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I. BIOGRAPHICAL INFORMATION (PUBLIC) 

Full name (include any former names used.) 

Brett Michael Kavanaugh. 

2. Addiress: List current place of residence and office addresses. 

Residence: 3633 M Street, #3A, N.W., Washington, DC 20007. 
Office: Staff Secretary's Office, White House West Wing, Washington, DC 20502. 

~. Date and place of birth. 

Febiuary 12, 1965. Washingto!l, DC. 

4. Marital Status (include maiden name of wife, or husband's name). List spouse•s 
occupation, empto:rer's name and business address(es). -

Single, I have never been married. 

5. Education: List each college and law school you have attended, including dates of . 
attendance, degrees receJved, and dates degrees were grante& 

Yalie Law School, 1987·90. J.D- 1990. 
Yale College, 1983-87; RA. 1987. 

6. fupployment Record: List (by year) all business or professional corporations, 
companies, firms, or other enterprises, partnerships, institutions and organizations, 
no.nprofit or othenvise, including firms, with which you were connected as an 
officer, director, partner, proprietor, or employee since graduation from college. 

President George W. Bush. 
Assistant to the Preside!lt and Staff Secretary, 2003-present. 

President George W. Bush. 
Senior Associate Counsel to the President, 2003. 
Associate Counsel to the President, 2001¥2003. 

Kirkland & Ellis, Washington, DC. 
Partner, 1997-98; 1999·2001. 

Office of Independent Counsel Kenneth W. Starr. 
Associate Counsel, 1994-97, 1998_ 

1 
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Justice Anthony M. Kennedy, Supreme Court of the United States. 
Law Clerk, 1993-94. 

Offk·e of the Solicitor General, U_S. Department of Justice. 
Attorney, 1992.,93 . .. .. 
Munger '"(olles & Olson, Los Angeles, CA. 
Summer Associate, Surrimer 1992. 

Judge Alex Kozinski, U.S. Court of Appeals for the Ninth Circuit. 
Law Clerk, 1991·92. 

' 

Judge Walter K. Stapleton, U.S. Court of Appeals for the Third Circuit. 
Law Clerk; t990-91. 

Williams & Connolly, Washington, DC. 
Summer Associate, Summer 1990. 

Covington & Burling, Washington, DC. 
Surnmer Associate, Summer 1989_ 

Milller Cassidy Larocca & Lewin, Washington, DC. 
Summer Associate, Summer 1989. 

Pillsbury Madison &Sutro, Washington, DC 
Summer Associate, Summer 1988~ 

'other: 

Commission on the Future of Maryland Court~. 
Research Associate to the Cbainnan, 1996. 

Georgetown Prep Alumni Association (since 1990's). . . 

Federalist Society. , 

!41003. 

Co-Chair of School Choice Subcommittee of Religious Liberties Practice Group, 1999-
2001. 

Class Secretary for Yale Law School Class of 1990 in 2000-01. 
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7. 1 Military Service: Have you had any military service? If so, give particulars, 
including the dates, branch of service, rank or _rate, serial number and type of 
discharge received. 

None. 

8. Honors and Awards: List any scholarships, fellowships, honorary degrees, and 
honorary society memberships that you believe would be of interest to the 
-Committee. 

Cum laude graduate of Yale College. 
Notes Editor, Yale Law Journal, 1989-90. 

@004 

9. Bar Associations: List all bar associations, legal or judicial-related committees or 
conferences of which you are or have been a member and give the titles and dates of 
any offices which you have held in such groups. 

10. 

Maryland State Bar Association. 
Montgomery County Bar Association. 
District of Columb.ia Bar Association. 
American Bar Association. 
Federalist Society.· Co-Chair·of School Choice Subcommittee of Religious Liberties 
Practice Group, 1999-2001. 
Commission on the Future of Maryland Courts. Research AssoCiate to the Chaimian, 
1996. 

Other Membershi{!s: List all organizations to which you belong that are active in 
lobbying before public bodies. Please list all other organizations t_o Which you . 
b~on~ · 

Lobbying Organizations: None. 
Other Organizations: 
Congressional Country Club. ; 
Holy Trinity Roman Catholic Church. 

· Georgetown Prep Alunmi Association. 
Delta Kappa Epsilon (when at Yale College). 
Truth and Courage Society (when at Yale College}. 
I have been a member of the American Bar Association and the Federalist Society at 
various times since law school. 
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11. Court Admission: L.ist all courts in which you have been admitted to practice, with 
dates of admission and lapses if any such memberships lapsed. Please explain the 
reason for any lapse of membership. Give the same information for administrative 
bodies which require special admission to practice. 

Supreme Court of the United States, 1994. 
Maryland. 1990. 
District of Columbia, 1992. (Lapsed for brief period in 2002 whe_n renewal form was 
sent to incorrect home address.) 

I also have been admitted at various times to several lower federal 'courts, including the 
United States Court of Appeals for the D.C. Circuit and the United States District Court 
for the District of Columbia. 

12. Published Writings: List the titles, publishers, and dates of books, artjcles, reports, 
or other publish~d material you have written or edited. Please supply one copy of 
all published material not readily available to the Committee. Also, please supply a 
copy of all speeches by you on issues involving constitutional law or legal policy. If 

· there were press reports about the speech, and they are readily available to you, 
-please supply them. 

Articles: 

The President and the Independent Counsel, 86 Georgeto'-'0 Law Journal 2133 (1998). 

Defense Presence and Participation: A Procedural Minimum for Batson v. Kentucky 
Hearings, 99 Yale Law Journal 187 (1989). 

Op-eds: 

Washington Post, November.IS, 1999 Ooint op-ed responding to Richard Cohen's 
column criticizing Judge Starr). 

Wall Street Joumal, September 27, 1999 {op-ed about Supreme Court case in which I 
represented an amicus curiae as a client; the Supreme Court agreed 7-2with the position 
in the amicus brief). 

American Spectator, April 1999 (brief submission describing lessons from independent 
counsel investigations). 

Washingtbn Post, February 26, 1999 (op-ed criticizing the operation of the independent 
counsel statute in relation to impeachment and the House of Representatives for its 

. "immediate and unscreened release of the referral")-

4 
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Letters to Editor: 

Washington Post, August 31 1 1999. 
New York Times, August 1, 1999. 
Washington Post, July 1, 1999. 

Speeches: 

I have given remarks on occasion in official and personal capacities. These remarks have 
most often occurred at legal conferences and on panels. I also have guest-taught classes 
at various law schools. In the White House Counsel's office, I also spoke to visitors to 
the 'White House and on Capitol Hill. I generally have spoken with short written points, 
which I have not ordinarily retained, rather than prepared speeches. I also have not 
maintained an ongoing list ofremarks, but I have attempted to reconstruct a responsive 
list.for this purpose. I will supplement the list if! become aware of other speeches that 
fit within this question. 

Remarks to Log Cabin Republicans on judicial appointments, 2003-. 
Rem.arks to Yale Law School Association of Washington, DC, on judicial appointments, 
2003. 
Remarks to American Forest and Paper Association on variety oflegal issues, 2003. 
Remarks to Federalist Society Southern Leadership conference. 2003. 
Remarks to groups of historians interested in Presidential records, 2001-03. 
Remarks to Iowa State Bar Association on judicial appointments, 2002. 
Remarks to National Conference of Women's Bar Associations on judicial appointments, 
2002. 
Remarks at American Judicature Society panel on judicial appointments, 2002. 
Remarks at Republican National Lawyers Association on judges, 2002, 2003. 
Participant in Yale Law. School panel on judicial appointments, 2002. 
Participant in panel on judicial appointments sponsored by Association of the Bar of the 
City of New Yor~ 2002. 
Participant in panel on judicial appointments sponsored by Washington Council of 
Lawyers, 2002. · 
Moderator of Federalist Society panel on originalism. 2001. 
Remarks at Yale Club of Pittsburgh on independent counsel law and role of White House 
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Television Appearances: 

CNN ]rhe World Today with WolfBlitzer (2000). 
CNN Burden of Proof (in 1999 and 2000). · 
MSNBC (2000). 1 

ABC 20/20 {1998). 
. . 

13. Health: Wh~t is the present state of your health? List the date of your last physical 
examination. 

Excellent June 2003. 

14. Judicial Office: State (chronologically) any judicial offices you have held, whether 
such position was elected or appointed •. and a description of the jurisdiction of each 
such c:ourt. 

None. 

15. Citati!!,!!!: If ycnuire or have been a judge:, provide: (1) citations for the ten most 
significant opinions you have written; (2) a short summary of and citations for all 
appellate opinions where your decisions were reversed or where your judgment was 
affirmed with significant criticism of your substantive or procedural rulings; and 

· (3) citations for significant opinions on federal or state constitutional issues, 
together with the ·citation to appellate court rulings on such opinions. If any of the · 
opinions listed wen~ not officially reported, please provide copies of the opinions. 

Not a1pplicable. 
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16. Public Office: State (chronologically) any public offices you have held, other than 
judicial offices, in duding the terms of service and whether such positions were 
elected or appointed. "State (chronologically) any unsuccessful candidacies for 
elective public office. 

Appointed by President G~orge W. Bush as Assistant to the President and Staff 
Secretary, 2003-present 

Appointed by President George W. Bush as Associate Counsel, 2001-2003, and Senior 
Associate Counsel, 2003. 

Appointed by Judge Kenneth W. Starr as Associate Counsel in Office oflndependent 
Counsel, l, 9_94-97, 1998. 

Appointed by Justice Anthony M. Kennedy as Law Clerk, 1993-94. 

Employed as Attorney, Office of the Solicitor General, 1992-93. 

Appointed by Judge Alex Kozinski as Law Clerk, U.S. Court of Appea.ls for the Ninth 
Circuilt, 1991-92. · 

Appoilnted by Judge Walter K. Stapleton as Law Clerk, U.S. Court of Appeals for the. 
Third Circuit, 1990-91. 

17. Legal Career: 

a. Describe chronologically your law practice and experience after graduation 
from law sclt:tool including: 

1. whether you served as clerk to a judge, and 'if so, the name of the . 
judge, the court, and the dates of the period you were a clerk; 

From 1993 to 1994, I served as a law clerk to Justice Anthony M~ 
Kennedy on the Supreme Court of the United States. 

From 1991 to 1992, I seived as law clerk to Judge Alex Kozinski of the 
United States Court of Appeals for the Ninth Circuit. 

I 

From 1990 to 19,91, I served as a law clerk to Judge Walter K. Stapleton 
of the United States Court of Appeals for the Third Circuit. 

7 
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l. whether you practiced alone, and if so, the addresses and dates; 

I have never been a sole practitioner. 

3. the dates, names and addresses of law firms or offices, companies or 
governmental agencies with which you have been connected, and the 
nature of your connection with each; 

President George W. Bush 
Assistant to the President and Staff Secretary, 2003-present 
The White House 

. 1600 Pennsylvania Avenue 
Washington, DC 20502 

President George W. Bush 
· Office of Counsel to the President 
The White House 
1600 Pennsylvania Avenue 
Washington, DC 20502 
Senior Associate Counsel, 2003. 
Associate Counsel, 2001-2003. 

Kirkland & Ellis 
655 15th Street, N.W. 
Washington, DC 20005 
Partner, 1997-98 and 1999-2001. 

Office of Independent Counsel 
1001 Pennsylvania Ave., N.W., Suite 490-N 
Washington, DC 20004 
Associate Counsel, 1994-97 and 1998. 

Office of the Solicitor General 
United States Department of Justice 
950 Pennsylvania Ave. 
Washington, DC 20530 
Attorney, 1992-93. 

Munger Tolles & Olson 
355 South Grand Ave., 351

h Floor 
Los Angeles,· CA 9007 l 
Summer Associate, 1992. 

8 
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b. . 1. 

Williams & Connolly 
725 12th St., N. W. 
Washington~ DC 20005 

· Summer Associate, 1990. 

What h~s been the general character of your law practice, dividing it 
into periods with dates if its character .has changed over the years.? 

I have devoted the bulk of my professional career to public service. 

Clerkships: 

141010 

I served as a law clerk to three appellate judges, including Justice 
Kennedy on- the Supreme Court. My primary responsibilities were: (i) to 
prepare memos before oral argument that summarized the cases and issues 
presented; (ii) to prepare and edit draftopinions; and (iii) to analyze and 
make comrnents on draft opinions prepared by otherjudges. 

Office of the Solicitor General: 

I served for one year as an attorney in this office from 1992 to 1993. I 
was responsible for preparing briefs in opposition to certiorari petitions 
and.appeal recommendations. In addition, I assisted the Solicitor General 
and his Deputies and A~sistants in preparing briefs and in preparing for 
oral arguments before the Supreme Court. ·I also handled two court of 
appeals cases, writing the brief in both cases and arguing one in the U $. 
Court of Appeals for the Fifth Cireuit. The government prevailed in both 
cases. 

Office of Independent Counsel: 

In the summer of 1994, after my clerkship with Justice Kennedy 
concfoded, I interviewed with law finns. At about the same time, in 
August 1994, Judge Starr was appointed independent counsel. I had 
worked briefly for Judge Starr in the Office of the Solicitor General, and 
he offered me a position in the Office of Independent Counsel. 

In that Office, I performed six rnain functions during the course of my 
service. 

Firs:t, I was a line attorney responsible for the Office's investigation into 
the death of former Deputy White House Counsel Vincent W. Foster, Jr. 
This assignment required management and coordination with a number of 
FBI agents and investigators, FBI laboratory officials, and outside experts 

9 
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on forensic and psychological issues. l was responsible for conducting 
and assisting with interviews of a wide variety of witnesses with respect to · 
both the cause of death and Mr. Foster's state of mind. I was responsible 
for preparing a draft of the report on his death. The investigation and 
report resolved questions about the cause and manner of Mr. Foster's 
death, concluding that he committed suicide in Fort Marcy Park, Virginia. 

Second, I was one of two line attorneys responsible for conducting the 1 

investigation into possible obstruction of justice in the wake of Mr. 
Foster's death, including whether docliments had been unlawfully 
removed from his office or otherwise concealed from investigators. This 
was an extensive grand jury investigation. ·I conducted numerous 
interviews and grand jury sessions and, with another attorney, prepared a 
memorandum of more than 300 pages summarizing the matter. At the 
time, this matter also was being investigated by the Senate. The Office 
conducted. a thorough investigation of the facts and did not seek crimin.al· 
charges against any individuals. 

Thir~. I was substantially responsible for writing briefs and conducting 
oral arguments regarding privilege and other legal matters that arose 
frequently during the investigation. These included cases about the 
government attorney-client privilege, Secret Service privilege, and private 
attorney-client privilege. I argued once before the Supreme Court of the 
United States and twice before the U.S. Court of Appeals for the D.C. 
Circuit. 

Fourth, I served as a legal advisor on a variety of issues facing the Office. 
I and several other attorneys sometimes served a function roughly · 
equivalent to that of attorneys in the Office of Legal Counsel in the-Justice 
Department. This required analysis of, for example: statutory reporting 
requirements, Rule 6(e) obligations, FOIA disclos~e rules, and issues 
related to interaction with Congress. 

Fifth, I was part of the team that prepared that part of Judge Starr's 1998 
report to Congress, submitted pursuant to statute, that outlined infortnation 
that "may constitute grounds') for impeachment. Although many volumes 
of evidence were provided to the House of Representatives under seal, the 
report as publicly released by the House of Representatives was divided 
into two parts. The first part was a summary of facts known as the 
"narrative') section. I did not draft that part of the repo.rt. The second part 
was a description of possible grounds for impeachment that identified 
areas where the President may have made false statements or otherwise 
obstructed justice. I drafted portions of that part of the report. This is a 
matter of some continuing controversy, ·As I have stated publicly before, _I 

10 
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regret that the House of Representatives did not handle the report in ,a way 
that would have kept sensitive details in the report from public disclosure 
(as had occurred with the House's handling of the Special Prosecutor's 
report in 1974) or, if not, that the report did not further segregate certain 
sensitive details.· The House of Representatives voted to publicly release 
the report without reviewip.g it beforehand. 

Sixth, I was an attorney primarily responsible for assisting Judge Starr 
with preparation of his two-hour statement to the House Judiciary 
Committee, which he submitted in written form and. delivered orally on 
November 19, 1998. The statement identified and discussed the 
investigation and evidence. 

Kirkland & Ellis! 

At Kirkland & Ellis, I worked primarily on appellate and pre-trial briefs in 
copunercial and constit:Urional litigation. My most significant corporate 
clients were firm clients Verizon, America Online, ·General Motors, and 
Morgan Stanley. I represented them in a variety of litigation and 
administrative matters. I also repres~nted individuals and non-corporate 
entities in litigation matters. I represented Adat Shalom synagogue pro 
bono in a case involving Montgomery· County zoning regulations. I 
represented Governor Jeb Bush in his official capacity against a 
constitutional challenge to Florida's school choice legislation. I 
represented Elian Gonzalez's American relatives pro bono in their petition 
for rehearing in ~he Ele.venth Circuit and their petition for certiorari in the 
Supreme Court. In all of these matters, I was part of a. larger litigation 
team. 

Office ofCounselto the President: 

I assisted with some of the wide variety of issues that confront the Office. 
I worked on the nomination and confirmation of federal judges. I assisted 
on legal policy issues affecting the tort system, such as airline liability, 
victims compensation, terrorism insurance, medical liability, and class 
action reform. I worked on issues of separation of powers, including 
issues involving congressional and other requests for records and 
testimony. I worked on: various .ethics issues'. I also monitored and 
worked on certain litigation matters, including those irivolving the White 
House. ' 

11 



04/15/2004 10:33 FAX 

:z. 

[gjo13 

Assistant to.the President and Staff Secretary:. 

l perfor,Q1 the standard d11.ties of the Staff Secretary. The Staff Secretary's 
Office traditionally coordinates the staffing and presentation of documents 
for the President, among other responsibilities . .. 
Describe your typicai former clients, and mention the areas, if any, in 
which you have specialized. 

In private practice, I spec.ialized in constitutional issues, comniercial 
litigation, and appellate practice. My typical former clients are described 
in the previous answer. 

c. 1. · Did you appear in court frequently, occasionalty, or .not at all? If the 
frequency of your appearances in court varied, describe ea.ch such 
variance, giving dates. 

Occasionally. In both public service and private practice, I argued a 
number of appellate matters and also conducted legal arguments in district 

·court. 

2. Indicate the percentage of these appearances in: · 

(A) civil proceedings: approximately 50% (private practice) 
(B) criminal proceedings: approximately 50% (government practice) 

3. What percentage of these appearances was in: 
(a) . federal courts; 

approximately 90% · 
(b) state courts of record; 

approximately 10% 
(c) other courts. 

4. State the number of cases iµ courts of record you tried to verdict or 
judgment (rather than settled), indicatii:ig whether you were sole 
counse~· chief counsel, or associate counsel. · 

None, as I have not been a trial lawyer. I have worked on legal issues and 
appeals in both public service and private practice and argued in court, 
including. the Supreme Court· of the United States, the U.S. Court of 
Appeals for the D.C. Circuit, federa.l district courts, and state courts. 

12 
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5. What percentage of these trials was: 
{a) jury; · 
(b) non-jury. 

Not applicable. 

18. Litigation: Describe the ten most significant litigated matters which you personally 
handled. Give the citations, if the cases were reported,. and the docket number and 
date if unreported. Gi~e a capsule summary of the substance of each case. Identify 
the party or parties whom you represented; describe in detail the nature of your 
participation in the litigation and the final disposition of the case. A:lso state as to 
each case: 
(a) the date of representation; 
(b) the name of the court and the name of the judge or judges before whom t~e 

case was litigated; and. 
(c) the individual name, addresses, and telephone numbers of co-counsel and of 

principal counsel for each of the other parties. 

Swidler & Berlin v. United States, 524 U.S. 399 (1998), reversing 124 F.3d 230 (D.C. Cir. 
1997). ' 

I represented the United States and argued and briefed this case in both the Supreme 
Court of the United States and the United States Court ofAppeals for the District of 
Columbia Circuit. The court of appeals decision was rendered in 1997 and the Supreme 
Court decision in 1998. 

The case presented the question whether the attorney-client privilege continues to apply 
in federal criminal proceedings when the client is deceased. A federal grand jury issued a 
subpoena for communications that occurred between Vincent W. Fosrnr, Jr., and his 
attorney James Hamilton nine days before Mr. Foster's suicide. Mr. Hamilton challenged 

· the' subpoena, arguing that the attorney-client privilege contiµued to apply after the death 
of the client and that he was not permitted to disclose what Mr. Foster had told him. The 
United States, represented by the Office oflndependentCounsel, sought to enforce the 
grand jury subpoena, arguing that the attorney-client privilege did not apply with full 

· force in federal criminal proceedings when the client was deceased. Many legal treatises. 
including the American Law Institute's Restatement,ofthe Law, had agreed wi$ the 
position advocated by the Office oflndependentCounse1. The U.S. Court of Appeals for 
the D.C. Circuit, in an opinion by Judge Patricia Wald and Judge Stephen Williams, ruled 
in favor of the Office ofindependent CounseL Judge Tatel dissented. The Supreme 
Court then granted certiorari and ruled 6-3 in favor of Mr. Hamilton in an opinion by 
Chief Justice Rehnquist. The.dissent written by Justice O'Connor and joined by Justices 
Scali~ and Thoroas·agreed with the position of the Office of Independent Counsel. 
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My c~-counsel in this case were Ken: Starr, now of Kirkland·& Ellis, 655 15th Street, 
N.W., Washington, DC 20005, (202) 879-5130, and Craig Lerner, now a professor at 
George Mason University Law School, 3301.N. Fairfax Drive. Arlington, VA 22201, 
(703) 993-8080. The opposing counsel was James Hamilton of Swidler Berlin Shereff 
Friedman, 3000 K Street, N.W., Suite 300, Washington, DC 20007, (202)424-7826. The 
counsel ofrecord on the primary amicus brief was Mark I. Levy, Howrey & Simon, 1299 
Pennsylvania Ave., N.W., Washington, DC 20004, (202) 383-7441. 

Concerned Citizens of Carderock v. Hubbard and Adat Shalom Reconstiructionist 
Congregation, 84 F.Supp.2d 668 (D. Md. 2000). 

In this case, I represented pro bono Adat Shalom, a synagogtie in Bethesda, Maryland, in 
the United States District Co1ll1: for the District of Maryland (Judge Andre Davis). The 

· district court decided the case in 2000. 

Plaintiffs sued Montgomery County and Adat Shalom~ arguing that Montgomery 
County's zoning ordinance violated the Establishment Clause by granting religious 
entities an exemption from the county's special exception zoning process. Adat Shalom. 
argued that the ordinance was neutral between religious and non-religious entities and 
.th.us constitutional. In particular, Adat Shalom contended that the ordinance exempted 
several non-religious entities in addition to religious entities and therefore diO not reflect 
a preference for religion. Judge Davis ruled in favor of Adat ~halom and the County. 
The court found that the ordinance was neutral toward religion and consistent with the 
Establishment Clause. 

My primary co-counsel at Kirkland & Ellis were Jay P. Lefkowitz, now at the White· 
House Domestic Polley Council, 1600 Pennsylvania Ave., N.W., Washington, DC 20502, 
(202) 456-1473, and John Wood, now at the Department of Justice, 950 Pennsylvania 
Ave., N.W., Washington, DC 20530, (202) 514-2001. The primary counsel for the 
plaintiffs was Stanley D. Abrams of Abrams, West & Storm, 4550 Montgomery Ave., 
Suite 760N, Bethesda, MD 20814, (301) 951-1550. The primary;counsel for 
Montgomery County were Charles W. Thompson and Edward B. Lattner of the County 
Attorney's Office for Montgomery County, 101 Monroe St., Yd Floor, Rockville, MD 
20850; (240) 777-6700. 

America Online 5.0 Litigation (1999-2000). 

Ih these cases, I represented America Online (AOL) in a series ofclass;action lawsuits. 
In particular, I filed briefs and conducted oral arguments for AOL in a number of federal 
district courts around the country. I also argued a proceeding before the Judicial Panel on 
Multidistrict Litigation and a motion to dismiss in a related case in the Circuit Court for 
Baltimore City. The complaints in these cases alleged that AOL had engaged in a variety 
of deceptive tactics and antitrust violations in designing and marketing AOLVersion 5.0. 

14 
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My primary co-counsel at Kirkland & Ellis were Thomas Yannucci and Eugene Assaf, 
Kirkland & Ellis, 655 15th Street, N.W., Washington, DC 20005, (202) 879-5000. The 

· opposing counsel were a large group of attorneys representing different plaintiffs from 
around the country; many of the attorneys are listed in a reported consolidated case at 
168 F.Supp.2d 1359. 

141016 

In re Lindsey, 158 F.3d 1263 (D.C. Cir. 1998), cert. denied, Office of the President v. Office 
of Independent Counsel, 525 U.S. 996 (1998). 

l represented the United States (Office oflndependent Counsel) in this case. I briefed 
and argued the case in the U.S. Court of Appeals for the D.C. Circuit and worked on the 
brief in opposition to the petition for certiorari in the Supreme Court of the United States. 
I also had worked on a petition for certiorari before judgment to the Supreme Court. 

This case arose out of a federal grand jury subpoena issued to Bruce R. Lindsey. an 
attorney employed in the !Vhite House. President Clinton asserted a government 
attomey,;,cJient privilege in response to the subpoena. The Office of Independent Counsel 
sought to have ·the subpoena enforced~ The D.C. Circuit (Judges Randolph and Rogers 
for the majority; Judge Tatel in dissent) ruled in favor of the Office of Independent 
Counsel. The Office of the President then filed a petition for certiorari in the Supreme 
Court. The Supreme Court denied the petition. 

My co-counsel were Ken Starr, now of Kirkla~d & Ellis, 6551 Sth Street, N.W., 
Washington, DC 20005, (202) 879-5130, and Joseph Ditkoff, now of the Suffolk County 
District Attorney; s.'Qffice in Massachusetts, One Bulfinch Place, Boston, MA 02114, 
(617) 619-4000. The primary opposing counsel were David Kendall of Williams & · 
Connolly, 725 12th Street, N.W., Washington, DC 20005, (202) 434-5000; Neil 
Eggleston, Howrey Simon Arnold & White, 1299 Pennsylvania Ave., N.W., Washington, 
DC 20004, (202) 783-0800; and Douglas Letter, U.S. Department of Justice, 950 
Pennsylvania Ave., N.W., Washington, DC 20005, (202) 514~3301. . 

Gonzalez v. Reno, 215 F.3d 1243 (lltb Cir. 2000) (denying petitfon for rehearing en ban.c), . 
cert denied, 530 U.S. 1270 (2000). 

In this case, I represented pro bono the American relatives of Elian Gonzalez in their 
petition for rehearing en bane in the U.S. Court of Appeals for the Eleventh Circuit, 
application for stay in the Supreme Court of the United States, and petition for vmt of 
certiorari in the Supreme Court. The case came into my law firm through a contact made 
to an associate in the finn. The associate then asked me if I would be willing to work on 
the petition for rehearing, application for stay, and petition for certiora,ri. I agreed to do 
so. 

15 
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The American relatives of Elian Gonzalez argued that the INS's decision to deny an 
asylum hearing or interview to Elian Gon2alez contravened both the Due ,Process Clause 
and the Refugee Act of 1980_ The case also raised an important question about the 
appropriate amount of judicial deference to decisions of administrative agencies. 

The Eleventh Circuit initially had granted an injunction pending appeal on the ground 
that the Gonzalez family had made a compelling case that th.e Refugee Act of 1980 
requires a hearing for alien children who may apply for asylum. The Eleventh Circuit's 
subsequent decision on the merits (Judges Edmondson, Dubina, and Wilson) held; 
however, that the lNS's contrary interpretation of the statute was entitled to deference. 
from the courts. The Gonzalez family file.d a petition for rehearing and rehearing en bane, 
arguing, in e~sence, that the court's original decision granting an injunction pending 
appeal had analyzed the issue correctly and that deference to the INS was not warranted_ 
Tue· Eleventh Circuit denied the petition for rehearing and rehearing en bane. The 
Gonzalez family then filed an application for stay and petition for 'Writ of certiorari in the 
Supreme Court. The Supreme Court denied both the application and th~ petition. 

My co-counsel included Jeffrey' Clark, then at Kirkland & Ellis and now at the U.S. 
Department of Justice, 950 Pennsylvania Ave., N.W., Washington, DC 20530, (202) 514-
33 70; and Kendall Coffey of Coffey & Wright, 2665 South Bayshore Drive, Miami, 
Florida 33133, (305) 857-9797_ The primary opposing counsel was Ed Kneedler, Office 

·of the Solicitor General, U.S. Department of Justice, 950 Pennsylvania Ave., N.W .• 
Washington, DC 20530i,(202) 514-2217. 

In re Grand Jury Subpoena Duces Tecum, 112 F.3d 910 (8th Cit-.), cert. denied, 521 U.S. 
1 fos (1997). 

I represented the United States (Office of Independent Counsel) in this case. I primarily 
wrote the brief in the U.S. Court of Appeals for the Eighth Circuit and worked on the 
brief in opposition to the petition for certiorari in the Supreme Court of the United States. 
I also briefed the case in the United States District Court for the Eastern District of 
Arkansas. 

This case arose out of a federal grand jury subpoena issued to the Wb.ite House Office for 
documents of a government attorney employed in the White House; President Clinton 
asserted a government attorney-client privilege in response to the suppoena. The Eighth 
Circuit (Judges Bowman and Wollman for majority; Judge Kopfin partial dissent) ruled 
in favor of the United States, represented by the Independent Counsel. The Office of the 
President then filed a· petition for certiorari in the Supreme Court. The Supreme Court 
denied the petition. 

My co-counsel were Ken Starr, now of Kirkland & Ellis, 655 15th Street, N.W., · 
Washington, DC 20005, (202) 879-5130; and John Bates, now of the U.S .. District Court 
for the District of Columbia, 333 Constitution Ave., N.W., Washington, DC 20001, (202) 
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354-3430. The primary opposing counsel were David Kendall of Williams & Connolly, 
725 12th Street, N.W., Washington, DC 20005, (202) 434-5000; Lawrence Robbins, . · · 
Robbins~ Russell, Englert, Orseck & Untereiner, 1801 K Street, N.W., Suite 411, 
Washington, DC: 20006, (202) 775-4500; Andrew Frey, Mayer Brown Rowe & Maw, 
1909 KStreet, N.yv., Washington, DC 20006, (202) 263-3000; and Miriam Nemetz, now 
of Mayer Brown Rowe &~aw, 1909 K Street, N,W.~ Washington, DC 20006, (202) 
263-3000. . 

Good News Club v. Milford Central School, 533 U.S. 98 (2001). 

In this Supreme Court case, I represented an amicus curiae, Sally Campbell, and filed an 
amicus brief. 

The case involved a Free Speech Clause and Free Exercise Clause challenge to the 
community use policy of a school district in New York. The policy excluded· religious 
organizations from using public school faciliries after school hours. (Ms. Campbell had 
challenged a similar policy in Louisiana.) The question in the case was whether the 
exclusion ofreligious organizations was permitted under the Religion and Free Speech 
Clauses of the First Amendment. The amicus brief filed .on behalf of Ms. Campbell 
argued that the policy was neither required n_or permitted by the Constitution. The 
Supreme Court agreed'in a 6-3 decision. 

The counsel for the plaintiff/petitioner was Thomas Marcelle, 71 Fernbank Ave., Delmar, 
NY 12054, (518) 475-0806. The primary counsel for other amici were Paul Clement, 
now Deputy Solicitor General, U.S. Department ofJusticei 950 Pennsylvania Ave., 
N.W., Washington, DC 20530, (202) 514-2206; and Viet Dinh, now at Georgetown 
University Law Center, 600 New Jersey Ave., N.W., Washington, DC.20001, (202) 662-
2000. The primary counsel for the defendant/respondent was Frank W. Miller, 6296 Fly 
Road, East Syracuse, NY 13057, (315) 234-9900. 

Rubin v. United States, 525 U.S. 990 (1998). 

In this case, I represented the United States (Office of Independent Counsel) in the 
Supreme Court proceedings in which the Office or'Independent Counsel opposed a.· 
petition for certiorari filed by the Secretary of the Treasury and Director of the Secret 
Service. 

The question presented was whether the federal courts should recognize a new 
"protective function" privilege in federal criminal proceedings that would prevent Secret 
Service agents from testifying in the gwndjury. The U.S. Court of Appeals for the.D.C. 
Circuit ruled in favor of the Office oflndependent Counsel (Judges Williams, D.H. 
Ginsburg, and Randolph). The Secretary of the Treasury filed a petition for certiorari and 
sought a stay of·enforcernent of the subpoena. The Supreme Court denied a stay and then 
denied the petition for certiorari (over the dissents of Justices Ginsburg and Breyer). 
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My co-counsel included Ken Starr, now ofKirkland & Ellis, 655 15th Street, N.W., 
Washington, DC 20005, (202) 879-5130. The primary opposing counsel was Ed. 
Kneedler, Office of the Solicitor General, U.S. Department of Justice, 950 Pennsylvania 
Ave., N.W., Washington, DC 20530, (202) 514-22.17. 

General Motors v. Green, 709 A.2d 205 (N.J. Super. Ct. App. Div. 1998). 

141019 

General Motors was a significant institutional client of my former firm, Kirkland & Ellis_ 
In this particular case, I was asked to represent General Motors and conduct oral 
argument on its behalf in the Appellate Division of the New Jersey Superior Court before 
Judges Dreier, Levy, and Wecker. The case was a design defect products liability case 
involving an alleged roof design defect. At trial, the jury had found General Motors 
liable and awarded plaintiff $25 million. General Motors appealed on numerous grounds, 
challenging both· the liability judgment and darnages award. The Appellate Division 
affirmed the liability judgment and substantially reduced the damages award. 

My primary co-counsel at Kirkland & Ellis was Paul T. Cappuccio, now General Counsel 
of AOL Time Warner, 75 Rockefeller Plaza, New York, NY 10019, (212) 484-7980; and 
another co-counsel was Thomas F. Tansey, 521 Green Street, Woodbridge, NJ 07095, 
(732) 634-.7880. The primary opposing counsel was Maurice Donovan, 405 Northfield 
Ave., West Orange, NJ 07052, (973) 736-8050. 

Lewis v. Brunswick, No. 97-288 (Supreme Court of the United States) (dismissed as moot 
because of settlement after oral argument). 

In the Lewis case, I represented General Motors in filing an amicus brief in the Supreme 
Court. The question presented in the case was whether the Boat Safety Act preempted a 
state common-law requirement that recreational boats be equipped with propeller guards. 
Because of the similarity of the question to a question under the National Traffic and 
Motor Vehicle Safety Act, General Motors filed an amicui; brief. The Supreme Court 
subsequently dismissed the case after oral argument because. the parties settled. 

My primary co-counsel were Paul T. Cappuccio, now General Counsel of AOL Time 
·Warner, 75 Rockefeller Plaza, New York; NY 10019, (212) 484-7980; and Richard A. 
Cordray, of counsel at Kirkland & Ellis, 655 lSrh Street, N.W., Washington, DC.20005, 
(202) 879-5000. The primary counsel for p1aintiffi'petitioner was David E. Hudson, 801 
Broad Street, Suite 700, Augusta, GA30901, (706) 722-4481. The prilnary counsel for 
defendant/respondent was Kenneth S. Geller, Mayer Brown Rowe & Maw, 1909 K 
Street, N.W., Washington, DC 20006, (202) 263-3000. 
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19. Legal Activities: Describe the most significant legal activities you have pursued. 
including significant litigation which did not progress to trial or legal matters that 
did not involve li1tigation. Describe the nature of your participation in th.is question, 
please omit any information pr9tected by the attorney-client privHege (unless the 
privilege has been waived.) 

Clerkships; 

I served as a law clerk to three appellate judges, including Justice Kennedy on the 
Supreme Court My primary responsibilities 'Vere: (i) to prepare memos before oral 
argument that summarized the cases and:issues presented; (ii) to prepare and edit draft 
opinions; and (iii) to analyze and make comments on draft opinions prepared by other 
judges_ · . 

Office of Counsel to the President: 

I assisted with some of the wide variety of issues 'that confront the Office_ I worked on 
the nomination and confirmation of federal judges~ I assisted on legal policy issues 
affecting the tort system, such as airline liability, victims compensation, terrorism 
insurance, medical liability, and class action reform. 1 worked on issues of separation of. 
powc~rs. including issues involving congressional and other requests for records and 
testimony. I worked on various ethics issues. I also monitored and worked on certain 
litigation matters, including those involving the White House. 

Office of Staff Secretary: 

I perform the standard duties of the Staff Secretary. The Staff Secretary's Office 
traditionally coordinates the staffing and presentation of documents for the President, 
among other responsibilities. 

19 
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· II. FINANCIAL DATA AND CONFLICT OF INTEREST (PUBLIC) 

1. List sources, amounts and dates of all anticipated receipts from deferred income 
arrangements,'stock, options, uncompleted contracts and other future benefits 
which you expect to derive from previoqs business. relationships, pn>fessional 
services, firm memberships, former employers, clients, or customers. Please 
describe the arrangements you have made to be compensated in the future for any 
financial or business. interest. 

·None. I have a government Thrift Savings Plan retirement fund. 

[4J 021 

2. Explain how you will resolve any potential conflict of interest, including the 
procedure you will follow in determining these areas of concern. Identify the 
categories of litigation and financial arrangements that are likely to present 
potential conflicts-of-interest during your initial suvice in. the position to which you 
have been nominated. · 

. . 

I will faithfully follow all applicable statutes, court decisions, and policies regarding 
recusal, including 28 U.S.C. 455. 

3. Do you have any plans, commitments. or agreements to pursue outside employmenlt, 
with or without compensation, during your service with the court? If so, explain. 

It is possible in the future that I would want to teach part-time at some point or write 
articles or books. If so, I would faithfully follow all applicable laws and policies ... 

4. List sources and amounts of all income received during the calendar year preceding 
your nomination and fQr the current calendar year, including all salaries, fees, 
dividends, interest, gifts, rents, royalties, patents, honorada, and other items 
exceeding $500 or more (If you prefer to do so, copies of the financial disclosure 
report, required by the Ethics in Government Act of 1978, may be substituted here.) 

See attached financial disclosure report. 

_S. Please complete the attached financial net worth statement in detail (Add schedules 
as called for). 

See attached net worth statement. 
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6. · _Have you ever held a position or played a role in a political campaign? If so, please 
identify the particulars of the campaign, including the candidate~ dates of the 
campaign, your title and responsibilities. 

Lawyers for Bush Cheney, 2000. Regional Coordinator for Pennsylvania, Maryland; 
Delaware, and District of Columbia. I also went to Dalana, Florid~, in November 2000 
to participate in legal activities related to the recount. 
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·' 

. FINANCIAL STATEMENT 

·: 'NETWORTH 

Provide a complete, current financial net worth statement which itemizes in detail all ass~ts 
(including b.ank accounts, real estate, securities, trusts, investments, and other financial holdings) all 
)iabnities (including de~ts, mortgages, loans, and other financial obligations) of yourself, your 
spouse, and other immediate members of yourhousehold. . . . . 

. ~ . 

ASSETS LIABILITIES 

Cash on hand and in banks lOk Notes payable to banks-secured 
--

U.S .. Govemment securities-add Notes payable to banks-unsecured 
schedule· 

Listed securities-add schedule Notes payable to relatives 

Unlisted securities--add schedule Notes payable to others 

Accounts and notes receivable: Accounts and bills due 

Due from relati:ves and friends Unpaid income tax 

Due from others Other unpa{d income and interest 

Doubtful Real estate mortgages payable-add 
schedule 

•' 

Real estate owned-add schedule Chattel mortgages and other liens 
payable 

Real estate mortgages receivable Other debts-itemize: 
" 

Autos and other personal property 20k 

Cash value-life insurance 

Qtherassets itemize: 

TSP account 55k 

Total liabilities 0 

Net Worth 85k 

Total Assets 85k Total liabilities and net worth 85k 

CONTINGENT LIABILITIES No GENERAL INFORMA,TION . 
" 

As endorser, comaker or guarantor Are any assets pledged? (Add No 
, . schedule) 

. 
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On leases orcontracts Are you defendant in any suits or legal No 
actions? 

Legal Claims Have you ever taken bankruptcy? No 

Provision for Federal Income Tax 

Other special debt 
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III. GENERAL (PUBLIC) 

1. An ethical consideration under Canon 2 of the American Bar Association's Code of 
Professional Responsibility calls for "every lawyer, regardless of professional 
prominence or professional workload, to find some time to participate in ser~ing the 
disadvantaged." Describe what you have done to fulfill these responsibilities, listing 
specific instances and the amount of time.devoted to each. 

I have devoted 10 of the 13 years of my legal career to public service for the United 
States Government in a variety of capacities. In private practice, I represented several 
clients pro bono, most notably Adat Shalom synagogue and Elian Gon,zalei's Ameriean 
relatives. I have participated in community work on occasion, most recently by 
participating in an all-day playground build in Washington. I contribute to various 
charities and community organizations, including by way of the Combined Federal 

, Campaign. 

2. The American Bar Association's Commentary fo its Code ofJudicial Conducfstates 
that it is inappropriate for a judge.to.hold membership in.any organization that 
invidiously discriminates on the basis of race, sex, or religion. Do you currently 

. belong, or have you belqnged, to any organization which discriminates -- through 
either formal membership requirements or the practical implementatfon of 
membership policies? If so, list, with dates of membership. What you have done to 
try to change these policies? 

No, other than my college fraternity and senior soctety, which were all-male. 

3. Is there a selection commission in your jurisdiction to recommend candidates for 
nomii;iation to the federal courts? If so, did it recommend yo.ur nomination? ··Please 
describe your experience in the entire judicial selection process, from beginning to 
end (including the circumstances which led to your nomination and interviews in 
which you participated). 

There was no commission process. In 2002, Counsel to the President Alberto Gonzales 
discussed with me a vacancy on the U.S. Court of Appeals for the Fourth Circuit. In 
2003, he discussed with me a vacancy on the U.S. Court of Appeals for theD,C. Circuit. 
Later.in 2003, Judge Gonzales informed me of the President's intent to nominate me to 
the D.C. Circuit. I underwent an FBI background investigatioQ. and was then nominated. 

4. Has anyone i·nvolved in the process of selecting you as a judkial -nominee discussed 
with you any specific case, leg1d issue or question in a manner that could reasonably 
be ·interpreted as asking how you would rule on such case, issue, or question? If so, 
·please expl~in fully. 
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5. Please discuss you.r views on the following criticism involving "judicial activism." 

. . 
The role of the .Federal judiciary within the Federal gol'ernment, and within society 
generally, has become the subject of increasing controversy in .recent years. It has 
become the target of both popular and academic criticism that alleges that the 
judicial branch has usurped-many of the prerogatives of other branches and levels 
of government. 

Some of the characteristics of this 11judidal activism" have been said to include: 

a. A tendency by the judiciary toward problem-solution rather than 
grievance.resolution; 

b. A tendency by the judiciary to employ the individual plaintiff as a 
vehicle for the imposition of far4 reaching orders e::dending to broad 
classes of individuals; . 

c. A tendency by the judiciacy to impose broad, affirmative duties upon 
governments and society; 

d. A tendency by the judiciary toward loosening jurisdictional 
requirements such as standing and ripeness; and 

e. A tendency by the judiciary to impose itself upon other institutions in 
the manner of an administrator with continuing oversight . 
r~sponsibilities. 

,
) 

A court of appeals judge should interpret constitutional and statutory provisions 
without regard to personal or policy views on any issue. Our legal system must 
ensure equal justice under law for all, and a court of appeals judge· should 
interpret the law as enacted and as subsequently 'interpreted. by the Supreme Court 
where applicable. A judge should treat parties and colleagues with dignity and 

·respect and should act at all times -- in and out oftht;: courtroom-~ with an 
appropriate judicial temperament. A judge should always remember that the 
court's decisions will have an enormous impact on the liv~s and liberties ofthe. 
individuals involved in the cases, as well as the American people. And a judge 
should approach the task of judging with humility, recognizing that federal judges 
are entrusted with a. sacred responsibility to the American people. 
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VITI. ADDITIONAL INFORMATION OR EXPLANATIONS (Indicate part or Report.) 
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IX. CERTIFICATION. 

I certify that all infonnation given above (including infonnation pertaining to nty spouse and minor or dependent children, ifany) is 
accuiate, troe, and complete to the best of my knowledge and belief. and that any infonnation not reported was wii:hheld becaus<! it m~r 
applica.b~e statutory provisions permitting non~disdosure. 

l further certify that ea.med income from outside employment and honoruia and the acceptauce of gifts which have been reported are in 
compliance with the prO'V'isions of 5 U.S.C. app., § 501 el seq., 5 U.S.C. § 7353 and Judicial Conference regulations. 

·~ 3.j MCJ 
Date . { 

NOTE: ANY INDNIDUAL WHO KNOWINGLY AND WILFULLY FALSIFIES OR FAILS TO FILE THIS REPORT MAY BE 
SUBJECT TO CIVIL AND CRIMINAL SANCTIONS (5 U.S.C. App.,§ 104.) 

Mw signed original and 3 additional copH:s to: 

J 

FILING INSTRUCTIONS: 

Committee au Financial Disclosure 
Administmtive.office-of the 

United States CoUI1$ 
Suit: 2-301 . 
One Columbus C~le, N.E. 
Washington, D.C. 20544 
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Setting the Facts Straight on Brett M; Kavanaugh 
Nominee to the U.S. C:ourt of Appeals for the D.C. Circuit 

Brett Kavanaugh is a highly respected attorney with a broad. background in both 
government service and private practice. His legal experience makes him uniquely suited 
to serve .on the D.C. Circuit. Over the course of his career, Mr. Kavanaugh has served as a 
federal appellate law clerk, a federal prosecutor, an appellate lawyer representing both 
private clients and the United States, and a senior advisor to the President: While Mr. 
Kavanaugh's record has been mischaracterized by some~ the facts point to ~well-qualified 
nominee who deserves to be confirmed by the Senate. 

Myth: Brett Kavanaugh does not have enough experience to b'e a judge.on the D.C. Circuit -
he's never tried a case. 

Facts on Experience: 

~ The ABA.rated Mr. Kavanaugh "Well Qualified" for a positjon on the U.S. Court of 
Appeals for the D.C. Circuit. A rating of Well Qualified m~ans:·· · 

"To merit a rating of well qualified, the nominee must be at the top of the 
legal profession in his or per legal community; have outstanding legal ability, 
breadth of experience, the highest reputation for integrity and either have 
demonstrated, or exhibited the capacity for, judicial temperament." 

·.·~ Mr. Kavanaugh would bring a broad range of experience to the D.C. Circuit. He ha.s 
substantial experience in the appellate courts, both as.an attorney and clerk. From his 
work in the executive branch, he brings a wealth of knowledge about the inner workings 
of the federal government. 

Mr. Kavanaugh served as a law clerk to Judge Walter Stapleton of the U.S. Court 
of Appeals for the Third Circuit; Ninth Circuit Judge Alex Kozinski of the U.S. 
Court of Appeals; and, U.S. Supreme Court Justice Anthony Kennedy . 

./ Mr. Kavanaugh's legal work ranges from s.ervice as associate counsel to the 
President, to appellate lawyer in private practice, to experience as a prosecutor. 

Mr. Kavanaugh has speCialized in appellate law, as opposed to trial practice. H~ has 
excelled in his field,, ar~ingbefore the Supreme Court and state and federal appellate 
courts throughout the country. ' 

~ Mr. Kavanaugh's legal experience is substantially similar to that ()f many Democrat· 
appointees to the D.C. Circuit, including Harry Edwards, who was appointed to the court 
at the same age as Mr. Kavanaugh is now:· 

1 



·Myth: Mr,. Kavanaugh' s legal. career h.as consisted largely of partisan. activities,. ma1cing him 
unsuited to the federal bench: . . 

Facts on Suitability for the Bench: 

Y Mark Tuohey, a Democrat and former President. of the D.C. Bar, worked with Mr. . 
Kavanaugh in the Offict1 of Independent Counsel, He wrote: ".Mr. Kavanaugh exhibited 
the highest qualities of integrity and professionalism in his work. These, traits 

. consistently exemplify Mr. Kavanaugh's approach to the practice oflaw, and Will' .•• 
. exemplify his tenure as a federal appellate judge. His approach to important questions of ·· 

law will be professional, not partisan." Letter to. Chairman Hatch; April26, 2004. · 

Y Prior to his appointment to the 151 Circuit, Justice Stephen Breyer held positions that were 
similar to Mr. Kavanaugh's service . 

Myth: 

./ Justice Breyer served as a counsel for the Watergate Special Prosecution Fore¢ ... 

./ Justice Breyer served as Chief Counsel of the Senate Judiciary Committee, for 
then-Chairman Edward Kennedy 

As every lawyer is required to do, Mr. Kavanaugh has zealously represe~ted his clients' 
positions and made the best arguments on their behalf. Such arguments do not 
necessarily reflect the personal views of Mr. Kavanaugh. 

Mr. Kavanaugh was deeply involved inthe13ush Administration's selection of highly 
confroversial judicial nominees. A look at the candidates Mr. Kavanaµg11 has helped 
select and support for lifetime appointments to the federai juciiciary speaks volumes. 
about his own legal philosophy. · 

Facts on 11:he Judicial Nominations Process: 

Y The President selects judicial nominees. Prior to the President's final decision, the 
judicial selection process is a collaborative one . 

./ The White House Counsel's Office consults with home state senators on both 
district and circuit court nominees. The Department of Justice and the. White 
House Counsel's Office participate in interviews of judieial candidates. A 
consensus is reached on the best candidate for the position, and a recommendation 
is made to the President. . . · 

Over 99% of President Bush's nominees to the federal district and circuit courts. have 
received "well-qualified" or"qualified" ratings from the ABA - the Democrats "Gold 
Standard." One non-partisan study conducted earlyJast year concluded, .based on a 
review of American Bar Association ratings, that President Bush's nominees are "the· 
most qualified appointees" of any recent Admin:istration;. 
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The President has made clear that he has no "litmvs tests" for nominees to the federal, 
courts. No candidate is ever asked for his or her personal opinion on any specific legal or 
policy issue. The President nominates individuals who are committed to applying tl}e 
law, not their personal policy preferences. · .. . 

• ! - • 

Myth:· Mr. Kavanaugh is_ out of the mainstream because he publicly praised Miguel Estrada 
and Priscilla Owen, along with the rest of President Bush's first 11 nominees to the 
U.S. Courts of Appeal. 

Facts about President Bush.'s Nominees: 

~ At tlw time of their nomination, Democrat senators had positive things to: say about 
President Bush's first group ofnominees .. 

,. ', . . 

./ · Senator Leahy said thathewas encouraged by the President's efforts to balance 
his nominees:·· "Had I not been encouraged, I would not have been here tOday . 
. Some have said that he mightget more of a gridlock with (l 50~50 Senate. J. think 
it's just the opposite; lthinkthis c:llls upon us to do the. b(!st to coopera~e and 
make it work." ·NPR: All Thii:igs Considered (Radio Broadcast May 9, 2001) . 

. ; .', : ' ' . ' . ~ - ~: ··:. -. ·. ' . ·--. 

../ .. Senator Oaschle stated: "If I might just say, as leader, I'm pl.eased that the White 
House has chosen to work with us on tpe first group ofnolilinations.'' .Amy 
Goldsteinahd Helen Dewar, J Jfudicia!Nomihees Named; Wash. Pos(May 10,2001;atA2: · 

Miguel Estradaand Priscilla Owen, both unanimouslyrated "Well Qualified" bythe 
ABA, enjoyed widespread bipartisan support and would have been confirmed if given an 
up-or~down vote by the full Senate~ · .. 

Each of the first 11 nominees was rated "Well Qualifi~d" or ''Qualified'' bythe ABA~ 
the Democrats' "Gold Standard." · · 

Myth: Brett Kavanaugh was a co-author of Inde~endent Counsel Ken Starr's report i6 the 
House of Representatives, in which Starr alleged that there were grounds for . 

impeaching President Clinton. Kavanaugh 's partieipation in Stair's investigation of 
the Monica Lewinsky affair evidences his partisan, right~wingagenda; · 

~acts about the Starr Report: 
' : ? 

~ The secti~n of the Independent c6unsel's r~port Mr; Kavanaugh co-authored~ grnunds 
for impeachment- was required by law. · ·· 

. -·· ·,-_· . ,, . . . 

./ Federal law required Independent Counsel Starr to advise the House. oL 
Representatives of ''any substantial and credible information" micovered during 
the course of his investigation- that may constitute grounds for impeachment. See 
28U.S.C. § 595(c). 
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~ · The fadepende~t Counsel'.s rep0 '4 not conclude that Presid.ent Clinton ;houldh. ave .·. 
been impeached. Rather, 1t ~;i;;ly md1cated that the Office of Independent Counsel 
had uncovered substantial and credible information that may constitute grounds fot 
impeachment. This conclusion was clearly borne out by subsequentevents . 

./ The House of Representatives determinedthat the evidence presented by the 
Independent Counsel constituted grounds for impeachment. By a vote of 228.:: 
206, the House voted to impeach-President Clinton for perjuring himself before a 
grand jury. And by a vote of 221-212, the House voted to impeach President 
Clinton for obstructing justice. . . · · 

./ After a trial in the U.S. Senate, fifty Senators voted to remove President Clinton 
from office for obstructing justice . 

. . ·~ Democrat. senators agreed with the Independent Counsel that President Clinton gave false 
.or misleading testimony. 

'• . 
. , . . 

./ Senator Feinstein introduced a censure resolution that stated President Clinton 
"gave false or misleading testimony and his actions [] had the effect ofimpeding 
discovery of evidence in judicial proceedings;" Senators Durbi~, Kennedy, Kohl, 
Schumer, Daschle, and Kerry co-sponsored the resolution. S.Res,. 44, 106th Corig. · 
(1999). . . 

./ Then-Congressman Schumei:, as Senat~r-elect stated that ''it is clear that the 
President lied when he testified before the grand jury.'' 

· ~ · U.S. District Court Judge Susan Webber Wright later held PresideiltClintonin contempt 
for "giving false, misleading, an·d evasive answers that were designed to obstruc.t the 
judicial process" in .Paula Jones's sexual harassment lawsuit and ordered him to pay a 
fine of $90,000. . . 

. . . 

;/ In January 20oi', President Clinton admitted to giving "evasive and misleading 
answers, in violation ofJudge Wright's discovery's orders" during his deposition 
in Paula Jones's sexual harassment lawsuit. As a result, he agreed to pay a 
$25,000 fine and give up his faw license for five years. ·· 

The U.S. Senate already has confirmed jµdicial and e'xecutive branch· nominees who 
worked for Independent Counsel Ken Starr. If the work these nominees performed for 
the Office of Independent Counsel was not disqualifying, then there i~ no reason why 
Brett Kavanaugh should not be confirmed because of his work for the Office of 
Independent Counsel. 

./ Individuals confirmed to judicial positions include: Steven Colloton - 81
h Circuit; 

··.John Bates- D.C. District Court; Amy St. Eve - Northern Districtof IlJin~is. 
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Myth: Mr. Kavanaugh returned to the Office oflndependedt Counsel ("OIC'') whenthe 
Monica Lewinsky scandal broke because he wanted to participate in the investigation. 

Facts about Mr. Kavanaugh's Return to the OIC:' 

>- Mr. Kavanaugh came back totheOIC to handle a Supreme Court argument regarding 
privilege, which he had worked onbefore returning to private practice. 

,/ 

Myth: 

From the May,8, 1998 Washington Post:, Washington lawyer BrettM. 
Kavanaugh has left private practice at Kirkland & Ellis for anothertemporary 
stint at the office of Whitewater independent counselKennet.h W. Starr, also a 
Kirkland & Ellis lawyer. Kavanaugh is working on the Vincent Foster attomey-
client privilege case to be argued at the Supreme Court June 8. , 

Brett Kavanaugh has praised IlldependentCounsei'Starr despite Starr's partisan 
tactics, including his release of the entire report on President Clinton with a 
description of wide array of questionable fa,ctsthat were highly offensive; 

Facts about the Release of the Report and Support of Judge Starr:, 

>- The House of Represent~tives; notthe OtC, publicly released the Independent Counsel's 
Report. 

>- , Mr. Kavanaugh criticized the House of Representatives for releasing the report to the 
, public before reviewing it. See Brett M. Kavanaugh, "First LetCongress Do ItsJob," The 

Washington Post, Feb. 26, 1999, at A27. , , · · 

>- · Judge Starr was unfairly criticized for his work as independent counsel. Even the 
Washington Post editorial page acknowledged that much of the criticism was 
unwarranted: 

• "Yet the sum of Mr. Starr's faults constituted a mere shadow of th~ villainy of which 
he was regularly accused, The larger piCtureis that Mr. Starr pursued his mimdates in 
the face of a relentless and dishonorablesmear campaign directedagainst him by the 
White House.He delivered'factuallyrigorous answers to the.questions posed him 
arid, for the most pan, brought credible indictments and obtained appropriate 
convictions. For all the criticism ofthe style of his report on the MonicaLewinsky 
ordeal, the White House never laid a glove on its factual contentions. The various 
ethical allegations against him have mostly melted away on close inspection, At the 
end of the day, Mr. Starr got a lot ofthihgsright." Editorial, Wash. Post, Oct: 20, 1999, at 
A28. . 

Myth: Mr. Kavanaugh is willing to twistlegal theories tobest serve his ownpartlsan 1nt~tests. 
The best example of this is his flip,.flop on executive' branch privilege from his arguments against 

,the Clinton Administration's assertions of privilege to his drafting of the Bush Administration's• 
Executive Order 13233, which gives both sitting and former presidents authority to claim 
privilege over records; 
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·Facts about Mr. Kavanaugh's Work on Executive Branch Privilege: 

~ Mr. Kavanaugh's work on privilege issues for the Office of the Independent Counsel was. 
consistentwith his Work on Executive Order 13233. . 

Mr. Kavanaugh argued on behalf of the Office of the Independent Counsel that 
government attorneys in the Clinton Administration could not invoke the 
attorney-client privilege to block the production of information relevant to a 
federal criminal investigation. The federal courts of appe'al agreed with Mr. 
Kavanaugh's position. 

Mr. Kavanaugh also argued on behalf of the Office oflndependent Counsel that 
federal courts should not recognize a new "protective function privilege" for 
Secret Service Agents in federal criminal proceedings. The federal court of 
appeals agreed with Mr. Kavanaugh's position.· 

. . 
./ Mr. Kavanaugh argued before the Supreme Court that the attorney-client 

privilege, once a client was deceased, did not apply with foll force in federal 
criminal proceedings . 

./ Nothing in Executive Order 13233 purports to blockpr~secutors or grand juries 
from gaining access to presidential records in a criminal.investigation. 

~ Executive Order 13233 simply establishes policies and procedures to govern requests for 
presidential records and the assertion of constitutionally-based privileges. It does not 
address when an assertion of executive privilege should be made or would be successful. 

./ Executive Order 13233 specifically recognizes that there are situations where a 
party seeking access to presidentialrecords may overcome the assertion of 
constitutionally based privileges .. See Section 2(b). · 

While working in. the White House Counsel's Office, Mr. Kavanaugh's work on privilege . 
issues was consistent and evenhanded, whether Bush or Clinton Administration records 
were at issue . 

./ While Mr. Kavanaugh worke'tl in the Counsel's Office; the Bush Administration 
asserted executive privilege to shield records regarding the pardons granted oy 
President Clinton at the end of his presidency.. . 

./ While Mr. Kavanaugh worked in the Counsel's Office, the Bush Administration 
asserted executive privilege in response to a Congressional request for Justice 
Department documents related to the investigation·of alleged campaign 
fundraising abuses by the Clinton Administration; 
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Myth: Mr. Kavanaugh has argued extreme right wing positions on behalf of clients. For 
instance, he submitted an amicus brief in a school prayer. case. · · 

Facts about Mr. Kavanaugh's Work on First Amendment Issues: 

~ In the amicus brief Mr. Kavanaugh filed on beh~lf of his clients in Santa.Fe Independent 
School District, he acknowledged that the Establishment Clause prohibits governmeht
composed, government-delivered, or government-required prayers in classes or at school 
events. 

However, Mr. Kavanaugh argued that a school district's policy that permitted high .school . 
students to choose whether a statement would be delivered before football games and 
who would give that statement did not run afoul of the First Amendment simply because ·· 
a student speaker might choose to invoke God's name or say a "prayer" in his or h~r pre
game statement. 

~ ·Mr. Kavanaugh's brief pointed out: "The Constitution protects the ... student speaker 
.. who choose~ to mention God just as much as it protects the ... student speaker who 

chooses not to mention God." 

~ Mr. Kavanaugh's arguments were based upon well-established Supreme Court precedent 
holding that the government does not violate the Establishment Clause when private 
speakers avail themselves of a neutrally available school forum to engage in religious 

· speech. See Rosenberger v. Rector andVisitors of Univ. of Va., 515 U.S. 819 (1995); 
c Lamb's Chapel v. Center Moriches Union Free School Dist., 508 U:S. 384 (1993); Board 
of Ed. of Westside Community Schools v. Mergens,496 U.S. 226 (1990); Widmar v. 
Vincent,454 U.S. 263(1981). · . . · 

~ Three Democratic State Attorneys General joined an amicus briefin Santa Fe 
Independent Schor! District taking the same position that Mr. Kavanaugh took on behalf 
of his clients. 

As an attorney, Mr. Kavanaugh had a duty to zealously represent his clients' position and 
make the best argument on their behalf. 
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• Wllllam P. eerr 
EXi!:d.ltl.ia VI~ Pfdldenl &1nd G1tnel'llll Caunlilel 

May 10, 2005 

The Honorable Arle11 Specter 
United States Senate 
711 Hart Senate Office Building 
Washington, D.C. 20510-3802 

Dear Chairman Specter: 

ver1zqa_. 
1 Q96 Avenue of the Am11:ric:llls 
New Y'cirk, NY 10036 · 

Pticine 21~.3ss.1eae 
Fell< 212.597.2587 

. l a.m writing to.· give my strongest recommendation on behalf of Mr. Brett Kavma.ugh to 
serve on the U.S. Court of Appeals 'ot the District of Columbia. Circuit. lhaye known him 
both professionally and as a friend for almosc a decade and. I can attest that he is 
exi;:eptionally well qualified to serve on that coun. 

As general counsel of GTE .and subsequently Veri~on, I Q/as fortunate to h2've Brett 'Work. 
on a numbc.rof matters for roe while he was at the Kirkland &.Elli~ la.VI firm. Brett.quickly 
t.istablishcd himse]f as one of the key outside lawyers I went ro on some of my toughest . · 
legal issues. He has a keen intellect, exceptional. analyticaJ skills. and sonnd j1lcigrnent. His 
writing l.s fluid and precise. I found that he was able to see ~u sides of an issue. and · . 
appreciate the strengths and weakrtesses of competing approache:s .. He w;~1.s particularly 

. effective in. dealing with novel issues which required some original. thinking. I use a team 
approach, by which we combine outside lawyers and in-house ]awyers into teams to ~ork 
on various issues, In this regard, we at Verizon found Brett to he extremely collegial and a 
dc,li ght: to work with. 

Over the years lhavc come to know Brett as a. friend. as well ;;is a professional ~OJJ.caguf:\~ In 
addition to his powerful legal skill~. I can. say unequivocally that he possesses precisely the 
tcmpcrar.nent we seek in our federal judges. He has a profound sense of humility and th'? .· 
intelle.crual curiosity and honesty to explore and consider contending positions. He is 
parienr and highly considerate of others. Above all, he is bless~ with a delightful sense of 

· humor. . 

Finally, I can ass'\tte you that Brett is a :rmm of the highest character and personal integrity. 
In my many years of c:z:periencc with him, I have never seell a: situation in which.he ha.." ruL 
comers OT allowed eJ1;pediency to oveaidc ."dojng th~ right thing." . . 

In short, Brett possesses all rhe charactcdsti.c.S which we should want in ow- jurists. llti'ge 
the Committee to recommend him to the full Senate. Please let me know if I can assist you. 
with any additional information~ 

William P. Ban 

xvd 61;' .: 60 Hid SO/LT /SO 
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May lO, 2005 

Senate Committee on the Judiciary 
·· .. United States Senate 

Waghington. D.C. 20510 

Dear Senator Specter: 

~·-

SHANGH.AI . 

TOl<YO' 

w ... ~ri iNOTON. o_c_ 

"''11.ITCR't; i:;MA1L·'i1.0011.~ss 
bber..m o~@•iciley.com -

. 1·am writing to suppon President Bush's·nomination of Brett Kavanaugh to be a 
judge on the United States Court of Appeals forthe District of Columbia Circµit. I have k.noyvn 
Mr. Kavanaugh.for a Jong time. We ane.ndedcollege at Yale together; weboth c:Jerked for 
Justice Kennedy at the Supreme Court; and, rnost recently, we spent two years working e1osely 
together in the White House Counsel's Office during the first two years of President George W. 
Bush's first term. I have thus had an opportunity to observe Mr. Kavanaugh in a variety 'of 
settings, persona) and professional, and feel well~qualified to help inform the views of Open
mirided Senators concerning Mr. Kavanaugh's fitness for office. 

. . Brett Kavanaugh is one of the finest lawyers of my generation. He has a. keen 
intellect, a deep appreciation for our institutions of government and for the role of the judiciary 
within it, and a judicious and moderate temperament. He is legendarily hard"'.working ;:ind 
always committed to the/highest ideals of public service. !represent clients in all manner of 

·civil and criminal disputes, and I would be relieved md gnstificd to find Mr. Kavanaugh on a 
panel in any c~se in which I was involved; no matter who my client was or what theis.sue was: 
he c:an absolutely be relied upon to be fair and impartial and t9 bring to the task a clear and 
thorough understanding of the law. · · · 

I understand. that some Senators are .inclined to doubt his fair~mindedness bas,ed 
on his association over the years 'With prominent Republican political figures, such as Judge 
Kenneth St.arr and President Bush. Howcvc:r, as Senators no doubt understand, those who.steer 
completely cl!!.ar of contact with the political world -- which I am sure you and your colleagues 
would agree is an honorable and worthy field of endeavor -- are unlikely ever to find themselves. 
appointed to a federal judgeship .. That.an individual has b~n al)iedwith politicians or political 

&IDU>T Au;JJN ~"'"' .. W<XlD UP 19 A. DEl-1'¥ All.6 UMrTEb UAllitJTT ~...rNEllSKIP 
.PRACTlaNCJN Alili'IUA~ PiJrM DTMfltSICl.liY Al..J5T""' BMOWN I.. WU.JU .. A.l(l'N~HJPY 
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WASHl:r"l"GTON, D.C: 

causes in one patty or the other is not a fairor~se basis for disq~alifying an individual for a 
judgeship; rather, the important question is how the individual has fulfilled his responsibilities iri· 
thos~ matter~. · 

.. In lhis regard, it is my firm opinion that Mr. Ka ~anaugh ttas ~lways adhered to the; 
· highest ideals of.his pTofession. Tn my observation, he has 11ever acted as a raw partisan; he . 
· always articulates 'an relevi!,nt considerations on both sides of an io5Ue for his clients, and his 

ultimate legal judgment has always been sm.i.nd and based on the merits. Although I am disabled. 
from discussing specifics, I can assure you that he has often been a voice of moderation and· 

. 'reason within the councils of government.· l know that there a.re those Who dealt with him as 
adversaries.when he was working for Independent Couns~I Starr who would confirm that among 
the Starr prosecutors, he had a consistent and weU..;deserved reputation for courtesy;' 
professionalism, and fair-mindedness. · · · · 

· The COlintry' is fortunate thatMr. Kavanaugh is willing at his age to enter upon a 
hfetirne of public;; service as a member of the third. branch ... It would be a great shame .if reflexive · 

. or narrow-minded oppositicriwere permitted to deny the nation his services. I sincerely hope the. 
Senate will vote to confirm hhn. · , · 

Sincerely; 

cc: Honorable Patrick Leahy 

. . ~, . 

• XVd BC; 60 Hid 90/CT/90 
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bee: David Best (202-616-3180) 

WASHING'TON, D.C. 
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FAX ~02)_ 434-5029 

May 111 2005 

Via ;Eacsjmj)e (202.228.J.698) 

Senator Arlen Spector _ 
Chairman. Senate Judiciary Committee 
711 Harl Building 
Washington, D.C. 20510 

Re: B:rett Ka.vatiaugh 

·., ' 
1"'.~~ •-.).1)..II'T"f"WILLJ..A>il! ~l•Dl'C!l•IRrc-pr 

· !'>n.UL Jt., <""~'r O'lll~:e-1!)..,.Q) 

-~ Dear Sena.tor Spector: 

900~ 

I am. a partner in the law finn of Williams & Connolly LLP. and 
I respectfully submit this letter in enthusfastic support of the nomination of 
Brett K.avanau.gh to the United States Court of Appeals for the District of 
Oplumb~a Circuit_ It is a great honor to support the candidacy of a person 

. who has all the qualities lawyers and li~gants would hope to fi.n,d in a judge - . 
superb intellect, fundamental decency and impartial ,especf for the rights . 
and dignity of all people. 

I have been. following Brett's ca.rl'!er since 1990, when he was a , 
~tud~nt at Y ~le Law School and I was chair of Willia:i:ns & Connelly's hitjng 
colilll'.li.ttee_ Brett did come to work for us, .as a s\lmmer associate. arid. 
quic::J<ly shoV(ed that he had the potential to become a superb lawyer'. He did 
such spectacular work that we have. been try'ing to hire him back ever since. 

Throughout bis career, Brett Kavanaugh has performed 1:1.t the 
highest level of professional <:!Xcellence. Your Connnittse has his curricl.llum 
vitae before you., and I do not need to SUlDJT\arize it. He is universally 
respected for his comprehensive knowledge ~fthe law, his brilliant anal.Ytical 
abilities and h.is ability to listen, to.reflect and to make difficult decisjons . 

XVd Of': 60 Hfd so1i::v go 
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based on the law and the facts. Despite pis ext:raordinary intellect and 
talent; Brett Kavanaugh neyer exhibits a trace of arrogance .. He is always 
professional in hia dealings with others. His calm demeanor· and, · · 
unquestionable integrity compel even his adversaries to like and respect him_.· 

· Brett Kavana\lgh would make a:n ideal judge. Indeed, the · 
judici~l system and the citizens whose lives ue affected by it will be greatly 

.··enriched by his willingness to serve: He will uphold the law ~ith honor, . 
· probity and common sense. I have no doubt that those whose cues he·.· ..... 

decides will feel that they received justi(:e from a judge who followed the law 
without bias or predilection, 

Res.pectfully submitted., . 

. ···.u·.~ ..... , .. ·:·.·· .. · .. . ~ . . 
' 

' ' 

Carolyn H. Williams· 

'' 

. ' 
'" -----

i4J OOJ 

::,' 
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· vlA FAx:to the Department of Justke - [202:..3S~9163]. 
( 

ifr. Brett Kavana,ugh . 
. ~istant to tbe President and Stafl"Secretary 
·The Whit~ House · · · 
HiOO PeimSylvaniaA venue NW .-·., :• 

Washington, DC 20500. · 

Dear Mr. Kavanfiugh: ·. 

'Ali you· know, I.was not able t6 attendyour first hearing before the Senate 
· · Judidary Committee on April.27, 2004, butldid submit \\Tritten questions to you, 

follo'Wiilg that.hearing. Those questions were delivered to the Committee· for · 
~smission to, you on May'4,. 2004. Your attached responses, which were nq( 
sent to the Coinmittee until November 19, 2004, were inadequate; In light of yoiir 

.. failure to answer· )Vritten questions for.QV'er se{reii months~ it was by no means 
·. clear that you were serious about pursuing the nomination so· I did not ask you for . 

additional information at that time'. ' · · · · · · · · · · 

" In recent weeks, the leadership in the Senate. hrul indicated renewed int~resfin yc>Ur 
noniination, and Chairman Specter has now scheduled a: second confirmation · 

. ·•hearing for you on Tuesday;·May 912006: .. Inanticipation of that hearing, l .. 
' '·, ' request that you now answer my questions 3 through 7. ' These questions, other 

·than tlie very last part of question 7, concerningyo\lr recomme~~tion to the · 
·President on the sigmng ofJudge'Rc:mClark's commission, which~ hereby 
Wlthdraw, fall into two categories: Both kinds of questions ~e entirely .. · .. 
appropriate for ine,to ask and for you to answeI: .. · · ·. · 

' . . ..,_. .. ' 

· 1. · Factual·q~~s~ions con~emingyou/knowledge and thetim~g~ofyour 
knowledge ofetliical controversies that arose in eonnectionwith certain. 

... ,, ... no1ninationsthatoccurred during your time in the.White House Coun~el's. 
..... ··office, Answering these questio~ will not inany way intjude on internal,; ..... 

E.xecutive Branch communications 'cqnceming these long sin~e confumed 
. judges. ~any of them Can be al)Sweredwith a simple'"yes"· or "no." . 

. , . - . . - .·. ·, .·· ' - ·. . ' ' '• 

;2. Questio11s concerning your cUrren~,perso~al judgment'on and analysi~ of: ' 
•certain ,ethical issues raised dw.ing consideration of noininatjoris that ... · ·.· 

..... -

occlirred duJing yQur tim~ in.the White House Counset•s office. Iti~ not. 

· 0 517E.urW~A~IA: . 0'4o1°trHS1Mn.. 0 .. 42&R·OOM·. Bi~~.~.> ;, .· 0 IMoMAINSTNIT 
llooM.408 ' ' RooM410 . .·' ,..., 'GREENl!Av,Wl5'3o2 
MLWAUGf,Wlli320Z. )NN.JINJ,Wlli4403 ,. . LACROllN.Wlll4e01 (82(1)486--750!;., 

·(41412*"7292· ' ' ' (716)MIHllllO. ' (ll08}782-658i 
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. . .. ··· gnly appropriate b~t crticial for you .. to answer _(niestions e<>nceming judicial 
.·, .ethics since you seek confirmation to be a federal &PJ>Clllate judge; , 

· I: would appreciate your providing ans-wets to these questions, which a.re not 
. oomp}J~ted orlengthy, by the close ofpusin:ess on Mon.day, May 8, so thatI may 

dlsctl$s them with you at the hearing OlJ. Tuesday. Thank you for your prolllpt 
attention to this matter~ ·· · 

. Sincerely, 

Russell D. Feingold 
united States<Senator 

,,.·, 

·. rai 003 ' 
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Res po Mes of Brett l\I. l<avau,augb 
t~ the Written.Questions ofSeuatofFei .. J'old 

.;: 

" .. -.'.·;~- .. ' -.~. ' \ . ·. . '~ "\.·:\ ' -: ·. ·.·" .... ·.- ' :. ~;'. i;' . ~-',:' 

L. Acct)rdlni to your Judldny Con;amitW:e 11untionnalre, wbHe',vorkinat ia'.t~t- White 
House Counsel's office. vou ._"·orked ~n the oomfo11liou illld cotl.flrmatlon effflleral 

· jlldgts~~ ~·oi:a state tbot ·you 111so ~:oik~ otl ... varinuHthics !~~tiH ... As pan of your .· 
respi>tts'iW~ities in tbut offi('e, did yo~i re''il'~· thr reco.nh of potelitia~ 1t~minees for theif · 

.cmnplhuu::ewitbstandan:ha.c•fkgalandjudidlileti,lcs'l ···· ···.·· · · ·. · ... ·· . < 
1 

·' .. 
'. ·' '·' •-. , . ' . . .• . 

Rcspol'l8c; The ~sp~sl bilit)' for ieviewitlg b~o11nd i n~;esti3auon fil~ ·~ pc..'tfonne0 bylhe ·· 
Cc.~~t an.d · D~~t)' Ce>un$el to the· P.resider1t., as well u altOttleys hfrh~ Department of J U,sti«\. , 

· l th~efOf~. was tarely invo 1ved in that particular .aspect of 1hejudl,clal selection 1>~~ · ' 
' - .- ' ' . . • . ' ' . ' ' • ' • ' . ' ' ' ~ ' . -' • . ' . • • . . '· ' • . ' . -- f . ' • ' ' \.' , 

·. i..Do you belle,·~ that a:dt.ereucc tQ'strkr cthltal .standards lsan tmportantq~ali1'Catlo~ . 
. · •• f6r :being·~ fede~nl judge'? · 

Re~'.,.c:S. 

3. Duilna ihe senate's ~<>D$ideratiou Cir Judge c~arlcs Pkke~ing'HtoiJaln~ti~ to the Fifth· ' ·· 
Circul~ the Judiclip-y C.ommitt~~ lennted th•t·besolldted a:~d eolleet«I letters ofsuppo,-:t 

· fr-Om lnl\')'ers ~·lio bad appeared in bis cmn:troolfl a,:id practl-;e<J ln Ills district• lflater . 
J)ceame apparent that s9me or Ch.ese law~·tr$ Jtiiid caie$ pending berpr~ hirn whei:i tbe:f·wrot~ 
·th~· letters ui~t Judg~ Piekertng f'equested. 'Pr6r. Stephen GUkr.11of1''l'V: l,aw Si:h:oolbti ... 
written:. "Judge Pkkuiag's ~itaoon creatts the.;appearance: of hnproprtftj In. vlolltlo• 
1>f Canon 2of the Code of Oonduct for U~S. Judgl'$. •. ~ The lniproprlety btcornes· .. 
p11rtkulnrly nt-lite if hl"1'crs or·lltiaant$ witb inauers curreocty p~admg before l11~ Judge 
wcr~ sollclt~/'. .· .. ' · ·· · · · ·. · 

· .• 'Did ~~~tll QOlYJhftt Judgt> J'tckerlng pla~necl fO SOl~lt le~el'.s Of J.UppQTl fo lb.is manner 
befoh! he, did :!lo'! When dKI ,·ou beeoroe-.u":'~Ut> 01iat Judce- Pkkerin~ bad sollCited th~ 
lcttt"fa of.~p:p~n'.l} ·· · · · , 

. D<> ym1 ~eue,·e thut Judge Picktri~it's cond~t in this in~tan~e i~ con1dswnt with the,~thtcaJ 
obllgatioliS: or a federal JUdge? . ' . •. . , . . ,. , 

, _; Q-0 yoii btiU~;,l.l lt ;s appropriate tor f~deral Ju,dgu to solldt ktters d SU p~ort f~OD1 iawyen 
.wbo·pr11ctlce lbe.fo1-etbflil and ask tbut tho~t'wUer.s be sent dir~cdv to biJn to be forwarded. 
'to th~ St-natt Judidnry Committee? · · · · ···· · • · ·. ·· · · 

. Response: .. lbelicvt J~gc Piclccrin& addr0$Scd inquiri~ about this matter m his i:Gnfirmation . 
, ·. ·· 1~eartn~ 'le ~;ould not. be appropriate in this c.'Ohtex! for rne to (.(lrruneru on QW r«:ord ofanother 
· ). nominee Of'. on i~11)· Ex.ceutivc B~h communkations; <\ .. . · ·· .· · ·.· .. · .·. · 

4. Durlu. ~bu ~nat~?s cou~lderattoo o1~ud01e D. IJr°*:smtrh'~ no~i~atfoti.to the 11"hi~/ 
. Circ11it. th"J10dida:ry Committee le.arud 1hat;.Judge $midi lind nut re£ianed f'fO:m the·. 
sp~e Cre;ek R&<:l Qd Oun Club u1uill999. ~vcn '.~ooih be tta4 p'roln15't!4 durlna a· 

'•: 
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·, 
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conflfu1alloo hearing ln 1938.tba1 be ~,·011ld d~ 'Q lfbe ~as 1rn abl~ t~ bring ·about .a eh~11ge 
In tne duh'~ dlscrimim•tory membership policies. . . 

When.Judge Smith wa.s nomln11trd did you know that he bad inadc this pr:omlse .to t~e 
· Judidnry Comminee in 1988 1uJdthatht! remai~d a ~embe::r U.ntU l999'r Unot, \Yh~n did 
you become aW'ar-e of these facts? · . 

·Did r<rn w~rk with, Judge SmMID i,n preparlBg his dls~uu.1011 ofhls tncmher:~hlp In t~.e 
$pfuc.e<:'.reek ~od and Gun CJub.iu.tbuJudkiar:y Committe~_questluunainan~hfs .. 
answers to qucstioru about tliat membership In the elub? Did you review bis answen to 
questions ou tbiu fthltteT bdore tbey l1'tre $ttbm1Ued? · · · 

Do yt)tJ believr Judge Smit.la's c.o&11oued membenhip In' the Sp~cc Creek Rod attd rrlln 
Club ffom 199! to t999 wa• consistent with the Code .or Conduct for United Statc-s Judges? 

' ' . . . . . . . ' . . . - ' . . . . 

Response: I: believe Judge Smith. uddres$Cd inquiries about thisn1;l~r in his oonfinriat:ion 
. nearing.. It would not be appropriate in this oootcx.tfor in." to comment oo the record of mother 

nominee or oa inten.'Mll Executive Branch commuuicl!t.ions: · 
' ' . . . . . ., . : --

<~'·Also- io coMectlon "vltli Judge Smith'!> noml.u1ltil'.m, th~ Coin~tte~ considered 
:al~gati&t:l.s that be violated the Jndicfo l dl$qualifkation statute, 28 U.S.C. Hction 455, by 
001 r~uslng hi~lf ~arHer 1n S£C J.', BlnC'1', nrtd hy nor recusing Jtlnuelflmmcdfat~ly upon 
b,Jng awgned the crl.mJnl matter Jn Uttited Starc1r ''· Blad Prof. Monroe Freed maa of the 
U o ln~rsliy of H.obtrn University Lan Sch<io t ~•died his ,. lolaf ions ;~among tbe mon serious l 
b n\•c seen." · · · . 

'were you awlu'e or the ~oatt"ove:rsy ove.r Judgt. Smith's bandllne of ltie SBC•·· B'ladt and · 
Vnhe1/ States v. Black c-.ases when be was being considered for 11omlnatlo11 to 1he Third 
Circuit': , · 

l>o you ~.Ue,•e tba t Judge Smifl!J•s udfons in these cues were l~onsisttlllt with his 
ubligations under the judklal dlsqualifkattoo ~tatute and tl,ie'(;ode o!Co•ducc? 

· Response: l b~lieve Judge Smith addr1$$ed inq~iries about thi$ ma~ in his. con.timl4tion . 
hearing_ It would not be appropriate in this cont.ex! for me to commen1 on tho record of al'l9(.hcir 
nommee orpn.intemal ExecutiVe BTIUK:h co1nm11nK:ations~·' - . . ... . 

< ••• ' 

· 6• Ali you.mny know, l hnveq•estloned ainumbcrofjudidal J~ominees ab"o:uftheir.·· 
11cceptaace of\vhat s~me ... ,.e- tt-rmed. "'junkets for jud1:-l!!s" - free trip& to educadon . 

.. st1mhu1n sp<}nsored by Jdtiologkal or'gnnizndo•~ such as Mo11t11na-b-ased Fouuciation for .. ·· . 
. Rescim:b.on :£co~omics Hd the Environment <"li"kEE"). ln aunver to a writfon question,.·' 
·· ,Jt1,dge Smith .stateil that under Advisory Commi1teie OpililoirNo; 67, which seWout the . · 
."~hical obligations of judges who wtsh to i:o on su~b tripa, be did not nted to Inquire about 
the sourc~ of ftn14ing of send.,a'rs put on by the I.1tw aud Economics Ceater al George · 

·· Masoo llaivenity. · 

2 
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.· /Do yo"1 agree with Judge Sntith's iuterp:retatl~n of:Ad~·l~ry Commltt.eeQpiniea No .• ~71 
'·' ·, ., ·. • . I • . ·, ... . ·.. • , ·. 

lf y9u. art'. confinnl'd, \~in you accept frre trips (rom orPruzutiom s~l{as FtitEE and. ihe 
LU'f aod Eci>nomieir C'eitter? ·. · · 

! ' ., ~ . . , . . . 

. \' 

R~ori&e: Qn these kinds of edlics i~ues. I would fail.hfuijyfol{ow all, appli<:Jlbl~ ~tUt~·c6fu1 
1.kclsions. ~ policie:S. I beli~ Judge Smitl'i itrldr~ged inqumes ·aboul this mattedn his ..... 
COnfirolatfon hearing .. lt W<>Uld l\Ol be appropriate in this t.~~ntext. for me t.O comment. oTs tJ1e . 
. !'ercl.'.m.! cit' mother 11omi nee oc on inrCoiat Exi:<:Utive Bran~b. i;vu1iniimcafu>ns; · · . 

. 7. Af,ter Jud.~~ Ri>n Chlrk Wa$ eo• rir.nied br the Seu at~ to a di'itliet jud~~hf p ~.:rexaSi,b( . c . 

'fold theNew \:'<JJrk.Timei that, despite b,h. confirmation; "right n':l"·, l''m runnhi~ fo,..sratf: · 
reprc.iomt~ti.Ve."'. lndf.c~, be 1o1dmiu th al .he." was actfl•cfy campalgnln~ for oflke, stating .. l 

...... · g,o to runctiolu, go bfock '.-.ctlkilig, un1 sort of lbi11g;" .The Code, ~r Conduct prohibits 11 
cundJdateJpr Judicial ()fn« ff"9m tn~giug in parHsMl politkal activity. . . 

. \'V~ni Y1.1ui iov~lvtd IU: (l~uSslons about Che .liming of )udge CJa·rk•s com,mls$1on OT wheth'r 
·Judge Clilr~.sb4uld continue- to ca~pal~rl (o:r: .. o,fflce :lfttr he "as co11nrm~ .. by the Scnat~? 

. On yqu b'l11~ve .that Judge Clnrk wmplk·d ~vich }J ls: <:thkal obli'-'llUe>11s In ~ampaigni.ng fht\ 
th~Texu.~ l4t£ithnurcwbllebe was await.lag b.i:t cummiislon CromPr~tdent8ttsb1 .. t,fnot,. 
'l:Ud yi>u e\·.er recornmrnd lo the PN:.tdent ·or yottr superyisors that. Judg~ C:Jark'i ·: 
ce>mnlissioll oot be signed? . . . . · . · ·· . · .· · ·· · · · . ·. · · · 

• ' •. \;"\ <c"• ; •' • •' ,• • ,_.; •," 

.R~: lt wonJci l'ifflbe wO,ri~c brtlus (A)nt-ex'i fo~· me 10 comment on i.he.l\.~ordo(: 
·.·another nominee cir on imcowl EXC'(iUtj,in: ~ranch eommurucations.. ·.. . . . . 
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