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THE WHITE HOUSE
. WASHINGTON
~August 15,2002

MEMORANDUM FOR ~ DANBARTLETT . = F -g&@@
B | NICK CALIO = . = L
~ JUDGE GONZALES |
~ KARLROVE

TIM FLANIGAN

- TIM GOEGLEIN
~ HEATHER WINGATE

ANNE WOMACK

FROM: - BRETTKAVANAUGH
“RE: American Bar Association Resolution .
This week, the Americé.n'Bar Association’s Hoﬁse of Delegates passed a strong

resolution on the judicial confirmation process. The resolution and accompanying report are -
attached. ' - : T SR

The resolution provides that the “‘Senat# Committee on the Judiciary should promptly act
on nominees” and “the Senate of the United States should promptly advise and consert to or =~ -
‘reject the nominees.” The report accompanying the resolution states that “the federal courts []
suffer, and so does the rule of law” as a result of current delays in the judicial confirmation
process. The report specifically references the President’s May 9, 2001, nominees. The report

also refers to what it terms an “emergency situation” in the federal courts and states: “Vote them
up or down, but don’t hang them out to dry.” S o , ] :




P e SR T . | RevnﬁedlﬂA
D e L IR PR AdoptedbyVoxceVote08/13/02 .

© AMERICAN BAR ASSOCIATION
|  KENTUCKY BAR AssoctAHON
. SECTION OFLITIGATION
STANDING COMITTEE ON FEDERA]L JUDICIAL IMPROVEMENTS
REPORT TO THE HOUSE OF ]DELEGATES . S

RECOMENDATION

RESOLVED that the prompt ﬁl]mg of exzstmg Judmlal vacanc1es in the fedcral o

g : courts of the United States is essential for the efficient, responsible, and effective
~ administration of Justlcc and that undue delays in the nomination and confirmation of

* candidates for vacancies in the federal courts of the United States adversely affects such :

effecuve responsible and umely admmlstratmn of Jusnce, S

. FURTHER RESOLVED that the Amcncan Ba.r Assocxatmn urges the followmg

1. The presndent of the Umted States should promptly nommate candldates to ﬁll e

- vacancms m the federal courts of the Umted States

2, The Senate Commmee on the Juchcmry should prompﬂy act on nommees

o3 The Senate of the Umtcd States should promptly advxse and conscnt to or |

S _re_]ect the nommees

 FURTHER RESOLVED, that the American Bar Assoctation urges its members
i _and state, local and territorial bar associations to encourage the President to make prompt.
- appointments to fill federal judicial vacancies and to contact the appropnate members of

. the Senate to urge prompt heanngs and votes. on pendmg nommanons for the federal
’_courts ofthe Umted States ' R S e .




. REPORT

Introd_uc't_ion-

Thts report will be short on rhetonc and long on stattsucs ‘l“ne number ot' _]udlClal .

: -vvacanctes in the federal courts was ten-ned "alanmna" by the Chief Justlce of the Umted |

- States in his 2001 Year-End Report on the F ederal J udtcxary PreSIdent Georae W

| Bush a Repubhcan, began makmg JudlClal nommatxons on May 9 2001 The Senate

' controlled since June ’7001 (after reoraantzatlon) by the Democrats was rBS'pODSlble for. .
ok ;-the conﬁrmauon process ThlS process mcludes control of the settmg of heanngs at the :

Senate J udtcmry Commntee and control of the calendar of consent proceedmcs in the S

'Umted States Senate as a whole. As noted by the .Chtef | ustxce "When;the Senate _':

‘adJoumed on December '70th [7001], 23 court of .1ppeals nomtnees and 14 dlSU‘lCl coun L

L normnees were left awattma action by the Judtctary C ommtttee or the full Senate "o

= rhe Present State .ofAffairsr-

. Since'thevbegi‘nning of this vear, the same delay in holdinbg"henn‘ngs and acting

v tlp'on'the' nor_rtine‘es. has continued: ‘By July 19, 2_002,,Presi'dent_Bus_h_'_norninated (or

Heremafter referred to as "'-’001 Year-End Repon " |

bed atp. 3
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L ‘renormnated) a total of 1 13 prospectwe Amcle I Judees :9 of whom have been -

y the Senate Here is the complete breakdown on pendmz nommatrons as of

;onﬁrrned b

| Ty 19, 2°°2¢‘ T

e 21 Ctrcurt Court :
', . 32 Dtstnct Court |
4 Claxms Court

1 I.ntematronal Trade Court

hea.nng

16 Ctrcurt Court
- 19 Dtstnct Court =
4 Clarms Court

. 1 Intematronal Trnde Court

Nommanons pendmu before the Sennte J udtcrary Comrmttee awattma 2

vote:

: ‘. 1C1rcuu Court ,:' [
| 5 Distis Coun.

. S Nommattons scheduled forahganng

0 Crrcurt Court

Also nornmated were four nomlnees for the U S. Court of Clatms and one for the '
, htemattonal Trade Court S . g v L ‘
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Nommatmns pendmg before the Senate J udtcxa.ry Commtttee awatttng a




-

. 0 Dis&icr Court
| o 0 Clalms Court
. i Nomlrxanons pendmv bet‘ore the full Senate aw amrw a votc. :
= Cr-r}eulkt__c_'ourt_ }_ i _ .
- 1é Distﬁcltgcoun",:‘t: |
. : ; quinaﬁqﬁ; _C.ooﬁrmjed’ bv the Sehnte:
. V':ll Circuivt'Cou‘rr« |

e '_ 48 Dtstnct court

As of July 19, 2002, there were 91 e\nsung Amcle III federal Judxcxal vacancles. o

Of these 91 vaca.nc1es 29 are crrcult s;ats and 67 are dlstnct seats These 91 \acancres :

constrtute 10. 6 percent of the Federal Judrcmrv Thirty-five of the 91 v.rczmcxes are s0- i
| 'called "Judma] emergencv" vac:mmes T\\ emy-sn nommr.es pendmg are for posmon. =

. b'desxanated as "judlcxa] emergency vacancxes Nothmu has chanved

Indeed data recently re]ensed bv the blpamsan Constltutlon Pro;ect at

Georgetown Umversuy and Professor Y endv MamneL of Bthampron Umversnty, K

B ,pomts out that in the ﬁrst year ofPresxdent Georue W Bushs term in ofﬁce succ:-.ssful

L .Flaures are taken from Lhe w CbSllL of the u.s. Deparlment of.Iustuce s Off'ce of
Legal Policy. For a review of that site and the information on federal judicial
' :_vacancxes and conﬁrmatxons See WWw. usdo; uov/olpljudxcxalnommauons hlm

The fommlatlon by whlch a _llelCl:ll vacancy is delenmned tobea "Judlcml
~ emergency" is quite convoluted: Inits simplest format any court with more than one
) authonzed Judgeshxp and onlv one .1cuvr. Juduc hasa' JUdIle emeruencv '




nommees s took an average of 112 davs from nommauon to conﬁrmauon On \/Iav 9,

2002 the anmversary of hzs ﬁrst Judxcxal nommanons Presxdent Busb met mth members -

of the Senate Jud1c1ary Commlttee to take stoci\ of the situation, Of the 1 l circuit court

nommees who were named 363 davs prevmusly, only 3 had been mnted heannus at the

Senate J udlcmry Commxttee Nothma came of the meeunﬂ 'I'hose g have snll not had

N heanngs By July 19. 200 Presxdem Bush had nommated 37 mdmduals to serve on

circuit courts, but only 11 were conﬁrmed for a conﬁnnanon rate of less than 35 percent. '

Fmally, there are more Judmal Vacﬂncxes today than when Premdent Bush tool-. off ice.. -

b W}ute House Press Reiease Mav 9. 2007..' ‘

-_ 1,7 See footnote 4 above L
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The Damage

The purpose of this Report and Resolution is not to excoriate either Democrats or .

Republicans; as the Chief Justice has pointed out, in the second term of President Clinton,

a Democrat, the Senate, then eontrolled by Republicans,‘ cbnﬁrmed oply 17j udaés m :

1996 and 36 in 1 997 The fact is that whoever may bear respon51b1hty for delavs in Lhe

process, itis the federal courts that sufzer and 50 does the rule of law As nored recently (R

by Senator Arlen S pecter in a pubhshed letter in, Legal Tlmes "ﬁllmg vacanc1es is the ..

most pressing 1ssue facmg our lower couns - due 1o the correlanon between )udn::al

vacancxes and delays in processmg cases

L The Senator goes on to cxte examples of

hardsh1p ansmg ‘from the present sn:uano_n

50% vacancy rate on the 6th Clrcult C ourt of Appeals resultmg inac death
penalty appeal left pending for eight years, and a plaintiff in a civil case
dying after having waited more than 15 months j )ust to have an orul o
argument in a job dlscnmmauon su1t : L

« More than a quarter of the seats vacant in the 4th ercuu court of Appeals L

despite four declared judicial emergencies and one seat vacant for eluht
years. A municipality in South Carolina is waiting 39 months for - '

clarification of the constitutionality of a municipal ordmance A manume :

Lonashoremen s Act cl:um has been pendm'7 for 38 months

pS

’ ""Senator Arlen Specter "Lets Agreeona Tnmely Basxs " Legal Tlme , July 8, 200” g ,

to Ibld

| See Repon of the Chxef Jusnce 1997 Yenr End Repon on the Federal J udlcnary a



G

- A real poSsib.'ility ansmg from ihé often len gthy :tnd unple;s:_tntnamre of t_.l'te
conﬁmntton procves's‘ is ’thét sueCeeSt'uI Ia\Wers' in ptfvete ptactice »t'ill ﬂb'ecome reinctant |
to serve, As the Chxef Justtce notes "for lnwyers cormnz dxrectlv from prwate prn.cncve.
there is both 2 strong ﬁnancml dlsmcenuve and the possxblhty of ]osmg chents in the :
course of the walt for a conﬁrrnanon vote it We snmply cannot iose thxs component
from the reservotr of avallable and wxlhng czmdtdates for JlelClle ofﬁce In the words of
the C htef J usnce "The Senate ought ) act wuh reasonoble promptness nnd 10 vote eac:h
nomtnee up or down The Senate is not of COursg, obhued 10 conﬁn'n any parttcular ;

' iz

nommee But it ought to act on each nommee and to do so w:thln a reasonable time.

We respectfully agree: Vote them up or down but don t hang them out to dry

* Prior House of Delegates Action =

As noted above, the sntuauon ansmg from the state of _]UdlClEﬂ vacanmes 15 not .

untque to our nme and the House has dealt wuh 1t preVIousIv InF ebruarv 1990 :tt lts

Mtd-Year Meetmg, the House passed Repon No SF sponsored bv the ergm Islands Bar .

Assocxatlon a.nd the Standmg Commtttee on Judwtal Selectton Tenure and

C ompensanon The Resoluhon. mter aha urued “the Presndent ot' the Unued States to

/'.

that the Senate toke prompt actton in conmdermg conﬁrrnatxon of such nommees A

»H 2001 Year-End Report p_4'
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s

- ln 1998 at the Mtd Year Meetm the chse passed Re‘pon No:. 8A 'SpenSdred hv- v
numerous bar assocxauons and Secttons The Reselutron mrer aha urwed "the Presrdent s

: ot the Umted States promptly to advance nomtnattons for current vacanctes for federa!

e JUdlClﬂl posmons and the Senate of the Umted States to hear and vote on those o

= vlhe Board of Govemors We beheve however the present resolutton is requtred by the 5

R dApl

: normnattons inan expedttxous manner

In October of 1997 at 12 meettng of the Board of Govemors attended by Senatot

| Patnck Leahy, now Chatrman of the Senate Cornrmttee on the Judtcra:y the Board o

‘; approved the followma Resoluuon

L ""‘.Resolved That the Board of Govemors of the Amencan Bar

~ Association, which includes members of both political parties, S
- "urges the United States Senate promptly to hearand voteon
" pending nominations for Umted States Dtstnet Courts and Courts B

:oprpeal v

" Further Resolved, That such action is essential for the effective l
~and efﬁcient administration o}f justi_ce in the. United States. g

The present report recocrmzes the exrstence of' the prtor acttons by the House and

' u.meroency snuatton existent in the federal courts ln addmon, the present reso!utlon
tocuses wrth greater emphasxs on the role of the Senate Commtttee on the 1 UdlClal'y as a
| cause of the blockaae in, the conﬁrmatlon process The notton that that Commmee by the

S stmple expedtent of refusmg to hold ttmely heartnos may avord conﬁrrnatton proceedmgs LT '




in the full_ Senate;,is simply unacceptable t6 oir Hiotion of an appropriate and -

“constitutional nomination process,

Fmally. thls resoluuon is presemly nmelv because Report No 1 12. W I-ueh wm be '

consxdered by Lhe House at the Auaust 7007 Sessxon. and presented by ABA member C.

Boyden Gray, contams unsattsfactory ]anguaoe whxoh can only be overcome by House S

approval of the present resolutlon The rnost una.cceptable pomon of the Gray Repon lS

s msxstence upon urgm that the Senate Commmee on the J udxcxary clear nommees for L

a ful] Senate vote wuhm a Spemﬁc ume penod We beheve that urgmg such a

requxrement upon a full commmee of the Senate by the ABA is, to say the Ieast

presumptuous Note that Senator Specter in the protocol he would requxre of the Senate i

Commmee requests premsely sucha nme hm:tanon We beheve Sena.tor Speeter’s _

proposal isa reasonable one for a Umted Slates Senator who is hlmself a Member of' that‘ N

Commlttee.
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