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o . - Y54095S5
 EXECUTIVE OFFICE OF THE PRESIDENT Ww

OFFICE OF MANAGEMENT AND BUDGET
WASHINGTON DC 20503

MEMORANDUM FOR THE PRESIDENT

FROM: L o M1tchellE Dan1els Jr mf& /Qa

Dineor // 3233 THE PRESIDENT HAS SEEN

'SUBJECT: =~ Proposed Execut1ve Order ZEntitled “Further Implementat1on of the . /7~ /_o/

- Presidential Records Act”

SUMMARY Th1s memorandum forwards for your cons1derat1on a proposed executive

- order that was prepared by the White House Counsel’s Office. The proposed order would further
) 1mplement the Presidential Records Act of 1978 by estabhshmg procedures to provide clear

guidance to former Presidents and the Archivist about their rights and responsibilities and to
protect the const1tutlonal rlghts of former and current Pres1dents w1th respect to privileged
records. - ‘ Y :

BACKGROUND The Pres1dent1al Records Act of 1978 (“Act”) apphes to certa in ofﬁc1al

" documents created or received by the President and other Whlte House Officials (“Pres1dent1al

- Records™). Under the Act, the: United States owns Pres1dent1al Records.. Before the Act took

effect in 1981, the Presidents personally and 1nd1v1dually owned their Presidential records and
therefore had the authority to decide whether and when to make the records publically ava1lable '

 (An exception was made for Pres1dent leon Inthe wake of Watergate Congress enacted

A certam laws d1rected spec1f1cally at his records )

Pres1dent1al Records are not subject to the Freedom of Informat1on Act (“FOIA”) while a

' ‘Pres1dent is in office. However, under the Act, the Archivist of the United States takes

possession of Presidential Records at the conclusion of a President’s term.- The Archivist must
then open certain records for publlc release begmmng 12 years after the end of the Pres1dency

Nonetheless’ even after the 12"—year-period has elapsed ‘the Act provides that the Archivist

- may withhold certain records falling within certain FOIA exemptions.  The Act also provides that

it does not limit any constitutionally-based privilege which may be available to-an 1ncumbent and:

- former President. Former and current Presidents have the authority to review records to decide

" ‘whether to invoke a constitutional privilege. The available constitutional privileges subsume state
. secrets, presidential commun1cat1ons attorney -client, attorney work product and deliberative .

process pr1v1leges

‘Since the Act took effect in 1981 th1s is the first t1me that the 12 -year perlod from the'end
of a Presidency has lapsed. After a thorough legal and pol1cy review, and with assistance from the

E Department of Justice and the National Archives and Records Administration, White House

//// s (

Voer

Counsel’s Office has determined that a new executive order establishing procedures for review of
'Pre51dent1al Records after the l2—year penod is necessary both (1) to prov1de clear guidance to.

—\




THE WHITE HOUSE
WASHINGTON

November 1, 2001

MEMORANDUM FOR HARRIET MIERS
FROM: ALBERTO R. GONZALES
SUBJECT: PROPOSED PRESIDENTIAL RECORDS EXECUTIVE ORDER

Attached is a proposed executive order entitled "Further Implementation of the Presidential
Records Act,” prepared by my office. ' ’

Please staff this to the appropriate individuals with a deadline for comment as soon as possible
today. : ,

Thank you.




SS/ RM NO.

WHITE HOUSE STAFFIN G MEMORANDUM

‘,Date: 11-01-01 ACTION/ CONCURRENCE / COMMENT DUE BY: 11-01-01 2: 00 PM

, Su_bject: PROPOSED PRESIDENTIAL RECORDS EXECUTIVE ORDER

| | ACTION FYI - ACTION  FYI
VICEPRESIDENT & [  HUBBARD O a |
CARD ¥ O HUGHES o
BLAKEMAN O O IRASTORZA O n
BOLTEN O  JoHNsON O 0O
CALIO @ O  LNDSEY O
CONNAUGHTON o 0O  MIERS O O
DANIELS 7 o RICE . O
| FLEISCHER - ¥ O RIDGE - O s
GERSON O O ROvE # O
| conzaLEs 'O & sPELLINGS g O
'HAGIN O O  CLERK nf I°d
HAWKINS v O o g

VREMARKS

Please forward comments directly to Brett Kavanaugh x67900 no Iater than 2:00 p m. today,
w1th a ccto us. Thanks. '

RESPONSE:

Harriet E. Miers
Assistant to the President
~and Staff Secretary

Ext. 62702 :
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security. information.
B. Closed by statute or by the agency which originated. the document
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of gift.
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WHITE HOUSE STAFFING MEMORANDUM

" Date: 11-01-01

ACTION / CONCURRENCE / COMMENT DUE BY: 11-01-01 2:00 PM

Subject: PROPOSED PRESIDENTIAL RECORDS EXECUTIVE ORDER -

ACTION FYI CACTION  FYI
VIC_E'PRESIDENT o O I‘-IUBBARD‘ O O
CARD 2 O " HUGHES z
BLAKEMAN O O IRASTORZA o O
BOLTEN ~d O  Jounson o 0|
CALIO @ O UuNDSsEY o u]
CONNAUGHTON [0 [ MIERS O O
DANIELS @ O Rrce g o
FLEISCHER & O RDGE | o O
GERSON o | O  ROVE f O
GONZALES O &  SPELLINGS Z O
HAGIN o 0  CLERK o B/
HAWKINS O o o

R‘EMARKS

Please forward comments directly to Brett Kavanaugh x67900, no later than 2:00 p m. today,

with a cc to us. Thanks

RESPONSE:

Harriet E. Miers
Assistant to the President
and Staff Secretary -
" Ext. 62702
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WHITE HOUSE STAF FING MEMORANDUM

.- Date: 11-01-01

ACTION l CONCURRENCEI COMME NT DUE BY 11-01-01 2 00 PM

 Subject: PROPOSED PRESIDENTIAL RECORDS EXECUTIVE ORDE_R

CARD

BOLTEN
CALIO
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| BLAKEMAN

CONNAUGHTON
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ACTION FYI

'HUBBARD
’HUGHLS
“V]RASTDRZA
‘MLJOHNaON

© unpsey
MIERS
 RCE
'¢mbsé~f
'ROVE

i CLERK

ACTION  FYI

;_SPELUNGS

DO0RNORDX t:l_ 08D

o

?;[j Eq\;[]4'£]; o tj‘Mtj 4t]v.[]f‘t] .

- REMARKS:

- Please forward comments dlrectly to Brett Kavanaugh )'67900 no Iater than 2: OO p.m, todav, -

: w1th a cc to us Thanks.

|
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WHITE HOUSE STAFFING MEMORANDUM
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~ ACTION FvI | CACTION  FYI

VICE PRESIB@@ 00  HUBBARD o g
CARD B ] HUGHES v.f O
BLAKEMAN 0 O IRASTORZA o 0
BOLTEN ¥ O  JoHNsON O O
CALIO M O  LINDSEY d O
CONNAUGHTON - [ O  MERS O O
DANIELS 7@ O Rce gd o
FLEISCHER ¥ O RDGE o | o
GERSON o o ROVE af O
GONZALES o & 'SPELLINGS ~ el

HAGIN N EI/I | O CLERK o B/ |

| HAWKINS v o o o]

REMARKS:

Piease forward comments directly to Brett Kavanaugh x67900, no later than 2:00 p.m. today,

WIth a cc to us. Thanks.

- RESPONSE:

Harriet E. Miers
Assistant to the President
and Staff Secretary
Ext. 62702
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Subject: PROPOSED PRESIDENTIAL RECORDS EXECUTIVE ORDER

ACTION FYI ACTION ~ FYI
VICEPRESIDENT ¥ [  HUBBARD o o
CARD O  HUGHES - B =
BLAKEMAN O O wastorza O O
| BoLTEN @ O  JounsoN ‘o o
CALIO ¥ O  LNDSEY | Zf_‘ O
| CONNAUGHTON o O ' MIERS - .o .o
DANIELS~— ﬁ O RICE | g o
| FLEISCHER & O RDGE O O
GERSON O O Rove # O
GoNzales © O & SPELLINGS g 0
HAGIN O O  CLERK | B)
HAWKINS & O o o

REMARkS

Please forward comments directly to Brett Kavanaugh x67900, no later than 2 00 p m. today,
‘with a ccto us. Thanks.

‘RESPONSE:

Harriet E. Miers
Assistant to the President
. and Staff Secretary
Ext. 62702
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WHITE HOUSE STAF FING MEMORANDUM :

’ 'iDate 110101 ACTIONICONCURRENCEICOMMENT DUE BY: 11-01-01200 PM i

- 'Sub;ect PROPOSED PRESIDENTIAL RECORDS EXE_CUTI‘VE ORDER
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REMARKS . SR : : :
~Please forward comments dlrectly to Brett Kavanaugh x67900 no Iater than 2 00 p m. today
w1th a cc to us. Thanks. .
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| | ACTION FYI © ACTION FYI_
{vicEpresipent & O  HUBBARD o EI
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REMARKS:

Please forward comments dlrectly to Krista thacco x60170 no later than 4:30 p.m., TODAY
with a cc to us. Thanks ,

~ RESPONSE:

Harriet E. Miers -
Assistant to the President
‘and Staff Secretary
Ext. 62702




United Service Organizations Event | | VLM Lmigag

November 2, 2001
Draft #4 '

- Good afternoon, and welcome to the White House. | want to thank all
- of you working for and with the U.S.0. Soon you will be on your way to -
military installations in different parts of the world, where you will be a
welcome sight to young Americans serving far from home. Before we let

- you go, | understand you're going to give us a little preview of what the
troops can expect. |

- I'm pleased Wayne Newton is here He has agreed to lead the U.S.0O.
‘as goodwill ambassador, stepping into the shoes of the great Bob Hope.
Wayne, | know Bob Hope is honored to have you as his successor —and |.
hope he explained that you‘r term will be up in about 60 years.

Acknowledgments
John Gottschalk [GOTS-chalk], Chairman, U.S.0. :
General John Tilelli [till-EL-ee] (Ret.), President and CEO, U. S Q.
“General Dick Myers, Chairman of the Joint Chiefs of Staff
General Pete Pace, Vice Chairman of the Joint Chiefs
Senator Harry Reid (D-NV) ey |
~Congressman Chet Edwards (D-TX) -
Jessica Simpson (Singer)
Rob Schneider (Comedian)

-~

Next week; when the U.S.O. tour begins, these entertainers will travel
to points around the globe. There they will find young men and women of
the highest caliber, many of whom will face extreme danger in the months
and years to come. The Nation is grateful for their service. And in our war
- against terrorism, we can be thankful that we are defended by men and
women of character and courage. : :

_ Our U.S.O‘. performers are all a part of a very special American.
institution. For six decades, the U.S.0. has brought a touch of home to
young Americans in distant places. Millions of veterans, including my
father, still cherish memories of U.S.O. shows and hospitality centers — and
the good people who traveled thousands of miles to show their support.
The U.S.O. brought more than entertarnment to the troops As President




~ Harry Truman said, “The U.S.O. lets our servicemen and women know that |

the people of the United States are beh|nd them.”

This is still true at the beglnnlng of a new century, and in a véry
different kind of war. it is a war we are fighting on many fronts — from the
crucial work of homeland security, to the relentless efforts of law

_enforcement, to the fields of battle. We face an enemy that is determined to

destroy our country and our way of life. Across the world, our soldiers,
Marines, sailors, airmen, and coast guardsmen are the defenders of the

United States and the cause of freedom And the people of the Unlted
States are behind them. : '

That is the message you take with you. it will have even more
meaning as we near Thanksgiving and Christmas, with so many troops

serving abroad. Tell them that they are greatly needed where they are — |

and they are greatly missed back home

Thank you very much for your own service — to Amerlca and to our_

armed forces God bless you all.

Drafted by:  Matthew Scully & John McConnell, Office of Speechwriting -
o Office: 202/456-7289 or 202/456-2816
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Please forward comments directly to Brett Kavanaugh x67900 no later than 2:00 p.m. today, -
W|th acc to us. Thanks. ’

O¥ i VTG BT

RESPONSE:

Harriet E. Miers
Assistant to the President
and Staff Secretary
Ext. 62702
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"This Document was withdrawn on 7/28/2018 by PSC
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OFFICE OF THE VICE PRESIDENT

WASHINGTON Y B g

November 1, 2001

'MEMORANDUM FOR:  Harrist Miers

Assistant to the President and Staff Secreta.ry
Stuart Bowen

P.01

Deputy Assistant to the President and Deputy Staff Secretary

FROM: "~ Neil Patel / }
' Assistant to the Vice President and Staff Secretary

SUBJECT: ’ Draft Presidential Records Act Order

Please find attached proposed language for insertion in the PreSIdentlal Records
Act Executive Order. It is my understanding, per David Addington's note, that this
language should already be in the revised drafts. ‘

* Please let me know if you have any questions and thank- you for your assistance
with thxs matter, ,

Attachment

PRINTED ON RECYCLED PAPER
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WHITE HOUSE STAFFIN G MEMORANDUM

Date: 11-01-01 » ACTION/ CONCURRENCE | COMMENT DUE BY: 11-01-01 2:00 PM

Subject: - PROPOSEDY-PRESIDENTIAL RECORDS EXECUTIVE ORDER

| ACTION FYI | ACTION  Fyl | %7

VICE PRESIDENT @ O HUBBARD O O |
CARD= @ 0  HUGHES V| O
BLAKEMAN " “0 O IRASTORZA o O
BOLTEN ¥ O  JoHNsoN o O
CALIO M I:]‘ LINDSEY o O

|connAuGHTON O O  MERS O O
DANIELS - O R g O
FLEISCHER 7 O  RIDGE O [
GERSON O O ROVE | f O
GONZALES O w SPELLINGS v O

| HAGIN O O CLERK o0 &
HAWKINS Ea/ o | O O

| REMAR;(S

' Please forward comments dlrectly to Brett Kavanaugh, x67900 no later than 2:00 p.m. today,
w1th acctous. Thanks.

RESPONSE:

Harriet E. Miers
Assistant to the President
‘ and Staff Secretary
Ext. 62702 -
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| ACTION FYl | ACTION FYI
| vice pPrResIDENT R | O HUBBARD o -0
CARD @ O  HUGHES 2 O]
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CALIO ' O - LINDSEY. A o
| connauaHTON O O MERS o O
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. Please forward comments dlrectly to Brett Kavanaugh x67900 no later than 2:00 p.m. today,
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RESPONSE:

' Harriet E. Miers
Assistant to the President;
and Staff Secretary

Ext. 62702 .
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EXECUTIVE OFFICE OF THE PRESIDENT
S OFFICE OF MANAGEMENT AND BUDGET
. WASHINGTON, D.C. 20503

' “THE D|RECT§R ' | ' ' November 1, 2001
MEMORANDUM FOR THE PRESIDENT

| | FROM: ' Mitchell E. Damels Ir. 7'1/(:’& //In
Director.
SUBJECT: Proposed Executlve Order Ent1t1ed “Further Implementatlon of the

Pres1dent1al Records Act”

 SUMMARY: This memorandum forwards for your consideration a proposed executive
order that was prepared by the White House Counsel’s Office. The proposed order would further
‘implement the Presidential Records Act of 1978 by establishing procedures to provide clear
guidance to former Presidents and the Archivist about their rights and responsibilities and to

‘protect the const1tut10na1 rights of former and current Pre51dents with respect to privileged
- records. S :

BACKGROUND The Pre51dent1al Records Act of 1978 (“Act”) app11es to certam official -
documents created or received by the President and other White House Officials (“Presidential
* - 'Records”). Under the Act, the United States owns Pre51dent1a1 Records. Before the Act took
effect in 1981, the Presidents personally and individually owned their Presidential records and
therefore had the authority to decide whether and when to make the records publically available.

~ (An exception was made for President Nixon. In the wake of Watergate Congress enacted
certam laws d1rected speclﬁcally at hlS records ) -

Pre51dent1a1 Records are not subject to the Freedom of Information Act (“FOIA”) wh11e a
" President is in office. However, under the Act, the Archivist of the United States takes )
- possession of Presidential Records at the conclusion of a President’s term. The Archivist must
- then open certain records for public release beginning 12 years after the end of the Presidency.

Nonetheless, even after the 12-year-period has elapsed, the Act provides that the Archivist
“may withhold certain records falling within certain FOIA exemptions. The Act also provides that
it does not limit any constitutionally-based privilege which may be available to an incumbent and
former President. Former and current Presidents have the authority to review records to decide
‘whether to invoke a constitutional privilege. The available constltutlonal privileges subsume state’
secrets, presidential commumcatlons attomey-chent attomey work product and deliberative

o process privileges.

Since the Act took effect in 1981 this is the first t1me that the 12-year period from the end

of a Presidency has lapsed. Aftera thorough legal and policy review, and with assistance from the

Department of Justice and the National Archives and Records Administration, White House
Counsel’s Office has determmed that a new executive order establishing procedures for review of
Presidential Records after the-12-year period is necessary both (i) to provide clear guidance to




" former Presidents and the Archivist about their rights and responsibilities; and (ii) to protect the
constitutional rights of former and current Presidents with respect to privileged records. The

o proposed order accomphshes these goals by: (a) setting out clear procedures by which current

and former Pre51dents can assert their rights over records; and (b) establishing that a current
President generally will defer to and support the decision of a former President to dlsclose or
’ wrthhold the former Pre51dent s privileged records. :

v
None of the affected agencies objects to the proposed executive order
RECOMMENDATION I recommend that you sign the proposed executive order.

- Attachments
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US Department of Justice |

* Office of Legal Counsel

Office iof'the Assistajrr Attorney General o o R Wa.rhingrorr, b 205_3b
- November 1,2001 - -

i |

| 'm,e_ President, R s : ',' W
C The White House.
e Mjr dear Ml ’Presidenr' :
Iam here\mth transm1tt1ng a proposed Exeeutxve order entrtled “Further 1mplementat1on“ - '
‘ of the Pre51dennal Records Act ot Thls proposed Executlve order was prepared by the ‘Wl'ute :
| House Counsel’s Ofﬁce The Ofﬁce of Management and Budget w1tb the approval of t_he -
- bDrrector has forwarded 1t to t]ns Depamnent for revxew w1th respeet to form and legahty

.The proposed Exeeutwe order is approved w:th respect to form and legaht-y

Respectfu]ly | Ry
M%z_z

~ M Edward Whelan Il -~
e Actrn_g Assistant Attorney General
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U Depamnent of Justice

Office of Legal Couasel

Office of the)\rssistant Attoﬁrey General . »v o o 'Wwinirzgron. D.C. 20530
- November 1, 2001

N[EMORANDUM

Re: Proposed Executive Order Entrtled “Further v
Iroplementation of the Presrderltlal Records Act”

_ The attached proposed Executive order was prepared by the White House Counsel's
- Office. The Office of Management and Budget; with the approval of the Director, has forwarded ‘
it to this Department for rev1ew wrth respect to its form and legality.

The proposed Executrve order concerns lmplementatron of the Presrdentral Records Act of .

1978,44 US.C. § 2201 et seq. It would establish policies and procedures 1rrrp1ernentu:u= 344
‘ U S C. § 2204 with respect to constrtutronally based prlvﬂeges -

The proposed Executrve order 1s approved wrth respect to form and legahty

7/7&,-/7;4&1:

‘ .M. Edward Whelan IIT
- Aetmg Assistant Attorney General -




EXECUTIVE OFFICE OF THE PRESIDENT . BN
OFFICE OF MANAGEMENT AND BUDGET
WASHINGTON, D.C. 20503

October 30, 2001

_ MEMORANDUM FOR DESIGNATED AGENCY HEADS
 (SEE ATTACHED DISTRIBUTION LIST) |

- vFR‘OMY: - Jay P. Lefkowitz (}/ M
o " General Counsel

SUBJ.ECT: | »Proposed Executive Order Entltled “Further Implernentatlon of the
- Presidential Records Act” ER

Attached is a.proposed executive order entitled “Further Irhplernentation of the -
Presidential Records Act,” that was prepared by the White House Counsel’s Office.

On behalf of the Director of the Office of Management and Budget, I would appreciate
~.receiving any comments you may have concerning these proposals. If you have any comments or
"_objections, they should be received no later than 2:00 p.m., Thursday, November 1, 2001. Please
be advised that agencies that do not respond by the deadline w111 be recorded as not obJectmo to
the proposal :

~ Comments or inquiries may be submltted by telephone to Mr. Mac Reed (202 395- 336 )
ofthls office or fax to 202- 395 7294. 3

, Thank you.

- Attachments Dlstrlbutlon Llst
’ Proposed Executive Order

: cc: Mitch Déniels, . Dick Emery“ . - Angela Stylesv

Sean O’Keefe =~ Mark Forman Chris Ullman -
. Austin Smythe =~ John Graham - . '
Lloyd Blanchard Marcus Peacock -
- Jim Capretta - Eric Pelletier

- Robin Cleveland Amy Smith




Honorable Colin Powell
- Secretary
Department of State

Honorable Paul H. O'Neill
Secretary -
v Department of the Treasury

.Honorable Donald Rumsfeld
_ Secretary .
Department of Defense

Honorable' Ann M. Veneman ,

- Secretary

Department of Agnculture

Honorable Mel Martinez
Secretary

~ DISTRIBUTION LIST

'Department of Housm0 and Urban Developrnent =

| Honorable John Ashcroft

United States Attomey General '

Honorable Donald L. Evans
Secretary . '
Department of Commerce ‘

| Honerable Norman Y. Mineta
Secretary o
‘Department of Transportation

Honorable Gale Norton
. Secretary
Departrnent of the Interior

Honorable Elaine L. Chao l

- Secretary

Department of Labor -

" ‘Honorable Rodenck R. Pane
Secretary
: Departrnent of Educatron




Honorable Spencer Abraham
Secretary : o
Department of Eneroy

* Honorable Tommy G. Thompson :
Secretary :
'Department of Health' and Human Servrces

Honorable Anthony J. Princ1p1
- Secretary - ~ ‘
Department of Veterans Affairs o

Honorable Christine Todd Whitman
_Administrator ’
Envrronmental Protection Agency

Honorable George Tenet A
Director _ '
Central Intelligence Agency _

, Honorable Kay Coles James
Director : .
Office of Personnel Management

Honorable Daniel S. Golden :
~ Administrator ' G
" National: Aeronautics and Space Administration "

, .Honorable Stephen A. Perry
Administrator
General Services Administration '

- Honorable John W. Carlin
- Archivist of the United States
National Archives and Records Administration -

Honorable J oe Allbaugh
~ Director : :
: ’Federal Emergency Management Aoency

HOnorable Condoleezz_a Rice .
- Asgistant to the President
- for National Security Affairs




Honorable Cliff Gabriel
Acting Director .
Office of Science and Technology Policy

Honorable Margaret Spellings
Assistant to the President
for Domestic Policy

‘ HonorableR Glenn Hubbard |

Chairman
Council of Economic Advisers

: Hono‘réble Alberto R. Gonzales

Counsel to the President

Honorable Lewis Libby :
Chief of Staff to the Vice President and

Ass1stant to the Vice President for Nat1onal Securlty Affalrs

Honorable Harriet Miers
Staff Secretary to the President

Honorable Clay ]ohnson
D1rector of Presidential Personnel

- Honorable Larry L1ndsey '

Director

National Economic Council

Honorable Karen Hughes
Counselor to.the President = -

Honorable Karl Rove
Senior -Advisor to the President

‘Hornorable Nick Calio
-Assistant to the President and
- Director of Legislative Affairs

Honorable Albert Hawkins
Assistant to the President and
Cabinet Secretary
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‘November 1,2001

: MEMORANDUM FOR THE FILE

FROM:

. Mac Reed V‘OZ-
Assistant General CounSel

' “SUBJECT: k Proposed Executrve Order Ent1t1ed “Further Implementatlon of the

Pres1dent1al Records Act”

" The followmg executlve departments and agencres do not object to the proposed

executive order:

1.

2.

0.
| | 11 |
13,
14,

15.

Departmento_f State ...... . x : i Ceeeen .. P. Rademacher (647-4463) '
Department ofthe Treasury .. e ,,' . cee .............. ‘R. Carro (622 1146) .
Department ofDefense e . . L s Brick (703- 697-1305)
Department ovagriculture' s MO PR G. B_roadway (720-1,272) -
Department of Housingjl and Urhan Development .\ . .. .. M._Moran (708-1793) o
Department'of‘Justice Q_. FEPRAL ST BRI R. Hart (514-2027) 8
Department of Commerce, S . ..... B .‘ . : ..... M Levitt (482-3151) |
Department ofTransportation . R RS . T 'Herlihy (366-4687)
Department ofthe Interior .- ..... .' ...... S L H. Wllson (”08 6193)
 Department of Labor ....... I TSP W Lesser (:’19 8065)
'Department ofEducatlon '. .. e .". By SRR P. Riddle (401 -6269)
Department of Health and Human Ser_v1ces e ceedlen . L: Clune (619-‘0178) ,
Department ofEnergy . NN o .. ...' ST .. . S. Beard (5"’86-1522)‘_ ’7
Department of Veterans Affairsj. : RSO . P.Hagle (273-6666)

" Environmental Protection Agency ... ...... PO +.......J. Nelson (564-5532)




~* (b3)50 USC 403g, Section 6

17.> (“reneraliSeryices Adrr,lin.istration‘..'.; W Simms (501- 3956)‘ o
18r . National Aerorrauties .and_S;l_)aceAdmi‘-nistratien» . .......... E. Frankle _(358-2450)
19. vOt"ﬁce of Persennel.jManagement“ e . U H. Welf(606-1.424)’
120, Domestic Policy CoUnCil.orrcmon R V8 Spell.ings.('4156-6262)
2L | Council of Economic Advrsers...-....:..- ....... S R Glenn Hubbard (395 5042)
22 ‘ Ofﬁce of Sc1ence and Technology Pohcy ..... ....... chhard Russell (456-71 16) : |
| 23. -. Natlonal Secunty Affalrs . ....... U ' C. RiCe'(456'-9491)' _ o
24 White House.Counsel’s‘Oﬁ'lc':e . . e A;.Gonzale:;,(456-2632) | o
25. Ofﬁceofthe V1cePres1dent.r.._..:;fr.':.'..;,.';'. L. Libbjl((456-9'0(.)0)
26.  White House Staff Secretary s Oﬁ'lce EEE e i H Miers (456-27025 o
27 | .Natronal Economic Councrl ....... : ............ - L. Lmdsay (456- |
2807) | L e R o ~
y28'. Commumcatlons and Speechwntmg.....;’..-....-.v......_‘ ........... ‘ K Hughes (456 7910)




EXECUTIVEVOFFICE OF’THE PRESIDENT
OFFICE OF MANAGEMENT AND BUDGET
'WASHINGTON, D.C. 20503

‘October 30, 2001

__MEMORANDUM FOR DESIG\IATED AGENCY HEADS
(SEE ATTACHED DISTRIBUTION LIST)

FROM: ~ JayP. Leﬂ<ow1tz yu\
o - General Counse
-~ SUBJECT: Proposed Executive Order Entrtled “Further Implementatlon of the »

Presrdentral Records Act

- Attachedisa proposed executive order erltitled “F urther»Implementat‘ion of the -
Presidential Records Act,” that was prepared by the White House Counsel’s Office.

‘ On behalf of the Director of the Office of Management arid Budget, I would appreciate
recelving any comments you may have concerning these proposals. If you have any comments or

objections, they should be received no later than 2:00 p.m., Thursday, November 1, 2001. Please -

’.be advised that agencies that- do not respond by the deadhne will be recorded as not objecting to
the proposaI ' ’ :

- Comments or inquiries may be erbmrtted by telephone to Mr Mac Reed (702 -395-3563 ) -

-~ of thls ofﬁce or fa‘< to 202- 395 7294.
Thank you

,Attachments . Distribution Llst
' Proposed Executive Order

. oce: Mich Daniels.  Dick Emery -~ Angela Styles

-Sean O’Keefe ~~ Mark Forman = - Chris Ullman:
* Austin Smythe John Graham -+ o

" Lloyd Blanchard - Marcus Peacock
Jim Capretta Eric Pelletier

o ~ Robin Cleveland ~ Amy Smith




DISTRIBUTION LIST-

Honorable Colin Powell
. Secretary
: Department of State

Honorable Paul H. O’ \Ierll
Secretary :
: Department of the Treasury B

 Honorable Donald Rumsfeld
" Secretary o AR
', D'epaitment of Defense - |

 Honorable Ann M. Venernan

‘Secretary o ‘ ‘
E Department of Acnculture _ o -

; Honorable Mel \/Iartmez

Secretary o
Depanment of Housing and Urban Development

Honorable John Ashcroft
Umted States Attorney General'

B Honorable Donald L. Evans :
Secretary : .
: Department of Commerce

Honorable Norman Y, Mmeta

Secretary
Department of Transportatron -

o Honorable (Gale Norton

" Secretary -
Department of the Interior -

| Honorable Elame L. Chao
- Secretary -
Department of Labor

HonorableRodenck R. Paige -
Secretary
. Department of Education




* Honorable Spencer Abraham o
" Secretary ' '
Department of Enercy

Honorable Tommy G. Thompson
Secretary ' -
~ Department of Health and Hurnan Servrces

Honorable Anthony J. Principi
Secretary ‘
Department of Veterans Affairs

Honorable Chrrstlne Todd Whrtrnan

: Admrnrstrator

Envrronmental Protection Agency

Honorable George Tenet
- Director :
Central Intelligence Agency-

Honorable Kay Coles Jarnes
Director
B Ofﬁce of Personnel Manaoement

- Honorable Danrel S. Golden
- Administrator

Natronal Aeronautics and Space Adrnrnrstratron

Honorable Stephen A Perry
Administrator
General Services Admrnrstratron .

Honorable John W Carhn :
Archivist of the United States

\Iatronal Archives and Records Adrnrnrstratron :

i - Honorable Joe Allbaugh

Director
Federal Emeroency Manaoement Agency

Honorable‘Condoleezza Rice ..
Assistant to'the President .
for National Security Affairs




" Honorable Cliff Gabriel
~ Acting Director
Office of Science and Technology Policy

Honorable Margaret Spellings
~Assistant to the President
for Domestic Policy

Honorable R. Glenn Hubbard
~++ Chairman . ‘
B Council ofEconomic AdVisers '

o Honorable Alberto R. Gonzales

o - Counsel to the President -

‘Honorable Lewis Libby ‘
- Chief of Staff to the Vice President and
As51stant to the Vice President for National Security Atfalrs

’ 'Honorable Harriet Miers .
“Staff Secretary to the President -

Honorable Clay Johnson ‘
Director of Presidential Personnel -

- Honorable Larry Lindsey
Director

" National Economic Coun01l

: :Honorable Karen Hughes

~ Counselor to the President
Honorable Karl Rove

* Senior Advisor to the President

| : Honorable Nick Calio

Assistant to the Presidentand .
Director of Legislative Affairs .~

" Honorable Albert Hawkins
- Assistant to the President and
. Cabinet Secretary -~
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EXEGUTIVE OFFICE OF THE PRESIDENT
~ OFFICE OF MANAGEMENT AND BUDGET
© 'WASHINGTON, D.C. 20503

_ THr-: DIRECTOR | .‘ November l, 2001

MEMORANDUM FOR THE PRESIDENT

. FROM: - Mitchell E. Danlels Ir. 74/!:‘& /0«
e Director ‘
' 'S_UBJECT: Proposed Executive Order Entltled “Further Implementatlon of the :

Presidential Records Act”

- SUMMARY: Th1s memorandum forwards for your consideration a proposed executive

- .order that was prepared by the White House Counsel’s Office. The proposed order would further
implement the Presidential Records Act of 1978 by estabhshmg procedures to provide clear

- guidance to former Presidents and the Archivist about their rights and responsibilities and to

" protect the constrtutronal rights of former and current Pres1dents w1th respect to prrvrleged '

~ records. : Lo :

BACKGROUND: The Presrdentlal Records Act of 1978 (“Act”) applles to certain official
documents created or received by the President and other White House Officials (“Pres1dent1al

 Records™). Under the Act, the United States owns Presidential Records. Before the Act took

" effect in 1981, the Presidents personally and. 1nd1v1dually owned their Presidential records and
" therefore had the authority to decide whether and when to make the records publically ava11able
" (An exception was made for President Nixon. In the wake of Watergate, Congress enacted

o certam laws directed specifically at his records )

Pres1dent1a1 Records are not subJect to the Freedom of Informatlon Act (“FOIA”) wh11e a.
President is in office. However, under the Act, the Archivist of the United States takes
possession of Presidential Records at the conclusion of a President’s term.- The Arch1v1st must

- then open certam records for pub11c release beglnmng 12 years after the end of the Pres1dency

Nonetheless even after the 12- year-perlod has elapsed the Act provides that the Arch1v1st .
‘may withhold certain records falling within certain FOIA exemptions. The Act also pro vides that
it does not limit any constitutionally-based privilege which may be available to an incumbent and -
- former President. Former and current Presidents have the authority to review records to decide
whether to invoke a constitutional privilege. The available constitutional privileges subsume state
- secrets, presidential communications, attomey—chent attomey work product, and deliberative -
process pnvrleges S e

Since the Act took effect in 198 1, this is the'ﬁrst timenthat the 12-year period from the end
of'a Presidency has lapsed. After a thorough legal and policy review, and with assistance from the
Department of Justice and the National Archives and Records Adm1n1stratlon White House ‘

_ Counsel’s Office has determined that a new executive order establishing procedures for review of -

Presidential Records after the 12-year period is necessary both (i) to provrde clear guidance to




former Presidents and the Archivist about their rights and responsibilities; and (ii) to protect the
- -constitutional rights of former and current Presidents with respect to privileged records. -The

" proposed order accomplishes these goals by: (a) setting out clear procedures by which current
and former Presidents can assert their rights over records; and (b)-establishing that a current
President generally will defer to and support the decision of a former President to disclose or’

* withhold the former Presrdent s pr1v11eged records. -

None of the affected agencres objects to the proposed executlve order. .
RECOMMENDATION I recommend that you sign the proposed executrve order

- Attachments .




EXECUTIVE OFFICE OF THE PRESIDENT
OFFICE OF MANAGEMENT AND BUDGET
' WASHINGTON, D.C. 20503

" THE DIRECTOR ', ) ) N November l, 2001

MEMORAN DUM FOR THE PRESIDENT

FROM: | Mltchell E. Daniels, Jr 71/trD. }-
Director .
- SUBJECT: Proposed Executlve Order Entltled “Further Implementation of the

Presidential Records Act”

, SUMMARY: This memorandum forwards for your consideration a proposed executive

- order that was prepared by the White House Counsel’s Office. The proposed order would further

“implement the Presidential Records Act of 1978 by establishing procedures to provide clear

- guidance to former Presidents and the Archivist about their rights and responsibilities and to
protect the constitutional rights of former and current Pre51dents with respect to privileged

records. :

BACKGROUND: The PreESider'rt‘ial'ReCOrds Act of 1978 (“Act”) applies to certain official

documents created or received by the President and other White House Officials (“Presidential
- Records”). Under the Act, the United States owns Presidential Records. Before the Act took

effect in 1981, the Presidents personally and individually owned their Presidential records and
~ therefore had the authority to decide whether and when to make the records publically available.
* . (An exception was made for President Nixon. In the wake of Watergate, Congress enacted

. certain laws directed specifically at his records.) - '

Presidential Records are not subject to the Freedom of Information Act (“FOIA™) while a
President is in office. - However, under the Act, the Archivist of the United States takes
‘possession of Presidential Records at the conclusion of a President’s term. The Archivist must
then open certain records for publlc release begmnmg 12 years after the end of the Pre51dency

Nonetheless, even , after the 12-year-per10d has elapsed the Act provides that the Archivist
may withhold certain records falling within certain FOIA exemptions. The Act also provides that

~ it does not limit any constitutionally-based privilege which may be available to an incumbent and

former President. Former and current Presidents have the authority to review records to decide
whether to invoke a constitutional privilege. The available constitutional privileges subsume state
__secrets, presidential communications, attomey-chent attorney work product, and deliberative

- process pnv1leges

» Since the Act took effect in 1981 this is the first t1me that the 12-year period from the end
of a Presidency has lapsed. After a thorough legal and policy review, and with assistance from the
Department of Justice and the National Archives and Records Administration, White House

Counsel’s Office has determined that a new executive order establishing procedures for review of -

Presidential Records after the 12-year period is necessary both (i) to provide clear guidance to




former Presidents and the Archivist about their rights and responsibilities; and (ii) to protect the

- constitutional rights of former and current Presidents with respect to privileged records. The
proposed order accomplishes these goals by: (a) setting out clear procedures by which current
and former Presidents can assert their rights over records; and (b) establishing that a current
President generally will defer to and support the decrslon of a former President to disclose or
withhold the former President’s pr1v1leged records

None of the affected agencres objects to the prOposed eXecutive order.
RECOMMENDATION 1 recommend that you sign the proposed executive order.

Attachments _




THE WHITE HOUSE

Office of the Press Secretary

For Immediate Release . . . November i, 2001

EXECUTIVE ORDER

FURTHER "IMPLEMENTATION OF THE PRESIDE NTIAL RECORDS . ACT

By the authority vested in me as President by the
Constitution and the laws. of the United States of America,
and in order to establish policies and procedures implementing
section 2204 of title 44 of the United States Code with respect
to constitutionally based privileges, including those that
apply to Presidential records reflecting military, diplomatic,
or national security secrets, Presidential communications,
legal advice,'legal work, or the deliberative processes of
the President and the President's advisors, and to do so-in a
manner consistent with the Supreme  Court 's decisions in Nixon v.
Administrator of General Services, 433 U.S. 425 . (1977) and
other cases, it is hereby ordered as follows:

Section 1. Definitions.

For -purposes of this order:

{a) "Archivist™ refers to the ArchlVlSt of the
Unlted States or his designee. -

(b) “Pre51dent1a1 records” refers to those documentary.
materials maintained by the National Archives and Records
Admlnlstratlon pursuant to the Pre51dent1al Records Act,

44 U.S.C. 2201-2207. . T

(c) "Former President" refers to the former President
during whose term or terms of offlce partlcular Presidential
records were created. .

'Sec. 2. Constltutional‘and Legal Backgreund .

(a) For a period not to exceed 12  years after the

"conclusion of a Presidency, the Archivist administers records in
accordance with the limitations on access imposed by section =~ 2204

of title 44. After expiration of that period, section 2204(c)
of title 44 directs that the Archivist adminis ter Presidential
records in accordance with section . 552 - of title 5, the Freedom
of Information Act, including by withholding, as appropriate,

‘records subject to exemptions (b) (1), (b){(2), (b){(3), (b) (4},

(b) (6), (b)(7), (b)(8), and (b)(9) of section 552.
Section 2204(c)(1) of title 44 provides that exemption (b).(5)
of section 552-1is not -available to the Archivist as a basis for

withholding records, but section 2204(c)(2) recognizes that

the former President or the incumbent Président may assert any -
constitutionally based privileges, including those ordinarily
encompassed within exemption (b) (5) of section 552. The .
President’s constitutionally based privileges subsume privileges
for records that reflect: military, diplomatic, or naticnal
security secrets {(the state secrets privilege); communications

'6f the President or his advisors (the presidential communications

privilege); legal advice or ledgal work (the attorney -client or
attorney work product privileges); and the deliberative processes
of the President or hlS advisors (the deliberative process )
privilege).

more

(OVER)
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(b} In Nixon v. Administrator of General Services ,
the Supreme Court set forth the constitutional basis for
the President’s privileges for confidential communications:
‘"Unless [the President] can give his advisers some assurance
of confidentiality, a President could not expect to receive
the full-and frank submissions of facts and opinions upon which
effectiveé discharge of his duties depends." . 433 U.S. at 448-49.
The Court cited the precedent of the Constitutional Convention,
the records of which were "sealed for more:-than 30 ‘years after
the Convention." Id. at 447 n.1ll. ‘Based on those precedents
and principles, the Court ruled that constitutionally based
pr1v11eges availablé to a President "survive[] the individual
President’s  tenure.". Id. at 449. The Court also held that a
former President, although no longer a Government official, may
assert constitutionally.based privileges with respect to his
Administration’s Presidential records,; and expressly rejected’

the argument that "only an incumbent President can assert the
privilege of the Presidency." Id at 44s8.

: (c) The Supreme Court has”held that a party seeking to
overcome the. constitutionally based privileges that apply to
Presidential records must establish at least a "demonstrated,
specific need" for particular records, a standard that turns
on the nature of the proceeding and the importance of the
information: to that proceeding.. See United States v. Nixon,
418 'U.S. 683, 713 (1974). Notwithstanding the constitutionally
based privileges that apply to Presidential records, many former
.Presidents have authorized access; afteér what they considered
an appropriate period of repose, to those records or categories
of records (including otherwise -privileged records) to which the
former Presidents or their représentatives in their discretion
decided to authorize access. See Nixon V. Admlnlstrator of
General Services, 433 U.S. at 450- 51.

Sec.‘gr_ Procedure. for Administering Privileged Presidentialr

Records .

‘Consistent with the réguirements of the Cornstitution and
the Presidential Records Act, the Archivist shall administer
Presidential records under section 2204(c) of title .44 in the
following manner:

(a) At an appropriate time ‘after the Archivist
receives a request for access to Presidential records under
section:2204(c) (1), the Archivist shall provide notice to the
former President and the incumbent President and, as soon as
practicable,’shall provide -the former President and the incumbent
President copies of any records that the former Pres1dent and
the incumbent. Pres1dent request to review.

(b) After rece1v1ng the records he requests, the-
former President shall review those records as expeditiously as
possible, and for no longer than 390 . days for requests that are
not unduly burdensome. The Archivist shall not permit access
to the records by a requester during this period of review or
when requested by the former President to extend the time for
review.

" (¢) After review of the records in question, or of any
other potentially privileged records reviewed by the former
President, the former President shall indicate to the Archivist
whether the former President requests withholding of or

. authorizes access to any privileged records.

more
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(d) -Concurrent with or after the former President 's review:
of the records, the incumbent President or his designee may also-
review the records in question, or may utilize whatever other
procedures the incumbent President -deems appropriate to decide

whether to concur in the former President ’'s decision to request -
withholding of or authorize access to the records.

(1) When the former,President”hés:requested withholding
of the records: i

(1) If under the standard set forth in section 4

: below, the incumbent President concurs in the .
former President’s decision to request withholding
of records as privileged, the incumbent President
'shall so inform the former President and the
Archivist. The Archivist shal 1 not permit access
to those records by a requester unless and until

! ‘the incumbent President advises the Archivist that

the former President and the incumbent President
agree to authorize access to the records or until
so ordered by a final and nonappealab le court
order. ) i .

(ii) If under the standard set forth in section 4
below, ‘the incumbent President does not concur
in the former President’s decision to request
withholding of the records as privileged, the
incumbent President shall so inform the former
President and the Archivist. Because the former
President independently retains the right to
assert constitutionally based privileges, the
Archivist shall not.permit access to the records
by a requester .unless and until the incumbent
President advises the Ar chivist that the former
President and the incumbent President agree to
authorize access to the records or until .so
ordered by a final: and nonappealable court order.

(2) . When the former President has authorized access to the
records:

(i) - If under the standard set forth in section 4.
below, the incumbent President ¢oncurs in the
formér President’'s decision to authorize access
to the records, the Archivist shall permit access
to the records by the requester. ) :

(ii) If under the standard set forth in section 4
below, 'the incumbent President does not concur
in the former President’s decision to authorize
adccéss to the records, the incunmbent President
may independently order the Archivist to withhold
privileged records. In that instance, the
Archivist shall not permit access to the records

" by a requester unless and until the’'incumbent
President advises the Archivist that the former
President and the incumbent President agree
to ‘authorize access to the records or until so
ordered by a final and nonappealable court order.

Sec. 4. Concurrence by Incumbent President.

‘Absent compelling circumstances, the incumbent President
will concur 'in the privilege decision of the former President
in response to-a request for access under section = 2204(c)(1).

~ When the 'incumbent P resident concurs in the .decision of the
more
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former President to request withholding of records within the
scope of a constitutiocnally based privilege, the incumbent -
President will support that privilege ‘claim in any. .forum in
which the privilege claim is challenged.

Sec. 5. Incumbent President's Right to Obtain Access.

This order does not expand or limit the incumbent
President’s right. to obtain access to the records of a former
President pursuant to sectlon 2205(2)(B)

Sec. §. Right of Congress and Courts to Obtaln Access

This order does not expand or llmlt the rights of -a court,
‘House of Congress, or authorized committee or subcommittee of
Congress. to obtain access to the records of a former President
pursuant to section 2205(2) (A)-or section 2205(2)(C). With
respect to such requests, the former President shall review
the records in question and, within 21 days of receiving notice
from the Archivist, indicate to the Archivist his decision with -
respect. to any privilege. The incumbent President shall indicate
his decision with respect to any privilege within 21 days after
the former President has indicated his decision. Those periods
may be éxtended by the former President or the -incumbent
President for requests that: are burdensome. . The Archivist shall
not permit access to the records unless and until the incumbent
President advises ‘the Archivist that the former President and the
incumbent President agree to authorize access to the records. or
- until" so ordered by a f1nal and nonappealable court. order.

Sec. 7. No Effect on nght to Wlthhold Records

This order does not Iimit the former President 's or the
incumbent President’s right to- withhold records on any ground
supplied by the Constitution, statute, or regulation.

) Sec. 8. Withholding .of Privileged Records During 12 -Year
Period. )

In the period not to exceed 12  years after the conclusion
of a Presidency during which section 2204(a) and section 2204 (b)
of title 44 -apply, a former President or the incumbent President
may request withholding of any privileged records not already
protected from -disclosure under section: 2204. ' If the former
President or the incumbent.President so requests, the Archivist
shall not permit access to any such privileged records unless
and until the incumbent President advises the Archivist that the
former President and the incumbent President agree to authorize
access to.the records or untll so ordered by a final and
nonappealable court order. . ’

Sec. 9.  Establishment -of Procedures .

This order is not intended to- indicate whether and wunder
what circumstances a former President should assert or -waive any
privilege. The order is intended to establish procedures for
"former and incumbent Presidents to make privilege ‘determinations.

Sec. 10. Designation of Representative .

The former President may desig nate a representative
(or series or group of alternative representatives, as
"the former President in his discretion may determine) to
act on his behalf for purposes of the Presidential Records
Act and this order. TUpon the death or-disability of a former
President, the former President 's designated representative
shall act on his behalf for purposes of the Act and this order,
including with respect to the asseértion of constitutionally based

more-
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privileges. ' In the absence of any designated repres entative
after the former President 's death or disability, the family of
the former-President. may designate a .representative (or series -
or group of alternative representa tives, as they in their
discretion may determine) to act on the. former President’s behalf
for purposes of the Act and this. order, .including with respect

to the assertlon of constitutionally based privileges.

Sec. il} Vice Presidential Records

(a) Pursuant to section 2207 of title 44 of the
United States- Code, the Presidential Records Act applies
to. the executive records of the Vice President. Subject to

_ subsections (b)*and (c), this order shall also apply with respect

to any such records that are subject to any constitutionally
based privilege that the former 'Vice President may be entitled

‘to invoke, but .in the administration of this order with respect

to such records, references in this order to a former President
shall be deemed also to be references to the relevant former

Vice Pre51dent

(b) Subsection (a) shall not be deemed .to authorize
a Vice President or former Vice President to invoke any
constitutional privilege of a President or former President
except as authorized by that President or former President.

(c) Nothing in this sect ion shall be ‘construed to grant,
limit, or otherwise affect any privilege of ‘a President,
Vice President, former President, or former Vice President.

Sec. 12. Judicial Review .

This order 'is intended to improve the internal management
of the executlve br anch and is not intended to create any right
or benefit, substantive or procedural, enforceable at law by
a. party, other than a former President or his designated
representative, against the United States, its agencies, its
officers, or any -person. . )

Sec: li- Revocation.

Executive Order 12667 of January 18, 1989,'is'revoked,

GEORGE W. BUSH'®
THE ‘WHITE HOUSE,

November 1, 2001. a

b oH




' EXECUTIVE ORDER'

FURTHER IMPLEMENTATION OF THE PRESIDENTIAL RECORDS ACT

By the authority vested in me as Presidentlby the
Constitution énd the laws of the ﬁnited States of America,
and in order té establish policies and procedurés implementing
section 2204 of title 44 of the United States Code with respect
to constitutionally based privilegesj including those that
apply to Presidential records reflecting military, diplomatic,
or national security secrets, Presidentialvcomﬁunications,
legal advice, legal work, or the deliberative processes of
the President and the President's advisors, and to do so in a
manner consistent with the.Supreme'Court‘s decisions in Nixon v.
Administrator of General Services,'433 U.S. 425 (1977), and
other éases,_it is hereby ordered as follows:

Section 1. Definitions.

For purposes 6f this order:

(a) "Archivist" refers to the Archivist of the
United States. or his'designeé.

(b) ~ "Presidential records" réfers’to those documentary
materials maintained by the National Archives and Récordé
Adminisﬁrétion pursuaht to the Presidential Records Act,

44 U.S.C. 2201-2207.
(c) WFormer“President" refers‘to the former President

during whose term or terms of office particular Presidential

records were created.

Sec. 2. Constitutional and Legal Background.

(a) For a period not to exceed 12 years after the
conclusion of a Presidency,vthe Archivist admiﬁisﬁers records in
accordance with the “limitations on access imposed by"section-2204
of title 44. »After expiration of that period, section 2204 (c)
of title 44 directs'that the Archivist administer Presidential
records in accordance with section 552 of title 5,Athe Freedom
of Information Act, including by»withholding) as appropriate,

records subject to exemptions (b) (1), (b)(2), (b)(3), (b) (4),
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(b) (6), (b)(7), (b)(8), and (b)(9) of section 552.
Section 2204 (c) (1) of title 44 prévides that exemptioﬁ (b) (5)
of section 552 is not available to the Archivist as a basié for
withholding records, but section 2204 (c) (2) recognizes(that
the former President or the incumbent President may assert any
constitutionally based“privileges, including those ordinarily
encompassed within exemptionl(b)(S) of section 552. The
President's constitUtionally based privileges subsume privileges
for records that reflect: (militéry, diplomatic, or national
security secrets (the state secrets privilege); communicaﬁions
of the ?resident or his advisors (thé presidentiai communidatiéns
privilege); legal advice or legal work (the attorney-client or
attorney work product privileges); and the deliberative processes
of the'President or his advisors (the déliberati&e process
privilege) . |

(b) In Nixon v. Administrator of General Servicés,
the-Supreme Court sé£ forth'tHe constitutional basis for
thé Preéident's privileges for éénfidential communications:’
"Unless tthe President] can give his advisers some assurance
fof confidentiality, a President could‘not expect to receive
the full and frank.submissions of facts and opinions upon which
effective discharge of his!duties depends." 433 U.S. at 448—49.‘
-The Court cited the precedent of the COpstitutional Convention,
‘the records of which Were "sealed for more than 30 years after
the Convention." Id. at 447 n.1ll. Based on those precedents
and principles, the Coﬁrt ruled that constitutionally based
privileges available to a President "survive[] the individual
President's tenure." Id.vat 449. The Court also held that a
former President, although no longér a Government official, may
assert constitutionally based privileges with respect to his
Administration's Presidehtial recbrds, and expressly‘rejééted
the argument that "only an incumbent President can asseft the
privilege of the Presidency." 1Id. at 448.

(c) The Supreme Court has held that a party seeking to

overcome the constitutionally based privileges that apply to
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Presidential records must establishVat'least a "demonStrated,
specific need" for particular records, a standard that turns
on the nature of the proceeding and the importance of the
information to that proceeding. See United States v. Nixon,
418 U.S. 683, 713 (1974) . Notwithstsnding the constitutiohally
based privileges that apply to Presidential records, many former
Presidents have authorized access; after what they considered
an appropriate period of repose” to those records or categories
of‘records (including otherwise privileged‘reCOrds) to which the
former Presidents or their representatives in their discretion
decided to authorize access. See Nixon v. Administrator of
General Services; 433 U.s. at 450-51. |

Sec. 3. Procedure for Administering Privileged Presidential
Records. |

Consistent with the requirements of the Constitution and
the Presidential Records Act, thevArchivist shall administer
Presidential records under section 2204(c) of title 44 in the
folloWihg manner:

(s) At‘an‘appropriate time after.the Archivist
receives a request for access. to Presidential records under
section.2204(c)(1), the Archivist shall provide notice to the
former President and the incumbent President and, as soon as
practicable, shall provide the former President and the incumbent
President copies of'any records,that the former President aﬁd
thevincumbent President request to review. ' |

(b) After receiving the records he‘requests, the
former President shall review those records as expeditiously as
possible, and for no longer'thsn 90,days for requests that are
not unduly burdensome.; The Archivist shall not permit access-
to the records by a'requester during this period’of review or‘
When requested by the former President to extend the time for

review.

(c) After review of the records in question, or of any

L

other potentially privileged records reviewed by the former’

President, the former President shall indicate to the Archivist
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whether the former President requests withholding of or

authorizes access to any privileged records.

(d) Concurrent with or after the former President's review

of the records, the incumbent President or his designee may also

review the records in question, or may utilize whatever other

procedures the incumbent President deems appropriate to decide

‘whether to concur in the former President's decision to reguest

withholding of or authorize access to the records.

(1) When the former President has requested withholding

of the records:

(1)

(11)

If under the standard set forth in section 4
below, the incumbent President concurs in the

former President's decision to request withholding

~of records as privileged, the incumbent President

shall so inform the former Presgident and the
Archivist. The Archivist shall not permit access
to those records by a requester unless and until

the incumbent President advises the Archivist that

the former President ahd the incumbent President

agree to authofize access to the records or until
so ordered by a final and nonappealable coﬁrt
order.

If under the standard set forth in section 4
below, the incumbent President does not concur
in the former President's decision to request
withholding of’the records as privileged, the
incumbent President shall so inform the former
President and the Archivist. Because the former
President independently rétains the right to
asSert constitutiohally based_privileées, the
Archiv;st shall not permit access to the records
by a requester unless and until the incumbent
President advises the Archivist that the fbrmer

President and the incumbent President agree to
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authorize access to the records or until so
ordéred by a final and nonappealable court order.

(2) When.the former President has auﬁhorized access‘to the

records: .

(1) If under the standard set forth in section 4
below, the incumbent President concurs in the
former President's decision to authorize access
to the rechdsr the Archivist shall permit écceés
to the records by the requester.

(ii) If under the standard set forth in section 4
below, the incumbent President does not concur
in the former Président‘s decision to authorize
éccess to the recordé, the incumbent -President »
may indépendently order the Archivist to withhold .
privileged records.v In thét.instance, thé'
Archiviét shall not permit access to the récords
By a requester unless and ﬁnﬁii the incumbent
Pfésident_advises the Archivist that the former
President and the incumbent President agree

E to authorize.aécess to the records or until so
ordered by a final and nonappealable court order.

Sec. 4. Concurrence by Incumbent President.

Absent compelling circumstances, therincumbent President
will concur in the privilege decision of the former President
in response to a request for access under section 2204(c) (1).
When the incumbent President concurs in the decision of the
former Presideht to request withholding of records within the
scope of a constitutionally based-priQilege, the incumbent
President will support that privilege claim in any forum in\
which the privilege claim is challenged.

Sec. 5. . Incumbent President's Right to Obtain Access.

This order does not expand or limit the incumbent
President's right to obtain access to the records of a former

President pursuant to section 2205(2) (B) .
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Sec. 6. Right of Cohgress and Courts'to Obtain Access:'
This order does not expand or limit the rights.of a court,
Hoﬁse of Congress, or.authofized.committee or subcommittee of
Congress tb obtain access to the records of a‘former President
pursﬁant to section 2205(2) (A) or section 2205(2) (C). With
respect to such requests, the former President shall review
thg records in question and, within 21 days of receiving notice
from the Archivist, indicate to the Archivist his decision with
respect tolany privilége{. The-ihcumbent President shall indicate
his decision with respect to any privilege within 21 days after
the former President has indicated his deciéion. Those periods
- may be exﬁended by the former President or the incumbent
President for requests that are burdensoﬁe. The Archivist shall
not permit access to the records unless ahd>until the incumbent
President advises the Archivist that the former Presideﬁﬁ and the

incumbent President agree to authorize access to-the records or

until so ordered by a final and nonappealable'court order.

(s}
(D
e}

7.. No Effect on Right to Withhold Records.
This order does not limit the former President's or the
incumbent President's right to withhold records on any ground

supplied by the Constitution, statute, or regulation.

Sec. 8. Withholding of Privileged Records During 12-Year

Period.

In the period not to exceed 12 years after the conclusion
S

of ‘a Presidency during which section 2204 (a) and section 2204 (b)
of title 44 apply, a former President or the incumbent President
may request withholding of any privileged records not already
protected from disclosure under section 2204. If the former
President or the incumbent President so requests, the Archi&ist
shall not permit access to any such privileged fecords‘unless
‘and until the incumbent President advises the Archivist ﬁhat the
- former President and the incumbent President agrée to authorize
access to the reéords or until so ordered by a final and

nonappealable court order. ' >
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vp}
(D
)

.‘2. Establishmént of Procedures.

This order is not intended to'indicate whether and-under
whaﬁ circumstances a former President should assert or waive any
- privilege. . The order is intended to establish procedures for

former and incumbent Presidents to make privilege determinations.

Sec. 10. Designation of Representative.

The former Presidént‘mayrdesignate a representative
(or sefiés or gfoup of alternative representatives,'as
the former President in his‘discretion may determine) to
act on his behalf for purposes of the Presidential Records
Aét and this order. Upon the death or aisability of a former
President, the former-President's designated representative
shall act on his behalf for purposes of the Act and thig order,
including with respect to the assertion of constitutionally based
privileges. In the absence of any designated representativé
after fhe former Président's déath or‘disability, the family of
the former President'may designate a representative (or series
orvgropp of alternative represehtati#es, as they in their discre—:
tion may determine) to act on.the_formerrPresident's behalf for
purpéses of the Act and this order, including with respect to the
assertion of constitutionally based privileges.

Sec. 1l1l. Vice Presidential'Records.

(a) Pursuant to section 2207 of‘fitle 44 of the
United States Code, the Presidential Recordé Act applies
to the executive records of the Vice President. Subject to
subsections (b) and (c), this order éhéll also apply with respect.
to any such records that are subject to any cbnstitutionally
basgd privilege that the former Vice President may‘be entitled
to invoke, but in the administration of this order with ;espect

to such records, references in this order to a former President

shall be deemed also to be references to the relevant formér

Vice President.

(b) Subsection (a) shall not bevdéémed to .authorize
a Vice President or former Vice President to invoke any J
constitutional privilege of a President1or former President

excep; as authorized by that President or former Pfesident.
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(c) Nothing in this section shall be construed to grant;
limit, or othefwise affect any privilege of a President,
Vice President, forméf President,'or former Vice President.v

Sec. 12. Judicial Review. L

This ordér is intended to improve the internal management
of the executive branch and is not intended’to create any right
or benefit, substantive or procedurél, enfofceable at law by
a party, other than a former President or-hisvdesignated
representativé, against the United States, its agencies, its
officers, or any person.

§§g; 13. Revocation.

Executive Order 12667 of January 18, 1989, is revoked.

THE WHITE HOUSE,




EXECUTIVE ORDER

FURTHER IMPLEMENTATION OF THE PRESIDENTIAL RECORDS ACT

By the auﬁhority vested in me as President by the
Constitution and fhe laws of the United Statés of Ameriéa,‘
and in order to estabiish‘policies and procedures implementing
section 2204 of title 44 of ﬁhe United States Code withvreépect
to constitutionaliy based privileges, inéluding those. that
apply to Presidential records reflecting military, diplomatic,
or national security sécrets, Presidential'communications,'
legal advice, légal work, or the deliberative processes of
the President and the President’s advisors, and to do so in a
manﬁer consistent with the Supreme Court’s decisions in Nixon v.
Administrator of General Services, 433 U.S. 425 (1977), and
other cases, it 1s hereby ordered as follows: |

Section 1. Definitions.

For purposes of this ofder:‘

(a) “Archivist”.refers to the Archivist of the
United States or his designee.

(b)‘ "Presidenpial records" refers to those documentary
materials>maintained by the National Archives and Records
Administration pursuant to the Presidential Records Act,

44 U.5.C. 2201-2207. |

(c) "Former . President" refers to the former President
during whose term or terms of office particular Presidential
records were created. |

Sec. 2. Constitutional and Legal Background.

-(a) For a period not to exceed 12 years after the
conclusion of a Presidency, the Archivist administers records in
accordance with the limitatioﬂsron access imposed by section 2204
of title 44. After expiration of that period, section 2204 (c)
of title 44 directs that the»Archivisﬁ administer Presidential
fecords'in accordance with section 552 of title 5, the Freedom
of Information Act, including by withholding, as'appropriate,

recordé subject to exemptions (b) (1), (b)(2), (b)(3), (b)(4),
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(6) (6), () (7), (b)(8), and (b) (3) of section 552.
Section 2204 (c) (1) of title 44 pro?ides that exemption (b)(S)
of section 552 is not available to the Archivist as a basis for
~withholding records, but section 2204 (c) (2) recognizes that
the former President or the incumbent President may assert any
constitutionally based privileges, including those ordinarily
encompaesed within exemption (b) (5) of section 552. The
Presideqt’siconStitutionelly based privileges subsume privileges
for records that reflect: military, diplomatic, or national
security secrets (the state secfets privilege); communications
of the President or his advisors (the presidentialvcommunicatibns
privilege); legal advice or legal work -(the attorne?—client»or
attorney work product,privileges);vand the deliberative processes
of the President or his advisors (the deliberative process
privilege). |

(b). In Nixon v. Administrator of.General Services,
the Supreme Court set forth the constitutional basis for
the President’s privileges for confidential,communications:
"Unless [the President] can‘give his advisers some assurance
of confidentialify, a President could not expect to receive
the full and frank submissions of facts and opinions upon which
effective discharge'of his duties depends." 433 U.S. at 448—49.
The Court-cited‘the precedent of the Constitutional Convention,
the recorde of which were "sealed for more than 30 vears after
the Convention." Id. at 447 n.11. Based on those precedents
and principles, the Ceurt ruled that constitutionally based
privileges available to a .President "survive/[] the individual
President’s tenure." Id. aﬁ 449. The Court also held that a
former President, although no longer a Government official, may
assert constitutionally based privileges With respect to his
Administration’s Presidential records, end expressly rejecﬁed
the argument that "only an incumbent President can aseert the
privilege of the Presidency."  Id. at.448.

(c) The Supreme Court has held that a party seeking ﬁo'

s

overcome the constitutionally.based privileges that apply to
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Presidential records must establish at least a "demonstrated,
specific need" fof particular recorde, a etandard that turns
on the nature ofdthe proceeding and the iﬁportance of the
information to that proceeding. See United States v. Nixoh,
418 U.S. 683, 713 (1974). Notwithstandihg the constitutioﬁally
based privileges that apply to Presidential records,lmany former
,Presidents have authorized access, after what they considered
an appropriate period of repose, to those records or categories
of records (including otherwise privileged records) to which the
former Presidents or their representatives in their discretdon
decided to authorize access. See Nixon v. Administrator of

General Services, 433 U.S. at 450-51.

Sec. 3. Procedure for Administering Privileged Presidential

~

Records. :‘

Consistent with the requirements of the Constitution and
the Presidential Records Act, the Archivist shall administer
Presidential records under section 2204 (c) of title 44 in ﬁhe
following manner: |

(a) At an appropriate time after the Archivist
receives a request for access to Presidential records under
section 2204 (c) (1), the Archivist shall provide notice to the
former President and the incumbent President and; as soon as
pfacticable, shall provide the former President and the ineumbent’
President copies of any records that the former President and
the incumbent President request to review.

(b) After receivihg the rechds he requests, the
former President shall review those records as expeditiously as
possible, and for no longer than 90 days for requests that are
not unduly burdensomei The Archivist ehall not permit access
to the recerds by a requester during this period of review or
when requested by the former President.to extend the time for
review.

(c) After review of the records in question, or of any
other potentially privileged records reviewed by the former

President, the former President shall'indicate to the‘Archivist
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whether the former President requests withholding of or

authorizes access to any privileged records.

(d) Concurrent with or after the former President’s review

of the records, the incumbent President or his designee may also

review the records in question, or may utilize whatever other

procedures the incumbent President deems appropriate to decide

whether to concur in the former President’s decision to request

withholding of or authorize access to the records.

(1) . When the former President has requested withholding

of the records:

(1)

if underithe standard set forth in section 4
below, the incumbent President concurs in the
former Presideﬁt’s decision to request Withholding
of records as privileged, the incumbent President"
shall so inform the former'President and the
Archivist! The Archivist shall not permit access
to those,records’by a requester unless and until
the incumbent President advises the Archivist that.
the‘former President and the incumbent President
agree to authorize access to the records or until
so ordered by a fiﬁai and noﬁappealable court
order.

If under the standard set forth in section 4
below, the incumbent President does not concur

in the fofmer President(s decision to request
withholding of the records as privileged, the
incumbent”President shall so inform the former
President and the Archiviet. Because the former
President independently retaiﬁs the right to
assert‘constitutionelly based privileges, the
Archivist shall not permit access to the recofdsv
by a requester unless and until the incumbent
President advises the Archivist that the former

President and the incumbent President  agree tO‘
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e

authorize access to the records or until so

ordered by a final and nonappealable court order.

(2) When the former President has authorized access to the

Sec.

records:

(1)

4.

If under the standafd set forth in section 4
below, the incumbent President concurs in the
former President’s-debision to.authorize access
to theirecords, the Archivist shall permit access
to the records by the requester. |

If under the standard set forth in section 4
below, the incumbent President does not concur

in the former President’s decision to authorize
access td fhe records, the incumbent President
4may independently order the Archivist to withhold
privilegéd fecords. In that instance, the -
Archivist shall not permit access to the records
by a requester ﬁnléss~and until thé incumbent
President advises the Archivist that the former
Presideﬁt and‘the incumbent ?residént'agree‘

to authorize access to the records or until so

Aordered-by a final and nonappealable.court order.

Concurrence by Incumbent President.

Absent compelling circumstances, the incumbent President

will concur in the privilege decision of the former President

in response to a request for access under section 2204 (c) (1) .

When the incumbent President concurs in the decision of the

former President to request withholding of records within the

scope of a constitutionally based privilege, the incumbent

President will support that privilege claim in any forum in

which the privilege claim is challenged.

Sec.

5.

Incumbent President's Right to Obtain Access.

This order does not expand or limit the incumbent

President’s right to obtain access to the records of a former

President pursuant to section 2205(2) (B).
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Sec. 6. Right of CoﬁQress and Coufﬁs to Obtain Access.

This order does not éxpand or limit the rights of a court,
vHouse of Congress, or authorized committee or subcommittee:of
Congress to obtain access to the records of a former President
pursuant to section 2205(2) (A) or sectidn‘2205(2)(c). With
respect to such requests, the‘former Presideﬁt shall review
the records in question and, within 21 days of receiving.nqtice
from the Archivist, indicate to the Archivist his decision with
respect to any privilege. The incumbent President shall indicate
his decision with .respect to any privilege within 21 days after
the former President has indicated his decision. Those pefiods
may be extended by the former President or the incumbenﬁ
President for reguests that are burdensome. The Archivist shall
not permit accessvto the records unless and until the incumbeﬁt
\President advises the Archivist that the former President and the
incumbent President agree to authorizé access to the records or‘

until so ordered by a final and nonappealable court order.

Sec. 7. No Effect on Right to Withhold Records.

This order does not limit the former President’s or the
incumbent President’s right to withhold records on any ground

“supplied by the Constitution, statute, or regulation.

Sec. 8. Withholding of Privileged Records During 1l2-Year
Period. |

In the period not to exceed 12 years.after the conclusion
of a Presidency during which section 2204 (a) and séction 2204 (b)
of titlev44 apply, a fdrmer-President or the incumbent President
may request withholding of any pfivileged records not already
protectea from disc¢losure under section 2204. If the former
President or the incumbent President so requests, the Archivist
shall not permit access to aﬁy such privileged records unless
and until the incumbent President advises the Archivist that the
former President and the incumbent President agree to authorize
accesé to the records or until so ordered by a finél and

=

nonappeaiable court order.
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§eg. 9. Establishreet of:Proeeduree.

" This order is not intended to indicate whether and_under
what circumstances a former President should assert or wai&e any
privilege. The order‘is intended to establish procedures for
former and incumbent Presidents to make privilege determinations.

Sec. 10. Degignation of Representative.

The former President mayedesignate a representative
(or series or group of alternatiye representatives,vas
the former President in hrs discretion may determine) to
act on his behalf for purposes of the Presidentiai Records
Act and this order. Upen the death or disability of a former
President, the former President’s designated representative
shall act on his behalf for purposes of the Act and this order,
including with respect to the assertion ofrconstitutionally based
vprivileges. In‘the absence of‘any designatea‘repreeentative
after the'fermer President’s death or disability, the family of
‘the former President may designate a representative (or series
or group of alternative representatives, as they in‘their discre-
tion may determine) to act on the former President’s behalf:for‘
purposes‘of the Act aﬁd this order, includingiwith respect to the

assertion of constitutionally based privileges.

Sec. 11. Vice PresidentialvRecords}

(a) Pureuant to section 2207 of title 44 of the
United States Code, the Presidential Records Act applies
to the executive records of the Vice President. Subject to
subsections (b) and (c), this order shall also apply with respect
to any such records that are subject to any constitutionally
based privilege that the former Vice.President may be entitled
to invoke, but in the administration of this order with respect
to such records, references in this order to a former President
shall be -deemed also to be references to the relevant former
Vice President.

(b) Subsection (a) shallinot be deemed to authorize
a Vice‘President or former Vice President to invoke any
conetitutional privilege of a President or former President

except as authorized by that President or former President.
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(c) Nothing in this section shallmbe construed to grant,

limit, or otherwise affect any priVilege of a President, |

»Vice President, former President, or former Vice President:

Sec. 12. Judicial Review.

This order is intended to improve the internal manaéement
of the executive branch and is not intended to. create any right
_or benefit, substantive or procedural, enfofceable at law by
a party, otHer than a former’Preeident or his designated
representative, against the United States, its agencies, its
officers, or any person.

Sec. 13. Revocation.

Executive Order 12667 of January 18,>1989, is revoked.

THE WHITE HOUSE,

November 1, 2001.
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