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. In_]ured motorlst brought defectlve de51gn actlon

‘against automobile manufacturer under District ‘of. - '

Columbia tort law, contending that manufacturer was

negllgent in failing to equip automobile with drrversi
. side airbag. The Umted States District Court for the - -
District of Columbia, William B. Bryant, J., entered

. ‘summary- judgment .in favor of ‘manufacturer.

" Motorist appealed. The District of Columbia Court of
_ Appeals, Rogers, Circuit Judge, 166 F.3d 1236

- affirmed. Certiorari was granted. The Supreme Court,

Justice Breyer, held that: (1) action was not. pre-
. empted by express preemption provision of National
“Traffic and Motor Vehicle Safety Act; but (2) Act's

-savings clause did not foreclose or limit operation of ' -
~ ordinary preemption principles; and (3) action was .=
. preempted since it actually °conflicted - with
Department of Transportatlon standard requlrmg .
manufacturers to place driver's 31de -airbags: in some .
but not all 1987 automobiles, abrogating Drattel v. - -
~ Toyota Motor Corp.; Minton v. Honda of America - .
© Mfg., Inc.; Munroe v. Galati; Wilson v. Pleasant;:
R Tebbetts v. Ford Motor Co B

B Afﬁrmed

h vJustice Stevens dissented and filed opinion in which - - -

Justices Souter, Thomas, and Ginsburg joined.’

West: Headnotes

L 1_1 Products Liabiiity @w’ss 1
313Ak35 1 Most C1ted Cases "

- 360k18.65 Most C1ted Cases

§oi States @“’18 65

"360k18. 65 Most Clted Cases

’ Express preemption prov131on of Nat10na1 Trafﬁc and .
" Motor Vehicle Safety ‘Act did not preempt common

law tort action alleging that automobile manufacturer

".was negligent in failing to equip automobile with
... driver's 'side. airbag; finding that action' was not
_.-preempted gave actual meaning to Act's saving clause

. while leaving. adequate room for state tort law to. -
.operate, for example, where federal law created only.

- 'mininum safety standard. National Traffic and
- "Motor. Vehicle Safety ‘Act of 1966, § § - 103(d),

108(k) 15U, SCA. S § 1392(d) 1397(k)

S 1_1 Consumer Protectlon <bll
e 92Hk11 Most Cited Cases - '

2] States €=18. 65

360K18.65 Most Cited Cases

_ 'Savmgs clause of National Traffic and Motor Vehlcle R
*Safety Act did not foreclose or limit operation of =

ordinary “preemption principles insofar as- those

principles - instructed courts to- read = statutes as .

preempting state laws that actually conflicted" with
Act or federal standards promulgated thereunder.

National Traffic and Motor Vehicle Safety Act of -

1966 § 108(k) 15USCA § 1397(k)

Bl Products Liability @%5.1

~ 313Ak35.1 Most Cited Cases

[3] States ©18.65

B 'Express preemptlon prov151on of Nat10nal Trafﬁc and
- Motor Vehicle Safety ~Act did not_ foreclose: .

possibility of implied conflict preemption of state law
causes of action. -National Traffic and Motor Vehicle

Safety Act of 1966 § 103(d), 15 US.C.A. . §
‘392(d) ‘ T :

4] States @18 5

360k18 5 Most Cited Cases

. The Supreme Court declmes to give broad effect to -

saving clauses where doing so would upset. the

careful regulatory scheme established by federal law.
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5] Products Liability @35.1 |
313AKk35. 1 Most C1ted Cases

) 1_1 States @18 65
‘- 360k18 65 Most C1ted Cases

\ﬂ

Ne1ther the express preemption clause of the Natlonal : o

Traffic. and Motor Vehicle Safety Act; nor the Act's

_sav1ngs clause, nor both together, created any

"special burden" with respect to preemption of state

common law ‘tort claims beyond that inherent ‘in

~ordinary preemption pnnmples National Traffic and

- 108(k), 1S US.CA. § § 1392(d), 1397(_'k). -

" 16] Products Liability €35.1
313Ak35.1 Most Cited Cases

* [6] States €=18.65 i
- -360k18.65 Most Cited Cases -

. Common law tort action . alleging - that' automobile
.. manufacturer was negligent in failing to equip .
" % automobile with driver's side airbag was preempted
in: that it actually conflicted . with Department of

" Transportation standard, promulgated under National

- Traffic and Motor Vehicle Safety: Act,. requmng PR
- manufacturers to place driver's side airbags in some’
-but not all 1987 .automobiles; rule of state law.
.~ imposing duty to install airbag would have. presented R
- obstacle to variety and mix of safety’ devices .and

-, -gradual passive restraint phase-in sought by standard;

...~ abrogating Drattel v. Toyota Motor Corp., 92N.Y2d -«
w035, 677 N.Y.S.2d 17, 699 N.E.2d 376; Minton v.

. Honda of America Mfg., Inc., 80 Ohio St.3d 62, 684 .-
“N.E.2d 648; Munroe.v. Galati; 189 Ariz. 113, 938 -
-P.2d 1114; Wilson v. Pleasant, 660 N.E.2d-327;

. Tebbetts v. Ford Motor Co., 140 N.H. 203, 665 A.2d -,

* ' .345. National Traffic and Motor.Vehicle Safety Act
~ 0f 1966, § 1 et seq., 15 USCA § 1381 etseq

o _[_]_States @18 s
3601(18_5 Most Cited Cases

j Conflict pre- emption turns on the identification’ of -
* actual conflict, and not on an express statement of

. pre-emptlve intent.

181 States é:ﬁ18 5

L .:3601(18 5 Most Clted Cases‘ o

. Whlle pre-emptlon fundamentally is.a questlon of

congresslonal 1ntent the Supreme Court tradltlonally

distinguishes “between -express - and implied pre-
emptive intent, and treats conﬂlct pre em]ptlon as an
mstance ‘of the latter '

191 s;mﬁ@is.s
360k18 5 Most Cited Cases

A court should not find pre- emptlon too readlly in the '

,absence of clear ev1dence ofa conﬂlct

10 States €189
“.. 360k18.9 Most Cited Cases -
Motor Vehicle -Safety. Act of 1966, § §. 103(d), =~ =~ . . - ; :
A specific expression of agency intent to pre-empt,
‘made after notice-and- comment rulemaking, is not
requlred before conflict pre-emption can be found.

**1914 Syllabus [EN ]

FN* The syllabus constitutes no part of the
opuuon of the Court but has been prepared
by’ the Reporter of ‘Decisions for the
conveniénce -of the reader. See ‘United
States v. Detroit Timber & Lumber Co., 200
U.S. 321 337.26 S.Ct. 282, 50 L.Ed. 499. o

Pursuant to its authority-under the National Traffic

and . Motor - Vehicle Safety Act ~of 1966, thepf»“'-
~Department of Transportation (DOT) promulgated

Federal Motor Vehicle Safety Standard (FMVSS)
208 which' required auto manufacturers to equip-
some but not all of their 1987 vehicles with pass1ve~

.. restraints. Petitioner Alexis Geier was injured in'an -

accident **1915 while driving a 1987 Honda Accord
that' did not have such restraints.. - She and her
parents, - also™ petitioners, sought. damages under -

District. of Columbia tort law, claiming, inter. alia,

that respondents (heremaﬁer American Honda) were

g negligent in not equipping the Accord with a driver's
* side airbag.  Ruling that their claims were expressly .

pre-empted by the Act, the District Court granted
American Honda summary judgment. In‘affirming;

the 'Court of Appeals concluded that, because
* petitioners' state tort claims posed an obstacle to the
- accomplishment of the objectives of FMVSS 208, -

those claims conflicted with that standard .and' that,

- under ordmary pre-eniption pnnmples the Act. .
- consequently pre-empted the lawsuit.

. Held: Petltloners' "no a1rbag" lawsult conflicts with -

the ObJeCthCS of FMVSS 208 and is therefore pre- “

empted by the Act. Pp 1918 1928
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(a) The Act's: pre- emptlon provrsron 5 U.S.C. §
1392(d), does not- expressly pre- -empt. this lawsuit. -
The presence of ‘a saving clause, which’ says that

: "[c]omphance with" a federal safety standard. "does "
not exempt any person. from" any - liability - imder .
common - law " §& 1397(k), requires that the pre-j
emption provision be read narrowly to pre-empt only .
The saving clause.= "
assumes that there are a srgmﬁcant number of
. common-law liability cases to save.” And reading the

- ‘state statutes and regulatlons

express pre emption provision to exclude commeon-
“law tort actions gives actual mieaning to the saving
clause's 11tera1 language, while leaving adequate room

for state tort law to operate where, for. example
" federal law creates only a mrmmum safety standard N

,P 1918,

(b) However, the savmg clause does not bar the_.
ordinary working of conflict pre-emption prmcrples .

Nothing in that clause suggests an intent to save state
_tort- actions that' conflict with federal regulations.

. The words "[c]ompliance" and"does not- exempt” . -

- sound as if they simply *862 bar a defense that = -

- compliance . with a federal standard automatically = -

" exempts a defendant from state law, whether the

" Federal Government meant that standard to be an

absolute, or ‘a minimum; .requirement. Th1s .

" interpretation does riot conflict with the purpose of

the saving provision, for it preserves actions, that seek -

“to establish greater safety than the minimum safety - ..

. achieved by a federal regulation intended to provide a "
" floor. Moreover, this Court has repeatedly- declined -

. to give broad effect to saving clauses where doing:so | °

would - upset - the . careful ~Tregulatory scheme

established by federal law a concern apphcable here. ..
' The pre-emption provision and the saving provision, .-

- read together, reflect a neutral pohcy, not a specially. -

.- favorable or unfavorable one, toward the application
" of ordinary conflict pre-cmptlon The pre-emption |

provision itself favors pre-emption of state tort suits,

while the saving clause disfavors pre-emption at least.. .-
* some of the time. However, there is nothing in any
'~ natural - reading of the two provisions that would |

- favor one policy over the other where a jury-imposed

safety standard actually conflicts w1th a federal safety - :

standard. . Pp. 1919- 1922

(c) This lawsuit. actually conﬂlcts w1th FMVSS 208 : oL B
and the Act itself.  DOT saw FMVSS 208 not as a°
--minimum_ standard, but as'a way ‘to provide a-

_ ,manufacturer with a range of choices' among different
" passive restraint. systems ‘that would be gradually

introduced, thereby - lowering costs, . overcoming L
o techmcal safety problems encouraglng technologrcal; R

-~ type; fiasco..

g “deliberately imposed,

" .its * objectives and -
o comprehend the likely nnpact of state requirements,
. Bécause: there - is. no reason to suspect that:the -

*dévelopment,. -and “winning widespread - consumer "
acceptance--all- of ‘which would promote. FMVSS: .
- - -208's safety objectives, The standard's history helps

- explain why and how DOT sought these objectives,
. DOT began instituting-passive restraint requirements -
in. 1970 but ‘it always ‘permitted passive restraint
. - options. Public resistance to. an ignition mterlock
"+ device that in effect forced occupants to buckle up -
‘their manual  belts mﬂuenced ‘DOT's subsequent“

initiatives. The 1984 version of FMVSS 208 **1916

reflected several significant considerations regardmg. .
- the ‘effectiveness. of manual seatbelts and’ the’ -

11ke11hood that passengers would leave their manual
seatbelts - -unbuckled, the  advantages - and

: vdlsadvantages of passive restraints, and the public's
- resistance to the installation or use of then-available

passive restraint devices. Most 1mportantly, it
deliberately sought varrety, rejecting an "all’ a1rbag :

" ‘standard because perceived or real safety concerns

threatened a backlash more easily overcome. with a -

. mix of several different dev1ces Amix would'also _
help. develop - data on comparative effectiveness, -
~allow the industry t1me to overcome safety problems-

and high production_costs associated with airbags, .
and facilitate the development of alternative, cheaper, -
" and safer passive restraint systems, thereby building " -

public conﬁdence necessary to avoid ‘an interlock-

impesing ‘a duty to install airbags in cars such as

"7 . petitioners' would have prescnted an obstacle to the -
. variety and mix of devices that the federal regulation
- sought and to the phase-in that the federal regulation” .
- Tt would also have made”
“*adoption of state mandatory seatbelt laws less likely.

This Court's pre- cmptlon cases assume comphance
with the state law duty in question; and do not turn-on

. such comphance-related considerations as whether a

pr1vate party would ignore state legal obligations or"

" how likely it is that state law actually would be
"= " enforced. *
- DOT's mterpretatlon of FMVSS 208's objectives and

F1na11y, some weight is placed’ wpon ~

its- conclusion: that a tort suit such as this one would

: ,stand as_ an' obstacle" to the accornphshment and.
- “execution of those objectives. DOT is likely to have

- a thorough understandlng of ‘its own regulation and .
uniquely = qualified to -

Sol1c1tor General’s representatlon of these v1ewsf,

- 'Copr. ©‘~West’2‘00'4bNo Claim to Ori»g.‘\_U.Sv. Govt’. Worksx' o ) S

- The 1984 standard also dehberately" '
* sought to: gradually phase in passrve *863 restraints, '

*-starting ‘with-a 10% requirement in 1987 vehicles.
. The requirement was also conditional and would stay
‘. in effect only.if two-thirds of the States did not adopt
: ‘mandatory buckle-up laws. A rule of state tort law
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reﬂects anything other than the agency's fa1r andv ’

_ considered judgment on the matter; DOT's failure in
“promulgating FMVSS 208 to address pre- emption
explicitly is not determinative. Nor do the agency's
views, as presented here, lack coherence
1928. :

166 F.3d 1236, affirmed.

P

Pp. 1922-

" BREYER, J., delivered the opiniOn of the Court, in

" which ~ REHNQUIST, and O'CONNOR,
SCALIA and KENNEDY JJ Jomed STEVENS, 1.,
filed a dissenting opinion, in which SOUTER

- THOMAS, and GINSBURG, JJ _]omed post p -

1928

' Arthur H. Bryant, Washington, DC, for petitioners.' "

: Malcolm E. Wheeler,' Denver, CO, for respondents. .

 Lawrence G. Wallace, Washington, DC, for United

' States as amicus curiae, by spec1a1 leave of this

Court.

*864 Justice BREYER delivered the opinion of the

.Court.

~ This case focuses on the 1984 version of a Federal
Motor Vehicle Safety Standard promulgated by the
. Department of Transportation under tlie authority of

_ the National Traffic and Motor Vehicle Safety Act of - ’

1966, 80‘ Stat. 718, 15 U.S.C. § 1381 et seq.. (1988

" ed). " The- standard, FMVSS 208, required  auto
‘ manufacturers to equip some but not all of their *865.
- We ask -

1987 vehicles with passive restraints.
~ ‘whether the Act pre-empts a state common-law tort
action in which the plaintiff claims that the defendant
auto mamifacturer, who was. in compliance with the
- standard, should nonetheless **1917 have equipped a
1987 automobile with airbags. '

1

In 1992, petitioner Alexis Geier, driving a 1987 o
. Honda Accord, collided with a tree and was sericusly = =
.injured. ' The car was ¢quipped with manual shoulder °

and lap belts. which Geier had buckled up at-the time.

«The car was not equipped with a1rbags or. other\ :

' passrve restraint dev1ces

"We conclude that the".
Act, taken together with FMVSS 208 pre empts the »
. lawsuit. , .

Court dismissed the lawsuit. _
'FMVSS 208 gave car manufacturers a choice as to

- ‘a . different
- fequirement--was
. "provrsron of the Act. which pre-empts '
- standard”. that is not identical to a federal safety .

© - Act's "saving™ clause, 15 U.S.C. § )
ed.), that petitioners' lawsuit involved the potential =~

‘refers. .

- 665 A.2d 345, 347-348 (1995).
. Circuit Courts that have considered the question,-
" however, have found pre-emption

Geier and her parents, also petitioners, sued the car's -

~ manufacturer, American Honda Motor Company,
Inc., and its affiliates (hereinafter American Honda),

under District of Columbia tort law. They claimed,
among other things, - that American ‘Honda had.
designed its car negligently and defectively because it
lacked a driver's side airbag. App: 3. The District
The ‘court noted- that

whether to install airbags. “And the court concluded
that petitioners' lawsuit, because it sought to establish
- safety = standard--ie, “an
expressly  pre- empted by . ‘a-

'any safety.
applicable- to the same

standard aspect * of

. performance, 15 US.C. § 1392(d) (1988 ed.); Civ. . -
. 'No. 95-CV-0064 (D.D.C., Dec. 9, 1997), App. 17."

(We, like the courts below and the parties, refer to the
pre- 1994 version - of the -statute throughout the:

-opinion;: it has been recodrﬁed at49 U.S.C. § 30101

et seq.)

~ The Court. of Appeals agreed with - the District

Court's conclusion but - on somewhat different.
reasoning. It had doubts, given the existence of the
1397(k) (1988

*866 creation of the kind of "safety standard” to

* which the Safety Act's express pre-emption provision -
: But it declined to resolve that question .
. because it found that petitioners' state- law tort claims-
- posed an obstacle to the accomplishment of FMVSS
.208's objectives.

_For that reason, it found that those -

» iclaims conflicted with FMVSS 208, and that, under -
. ordinary p ,
- - consequently pre- emipted the lawsuit.

‘ pre-emption . principles, the ' Act .-
The Court of

Appeals thus affirmed the District Court's dismissal.

166 F.3d 1236 1238 1243 (C.AD.C 1999)

‘Several state courts have held to - the contrary,

St namely, that neither the Act's express - pre- emptlon
~ ‘nor FMVSS 208 pre-empts a "no airbag” tort suit. _
“See, e.g., Drattel v. Toyota Motor Corp., 92 N.Y.2d -

35, 43-53, 677 N.Y.S.2d 17, 699 N.E.2d 376, 379-

386 (1998); Minton v. Honda of America Mfe., Inc., -

80.Ohio St.3d 62, 70-79; 684 N.E.2d 648, 655-661

(1997); “ Munroe v. Galati, 189 Ariz. 113, 115-119, -
‘938 P.2d 1114,
'Pleasant,

1116-1120 (1997); ‘
660 N.E.2d 327. 330-339 (Ind.1995);
Tebbetts v. Ford Motor Co., 140 N.H. 203, 206-207.
All of the Federal

... One- rested ‘_its

| Copr. © West 2004 No Claim to Orig. U.S. Govt. Works
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the Court of Appeals below, have instead found pre-

... -emption under ordinary pre-emption principles by
... virtue of the conflict such suits pose to FMVSS 208's
- objectives,‘and thus to the Act itself. L
Montag v. Honda Motor Co., 75 F.3d 1414, 1417 -
(C.A.10 1996); Pokorny v. Ford Motor_Co., 902

F.2d 1116, 1121-1125 (C.A.3° 1990);  Taylor - v.

F.2d 395, 412414 (C.A.1 1988). =~ We. granted

- certiorari to resolve these differences. We now hold

that this kind of "no airhag" lawsuit conflicts with the
objectives of FMVSS 208, a standard authorized by
the Act, and is therefore pre-empted by the Act.

*867 In reaching our conclusion, we consider three
subsidiary questlons

We' think not.
principles nonetheless apply? ~We hold that.they do.
Third, = does . this -lawsuit actually -conflict . with

FMVSS' 208, hence with the Act itself? - We hold

that it does

- .

[1] We first ask whether the Safety Act's express
pre- emption provision ‘pre-empts this tort act1on ,
: ‘The provision'reads as follows:

~ "Whenever a Federal motor vehicle safety standard
established under this subchapter is in effect, no

" - State: or political subdivision of a State shall have. ‘

- any authority either to establish, ot to continue in
. effect, with respect to any ‘motor vehicle or item of

motor vehicle equ1pment[] any safety standard.©

- applicable to the same aspect of performance of

such vehicle or.item of equ1pment which is not -

s USC.§

identical to’ the Federal standar

1392(d) (1988 ed.).

American Honda pomts out that a majonty of this

Court has said that a somewhat similar statutory

’,prov1s1on in a different federal statute--a prov1s1on_ -

that uses the word ‘"requirements"--may: - well
expressly pre- empt similar tort actions.
Medtronic, Inc..v. Lohr, 518 U.S. 470, 502-504; 116
S.Ct. . 2240, 135 L.Ed.2d 700 (1996) (plurality

‘ oplmon), id., at 503-505, 116'S. Ct. 2240 (BREYER,

J., concurring in part and ¢oncurring in judgment);
ld at 509-512, 116_S.Ct. 2240 (O'CONNOR, J,,

_.concurring in- part . and dissenting - -in part) ,
Petitioners reply that this statute: speaks of pre-

express - pre-emption -

‘See, e.g, .. . the use-of the word

First, does the Act's express -
pre-emption piovision **1918 pre- empt thls lawsuit?
Second, do ordinary pre-emption

requirements for brake performance).

See; eg.,

"efnpting 2 state-law  "safety standard," not a .

"requirement," and thata tort action does not involve -

- asafety s standard. Hence, they conclude, the express - '

pre-emption prov1s1on does not apply

S We ne’ed notdetenmne the p‘rec1se s1gniﬁcauce:_,of.r”v
" "standard,” rather. -than -

"requirement,” however, for the Act contains another

* provision, which resolves the *868 d1sagreement
_ - That provision, a
General Motors Corp.. 875 F.2d 816, 825-827 = . '
(C.A.11 1989); Woodv. General Moto'rs Corp., 865 -

_ "saving" ‘clause, “says that
“[cJompliance with" a federal safety standard "does
not. exempt amy person from .any liability under
common law." 15 U.S.C. § 1397(k) (1988 ed.).

~ The saving clause assumes that there are some

significarit number of common-law liability cases to

‘save. - And a reading of the express pre- emption
‘prov1s1on that excludes common-law’ tort actions

gives actual meaning to the saving clause's literal

language, while leaving adequate room for. state tort . -

law “to operate--for example, - where federal law
créates only a floor, i.e,, a minimum safety standard.

See, e.g., Brief for United States as Amicus Curiae 21
(explaining that common-law claim that a vehicle is
defectively des1gned\because it lacks antilock brakes

would not be pre- empted by 49 C. F.R. § 571.105
(1999), ‘a safety standard establishing minimum
Without the -
saving clause, a broad reading of the express pre-
emption provision arguably might pre- empt those

“actions, for, as we have just mentioned, it is possible

to read the pre-emption prov1s1on standing alone, as™ -

- applying to standards’ imposed in common-law tort
~actions, as: well as standards contained in state
‘legislation or regulations. And if so; it would pre- .
~-empt all nonidentical state standards established in

tort actions covering the same aspect of performance

as an applicable federal standard; even if the federal .
standard merely established a minimum standard. On
that broad reading of the .pre-emption clause little, if

. ~any,” potential. "liability at common. law" would

remain.. And few, if any, stat¢ tort actions would -
remain for the saving clause to save. We have found

".no convincing indication that Congress wanted to "

pre-empt, not only state statutes and regulations, but

, also common-law tort actions, in such circumstances.
: Hence the’broad reading - cannot be correct. The -
.. language of the pre-emption provision permits a: -

narrow reading that excludes- common-law actions.
Given the presence of the saving clause, we conclude: o
that the pre-empnon clause must be so read

**1919 *869 III :

|2||3| We have _]llSt sa1d that the saving clause ar

Copr..© West 2004 No Claim to Qrig. US. Gowt. Works
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least removes tort actions from_the ‘scope of. the
-express pre-emption clause. Does it-do more? In

particular, does it foreclose or limit the operation of
ordinary pre-emption ‘principles - insofar as those
_. principles instruct us to read statutes as pre-empting

state laws . (including - common-law ules). that .

* "actually: conflict” ‘with -the -statute -or federal
standards promulgated thereunder? - Fidelity. Fed.
Sav. & Loan Assn. v. de la Cuesta, 458 U.S, 141,
153, 102" S.Ct. 3014, 73 L.Ed.2d 664 (1982).

Petitioners concede, as .they must in light of .
Freightliner Corp. v. Myrick, 514 U.S. 280, 115 S.Ct. *°
1483, 131 1..Ed.2d 385 (1995), that the pre-emption -
provision, by itself, does not  foreclose (through .

- negative implication) "any possibility. of implied

- [conflict] pre-emption," id., at 288, ‘115. S.Ct. 1483

. (discussing Cipollone v. Liggett Group, Inc., 505
U.S. 504, 517-518, 112 S.Ct. 2608,120 L..Ed.2d 407

(1992)). ‘But they argue that the saving clause has .

that very effect.

- We recogrﬁze‘ that, when ‘this" Court - previously
considered . the. pre-emptive effect of the statute's
language, it appeared to. leave open the question of
how, or the extent to which, the saving clause saves

- state-law tort actions that conflict with federal

regulatlons promulgated urider the = Act. See
Freightliner, supra, at 287, n. 3, 115 S.Ct. 1483 .
* (declining  to address - whether the saving clause
-, prevents. a manufacturer from "us[ing] a federal

“safety standard to immunize . itself from state

common-law 11ab111ty") We now conclude that the
saving clause . (like . the express pre-emption
provision) does - not ‘bar - the: ordmary workmg of
‘conflict pre-emptlon pr1nc1ples :

Nothing in the lang'uage of the ‘saving clause
suggests an intent to save state-law tort actions that™ :

The *words

conflict with federal regulations.
"[c]omphance" and "does not exempt,” 15 US.C. §

o 1397(k) (1988 ed.), sound as if they simply-bar a-
special kind of defense, namely, a defense that -

comphance with a federal standard automatlcally
exempts a-defendant- from state law, -whether the
- Federal Government meant that standard to be an
absolute requirement or only a minimum one. See
*870Restatement (Third) of Torts: Products- Liability

. § 4(b), Comment e (1997) (distinguishing between = -

, -state-law compliance defense and :a federal claim of

pre-emption). It is difficult ‘to understand 'why.

" Congress would have insisted on a compliance-with-
~ federal-regulation precondltlon to the provision's

applicability had it wished the Act to "save" all state-- . .
- law tort actions, regardless of their potential threatto = -

the ,6bjéctivc§ of federal = safety standards -
~promulgated -under ~ that Act.. Nor: -does our’

mterpretatlon conflict with the purpose of the saving
provision, say, by rendering it ineffectual. As we
have prev1ously explained, the savmg provision still

‘makes clear that the express pre-emption provision
~ does not of its own force pre-empt common-law tort
~ actions. = And it thereby preserves those actions that

.seek to establish greater safety than the minimum °
~ safety achieved by a federal regulation intended to .

provxde a, ﬂoor See supra, at 1917- 1918

4] M[oreover this Couﬂ has repeatedly "declme[d]
to give broad effect to saving clauses where doing so

E . would ‘upset the careful regulatoty' scheme
established by federal law." United States v. Locke,

ante, at 106-107, 120 -S.Ct. 1135;  see -American

' Telephone & Telegraph Co. v. Central Office

Telephone, Inc., 524 U.S. 214, 227-228. 118 S.Ct.

1956, 141 L.Ed.2d 222 (1998) (AT&T); Texas & ..
Pacific R. Co. v. Abilene Cotion Qil Co., 204 U.S. -
426, 446, 27 S.Ct. 350, 51 L.Ed. 553 (1907). We

- find this concern applicable in the present case. And

we conclude that the saving clause foresees--it does

not foreclose--the possibility that a federal safety
standard will pre-empt a state common-law tort |
action with which it conflicts. We-do not understand
the dissent to disagree, for it acknowledges **1920
‘ that ordinary pre-emption principles apply, at least

sometimes. - Post, at 1934- 1936 (oplmo_n of

: STEVENS J. )

| 51 Nelther do we beheve that the pre- emptlon

provision, the saving provision, or both together,

‘create some kind of "special burden" beyond that =

inherent in" ordinafy pre-emption principles--which

" "special burden" would specially disfavor pre-

emption here.. Cf. post, at 1934-1935. - The two

“provisions, read together, reflect a neutral policy, not - '

a specially *871 favorable or unfavorable policy,

.+ toward: the application of ordinary conflict pre-

emptlon pnnc1ples -~ On the one hand, the pre-

‘emption provision itself reflects a desire to subject -
-the industry to a single, uniform set of federal safety -

standards. - Its pre-emption of all state standards,

. even those that might stand in harmony with federal

law, ‘suggests ‘an intent to. avoid the conflict,

-~ uncertainty, cost, and occasional risk to safety itself
~  that foo many different safety-standard cooks might = -
ot_herw1se create.: - See 'H.R.Rep. No. 1776, 89th - |
Cong.,~ 2d. .Sess., 17" (1966) ("Baswally, this -
‘ ““preemption - subsectlon ‘is intended to result in~

uniformity of standards so that the pubhc as well as .

industry will be guided by one set of criteria rather

Copr. © West 2004 No Claim to Orig, U.S. Govt. Works
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than by a mult1p11c1ty,of diverse standards!'); “S:Rep.
No. 1301, 89th Cong., 2d Sess., 12 (1966).  This
policy by itself favors pre-emption of state tort suits,
- for the rules of law that judges and juries create or

. apply in such suits may themselves similarly create
" uncertainty and even conflict, say, when different

* juries in different States reach d1fferent de01s1ons on
: smnlar facts.

On the other hand,‘ the saving clause reflects a - ‘

‘congressional - determination - that - occasional
- nonuniformity is a small price to pay for a §ystem in
which juries not only create, but also enforce, safety
.--standards, while simultaneously providing necessary
. ‘compensation to victims.  That policy by itself

disfavors pre-emption, at least some of the time. - But’

. we can find nothing in any natural reading of the two

_ provisions that would favor one set of policies over

. ‘the ‘other. where a jury-imposed safety ‘standard
*. actually conflicts with a federal safety standard

' “Why, in any event, would Congress not have wanted

; otdinary pre-emption principles to apply where an

actual conflict with a federal objective’is at stake?
Some such principle is needed. ‘In its absence, state
law could impose legal duties that would conflict
~"directly with federal regulatory mandates, say, by

- premising’ liability upon the presence of the very
" windshield retention requirements that federal law

_requires.  *872 See, eg, 49 CFR. §  571.212
(1999).  Insofar as petitioners' argument. would

i permit ‘common-law actions that "actually conflict"

- with federal regulations, it would take from those

"who would enforce a federal law the very ability to - -
achieve  the = law's ' - congressionally - mandated -
“objectives that the Constitution, through the operation. |
-of ordinary pre-emption principles, seeks to protect.
.. To the extent that such an interpretation of the saving .
. prov1s1on reads into a particular federal law toleration -

" of a conflict that those principles would otherwrse
- forbid, it permits that law to. defeat “its own

objectives, or potentially, as the Gourt has put it =

~ ‘before, to " ‘destroy itself.' " - AT&T, supra, at 228,
118 S.Ct. 1956 (quoting Abilene Cotton, supra, at

446, 27-S.Ct. 350). We do not claim that Congress

lacks ‘the constitutional power to write a statute that

‘mandates such a complex type of state/federal
relationship. . Cf. post, at 1935,:n. 16. But there is

: nofreason to believe Congress has done so here. .

The d1ssent as we have said, contends nonetheless

 that the express pre- emptlon and saving provisions
here, taken together, create a "special burden," which
-a court must impose "ona party" who claims. conﬂlct

o pre-emptionunder those principles. APlos‘t, ,‘ét' 1934-
1935, But nothing in the' Safety Act's language . -

refers to any "special burden." . Nor can one find the
basis for a "special burden" in this Court's precedents.
**1921 It is true that, in Freightliner Corp. v. Myrick,

514.U.S. 280, 115 S.Ct. 1483, 131 1.Ed.2d 385
~-(1995), the Court said, in the context of interpreting
- the Safety -Act, that "[a]t best " there is an "inference

that an express pre-emption clause forecloses implied

. pre-emption.” Id., at 289, 115 S.Ct. 1483 (emphasis
- added).” - But the Court made this statement in the:

course of rejecting the more absolute argument that
the presence of the express pre-emption provision
entirely foreclosed ‘the possibility. of conflict pre-

- emption. Jd., at 288,115 S.Ct. 1483, The statement,
headed with the qualifier "[a]t best," and made in a

case where, ‘without any need for inferences -or
"special burdens," state law obviously would survive,

- see id, at 289-290, 115 S.Ct. 1483, sunply presetves
.alegal poss1b111ty This *873 Court. did not hold that
" the Safety Act does create a "special burden," or still

less that such a burden. necessarily arises from the

limits of an’ express pre-emption . prov1s1on And _
‘considerations ~ of language, = purpose, ~and -
‘administrative - workability, - together ~ with ' ‘the:
_.principles - underlying this Court's pre-emption
. -doctrine discussed above, make clear that the express -
- ‘pre-emption provision imposes no unusual, "special " -
burden” agamst pre-emption.  For similar reasons, - - -
~we_do not see the basis for interpreting the savmg o
: clause to 1mpose any such burden . '

oA spemal ‘burden" would also promise- pract1cal' .
dlfﬁculty by further compllcatmg well- established
- pre-emption pnnc1ples that already are difficult. to’
- apply. ~ * The .dissent does not contend that this: -
~ "special burden” would apply:in a case in which state . -
law penalizes what federal law requires--i.e., a case "
© - of impossibility. See post, at 1931, n. 6, 1935, n. 16.

But if it would not apply in such a case, then how, ot

s when,. would it apply? This Court, when describing
conflict pre-emption, has spoken of pre-empting state

law that "under the circumstances of th{e] particular

..case . stands ds an obstacle to the: accomphshment o
“and. executlon of the full purposes and objectives of

Congress"--Whether that "obstacle" goes by the name .

of - conﬂlctmg, - ‘contrary to; . repugnance;
- difference; -« irreconcilability; . . inconsistency; *’
violation; - curtalhnent .. interference,” or the like.

‘Hines.v. Davidowitz, 312 US. 52, 67. 61 S.Ct. 399,
85 L.Ed. 581 (1941); see Jones v. Rath Packing Co.,

430 U.S. 519, 526, 97 S.Ct. 1305, 51 L.Ed.2d 604

. (1977). The Court has not previously driven a legal
‘ ;wedge--only a terminological. one--: between

- Copr. © ‘West 2.004 No Claim to 'Orig. US. Govt. Works
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- conﬂrcts" that prevent or’ frustrate the
‘accomplrshment of a federal objective and "conflicts"

that ‘'make it "impossible" ' for private . parties to
comply with both state and federal law. Rather, it
has said- that both forms of conflicting state law are
"nullified” by the Supremacy Clause, De la Cuesta

458 U.S., at 152-153, 102 S.Ct. 3014; see Locke, "

ante, at 109, 120 S.Ct. 1135;" English v. General
. Elec. Co., 496 U.S. 72, 78-79, 110 S.Ct. 2270, 110

L.Ed.2d 65 (1990), and it has assumed that Congress S
would not want either kind of conflict. . The Court -,

,_*874 has - thus refused ‘to. -read general "savmg

" provisions to telerate actual conflict both in cases’
" involving impossibility, see,é.g., AT.& T, 524 U.S., -
- at.228, 118 S.Ct. 1956, and in "frus,tration-of-

- ‘purpose” cases, see, e.g., Locke, ante, at 103-112, 120 °

S.Ct. 1135; International Paper Co. v. Quellette; 479
U.S. 481, 493-494, 107 S.Ct. 805, 93 L.Ed.2d 883
(1987); see also Chicago & North Western Transp:

- Co. v. Kalo Brick & Tile Co., 450 U.S.'311, 328-331. .

101 S.Ct.- 1124, 67 L.Ed.2d 258 (1981) We see no

‘grounds, then, for attempting to’ d1stmgursh among - -
~types of federal-state conflict for _purposes .of - -
. analyzing whether such a -conflict’ warrants pre-"'

‘emption in a particular case. ~That kind of analysis,

“moreover, would engender legal uncertainty with its.

'~ inevitable  systemwide costs (e.g., conflicts, delay, - '
- and expense) as courts tried sensibly to distinguish
- among varieties of "conflict" (which often shade, one

into the other) when applying this complicated rule to
the many federal statutes that contain **1922 some
- form of an express pre-emption provision, a saving
provision, or as here, both. 'Nothing in. the statute

+ . suggests Congress wanted: to complicate “ordinary-

" expenence-proved principles of. conflict pre-emption

. with an"added "specral burden." : Indeed, the dissent's

willingness to impose a specral burden” here stems

- ultimately from . its view that "frustration-of- -
- purpos[e]" .conflict pre-emption- is- a freewheeling, - -

" "inadequately considered” doctfine that might well be
Meliminate{d]." Post, at 1939-1940, and n: 22. In a

- word, ordinary pre-emption principles, grounded in -
_ longstanding precedent, Hines, supra, at 67, 61:S.Ct. - .
~-399, apply.. We would not further. comphcate the

law wrth complex new doctnne

" [6] The basic. question, then, is- whether a common-
" law "no airbag" action like the one before us actually

. confhcts with FMVSS 208 We hold that it docs

In petrtroners and th_e_ dissent's, view, vFMVSS‘ 208 :
sets a minimum airbag standard. ~As-far as FMVSS

" Copr. © West 2004 No Claim to Orig, U.S. Govt. Works ~*

- 208'is concerned, the more airbags, and the sooner,
. the better, . But'that was not the Secretarys' view,

The Department of *875 Transportation's (DOT's)

 comments; which dccompanied the promulgation of -
"FMVSS "~ 208, make clear ~that the  ‘standard.
deliberately provided the manufacturer with a range™
- of choices among different. passive restraint devices. *
Those ‘choices would bring about a mix of different .
devices introduced gradually over time; and FMVSS .
208 would. thereby lower costs, overcome technical
- safety problems encourage technologrcal
S '_development and win : widespread . ‘consumer
' 'bacceptance--all of which would promote’ FMVSS ,
 208's safety obJectrves ‘See. generally 49 Fed Reg o

28962 (1984).-

The history of FMVSS 208 helps explain why and- -~

- how DOT sought these objectives.  See generally - - - .

" Motor Vehicle Mfrs. Assn. of United States, Inc. v.

. State Farm Mut. Automobile Ins. Co., 463 U.S. 29, :
- 34-38, 103 S.Ct. 2856, 77 L.Ed.2d 443.(1983). -
1967, DOT, understanding that seatbelts would save

* " many lives, required manufacturers to install manual
seatbelts i in all automobiles. 32 Fed. Reg. 2408, 2415.

- It became apparent, however, that most occupants”

simply. would not ‘buckle up their belts. See 34
Fed.Reg. 11148 (1969). DOT then -began to

investigate the feasibility of requiring “passive

_ festraints,” such as airbags and automatic seatbelts.
. Ibid. In 1970, it amended FMVSS 208 to include
. some passive protection requrrements 35. Fed. Reg.. '
'~ 16927, while ‘making clear that airbags were one of -
- several "equally ‘acceptable" - devices and ‘that it

neither " *favored' [n]or expected the introduction of

airbag systems.". ./bid. In 1971, it added an express - .
provision permitting complrance through the use of
nondetachable - passrve ‘belts, 36 Fed.Reg.. 12858,
: "12859 and in 1972, it mandated full - passive
" protection for all front seat occupants for vehicles
‘manufactured after’ August 15, 1975, 37 Fed.Reg.
- 3911." Although the agency's focus was originally on

airbags, 34 FedReg. 11148 (1969)° (notice: of

E proposed rulemaking); . State Farm, 463 U.S., at 35, -
0.4, 103.S.Ct. 2856;  see also id., at 46, n. 11,103 ~
- S.Ct. 2856 (noting view of commentators that, as of .
- 1970, FMVSS *876 208 was " 'a de facto airbag
mandate' " because of the state of passive restraint
: technology) at no point did FMVSS 208 formally
require the use of airbags. From the start, as in 1984, -
-t permltted passrve restraint optrons o .

DO_T‘gave nlanufacurrers a f_urther. choice for mew

i
<




~ automatic - seatbelts. -
“(1981). . This Court "held the rescission unlawful.
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~ vehicles manufactured between 1972 and " August -

1975. Manufacturers could-either install: a passive
restraint device such as automatic seatbelts or airbags
. of retain manual ‘belts' and add an "ignition interlock”

~device that in effect forced occupants to buckle up by . :
~ preventing the ignition otherwise from turning on. :37 . g
* Fed.Reg. 3911 (1972). 'The interlock soon became. .

popular with manufacturers "And in 1974, when the.

_-agency ‘approved the use of detachable -automatic "
- seatbelts, it condmoned that approval by prov1d1ngv N
**1923 that such systems must include an interlock.” - -

*system * and a  continuous. warmng buzzer to -

encourage reattachment of the belt.” 39 Fed.Reg.

14593." But the interlock-and buzzer devices were

And. Congress; . -

- responding to public pressure, passed a law that'
" forbade - DOT - from = rtequiring, or permitting .
" compliance by’ means - of; such devices... ‘Motor' - :-
Vehicle and School bus Safety Amendmerits of 1974, . .
§ 109, 88 Stat. 1482 (previously codified at 15,"“5 ¢

'most unpopular with the. pub11c

. .,USC & 1410b(b)(1988 ed).

That expenence 1nﬂuenced DOT' subsequent S
passive restraint initiatives. In 1976, DOT Secretary "~
William T. Coleman I, fearlng contlnued public -
suspended .the - “‘passive  restraint. -
requirements.  He sought to win public acceptance . .
- for a variety of passive restraint devices through a.

- ‘resistance,

demonstration project that would involve about half a
_million new automobiles. State Farm, supra, at 37,

-+ 103 S.Ct. 2856, 'But his successor, Brock Adams;
. canceled the project, instead amending FMVSS 208

“ to require passive restraints, principally-either airbags
or pass1ve seatbelts ‘42 Fed Reg 34289 (1977)

e Andrew Lewis, a new DOT Secretary_ in""a"new ?'ff;
" . “administration, rescinded the Adams requirements,
, 'pr1mar11y because DOT learned ' that . the 1ndustry.'w
" planned to satisfy those *877 requlrements almost

exclusively through the installation of detachable
46 FedReg. 53419-53420

- State Farm, supra, at 34, 46. 103 S.Ct. 2856. And

_ the stage was sét for then-DOT Secretary, Elizabeth -

'Dole, - to amend - FMVSS: 208 once ' again,

. promulgating ‘the. version that is now before us. 49-» P

: Fed, Reg. 28962(1984)

' f “Read -in light ‘of thrs “history, "DOT's ‘own ,';"u
- contemporaneous explanation of FMVSS 208 makes -
-clear that the 1984 version of FMVSS 208 reflected -

- the' following  significant considerations. - First,

buckled up seatbelts are a ‘vital -ingredient . of '

autornobile safety. Id., at 29003; Statéqum’, suijfrz, '
at 52, 103 S.Ct. 2856 ("We start withthe -accepted

- ground that if used, seatbelts unquestionably ‘would-
‘'save many thousands of lives and would prevent tens-

of thousands of cnpphng injuries").- ‘Second, despite

. the enormous and unnecessary risks that a passenger’.’ .
. .- TUns by not ‘buckling up manual lap and shoulder
.- ¢ belts, more than 80% of front seat passengers would
" ““leave theéir manual seatbelts unbuckled. 49 Fed.Reg. -
128983 (1984) (estimating ‘that only 12.5% of front -
'seat passengers buckled up manual belts). . Third,
~airbags could make up. for the dangers caused by
* unbuckled manual belts, but they could not make up
~for them entirely.  Jd.. at 28986 (concluding that,
. ,although an airbag plus a lap and shoulder belt was
the most: "effective” system, alrbags alone were less -
effecnve than buckled up. manual lap- and shoulder
~ -belts). : i :

o Fourth passrve restraint systems had therr own
L dlsadvantages for example the dangers associated
~with, Jintrusiveness of, and corresponding public. ...
dislike..for, nondetachable automatic- belts. ' Id., _at .’

28992-28993. Fifth, airbags brought with them their -

- own special risks to safety, such as the risk of danger -
. to out-of-position occupants (usually children) in
'small cars. Id, at 28992, 29001: ‘see ‘also 65
.. Fed.Reg. 30680, 30681-30682 (2000) (fmdmg 158

confirmed airbag-induced fatalities as of April 2000, -

-+ and amending rule *878 to add new requirements, ‘-

.. test procedures, and injury criteria to ensure that
o "future air bags be desrgned to create - less: risk of
- serious arrbag-lnduced injuries than current air bags,
L ‘,.-partlcularly for small women and young chlldren")

U.S. Dept. of Transportation, National Hrghway-

. Traffic Safety Administration, National Accident
L »Samplmg System ~ Crashworthiness ' ‘Data System’
~1991-1993, p. viii (Aug. 1995)' (finding that airbags ..

caused approx1mate1y 54,000 injuries between 1991

v and 1993).

e **1924 Slxth airbags were expected to bes
* 'significantly - more expensrve than other . passive
testraint devices, raising the average cost of a vehicle

e price $320 for full frontal airbags over the cost of'a” |
- car, with manual lap and shoulder seatbelts (and_ o

. "potentially much more if production volumes were -’

..~ low). -49 Fed.Reg. 28990 (1984). ~And the agency

.. “worried that the high replacement: cost-—estimated to
“be $800--could lead car owners to refuse to replace *

“"them after deployment. [d., at 28990,:29000-29001; -

. "see also id., at 28990 (estimating ‘total investment

" costs - for mandatory airbag requirement at $1.3

" billion. compared ‘to $500 million for ‘automatic

- Copr.© West 2004 No ‘Cklairn'to"vOri"g.:-U.S. Govt. Works
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seatbelts) Seventh the public,. for reasons of cost,
fear, or. physical intrusiveness, might resist

" installation or use of any of the then-available passive .
restraint devices, ‘id., at 28987-28989--a particular

concern with respect to airbags, id., at 29001 (noting

that "[a)irbags engendered the largest quantity of, and .
_most voc1ferously worded, comments") :

FMVSS 208 reflected these considerations inseveral -
- ‘ways.  Most importantly, that standard deliberately - -
- sought variety--a mix of several different’ passive
It did so by settlng a performance ©. .
requirement for passive restraint.  devices. ‘and: " -

allowing manufacturers to choose among: dlfferent
such “as ‘airbags,
automatic  belts, “or other ~ passive - restraint
technologies to satisfy: that requirement. 'Id,. at

And it would thereby build public confidence, id., at

©29001-29002 necessary to av01d another 1nterlock-_ o

type fiasco.’

N The 1984 FMVSS 208 standard also dehberately_- g
sought a gradual phase-in of passive restraints. Id., ..
It required' the manufactnr"ers to’: -
* equip only 10% of their car fleet manufacturéd aﬁer
September 1, 1986, with passive restraints.” Id., at
It then Jincreased the percentage in. three -
annual stages, up to 100% -of the new car fleet for
cars manufactured after September 1, 1989.  Ibid. -
And it explained that the phased-in requirement-

would allow more time for manufacturers to develop

" airbags or -other, better, safer ‘passive -restraint
It would help develop information about’

systems.
the. comparative effectiveness of different systems,
would lead to a mix in which airbags and other

nonseatbelt passive restraint systems played a more

prominent role: than would otherwise ‘result,- and
would promote public acceptance.

' CFER_§

Of course, as the dissent points out, post, at 1937-
1938, FMVSS 208 did not guarantee the mix by
setting a ceiling for each different passive restraint -
device. In fact, it provided a form of extra credit for
airbag installation (and other nonbelt passive restraint
devices) under which- each airbag-installed vehicle

. counted-as 1.5 vehicles for purposes of meeting

FMVSS 208's passive restraint requirement. 49

Fed. Reg 29000 (1 984)

And DOT explained why FMVSS 208
sought the mix . of devices that it -expected its =
performance standard to produce. *879Id.. at 28997. . -
DOT wrote that it had rejected a proposed FMVSS - -
208 "all airbag" standard because of safety concerns . -
_(perceived or real) associated: with: airba'gs which
concerns threatened ‘a "backlash" . more easily .
- overcome "if airbags" were "not the only’ way of
complying." Id.,_ at 29001, |
" devices would. help develop data on' comparative _
.- effectivéness, - would allow the industry . time fo -
overcome the safety  problems  and  the . high
iproduction costs associated with airbags, and would
- facilitate the development of alternative, cheaper, and
safer passive restraint systems. Id., at 29001-29002. .

It added that a mix of . :

_airbag technology");
' (explalmng that the extra credit for airbags "should -
~ promote- the development of what may be -better
‘alternatives. to automatic belts than would otherwise
- be developed " (emphasis added)). S
" provision reinforces the point that. FMVSS 208 &

~would buckle up. _
FMVSS 208 provided for rescission of its: passive = -

specified in the standard).
28994, 28997-28999."

Id.. at 29000

have bothered to impose an airbag ceiling when the -

- practical threat to the mix it desired arose from the

hkellhood that manufacturers would install, not too ‘
many airbags too qulckly, but too few. or none at all?

- After all, only a few years earher Secretary Dole's - o

predecessor -had discovered - that manufacturers -
intended to meet **1925 the then-current passive

© Testraint requifement almost entirely (more than

99%) through the installation of more affordable”

‘automatic belt systems. 46 Fed.Reg. 53421 ({1981);

State Farm, 463 U.S., at 38, 103 S.Ct. 2856. The '
extra credit, as DOT explained, was designed to- - .
"encourage manufacturers to equip- af léast some of ..

‘their cars with airbags." 49 Fed.Reg. 29001 (1984)

(emphasis . added) (responding to comment ' that
failure to mandate airbags might mean the "end of ... -
see also id, at 29000

The- credit

sought --a gradually developing mix of ‘passive

' restralnt dev1ces 1t does not show the conhrary

| Fmally, FMVSS 208's passive restraint requxrementz‘

was conditional. DOT believed that ordinary manual

" lap. and shoulder belts would produce about the same

amount 'of _safety as’ passive restraints, and - at
significantly lower costs--if -only auto  occupants
See id.. at 28997-28998. Thus,

restraint requirement if, by September 1, 1989, two-.

 thirds of the States had laws in place that, like those
of many other nations, required auto occupants to.

buckle  up (and - which met ~other requirements
Id.. at 28963, 28993-

*881 In the end, two-thirds of the” .

" Copr. © West 2004 No Claim tb"orig”. 'Uj,s,. ‘Go_vt. Works

571208, S4.13.4(a)1) (1999); 49 -
*880 But why should DOT

 The Secretary wrote that =

- "coverage of .a large percentage of ‘the American =
- people. by seatbelt laws that are enforced would . -
. largelynegate the incremental increase in safety tobe .

..., expected from an automatic protection requirement.” .~ -
i Id at 28997
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States did not enact‘rnandatory buckle-up laws, and
the passive restraint requirement remained in effect.’

~In sum; as DOT no'w'tells »ﬁs through the Solicitor

General, the 1984 version of FMVSS 208 "embodies.
the Secretary's policy judgment that safety would best -

‘be promoted if manufacturers installed alternative
" protection systems in their fleets rather than one

- particular system in every car." _‘Brief for United .
States as Amicus Curiae 25; see 49 Fed.Reg. 28997

-(1984). Petitioners' tort suit claims - that -the
manufacturers of the 1987 Honda Accord "had a duty

‘to design, manufacture, distribute and sell a motor
vehicle with an effective and safe passive restraint
- system, including, but not limited to, airbags.” App. -

‘3 (Cofnplaint 9 11).

In effect petltloners tort action depends upon its .
claim that manufacturers had a duty to install an
airbag when they manufactured the 1987. Honda -
Accord. Such a state law--i.e., a rule of state tort law

imposing such a duty--by its terms would have
.. required manufacturers of all similar cars to install

. .airbags rather than other passive restrdint systemns,

such as automatic belts or passive interiors. It
thereby would: have presented an obstacle to the
variety and mix of devices that the federal regulation
sought. It would have required: all manufacturers to
have installed airbags in respect to the entire Dlstnct~
of- Columbia-related  portion of their 1987 new car

fleet, even-though FMVSS 208 at that time required

. only that 10% of a manufacturer's’ nationwide fleet be

equipped with any passive. restraint device at all. It -

thereby also would have stood as an obstacle to the

. gradual passive restraint phase-in.-that the federal

- regulation deliberately. imposed. . In addition, it could

have made less - likely the adoption of a - state

mandatory buckle-up law. Because the rule of law
for which petitioners contend would have stood “as
"an obstacle to the accomplishment and execution of”

‘the ‘important means-related federal objectives: that .

- we have just discussed, it is pre-empted. *882Hines,
312 U.8., at 67, 618S.Ct. 399 see also Ouellette, 479
- U.S., at 493, 107 S.Ct. 805; ‘De la Cuesta 458 U.S.,

- at 156, 102 S.Ct. 3014 “(finding conflict and pre-.

emption where state law limited the availability of an

option **1926 that the feéderal agency c0n51dered‘

essen’ual to ensure 1ts ultlmate obj ecuves)

_ Petltloners ask this Court to calculate the pre’cise_size
- of the "obstacle,” with the aim of minimizing it, by
considering the risk of tort liability and a' successful
tort action's incentive-related: or timing-related

"+ compliance effects. See Brief for Petitioners 45-50.

The dissent agrees. Post, at 1936-1938.  But this

Court's pre-emption cases do not ordinarily turn on
such compliance-related considerations as whether a

private party in practice would ignore state legal
.obligations--paying, say, a fine‘instead--or how likely
it is that state law actually would be enforced.

Rather ‘this Court's pre-emption cases . ordinarily
assume compliance with the state-law duty in

question. The Court has on occasion suggested that -
. tort law may be somewhat different, and that related

considerations--for . example, the ability to pay
damages instead of modifying one's behavior--may

. be relevant for pre- emption purposés.  See .
- Goodyear Atomic Corp. v. Miller, 486 U.S. 174, 185,

108 S.Ct. 1704, 100 L.Ed.2d 158 (1988); Cipollone,
505 U.S., at 536-539, 112 S.Ct. 2608 (Blalckmun 1.,
concurring in part, concurring in judgment in part,

- and dissenting in part); see also English, 496 U.S., at

86, 110 S.Ct. 2270; Silkwood v. Kerr--McGee Corp.,
464 U.S. 238, 256, 104 S.Ct. 615, 78 L.Ed.2d 443

i (1984)." In other cases, the Court has found tort law .
" to conflict with federal law without engaging in that

kind of an analysis.  See, e.g., Ouellette, supra, at

B 494-497, 107 S.Ct. 805; Kalo Brick, 450 U.S., at

324-332,101 S.Ct. 1124. We need not try to resolve

~ these differences here, however, for the incentive or

compliance considerations upon which the dissent

‘reliés cannot, by themselves, change the legal result.

Some of those considerations rest on speculation, see,

. e.g., post, at 1936 (predicting risk of "no airbag"
liability and’ manufacturers' likely ‘response to such
" liability); = some "rest- in‘ critical part upon- the: |
- dissenters' .own . view of FMVSS 208's. basic
- purposes--a view -*883 which we reject, see, e. g
post, at 1936- 1938 (suggesting that pre-existing risk
- of "no airbag" liability would have made FMVSS 208

unnecessary); - and others, if- we understand them

-correctly, seem less than persuasive, see, e.g., post, at
- 1936-1937 (suggesting that manufacturers could have.
complied with a ‘mandatory state¢ -airbag duty by

installing a different kind of passive restraint device).’

* And in so concluding, we do not "put the burden" of
: provmg ‘pre-emption on petltloners Post, at 1939.
- ‘We. simply find -unpersuasive their arguments-
. ‘attempting: to ~ undermine the Government'

demonstration of actual conflict. '

One . final point: We place some weight upon DOT's

interpretation of FMVSS 208's objectives and its o
conclusion, as set forth in the Government's brief, -
that a tort suit such as this one would " 'stai[d] as an

obstacle to the accomplishment and execution’ " of
those objectives. Brief for United States as Amicus

. Curiae 25-26 (quoting Hines, supra, at 67, 61 S.Ct.

Copr. © West‘20Q4_(No Clafm_ to Orig. U.S; Govt. Works -
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- 399). Congress has delegated to'DOT. authority' to
- implement the statute;. the subject matter is technical; -
and the relevant h1story and background are complex

“and extensive.. . The agency is likely to have a

thorough' understanding of its own regulation and its” .

objectives and is "uniquely quallﬁed" to comprehend .

the likely- impact of state requirements. Medtronic, - -
518 U.S., at 496, 116 S.Ct. 2240; see id., at 506, 116~

S.Ct. 2240 (BREYER, J,. concurring in part and

" concurring-in judgment). .~ And DOT has explained

FMVSS. 208's objectives, and-the irterference that

"no airbag" suits pose thereto, consistently over time.
‘Brief for United States as Amicus Curige in "
Freightliner Corp. v. Myrick, 0.T.1994, No. 94-286,

- pp- 28-29; Brief for United States as Amicus Curiae
‘in Wood v. General Motors Corp., O.T.1989, No. 89-
46, pp. 7, 11- 16. In these - circumstances, the

agency's own views should make a difference.  See -

City of New York v. FCC,.486 U.S. 57. 64, 108 S.Ct.

1637; 100 L.Ed.2d 48 (1988); **1927Hillsborough:

" County v. Automated Medical Laboratories, Inc.. 471 -
U.S. 707, 714,721,105 S.Ct. 2371, 85 L.Ed.2d 714 -
(1985); de la Cuesta, supra, at 158, 102 S.Ct. 3014:; e
Blum v. Bacon, 457 U.S. 132, 141,102 S.Ct. 2355,
72 L.Ed.2d 728 (1982); Kalo Brzck supra, at 321,

. lOlSCt 1124.

. *884 We have 10 Teason to suspect that the Sohcltor
General's representation of “DOT's views reflects

anything other than "the agency's fair and considered
judgment on the matter.” Auer v. Robbins, 519 U.S." -
452, 461- 462, 117'S.Ct. 905, 137 L.Ed.2d 79 (1997);

. ¢f. Hillsborough County, supra, at 721, 105 S.Ct.

* 2371 (expressing reluctance, in the absence of strong 7

evidence, to find an actual conflict between state law

and - federal rtegulation = where ~ agency that:
~ promulgated the regulation had not, at the time the.

regulation was  promulgated * or subsequently,
concluded that such a conflict existed). - The failure

of the Federal Register to  address pre- emptlon, ‘

‘_expllcrtly is thus not determmatrve

’|7||8||9||10| The dissent would require a formal

: _agency ' statement - of pre-emptive intent. as ‘a

' prerequisite to ‘concluding that a conflict exists. It

relies on. cases, or portions thereof, that did not

- ‘involve: conflict pre- emption. See post, at 1940;
‘California Coastal Comm'n v. Granite Rock Co., 480

U.S. 572, 583, 107 S.Ct. 1419. 94 1L.Ed.2d 577

' (1987); Hillshorough, supra, at 718, 105 S.Ct. 2371. .
-+ And -conflict pre-emption is different.in that it turns

‘on the identification of "actual conflict,” and not on

an express statement of pre-emptive intent. English, -

supra, at 78-79, 110 S.Ct. 2270; see Hillshorough,

supra; at 720-721, 105 S.Ct. 2371: Jones, 430 U.S.; -
- at 540-543, 97-S.Ct. 1305. While "[p]re-emption
. fundamentally is a question of congressional intent,"
" English, supra, at 78, 110 S.Ct. 2270, this Court
traditionally distinguishes . between "express” ' and

“implied" pre-emptive intent, and treats "conflict"

" pre-emption. as an instance of the latter. See, e.g.,
- Freightliner, 514 U.S.. at 287. 115 S.Ct. 1483:
. English, supra, at 78-79, 110 S.Ct: 2270; see also

“Cipollone, supra; at 545, 547-548, 112 S.Ct. 2608:

(SCALIA, J., concurring in judgment in part and
dissenting in part). And though the Court has looked

-for a specific statement of pre-emptive intent where it
- is claimed that the mere "volume and complexity" of
" agency regulations demonstrate an implicit intent to
" displace - all state law in a particular area,
-, Hillsborough, supra, at 717, 105 S.Ct. 2371; see"

post, at 1940, n. 23--so-called - "field pre-emption"--

- the Court has niever before required a specific, formal
. .agency . statement 'identifyingiconﬂict in order to

- conclude that such a conflict in fact exists. *885

‘Indeed, one can assume that Congress or an agency
T ordmarrly would not ‘intend to permit a significant. -
‘conflict.  While we certainly accept the dissent's
basic position that a court should not find pre- -

emption too readily in the absence of clear evidence

- of a conflict, English, supra, at 90, 110°S.Ct. 2270,
-for the reasons. set out above we find such evidence
- here. - To insist on a specific- expression. of agency

intent to pre-empt, made after notice-and-comment

.rulemaking, .would be in certain cases to. tolerate
" conflicts that an agency, and therefore' Congress, .is -

most unlikely to have intended. = The dissent, as we -

e have said, apparently welcomes that result, at least
" wheré - "frustration-of- - purposfe]" pre-emption by
_-agency regulation is at issue. Post, at 1939-1940,
-andn.22. We do not. ' ‘

- Nor do we agree with the dissent that the agency's
- views, as presented here, lack coherence. Post, at . -

1938.. The dissent points, ibid., to language in the
Govemment s brief stating that
"a claim that a manufacturer should have chosen to

install airbags rather than another type of passive

restraint in a certain model of car because of other -
design features particular to that car ... would not”

- necessarily frustrate Standard 2085 purposes.”

Brief for Unlted States as Amicus Curzae 26 n. 23

- (emphasis added).
And the dissent says that these words amount to'a °

concession that there is no' conflict in this very case.

* Post, at 1938. But that i is not  what the words say.
" Rather, **1928 as the italicized phrase ‘ernphasizes,

they s1mply leave open the question whether FMVSS

" Copr. © West 2004”No Cléim‘to Orig.\U.’S. Govt: Works
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208 would pre-empt a dlfferent kind of tort case--one-
not at issue here - Itis p0831b1e that some special -

~design-related circumstance concerning a particular

kind- of  car might require airbags, rather than

~ automatic belts, and that a suit seeking to impose that
', requirement’ could escape pre-emptlon—-say, because

it would affect so few cars. that its rule of law would_.' '
not create-a legal "obstacle” to 208's .mixed-fleet,

gradual objective. - But that is not what petitioners
- *886 claimed. They have argued generally that, to
: be safe, a car must have an airbag.. See App.4. .-

:Regardless the language of FMVSS 208 and the
_ contemporaneous - 1984 DOT explanatron is clear

v-r‘ “enough--even without - giving - DOT's own view
+ special weight.

FMVSS 208 sought a gradually
. developing ‘mix of  alternative passive restraint

devices-for safety-related reasons. - The rulé of state -

tort law for which petitioners argue would stand as an

_ "obstacle" to the accomplishment of that objective.

. "And the statute foresees the apphcatlon of ordinary
_ principles of pre-emption in cases of actual conﬂlct
. Hence, the tort actron is pre ~empted..

The Judgment of the Court of Appeals is afﬁrmed

It is so ordered.

: ‘:v‘fJ.ustrce STEVENS, with whom Justice' SOUTER
-+ Justice THOMAS; and Justice GINSBURG JOIIl
dissenting. .

. - Airbag technology has been available to automobile
_-....mamifacturers for over 30 years. .
'~ general agreement on the, proposmon "that, “to ;be
“safe, a car must have an airbag." Ante this page.
Indeed, current federal law: imposes that requirement
on all automobile manufacturers. ~ See 49 U.S.C. § -
: 30127; 49 CF.R. § 571:208; S4.1.53 (1998).- The
question taised by - petitioners' common-law tort -
action is whether that proposition was sufficiently -

obvious when Honda's - 1987 ~“Accord was

- manufactured to make the failure to install such'a -

- safety feature actionable under theoriés of negligence:
‘or defective design.  The Court holds that an interim
_regulation  motivated - by~ the - Secretary. of

. Transportation's desire to foster gradual development

~«.of a variety of passive restraint devices deprives state "
+ - courts of jurisdiction to answer that question. T -

- respectfully dissent from that holding, and especially
~from the" Court's unprecedented  extension of the
doctrine of pre-emption. = As a .preface to an

" .explanation of my understanding of the. statute and -

Copr. © West 2004 No-Claim to Orig. U.S. Govt. Works

- There is now.".

" the regulatron these prehrmnary observatlons seem

appropnate

*887 "Thrs is a case about federalism," '_Coleman. V.
Thompson, 501 U.S. 722, 726, 111 S.Ct.-2546, 115

L.Ed.2d 640 (1991), that is, about respect for "the.
. constitutional role of the States as sovereign entities.” -
Alden v. Maine, 527 U.S. 706, 713, 119 S.Ct. 2240,
144 L.Ed.2d 636 (1999).
questions concerning the ‘way in which the Federal '~
“Government may ‘exercise its undoubted power to

It raises important

oust state courts of their traditional jurisdiction over:
common-law tort actions.” = The rule the Court
enforces today was not enacted.by Congress ‘and is

* not to be found in the text of any Executive Order or
‘regulation.. It has a unique origin: It is the product
~of the Court's interpretation of the final commentary

accompanying an interim administrative regulation |
and the history of airbag regulation generally. Like

.~ many other judge-made rules, its contours are not

precisely defined. I believe, however, that it is fair

" to state that if it had been expressly adopted by the
. Secretary of Transportatlon it would have read as
. follows: _
- "No state court shall entertaln a common-law tort -,
action based on a claim that an automobile was °

. negligently or defectively designed because it was.
not equipped with an airbag; .
"Provided, however, that this rule shall not apply to

cars manufactured before September 1, 1986, or -

“after such.time as **1929 the Secretary may

_require the- mstallatron of airbags in all new cars;

and

‘ ' "Provided. ﬁJ.rther that this. rule shall not preclude a .
“claim by a driver who was not wearing her seatbelt -

that an ‘automobile was negligently or defectively

designed because ‘it was not equipped with any -

.passive restraint whatsoever, or-a claim that an
‘automobile with particular design features was-

- negligently or defectively designed because-it was -

* equipped with one type of passive restraint 1nstead
" of another." .
Perhaps such a rule. would be a wise component ofa

legislative reform of our tort system. I'express no

opinion about *888 that possibility. It is; however,
quite clear to me that Congress neither enacted any.
such rule ‘itself nor authorized the : Secretary of*

.- Transportation to do so. Itis equally clear to me that
- the objectives that the Secretary intended to achieve - .
o through the adoption of Federal Motor Vehicle Safety

Standard 208 would not be frustrated one whit by

allowing state courts to"determine ‘whethier in 1987
“the lifesaving advantages of airbags had become
sufficiently. . obvious that, their omission might
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constitute a design defect in some niew cars. Finally, -
T submit that the Court is quite wrong to characterize
its reJectlon of the presumption against pre- emptlon o
‘and its - reliance on history - and regulatory
vcommentary rather than either statutory or regulatory -
~text; as ordmary experrence-proved principles “of
‘conﬂlct pre- emptlon " Ante, at 1922.

lacked "an effective and safe passive restraint system,

B mcludmg, but not limited" to; airbags:" App. 3. In-
-/ Motor Vehicle Mfrs. Assn. of United States; Incv.. .~
. ';iState Farm Mut. Automobile Ins. Co,; 463.US. 29,
- 34-38; 103°S.Ct. 2856, 77 L.Ed. 2d 443 (1983), we -

reviewed the first chapters of the “complex and

S.Ct. 2856.. The purpose of the Act] as stated by

.~ Congress, *889 was "to reduce traffic accidents‘ and "
"deaths and injuries to persons resulting from traffic ..
‘accidents.” 15 U.S.C. § 1381.  The Act directed the
Secretary of Transportation or his. dclegatc to -issue. '
"~ “motor vehicle  safety ‘standards ‘that - "shall be -
~ -practicable, -shall meet the need for motor vehiclé L
~ safety, and-shall be stated in Ob_]CCtIVC terms.” §-
~1392(a). The Act defines the term "safety standard” .
as a "minimum - standard ‘for =—motor - vehicle =
. _performance, or motor vehicle
-~ performance.” § 1391(2). - . ‘

FN1. In 1994, the Safety Act was recodified.

at 49 U.S.C. § 30101 et seq. Because the

changes »made" to the Act _as part of the.
. recodification’process .were not:intended to -
be. substantive; throughout' this- opinjon I° "

shall refer to:the pre-1994 vers1on of the
‘ statute as d1d the Court of Appeals '

‘The question presented is whether either the -
National Traffic and Motor Vehicle Safety Act of
1966 (Safety Act or Act), 80 Stat. 718, 15US.C. §
- 1381 et seq. (1988 ed.), [FN1} or the version of
“Standard ,208 promulgated by ‘the Secretary of’
__Transportatlonm 1984,49 C.F.R. § 571.208, S4.1.3- -
. S4.1.4 (1998), pre-empts common-law tort claims = -
~“that ‘an automobile- manufactured in 1987 was
~ negligently and defectively - de31gned because it -

‘the model year 1984.

It was the -

equipment - "

g Standard 208 covers "[o]ccupant crash protectlon "
; Its purpose "is to reduce the’ number of deaths of " '
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‘vehrcle occupants and the seventy of mjurles by
spemfymg vehicle crashworthiness requirements ...
fand] equlpment requlrements for active and passive.

restraint systems.” 49 CF.R. § 571.208, S2 (1998).

" . The first version of that standard, issued in 1967,

simply required the installation of manual seatbelts in-
all automobiles. Two years later the Secretary'
formally proposed a revision that would require the

" installation of "passive occupant restraint systems,"

-, that is‘to say,- dev1ces that-do-not depend for their
effectiveness on any action by the vehicle **1930

- occupant. -

~ The a1rbvag is one such system._[FN2]
The - Secretary's proposal led to a  series ‘of
amendments. to Standard 208 that imposed various

. passive testraint requirements, culminating ina 1977
regulation that mandated such restraints in all cars by
'The two commercially *

available restraints that could satisfy this mandate

*890 were airbags and automatic seatbelts; the .
_ regulation  allowed each - vehicle manufacturer to

choose which restraint to install. In 1981, however,
following a' change of administration, “the new

© Secretary’ first extended the deadline for comphance
~.and then rescinded the passive restraint requirement
" altogether.
- affirmed a decision by the Court of Appeals holding
~that -this. rescission was. arbitrary. '
. Secretary Ehzabeth Dole promulgated the version of
Standard 208 that is at issue in this case.

In Motor Vehicle Mfrs. Assn., we .

.)On remand,.

“FN2. "The airbag is an inflatable device -
" concealed in the dashboard and steermg
‘column. It automatically inflates when a
sensor’ indicates that’ de_celeratnon forces -
from an accident have exceeded a preset
minimum, then rapidly deflates to” dissipate
those. forces. - The lifesaving potential of
“these devices ‘was immediately recognized,
~and in 1977, after substantial on-the-road
" - experience  with -both devices, it  was
- estimated by [the National Highway Traffic’
o' Safety Administration (NHTSA) ].- that
passive . ‘restraints - could : prevent
* approximately 12,000 deaths- ‘and over"
©100,000 serious' injuries . annually. - 42
" Fed.Reg. 34298." - Motor Vehicle Mfis.

e Assn. of United States, Inc. v. State Farm

. Mut. Automobile Ins. Co., 463 U.S. 29, 35;
103 S.Ct. 2856, 77 L.Ed.2d 443 (1983).

.’_rhe' 1984;standard provided for a phase-in of passiyc ,
restraint requirements beginning with the 1987 model -

Copr. © West 2004 No Claim to Orig. U.S. Govt. Works
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year , In that year, vehrcle manufacturers were .
.requlred to equip a minimum of 10% of:their new = -
passenger-cars with such restraints: Whrle the 1987 .
" 'Honda' Accord driven by Ms. Ge1er ‘was' not s0 -
o equrpped it is undlsputed that Honda complied with
" the 10% minimum by 1nsta111ng passive restraints.in .
_ certain other 1987 models. This minimum passrve i

restraint requirement increased to 25% of 1988
- models and 40% of 1989 models; the standard also
_ " mandated that "after September 1, 1989, all new cars
" “must have automatlc occupant. crash protection.” 49

Fed.Reg. 28999 (1984); see 49 CF.R. § 571.208, . .-
_ In response ‘to-a. 1991
" amendment to the: Safety Act, the Secretary amended R
- the standard to Tequire that, beginning in the 1998 *
- model year, all new cars have an airbag at both the -
driver's and right front passenger's positions. [FN3] - - .

- FN3.See 40 US.C. § 30127; 49 CFR.§

571.208, S4.1.5.3 (1998). Congress stated
~that it did not intend its amendment or the

airbags. 49 U.S. C.§ 30127(f)(2).

~ Given that Secretary Dole promulgated the 1984
~standard in response to our opinion invalidating her S
predecessors rescission of the 1977 passive restraint ... .
.7 Tequirement,” she provided a full explanation. for her:'.
" 2" decision not to require. airbags *891 in all cars and to L

‘-phase in the new requirements. ~ The. 1mt1a1 3-year'= PN
~delay was designed to give vehlcle manufacturers:
. +adequate time for compliance. The decision to g1ve o
"manufacturers a choice between - airbags and a
different form of passive restraint, such -as- an .
automatic seatbelt, was mot1vated in part by safety . -

concerns and in ‘part by a desire not to retard the
development of more effective systems. 49 Fed. Reg.

29000-29001 ( 1984) .An important safety concern :
: :'was the fear of a "public backlash" to an airbag " :° -
 mandate that consumers might not fully understand BRI
" The Secretary believed, however,’ that the -use- of
airbags  would avoid possible publlc objections to. - T
" " automatic seatbelts and that many.- of the’ public =
* ‘concerns regardmg airbags were unfounded Id at -

| 28991,

Although the standard did not requ1re a1rbags in all

cars, it is clear. that the Secretary did 1ntend to .
. encourage wider- use of a1rbags One of her basrc S

Secretary's. ' consequent - alteration - of
Standard 208 to:affect the potential 11ab111ty i
of vehicle manufacturers under applicable .
law. related ‘to vehicles with or without

-.conclusions i ‘was~ that “[a]utomatrc occupant

protectron **1931 systems that do not_totally ‘rely

-.upon  belts, ~such " as _airbags - ..., offer significant .

addltronal potentlal for preventing. fatalities and -
injuries,- at least in: part because the Amencan public -
is likely to.find them less intrusive; . . their -

developmerit and availability should be: encouraged O

through approprlate incentives." Id. at 28963; see

-also id., _at 28966, 28986 (noting" conclusion of both

Secretary ‘and - manufacturers that airbags used in -
conjunction with manual lap- and shoulder belts -

" ~would ‘be. "the most effective system of: all" for =
]_preventlng fatalrtles and ‘injuries). S
i therefore included a phase-in period in orderto: -

The Secretary B

encourage : manufacturers to comply with the standard
by installing airbags and = other (perhaps more:

- effective) nonbelt technologies that - they. might

develop, rather. than by installing less expensive

E automatic: seatbelts. [FN4] As a further incentive -
- *892 for the use of such technologies, the standard -

provided that a vehicle equipped with an airbag or

. other nonbelt system would count as 1.5 vehicles for
-the ‘purpose’ of ‘determining compliance with the .
‘ requ1red 10,.25, ‘or 40% minimum passive restraint

requirement durrng the phase- in period. 49 CFR. §

- 571.208, S4.1.3.4(a)(1) (1998). With one obhque o

exception, [FN5]. there is no mention, either in the

‘ ‘text ‘of ‘the final standard or in the accompanying

comments; of the possibility that the risk of potential
tort liability would provide an - incentive for

. manufacturers to_install airbags. Nor is there any -

other - specific evidénce of an intent to- preclude :
common-law tort actions. :

o FN4 "It the Department had requrred full -
* comipliance by September 1, 1987, it is very

* likely all of the manufacturers would .have
“had to comply through the use of automatic
belts -Thus, by phasing-in the requirement,

the Department makes it easier - for
vmanufacturers to use other, perhaps better,

; ‘systems 'such as a1rbags and. passwe
. mtenors 49 Fed. Reg 29000(19841 e

R v

. ‘manufacturers - were lrkely “to". use.. the
y cheapest system to comply with the new'
-standard, the Secretary stated that she
‘believed "that competltlon, potentlal 11ab111ty

for any deficient systems[,] and pride in -

S ‘one's product would prevent this." Ibld

* Copr. ©_‘Wgét"'fzobz‘t‘Nq’CIaiiﬁtdorig;_Uﬁs;:_od_vt‘,’wb'rk's

_ENS. In response fo a comment that the. .
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n

Before drscussmg the pre- emptlon issue, it is

- appropriate to note that there is a vast difference-

~between a rejection of - Honda's threshold_arguments

in favor of federal pre-emption and a conclusion that
‘petitioners ultimately. would prevail . ‘on . their -
common-law tort claims.. I express no opinion on

the possible merit, or lack of merit, of .those claims.

I do observe, however, that. even though good-faith - ,

~compliance with the minimum requirements of

Standard. 208 would not provide Honda with a
’ tcomplete defense “on the merits, _[FN6] 1 assume ' -
*893 that such compliance . would be admissible -
evidence tending to negate charges of negligent and =~
defective design._[FN7] In addition, **1932 if -

Honda were ultimately found liable, such compliance
would presumably weigh against an award of
punitive damages. Silkwood v. Kerr- McGee Corp.,
485 F.Supp. 566, 583-584 (W.D.Okla.1979)

" (concluding - that ' substantial - compliance =~ with
- regulatory scheme did not bar award of punitive

damages, but noting. that "[g]ood faith belief in, and
. efforts to- comply ‘with, all government regulations

~-would be evidence of conduct inconsistent- with the .
mental state requisite for punitive damages under .-

state law) | 8]

B FN6. Wooa"»v. Gene’ranotofS Corp:, 865

| F.2d 395, 417 (C.A.L 1988) (collecting
cases). The result would be different, of
course, if petitioners had brought common-,

- law tort - claims ' challenging - Honda's = -

 compliance with a - mandatory minimum

federal standard--e.g., claims that a 1999
-7 Honda was neghgently and defectively
designed because it . was -equipped with =~ -
airbags as.required by the current version.of -
Standard 208. Restatement (Third) of Torts: -

" General Principles§ 14(b), and Cornmient g

- (Discussion Draft, Apr. 5, 1999) ("If the - .

actor's .adoption [or rejection] -of a
" precaution would require the actor to v1olate

a statute, the actor cannot be found negligent .

- for failing to: adopt [or reject] - that
precaution”);

: federal ‘regulatory requirement as question

of pre-emption rather than of liability on the :
merits); Florida Lime & Avocado Growers,
Inc. v. Paul, 373 U.S. 132, 142-143,83 S.Ct.

ST

cf. ante, at 1920-1921
(discussing  problem of -basing state- tort, .
- liability upon complrance with mandatory © - common-law no-a1rbag claims.” -It also argues that

_the claims are in any event 1mp11edly pre-empted -

1210, 10 L.Ed.2d 248 (1963) ("A holding of
- federal exclusion of state law is inescapable .- °
" and requires no inquiry into congressional
design where compliance- with both federal
" [regulations and state tort law] i is a physrcal-

- _,'1mp0551b111ty ",

' FN7. Restatement (Third) of Torts:
Products Liability § 4(b), and Comment e
(1997); Contini v. Hyundai Motor Co., 840 .

_ F.Supp. 22, 23-24 (SD.N.Y.1993). - See
-~ also Restatement (Second) of Torts § 288C,

- and - Comment a (1964) (negligence);
‘McNeil Pharmaceutical v. Hawkins, 686

. A2d 567, 577-579° (D.C.1996) (strict

 Tiability). | =

FN8. The subsequent history of Silkwood

"~ -does not cast doubt on this premise. See .
. Silkwood v.-Kerr-McGee Corp.; 667 F.2d
908, 921-923 (C.A.10 1981} (reversing on
ground ‘that federal law pre-empts award of

; - punitive. damages), rév'd and remanded, 464 - o

- 'US. 238, 104 .S.Ct. 615, 78 L.Ed.2d 443
"' (1984), on remand, 769 F.2d 1451, 1457-
1458 (C.A.10 1985). . ~

The partles have not called our attentron to any .

appellate court -opinions discussing the: merits of
" -similar no-airbag claims despite the fact that airbag

technology was available for many years before the

' promulgatlon of the 1984 standard--a standard that is .
. not..applicable to any automobiles manufactured
~ before September 1, 1986. Given that an arguable '
. basis for a pre-emption defense did not exist until that =
_standard -was. promulgated, it is- reasonable to infer
.-~ that the manufacturers' assessment of their potential
. liability' for compensatory and punitive -damages on
- such claims--even *894 without any. pre-- emption

defense--did  not provrde them with a sufficient -

“- incentive to” engage. in widespread installation of

airbags, E

. Turmng to the sub_;ect of pre- emptron Honda
" contends that the Safety Act's pre-emption provision, |
15 U.8.C. § 1392(d), expressly pre-empts petitioners'

because the 1mposrtlon of liability in cases such as..

this would frustrate the purposes of Standard 208. 1 -
L discuss- these. alternative arguments in turn.

| Copr: © West 2004 No Clarm to Orig. U.S. Gowt: Works
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When a state statute, administrative rule, or :
" - common-law ¢ause of action conflicts with a federal

statute, it is axiomatic that the state law is without
effect. - U.S. Const., Art. VL cl. 2; Cipollone v.

‘Liggett Group, Inc., 505 U.S, 504, 516, 112 S.Ct. -
2608. 120 1.Ed.2d 407 (1992). On the other hand, it

"is equally clear that the Supremacy Clause does not
‘give unelected federal judges carte blanche to use.

- federal law as a means of imposing their own ideas of -

7 tort reform on the States. [FN9] Beécause of the role -

of States as separate sovereigns in our federal system,

we have long presumed that state laws--particularly

those, such as the provision of tort remedies. to

compensate for personal injuries, that are within the

'scope of the States' historic police powers--are notto - . -
be pre-empted by a federal statute unless it is the
clear and manifest purpose of Congress to do so."
' - Medtronic, Inc. v. Lohr, 518 U.S. 470, 485,116 S.Ct.
'+ 2240,-135 L.Ed.2d 700 (1996); "Gade v. National -
. 'Solid Wastes Management Assn., 505 U.S, 88, 116-

117, 112 S.Ct. 2374, 120 1L.Ed.2d 73 (1992)

(SOUTER, 7., dissenting) ("If the [federal] statute's"

terms can be read sensibly not to have a pre-emptive

effect, the presumption controls and no pre empnonv. :

may be 1nferred")

FNO. Regréttably, the Court has not a1Ways ,
proposition : * as’
scrupulously as the former. See, e.g., Boyle =

“honored  the . latter -

V. Ur_tited Technologies Corp., 487 U.S. 500,
108 S.Ct. 2510, 101 L.Ed.2d 442 (1988).

*89_5_'-‘When-a federal statute k;ontains' an eﬁ(press pre- .-
" emption provision, "the task of statutory construction

must in the first instance focus on the plain-wording

‘of [that provision], which necessarily contains the .
best evidence of Congress' pre-emptive intent.” CSX .=
Transp., Inc. v. Easterwood, 507 U.S. 658, 664, 113 -
©.8.Ct. 1732, 123 1.Ed.2d 387 (1993). The Safety Act
contains both an express pre-emption provision, 15"
U.S.C. § 1392(d), and a saving **1933 clause that -
expressly preserves common-law claims, § 1397§k) ,

The relevant part of the former provides:
_"Whenever a Federal motor vehicle safety standard

any -authority either to establish, or to continue in
effect, with respect to any motor vehicle or item of

~established under this subchapter is in effect, no:
State or political subdivision of a State shall have -

" motor vehicle equipment[,] any safety standard =~
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“applicable to the same aspect of performance - of

- such vehicle or item of equipment which' is not

identical to the Federal standard." [FN10] -

FN10. This provision is now codified at 49
U.S.C..§ 30103(b)(1). Because both: federal
and state opinions: construing this provision
. ‘have consistently referred to ‘it as " §
1392(d),” ‘I  shall - follow that practice.
‘Section _1392(d) 'contains these additional
* sentences: "Nothmg in this section shall be
‘construed _as preventing. any State from
enforcing any  safety standard which is

identical ‘to "a Federal safety standard.. -

Nothing in this section shall be construed to
prevent the Federal. Government or the
government of any State or political
subdivision thereof from establishing - a
safety requirement - applicable "to motor
vehicles ‘or motor vehicle ‘equipment’
procured for its own use if such requirement
imposes a higher standard of performance
than that required - to comply with the.
L otherwme apphcable Federal stand ard "

The latter states: :

- "Comipliance with any Federal motor vehicle safety
standard issued under this subchapter does not
exempt any person from any liability . under

"_.commonlaw [FN11] -

" FNI11. This provision is>no>w.cod‘if1ed at49
"U.S.C..§ 30103(e). Seenn. 'l and 10, supra. -

© . *896 Relying on § 1392(d) and legislative history . =

discussing Congress' . desire for uniform national

- safety standards, [FN12] Honda argues that

petitioners’. common-law . no-airbag. claims . are
expressly * pre-empted “ because success on those

. claims " would necessarily establish a state "safety
_standard" not identical to Standard 208. It is

perfectly clear, however, - that " the term "safety

-standard" as used in these two sections refers to an - .
. objective " rule prescrlbed by a legislature or an

administrative agency and does not encompass case-

spec;_fnc decisions by judges and juries that resolve
- common-law claims. That term is used three times in{
- these sections; presumably it is used consistently.

Gustafson v. Alloyd Co., 513 U.S. 561, 570, 115 S.Ct. .

1061, 131 1..Ed.2d 1 (1995). Thetwo references to a
federal safety standard-are necessarily describing an

Copr. © West 2004 No Claim to Orig. U.S. Govt. Works
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“objective adrmnlstratlve rule.” 15 U S C.§ 1392(a)
When the pre-emption provision refers to a. safety

“standard  established: by a "State -or political

subdivision of a State," therefore, it is most naturally

.. read to convey a similar meaning. In addition, when .
the: two sections .are read together, they provide
compelling: -evidence of an intent to distinguish:
between legislative and administrative rulemaking,

on the one hand, and common-law liability, on the

- ‘other. . This distinction was certainly a rational one.
for Congress to draw in the Safety’ Act given that
common-law 11ab111ty--un11ke most * legislative or

“administrative mlemakmg--necessarlly performs an
__important . remedial role in compensating ' accident

Cvictims.  Cf. Silkwood v. Kerr-McGee Corp., 464 .
U.S. 238, 251, 256, 104 S.Ct. 615, 78 LEd2d 443

o (1984).

. EN12. SRep. No. 1301, 89th Cong., 2d°. -

Sess, 2 (1966); H.R.Rep. No. 1776, 89th
_Cong 2d Sess., 17 (1966).. .

It is true that in three recent cases we concluded that -
broadly ' phrased pre- . emptive - commands.
encompassed common-law claims. .In Cipollone v.
Liggett Group, Inc., while we thought it clear that the -

pre-emption provision in the 1965 Federal Cigarette
Labeling and Advertising Act applied only - to
" "rulémaking bodies," 505 U.S., at 518, 112 S.Ct.
2608, we concluded’ that the broad command in the

~ subsequent * 1969 *897 amendment  that "[n]o. "
_ requirement or prohibition.... shall be imposed under. .

~ State law" -did include certain .common- law claims,

" Id. at 548-549 112 S.Ct. 2608 (SCALIA; J.,

concurring. in judgment in part and. dissenting in

part)._[FN13] In **1934CSX "~ Transp., Inc. v, .
-+ Easterwood, where the pre-emption clause of the

_Federal Railroad Safety Act of 1970 expressly
provided that federal railroad safety = regulations

- would pre-empt any incompatible state " 'law, rule,
regulation, order, or standard relating to - railroad =

safety,’ " _[FN l4l we held that a federal regulation

.. governing: maximum tram speed pre-empted a.

“negligence claim that ‘a speed under the federal
maximum was excessive. And in Medtronic, Inc. v.

Lohr ‘we recognized that the statutory reference to

"any requirement” imposed by a State or its political

subdivisions may include common-law duties. 518 -
' U.S., at 502-503, 116 S.Ct. 2240 (plurality opinion); -
id., at 503-505, 116_S.Ct. 2240 (BREYER, J.,
- -concurring in part and concurring in judgment); id;
“at_509-512, 116 S.Ct. 2240 .(O'CONNOR, 1., -

Copr. © West 2004 No Clainr to Orig. us: Govt; Works

‘concurring in part and dissenting in part).

EN13. The full text of the 1969 provision
-“read: " 'No requirement or prohibition based

. 'on smoking and health shall be imposed = -
- under -State law with respect to the .

~ advertising or promotion of any cigarettes -
the packages of which are labeled in
conformity with the provisions of this"Act.' "

'505 U.S., at 515, 112 S.Ct. 2608 (quoting
Public Health Cigarette Smoking Act of _
1969 84 Stat. 88)

 FNI14. 507 US.. at 664, 113 S.Ct. 1732
(quoting § 205, 84 Stat. 972, as amended,”
45U.S.C. § 434 (1988 ed. and Supp. II)).

The statutes construed in those cases differed from

the Safety Act in two significant respects. First, the
language in each of those pre-emption provisions was
significantly broader than the text of § 1392(d).

~ Unlike the broader language of those provisions, the -
..ordinary - meaning- of the term "safety standard"

includes positive enactments,. but does not include-

‘ _)udICIal dec1s1ons in common- law tort cases.

0 .Second, the_statutesat, issue in Cigollone, CSX and

Medtronic did not contain a saving clause expressly
preservmg common-law remedies. The saving

- clause in the Safety Act *898 “unambiguously
. expresses a decision by Congress that compliance
- 'with a federal safety standard does not exempt a

‘manufacturer from any common-law liability. - In
' light of this reference to common-law liability in the
"saving clause, Congress surely would have included a
. similar reference in § 1392(d) if it had infended to. - -
“pre-empt such liability. ~Chicago v. Environmental

Defense Fund, 511 U.S. 328, 338, 114 S.Ct. 1588,
128 L.Ed.2d 302 (1994) (noting presumption that
Congress - acts mtentlonally when it includes

“particular language in one sectlon of a statute but o

omrts itin another)

‘The Court does not disagree with this interpretation

- of the term "safety standard" in § 1392(d). Because -
.- the meaning’of that term as used by Congress in this’
“statute is clear, the text of §  1392(d) is itself . .

sufficient to establish that the Safety Act does not
‘expressly pre-empt common- law claims. In order to

.avoid the conclusion that the saving -clause is

_superﬂuous, therefore, it must follow that it has a

!
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 different purpose: to- lrnut, or possrbly to foreclose

entirely, the possible pre-emptive effect of safety '

- standards promulgated by the Secretary. The Court's

- approach 'to the case has "the ‘practical effect of -
readmg the savrng clause out of the statute: altogether :

3

~ FNIS. The Court, surely cannot beheve that

o Congress included that clause. in the statute

" just to avoid- the danger that ‘'we would
‘otherwise fail to. give the term "safety

standard" its ordmary meanmg

: Grven the cumulative force of the fact that §
'1392(d) does not expressly. pre-empt common-law -
" claims and the fact that § 1397(k) was. obviously
.intended  to, limit the pre-emptive effect of. the

Secretary's safety standards, it is quite wrong for the

Court to assume that a possible implicit conflict with -

“the purposes to be achieved by such:a standard

should have the same pre- émptive effect " 'as an.-
~ obstacle to-the accomplishment and execution of the -
full purposes and . Ob_]eCtIVCS of Congress.' " Ante, at

1921. Properly construed, the Safety Act imposes a

special burden on a party relying on an arguable,
implicit conflict **1935 with a temporary regulatory

. -policy-- = *899 .rather than ;a conflict. with
congressional policy: or ‘with ‘the text of “any

regulation--to demonstrate that a common-law clarm .

has been pre- empted
R\

; ,Erfen »though the Safety Act does not ex'pressly pre-
" empt - common-law : claims, Honda contends that

“Standard 208--of its own force-—1mp11c1t1y pre- empts L

. the claims in this case. v a

"We  have recognized that a federal " statute

- implicitly overndes state law either when the scope
ofa statute indicates that Congress intended federal

‘law_to occupy a field exclusively, English v,
General Elec. Co., 496 U.S, 72, 78-79, 110 S.Ct. -

2270, 110 L.Ed:2d 65 (1990), ‘or when state law is

in actual conflict with federal law: We have found - -
L 1mp11ed conflict pre-emption where-it is 'impossible- o
for a private party to comply . with ‘both state and ~

federal requirements,’ id., at 79, 110°S,Ct. 2270, or

“where' state law 'stands as an obstacle to the

-accomplishment and execution of the full purposes

. and objectives of Congress.' Hines v. Davidowitz,

312 U.S. 52, 67, 61 S.Ct. 399, 85 L.Ed. 581
(1941)." . Freightliner Corp. v. Myrick, 514 U.S,

_argument. -

280,287, 115 S.Ct. 1483, 131 L.Ed.2d 385 (1995).

" In addition, we have concluded that regulations
"intended to pre-emipt state.law" that are promulgated
" by an” agency acting nonarbitrarily and within its

congressionally delegated authority may also have.
pre-emptive force. Fidelity Fed. Sav. & Loan Assn. v.

. Dela Cuesta, 458 U.S. 141, 153-154, 102 S.Ct, 3014,
73 L.Ed.2d 664(1982). In this case, Honda relies on
._the last of the implied pre-emption principles stated
~in_ Freightliner, - arguing that .the  imposition. of
. common-law liability for failure to install an airbag
~would. _frustrate the purposes and objectxves ‘of
' ’-Standard 208.

Both the text of the statute and the text-of the
standard provide persuas1ve reasons for rejectmg this
The saving clause of the Safety Act -
arguably 'denies the Secretary the authority -to

‘promulgate ‘standards -that would *900 pre-empt.
-common-law remedies. [FN16] Moreover the text of

Standard 208 says nothing about pre-emption, and I
am_mot -persuaded 'that Honda has overcome our

. traditional- presumption that it lacks any 1mphc1t pre- .
emptxve effect e

EN16. The Court contends, in essence, that a
saving . clause cannot . -foreclose implied
cotiflict pre-emption. Ante, at 1921-1922.
The cases it cites to support that point,
however, merely interpreted the language of . -
. the particular saving clauses at issue and

concluded that ‘those. clauses did' not ’

4 -+ foreclose implied pre-emption; they do notj
'. -estabhsh that a saving clausé in"a given

statute cannot foreclose implied pre-emption o

based “ on frustration of that . statute's
" purposes, or even (more importantly for our
. present purposes) that a saving clause in a
‘.given statute cannot deprive a regulatzon'

issued pursuant to that statute of any implicit -

pre- emptlve effect.  See Unifed States v. -

_ Locke, _ante, at_104- 107, 120 S.Ct. 1135;

" International Paper Co. v. QOuellette; 479

U.S. 481, 493, 107 S.Ct. 805, 93 L.Ed.2d .

- 883 (1987) ("Given that the Act itself:does ‘-
.- not speak directly to the issue, the Court -
“. must be guided by the goals and policies of .

" the Act in determining whether it in fact pre- .
-+ empts an . action"); Chicago & North .

Western Transp. Co. v: Kalo Brick & Tile
: Co..450U.8. 311,:328, 331, 101 S.Ct.- 1124,
. 67 L.Ed.2d 258 (1981).. As stated in the -
~text, I believe the language of this particular |

- Copr. © West 2004 No.Claim to Orig. U.S. Govt. Works : S !
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s savmg clause unquestlonably hnuts and o
possibly forecloses ¢ntirely, the pre- emptive '

effect that safety standards promulgated by

" the Secretary have on common- ‘law
See Louisiana Pub. Serv.
Comm'n_v. FCC 476 U.S: 355 374, 106

_remedies.

. S.Ct. 1890, 90 1..Ed.2d 369 (1986). Under

- that interpretation, there is by definition no -

frustration of federal purposes--that is, no
- "Molerat{ion of] actual conflict," ante, at

.1922--when tort suits are allowed to. go -
.. forward. . Thus, because there is a“textual -

' basis for concluding that Congress intended
to preserve the state law at issue, I think it

‘ _entirely - appropriate for ‘the party favoring

" pre- emptlon to bear a spec1a1 burden. in

- attempting” to . show  that valid - federal

purposes would be frustrated if that state law
-were not pre- empted S

Honda argues and the Court now- agrees that the ' v’ _ "
- -risk of liability presented by common-law claims that -
© vehicles without **1936 airbags are negligently and

' defectlvely 'designed - would. frustrate - the policy
decision that the Secretary made in promulgatmg
B Standard 208. - This decision, in their view, was that
" safety-<including' a- desire to . encourage "public
acceptance of the airbag - technology . and
. experimentation with better passive restraint systems”
[FN17]--would best ‘be promoted - *901 through
‘gradual implementation of a passive restraint

- requirement making airbags-only one of a variety of

. systems that a manufacturer-could 1nsta11 in order to

. - comply, rather than through a requlrement mandating
. the use of one particular system in every vehicle. In
' its brief supporting Honda, the United States agreed

It argued that if -the.

_with this submission. -
~manufacturers had known in 1984 that théy might
later be held liable for failure to install airbags, that
risk "would likely have led them to install airbags in
-all cars," thereby frustrating the Secretary's safety
- goals- and interfering. with the methods designed to

-+, . achieve them. Brief"for,Uni,tevd fStates'as Amicus. B
- :Curiae25. - SR S

FNIT. 166 F3d 1236 1243

_(CADCIS9),

There are at least three flaws in th1s argurnent that,
provide sufficient grounds for Tejecting it. ‘First, the

entire -argument is based on an unrealistic "factual

’ "predicate.‘ : ,:Whate;\}er'the risk of liability on a no-
- .airbag claim may have been prior to the promulgation .-~ <
of the 1984 version of Standard 208, that risk-did not -

lead any ‘manufacturer to' install airbags in even a

- substantial portion of its cars. = If there had been a

realistic likelihood that the risk of tort liability would
have that” consequence, there would have been no .

‘need for Standard 208. “The promulgation of that

standard'certainly did not increase the pre-existing .
risk of liability. - Even if the standard did not create a

previously unavailable pre-emption defense, it likely
- reduced the . manufacturers' risk of liability by
enabling them to point to the regulatlon and ‘their -

compliance therewith as evidence tending to negate’ -

| -charges of negligent and defective design. See Part-

II, supra.. - Given that the pre-1984 risk of liability :
did not lead to widespread airbag . installation, this.
reduced risk of liability was hardly likely to compel -

+ - manufacturers to install airbags in all cars--or even to -
‘compel them to comply with Standard. 208 during the

phase in perlod by installing airbags excluswely

L Second even if. the manufacturers asscssment of
. their risk of liability ultimately proved to be wrong,
L the purposes of Standard 208 would not be frustrated.
. In light of the inevitable *902 time interval between -
- the eventual filing of a tort action alleging that the
failure to install an a1rbag is a design defect and the

possible resolutlon of such a ‘claim against a

~ - manufacturer, . as well as the additional " interval
‘between such a resolution (if any) and manufacturers'
: comphance ‘with the state-law duty in question,"
ante,; at 1926, by modifying their designs to avoid

such- liability in the future, it is obvious that the

" phase-in period would have ended long before its -

purposes could have been frustrated by the specter of

“tort liability. - Thus, even without pre-emption, the -
- public would have been given the time that the

Secretary deemed necessary to gradually adjust'to the

_ increasing use of airbag technology and allay their
- unfounded concems about it. Moreover, even if any

no-airbag . suits were ultimately resolved against
manufacturers, the resulting incentive to modify their
designs' ‘'would have been 'quite different from a

decision by the Secretary to mandate the use of . -

a1rbags in every vehicle.” For example, if the extra

- - credit provided for the use of nonbelt  passive

restraint technologies during the phase-in period-had-

(as ‘the Secretary  hoped) ultimately encouraged. .
-manufacturets to develop a nonbelt system more

effective than the airbag, manufacturers held liable
for failing to install passive restraints would have
been free to respond by modifying their designs to

-~ include**1937 such' a system’ instead of an airbag, .

" Copr. © West 2004 No Claim to Orig. U.S. Govt. Works
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U..|FN18[ It seems clear therefore that . any *903 -
potential tort liability would . not.- frustrate the
- Secretary's desire to encourage both experimentation.
-« “with better passive . restraint systems and publlc‘

‘ acceptance of airbags.

N 18'..»’The Court's failure to_""understand

“[this point] correctly,” ante, at 1926, is

directly attributable to “its fundamental -
‘rmsconceptron -of the .nature of "dutiés -
. imposed by tort law. - A general verdict of ' -

o

liability in a case -seeking - damages for

e “negligent and defective design of a-vehicle
' _ that (like Ms. Geier's) lacked any passive’ .
.. Testraints does not amount to an immutable, :

: ‘mandatory 'rule of state tort law imposing ..
~ a duty [to install an airbag]." A4nte, at 1925;

_see also ante, at:1920 (referring to verdict in -
common-law tort suit.as a "jury-imposed
Rather, that verdict
merely reflects the jury's judgment that the .
manufacturer of a. vehicle without any-.
passive restraint’ system breached its duty.of .
due care by'designing a product that was not

safety standard").

reasonably -‘'safe  because .a reasonable

alternative ‘design-- 'including, .but ‘not .
" limited' to, airbags,” App. 3--could have; ‘
- teduced the foreseeable. risks of harm posed’, -

by the product. See Restatement (Third) of

Torts: Products- Liability §  2(b), -and.
Comment d (1997); id, § 1, Comment a"

- . (noting that § 2(b) is rooted in concepts of

- 'both negligence and strict liability). - Sucha . -
verdict obviously does“not: foreclose the:
.p0551b111ty that more than one alternative -
design exists the use of which would render

‘the vehJcle reasonably- safe and satisfy the-

manufacturers duty of due care. Thus, the ‘
, Court is qurte\ wrong to suggest that, as a . -
".:. consequence of such a verdict,’ only the

installation of  airbags. would " enable

Th1rd desprte 1ts acknowledgment that the saving
, '_clause preserves those actions that séek to establish. : -
“greater safety than the minimum safety achieved by a
federal regulation intended to provide a floor," ante, ; .

~at 1919, the Court completely ignores the important

fact that by definition all of the standards established.
under the Safety Act--like the British regulations that - .
. governed the number and capacity of hfeboats aboard

»j’the T itanic [FN]9Z--1mpose minimum, rather than AR

. Copr. © 'West 2004 No Clairn to Oﬁg. U.S. Gowt. Works -

manufacturers to avoid 11ab111ty in the future L

" fixed »oir' maximum, requirements. . 15 U.S.C. §

1391(2); see Norfolk Southern R. Co. v. Shanklin,

_ante, _at 359, 120 S.Ct. 1467 (BREYER, I,
: concurrrng) ("[F]ederal mmzmum _safety standards
should . "not pre-empt . state tort.. action");

" Hillsborough_: County -

, v. _Automated _Medical
Laboratories, Inc., 471 'U;S.-707; 721, 105 S.Ct.

. 2371.851.Ed2d 714 (1985). The phase-in program .~
-authorized by Standard 208 thus set = minimum
;v_percentage requirements. for the’ ‘installation” of

passive restraints, 1ncreas1ng in annual stages of
10,25, 40, and 100%. ~ Those requirements were not

i cellmgs and it is obvious that the Secretary favored a

more rapid increase. The possibility that exposure to

potential tort liability *904 might accelerate the rate -
_of inicréase would actually further the orily goal - -
explicitly mentioned in the standard itself: reducing -

the number of deaths and severity of injuries of
vehicle ~occupants. - Had gradualism been
independently important as a method of ac] hrevmg the

.. Secretary's safety goals, presumably the. Secretary

would have put a ceiling as well .as a floor on each

- annual ‘increase in ' the requlred percentage of: new' S
‘ passwe restraint installations. For similar reasons, it

is ‘evident that variety was not a matter of
independent importance to- the Secretary. . Although.

+ the standard’ allowed manufacturers to comply with
-the minimum percentage requirements by -installing P
_ passive restraint systems other than a1rbags (such as ’
"~ automatic . seatbelts), ‘it encouraged them to install -
- . airbags and other nonbelt systemsthat might be -

developed in the future. The Secretary did not act to

ensure the use of a variety of passive restraints by .-
. placing celllngs on the number of airbags that could
" be used in complying **1938 with the minimum
" requirements._ [FN20] Moreover, even if variety and -
" ‘gradualism had been independently important to the
- - Secretary, there.is nothing in the -standard, the
. "accompanying commentary, or the history of airbag -
. -regulation to support the notron that the Secretary - - '
“intended to advance those purposes at all. costs,
" without regard to the detrimental consequences that . .-
pre- emption of tort liability could have for the
~ -achievement ~of her avowed purpose ‘of reducing. -
" vehicular. injuries.
. Corp 464US at 257, 104SCt 615

See Silkwood v. Kerr-McGee

" ENI19. .S‘tatutory‘ Rules and ofders 1018--

“1021, 1033-(1908).

. See Nader & Page,
. _'Automobrle-Desmn .

" Wash. LRev. 415, 459 (1996) (noting that
" 'the ‘Titam‘c

. . ) S ke : : Page21v S
.7 146 L.Ed.2d 914, 68 USLW-4425, Prod Liab Rep. (CCH) P 19,795, 00°Cal. Dally Op Serv. 3950, 2000 Darly ‘
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‘governmental regulatrons settmg minimum ..
requirements for lifeboats when it left port ;-

‘  onits final, fateful voyage with"boats
capable of carrying only about [half] of the

" people on board"); W. Wade, The Titanic: -

End of a Dream 68 (1986).

“FN20. Of "course, allowing a suit . like
petitioners' = to  proceed - against- a .
manufacturer that had installed no passive =
restraint system in a particular vehicle would

not even arguably pose an "obstacle" to the -

auto manufacturers'  freedom ‘to choese

among - 'several different passive restraint
.Cf. ante, at 1923-1924, _

device options.
1925

~ My disagreement with Honda and the Government »

-:runs déeper than these flaws, however.  In its brief,

“the - Government concedes that "[4] claim -that a -
‘manufacturer should have chosen to install arrbags
rather than another type of *905 passive restraint ina -
' certain'model of car because of other design features '

partlcular to that car .. would not necessanly

.. frustrate Standard 208's purposes.”. Brief for United
States, as. Amicus Curiae 26, n. 23.. [FN21] 'i

- Petitioners' claims here are quite similar to the claim
described. by the Government: their complaint

- discusses other design features: particular to the 1987 - s
Accord (such as the driver's seat) that allegedly v
rendered it unreasonably dangerous to operate -
without an airbag. App. 4-5. The only distinctionis -
that in this case, the particular 1987 Accord drivenby =
Ms. Geier included no passive restraint of any kind .

~ because Honda chose to comply with Standard 208's

10%  minimum  requirement by installing passive

: . restraints in other 1987 models. Ifail to see how this

distinction . makes a difference to the purposes of . o
If anything, the type of .

-~ Standard' 208, however.
: 'clalm favored by the Government--e. g, that a

particular model of car should have contained an -
. _.airbag instead of an automatic seatbelt--would seem
: to trénch even moré severely upon thé purposes that =
“the Government and Honda contend were behind the -
- promulgation of Standard 208: that having a variety .
oof passive restraints, rather than only ‘airbags, was

- mecessary to promote safety.  Thus, I conclude that
the Government, on the Secretary's behalf, has fa11ed

to-articulate. a coherent view of the policies behlnd‘_". L
Standard 208 that would be frustrated by petltloners -

~ claims."

FN21. Compare ante, at 1925 (disagreeing

-~ with Government's view by concluding that
'~ tort-law duty "requir{ing] manufacturers of
. all similar cars to install airbags rather than
other -passive restraint systems ... would: -
[present] an obstacle to the variety and mix -

of devices -that the federal regulation”

. sought"), with arite, at 1926, 1927-1928
“ (noting that "the agency's own views should
make a difference,” but contending that the
- above-quoted Government view is "not at

issue here"). ' - ‘

v

-For these -reasbns, it is evident that Honda has not

crossed the high threshold ~established by our
decisions regarding *906 pre-emption -of state laws -

. that allegedly frustrate federal purposes: it has not
‘demonstratéd that allowing a common-law no-airbag
claim to go forward would impose an obligation on -

. manufacturers that directly and irreconcilably = -

- . contradicts any primary objective that the Secretary

.. set forth- withclarity in Standard 208." Gade v..

‘National Solid Wastes Management Assn., 505 U.S,, - -

at 110, 112 S.Ct. 2374 (KENNEDY, J., concurring m Lo

part and concurring in judgment); id., at 111 112

- S.Ct 2374 ("A freewheeling judicial inquiry into

whether [state” law] is’ in tension - with federal

- objectives, would' undercut the principle that it is
_Congress. -[and federal agencies,] rather than “the

courts|, ] that pre-emp[t] state law"). Furthermore, it ,
is important to note that the text of Standard 208
(which the Court does not even bother **1939 to

C'quote in its opinion), unlike the. regulation we

reviewed in Fidelity Fed. Sav. & Loan Assn.'v. de la
Cuesta, 458 U.S., at 158, 102 S.Ct. 3014, does not
contain-any expression of an intent to displace state

“* law.. Given our repeated emphasis on the importance -
~of the presumption against ‘pre-emption, see, e.g.,
+ "CSX Transp.. Inc. v. Easterwood, 507 U.S.. at 663-
664, 113 S.Ct. 1732; Rice v. Santa Fe Elevator
Corp.,; 331 'U.S. 218, 230,.67 S.Ct. 1146, 91 L.Ed.

- 1447 (1947); this silence lends additional support to
the. conclusmn that the continuation of whatever
- commion-law liability may exist in a case like this

poses no-danger of frustrating any of the Secretary's
primary purposes - in promulgating “Standard 208.

 See . Hillsborough County v. Automated Medical -
- - Laboratories, Inc., 471 U.S.; at 721, 105 S.Ct. 2371;
. Silkwood v. Kerr-McGee Corp., 464 U.S., at 251, 104

S.Ct. 615 ("It -is difficult to believe that [the -
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"_Secretary] would, without comment, remove all
means of judicial recourse for those m]ured by illegal

conduct").

- The- Court -apparently views the question of pre-

_ emption in this case as a close one. Ante, at 1926-
© 1927 (relying on  Secretary's interpretation  of
~ Standard 208's objectives to bolster its finding of pre-
‘emption). =~ Under "ordinary experience-proved
- principles- of conflict pre-emption,” ante, at 1922,
therefore,. the presumption against . pre-emption
should control. Instead, the Court simply ignores the .
presumption, *907- preferring instead to put the
- burden on petitioners to show that their tort claim
‘would not frustrate the' Secretary's purposes Ante, at
1926 (noting that petitioners' arguments "cannot, by
themselves, change the legal result"). In view, of the
important principles upon which the presumption is.
founded, however, rejecting ‘it in thlS ‘manner is
profoundly unwise. : :

Our presumption against pre;emption is rooted in the

concept of federalism. - It recognizes that when -
Congress legislates "in a field which the States have .~

- [} we start with the -
- assumption that the historic police powers of the

- traditionally occupied ...

States ‘were not to be superseded by the Federal Act,
- unless that was the .clear ‘and manifest purpose of
~ Congress." Rice v. Santa_Fe Elevator Corp., 331

 US.. at 230, 67 S.Ct. 1146, see Jones v. Rath - -
. Packing Co., 430 U.S. 519, 525, 97 S.Ct, 1305, 51'

L.Ed2d 604 (1977). The signal virtues of this

" presumption are its placement of the power of pre-

~emption squarely in the hands of Congress, which is

far "more . suited than’ the Judlclary to strike the'

_ appropriate state/federal ‘balance (particularly in areas " ,

" of traditional state regulation), and its requirement .- - . -
‘that Congress speak clearly when exercising that ="
power. ~In this way, the structural safeguards-

. ‘inherent in the normal operation of the lcglslatlve -

. process operate to defend state interests from undue -

o infringement. Garcia: v._ San Antonio- Metropolitan

Transit Authority_469 U.S. 528, 552. 105 S.Ct. 1005,

- 83 L.Ed2d 1016 (1985); see United States v.
Morrison, 529 U.S. 598, 660-663, 120 S.Ct. 1740

(BREYER, 1., dissenting); - Kimel v. Florida Bd. of

Regents, 528 U.S. 62, 93- 94, 120 S.Ct. 631, 145
LEd2d 522 (2000) (STEVENS, J., dissenting);

* Allied-Brucé Terminix Cos. v. Dobson, 513 U.S. 265, -

292-293, 115 S.Ct. 834, 130 L.Ed.2d 753 (1995)

- (THOMAS, J., dissenting); Gregory v. Ashcroft, 501 - V
- U.S. 452, 460-464, 111 S.Ct. 2395, 115 1..Ed.2d 410 .-
- (1991). In addition, the presumption serves as a -

- limiting pr1n01ple that prevents federal judges from

“running amok with our - potenﬁally boundless 7(and
perhaps madequately considered) doctrine of implied .
* conflict . pre-emption * based on  frustration of

purposes—-i.e., - that state’ law is pre- empted if’ it

- "stands as an obstacle to the accomplishment and
- execution *908 of the full purposes and objectives of

Congress." Hines v. Davidowitz, 312 U.S. 52,67, 61

~'S.Ct. 399, 85 L.Ed. 581 (1941). [FN22]

FN22. Recently, one commentator has

argued that our doctrine of frustration-of- -

purposes (or "obstacle") pre-emption is not
supported by the text or - history of the

Supremacy Clause, and has suggested that -

we attempt to bring a measure of rationality

to our - pre-emption jurisprudence = by -

eliminating it. Nelson, Preemption, 86 Va.
L.Rev. 225, 231-232 (2000) ( "Under the

Supremacy Clause, preemption occurs if'and -

only if state law contradicts a valid rule

established by federal law, and the mere fact -

that the federal law serves certain purposes
does. 'not automatically -mean that it

.contradicts everything that might get in the -

_way of those purposes"). - Obviously, if we
- .were to do so, there would be much less
“need- for -the presumption ~against - pre-

. emption - (which * the commentator also -
“criticizes). As matters now stand; however,
the presumption reduces the risk that federal

~ judges will draw too deeply on malleable

and politically unaccountable sources such

as regulatory history in finding pre-emption
based on frustration of purposes. -

. **1940 While the - presumption - is’ iurportant .in
'assessing the pre-emptive reach of federal statutes, it
becomes crucial when the pre-emptive effect of an

administrative  ‘regulation is at issue.. - Unlike

“Congress, administrative agencies are clearly not
" designed to represent the interests of States, yet with
‘relative ease they can promulgate comprehensive and

detailed -regulations that have broad pre-emption

" ramifications for state law. We have addressed the
" heightened federalism and nondelegation ‘concerns
that agency . pre-emption raises by - using the’
- presumption to build a procedural bridge across the
- political accountability gap between States and
- -administrative' agencies. Thus, even in cases where
; 1mp11ed regulatory pre-emption is at issue, we

generally "expect an administrative regulatron to
declare any-intention to pre-empt state law with some

Copr. © West 2004 No Claim to Orig. U.S. Govt. Works
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" and stating: that
"because agencies normally address problems in'a
detailed manner and can speak through a variety of
means, including regulations, preambles, interpretive

statements, and responses to. comments, we can -
expect that they will make their intentions clear if
‘they intend for their regulations to be exclusive");

Fidelity Fed. Sav. & Loan Assn. y. De la Cuesta, 458
U.S., at 154, 102 S.Ct. 3014 (noting that pre-emption
inquiry -is initiated "[w]hen = the ~administrator
promulgates regulations intended to pre- empt state

Jaw"). - This expectation, which is shared by the

Executive Branch, [FN24] serves to ensure **1941

_that States will be able to have a dialog *910. with

agencies regarding pre-émption decisions ex ‘ante

" through the normal notice-and-comment procedures

of the: Administrative-Procedure Act (APA) 5 U S C.

§553.

“FN23. The CoﬁLrt brushes‘ aSide Sour

specificity requlrement on the ground that

_ the cases in which we relied upon it were .
not cases of implied conflict pre- empnon
‘The Court is quite -

Ante, at 1926-1927.
- correct that Hillsborough County V.

- Automated Medical Laboratories, Inc., 471 - .
. U.S. 707, 105 S.Ct. 2371, 85 1L.Ed.2d 714

- (1985), and Californig Coastal Comm'n_v.

- Granite Rock Co., 480 U.S. 572, 107 S.Ct. -

© 1419, 94 L.Ed.2d 577 (1987), are cases in
which field pre-emption, rather than conflict

pre- emption, was atissue. This distinction, -

" however; does not take the Court as far as it
would like. - Our cases firmly establish that
conflict and field pre-emption are alike in
that both are instances of "implied pre-
emption that by definition do "not [turn] on
an express statement of pre- emptive intent."
Ante, at 1927; see, e.g., Freightliner Corp.

- .1483, 131 T.Ed.2d 385 (1995) (quoted
supra, at 1935); English v. General Elec;
Co., 496 U.S. 72,7980, and n. 5, 110 S.Ct.
2270, 110 L.Ed.2d 65-(1990) (noting that
" field pre- emption Tests on an inference of
congressional  intent . to

: *909Ca11forma Coastal
- Comm'n.v. Granite Rock Co 480 U.S. 572, 583,107 -
S.Ct. 1419, 94 L.Ed.2d 577 (1987); see Hillsborough
County v. Automated Medical Laboratories, Inc., 471 .-
U.S., at 717-718, 105 S.Ct. 2371 (noting that too
‘easily implying pre-emption "would be inconsistent
- with the  federal-state. balance embodied in our
‘Supremacy Clause jurisprudence;'

.- overcome the presumption in ‘this case.

_ to pre-empt common-law no-airbag suits.
- the only mention’ of such suits in the commeritary
- ~tends to suggest that they would not be pre-empted. -«

“See n. 5, suprd.” In the Court's view, however, "[t]he
. failure of the Federal Register to address pre-emption - .

exclude - state

gregulatlon and that it "may be understood as
~-a species of conflict pre- emption"); Fi tdelzt_y'
Fed. Sav. & Loan Assn. v. de la Cuesta, 458
U.S. 141, 153, 102 S.Ct. 3014, 73 L.Ed.2d
664 (1982). ' Given that our specificity
requirement was adopted in cases involving
implied - pre-emption, . the = Court - cannot
-persuasively claim that the requirement is
incompatible with our implied pre-emption
. jurisprudence -in the federal :regulatory
“context. :

- FN24. See Exec. Order No 12612 § 4(e), 3
'CFR. § 252, 255 (1988) -("When an
' Executive department or agency proposes to

act through adjudication or rule-making to.
‘preempt State law, the department or agency.
shall provide all affected States notice and
an -opportunity for approprrate participation

in the proceedings"); - Exec. Order No. " -

13132, § 4(e), 64 FedReg. 43255, 43257
- (1999) (same); cf. Medtronic; Inc. v. Lohr,

518 U.S. 470, 496, 116 S.Ct. 2240, 135 =

- L.Ed.2d 700 (1996) (discussing 21 C.F.R.-§
. 808.5 (1995), an FDA regulation allowing a
State 'to ‘request an advisory - opinion
. regarding whether a particular. state-law.
requirement is pre-empted, or exempt from
pre-emption, under -the Medical Device
Amendments of 1976). ' :

s
~

When the presumption and its underpinnings are
properly understood, it is plain that Honda has not
Neither
Standard 208 nor its accompanying commentary
includes the slightest specific indication of an intent
Indeed,

explicitly- is ... not determinative," "ante, -at- 1927,
because the Secretary's consistent 11t1gat1ng position

- since 1989 the history of airbag regulatlon and the
commentary accompanying: the final version of
v._ Myrick, 514 U.S. 280, 287, 115 S.Ct.

Standard- 208 reveal purposes and objectives of the
Secretary that would be frustrated by no-airbag suits.

‘Pre-émpting on these three bases blatantly contradicts

.the presumption against pre-emption. When the 1984

" version of Standard 208 was under consideration, the
_ States obviously were not afforded any notice that

purposes might someday be discerned in the history

'Co‘pr; © West 2004 No Claim _toOrigf U.S. Govt. Works |
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of airbag regulatlon that would support pre-emption. - B

Nor does the Court claim that the notice of proposed
rulemaking that led to Standard.208 provided the
* States with notice either that the finial version -of the

standard might  contain an .express pre-emption
- provision or that the commentary accompanying it - -
might contain a statement of purposes with arguable - - -

pre-emptive effect. Finally, the States plainly had no
" opportunity to comment upon either the commentary

. accompanying the final version of the standard or the ‘
Secretary's ex post litigating position that the standard‘ o

’ had implicit pre- emptlve effect.

. Furthermore, the Court 1dent1ﬁes no case in which ‘

we have upheld a regulatory claim of frustration-of-

‘purposes implied conflict pre-emption based  on
" nothing more than an ex post adininistrative litigating
position and inferences from *911 regulatory history
and final commentary. . The latter two sources are
‘even more malleable than legislative history. Thus,

“'when snippets from thém are combined with the -

~Court's broad conception of a doctrine of frustration-

* - of- purposes - pre-emption - untempered by the

presumption, a vast,” undefined area of state law

becomes . vulnerable to’ pre-emption by any related ;: :
* federal law or regulatlon In my view, however, -

"preemption analysis is, or at least should be, a matter

. :of precise statutory [or regulatory] construction rather -
" than an exercise in free-form judicial pohcymakmg )

» 1 L. Tribe, American Constitutional Law§ 6 28 .
B -1177 (3d ed.2000).

'

) As to the Secretary's 11t1gat1ng posmon it is clear‘ .
that "an interpretation contained in a [legal brief], not
one . arrived’ ‘at after, for .example, a formal . -~

--adjudication or notice-and-comment rulemakmg[ ]

- .do[es]  mot. warrant - Chevron-style deference
Christensen v. Harris County; ante, at 587, 120°S.Ct.
1655. Moreover, our: pre-emption precedents and

:«the APA establish’ that even if the - Secretary's

: 11t1gat1ng position were coherent, the lesser deference

paid to it by the Court today would be inappropriate. -
-..Given the Secretary's contention that, he ‘has the

authority to promulgate safety standards that pre-

empt state law and the fact that he could promulgate -

-a standard sucha§’ the one quoted supra, -at 1928+

11929, with relative ease, we should be quite reluctant
to find pre-emption based only on the Secretary's -

" informal effort to recast the 1984. version of -Standard

208 into a pre-emptive mold._[FN25] See **1942
*912Hillsborough-_County v. Automated. Medical

.. Laboratories, Inc., 471 U.S., at 721, 105 S.Ct. 2371;

- .cf. Medtronic, Inc. v. Lohr, 518 U.S,, at 512, 116
“S.Ct. 2240 (O'CONNOR, J., concurring in part and.

: deseuting in part) ("It is not cerfain that an agency
‘regulation determining the pre-emptive effect. of any

federal statute is entitled to deference"); - Smiley v.

“Citibank (South_Dakota), N..A., 517 U.S. 735, 743- S

744, 116 -S.Ct.- 1730, 135 L.Ed.2d 25 (1996).
Requiring the ‘Secretary to put his pre-emptive

“position ‘through = formal = noticé-and-comment

rulemaking-- whether contemporaneously with the

promulgation of the allegedly pre-emptive regulation -

or at any later time that the need for pre-emption
becomes apparent _ [FN26]--respects _both = the

" federalism and nondelegation principles that underlie
‘the presumption against pre-emption in the regulatory
.context and the APA's requirement - of new

- rulemaking when an agency substantially modifies its

interpretation of a regulation. 5 U.S.C.§ 551(5);

- Paralyzed Veterans of America v. D.C. Arena L. P.,-
117 F.3d 579, 586 (C.A.D.C.1997); National Family:
" Planning & Reproductive Health Assn. v. Sullivan,
. 979 F.2d 227, 240(C.A.D.C.1992). '

FNZS. The caseseited by the Court, ante, at

1927, are not to the contrary. ' In City. of

.- New York v. FCC, 486 U.S. 57, 108 S.Ct.
~-1637, 100 L.Ed.2d 48 (1988), for example,
“we -~ were faced ~ with = Federal

" Communications Commission regulations

' that explicitly "reaffirmed the Commission's

established pohcy of pre-empting . local -

. regulation  of technical signal quality
standards for cable television." Id., at 62

65. 108 SCt 1637. It was onmly in
determining  whether the issuance of such ... -
regulations was "a’ proper exercise of the .

‘authority -delegated to the agency by
Congress. that: we. afforded a measure of

deference to the agency's interpretation. of "
that authority, as formally expressed through
its explicitly pre-emptive regulations. Id., at

64, 108 S.Ct. 1637; see also Capital Cities
Cable, Inc. v. Crisp, 467 U.S. 691, 700-705,

104 S.Ct. 2604 81 L.Ed2d 580 (1984) -

"', (regulation); = Fidelity Fed. Sav. & Loan
"Assn. v. de la_Cuesta, 458 U.S., at 158-159,

102'S.Ct, 3014 (regulation); Blum v, Bacon,
457 U.S. 132, 141142, 102 S.Ct. 2355, 72

L.Ed.2d 728'(1982) (Action Transmittal by

Social Security Administration); Chicago & * IS

North Western Transp. Co. v. Kalo Brick &
Tile Co., 450 1J.S., at 327, 101 S.Ct. 1124

(order ~of - Interstatte ~ Commerce
Commission); United States v. Shimer, 367

- U.S.374,377, 81 S.Ct. 1554, 6 LEd.2d 908
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-1 express no oplmon ‘
'~ on. whether any defererice - would be - -

~ ‘appropriate in any ‘of these situations, but B

" merely observe that such s1tuat10ns are not"

presented heré.

. FN26...KHiIlsb0rough,' County v. -Automated -

Medical- Laboratories, Inc., 471 US., at

721, 105 S.Ct. 2371 (noting that agency

"can be expected to monitor, on a continuing
. basis, the effects on the federal program of
i local - requirements” "and to promulgate

N - regulations pre-empting local law  that ‘

1mperrls the goals of that program)

* %k

*Because neither the text of the statute nor the text of - -
~the regulation contains any indication of an intent to
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Allegation: . In Green V. General Motors Corp Mr. Kavanaugh once aga1n represented b1g

-Facts°

o Brett Kavanaug'hy évProduct'Liabvility

_‘business attempting to overturn a jury verdict in favor of a 24-year-old who
became a quadriplegic due to the defective design of the car manufactured by CaT
L defendant 310 N.J. Super 507 (1998) e ‘ -

. Mr. Kavanaugh relled on Tllll‘d Clrcult precedent that supported lllS cllent’
S posrtlon on appeal, that the Judge had made an 1mproper Jury mstructlon

v {, __ '} bThe defendant argued that the Jury should have been able to cons1der the

pla1nt1ff’ s own neghgence in speedmg, Wthh was conceded by the defendant

v - N The defense urged the Supenor Court of New J ersey to accept a Third C1rcu1t .

holding that juries had to be allowed to consider factors such as speed and the
- plaintiff’s dnvmg Huddell v Levin, 537 F.2d 726, 741 (3rd Cir.197¢). 7

o f

3 / i v'Ultlmately, the Superlor Court of New Jersey respectfully dlsagreed” w1th the

- Third Circuit’s speed analys1s Green v. General Motors Corp 310 N.J. Super 507 523
'--'_-(1998) - . e | .

',The court ruled in favor of Mr Kavanaugh’s cllents, General Motors, on a number

of issues that were argued on appeal

v The appellate court agreed with Mr. Kavanaugh’s c11ent s posmon that the tnal

court had wrongly awarded prejudgment interest on future medical expenses and
lost earnings. ‘This amount had exceeded $8. 5 million. Id. at 533

N

‘Asa member of the appellate team, M. Kava'naugh had a duty to zealously advance S

his client’s positions. He did so by makmg reasonable arguments that relled on

- establlshed precedent

v _ Lawyers have an ethlcal ob11gat10n to make all reasonable arguments that w1ll -

" advance their clients’ interests. Accordmg to Rule 3.1 of the ABA’s Model Rules SR

of Profess1ona1 Conduct, a lawyer may make any argument if “there isa basis in"
- law and fact for doing so that is not fnvolous which includes a good faith
argument for an extension, modification or reversal of existing law.” Lawyers.
~ would violate their ethical dut1es to their client if they made only arguments w1th _
x wh1ch they would agree were they a Judge . :
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Superlor Court of New Jersey,
Appellate Division,

Mlchael GREEN Plaintiff- Respondent Cross-

Appellant
V.

g GENERAL MOTORS CORPORATION Defendant—

Appellant-Cross Respondent
Delores Parmentier, Breza Bus Serv1ce Inc.,and =
Goodyear Tire & Rubber
. Company, Defendants.

Argued Jan. 27, 1998.
Decided Maich 18, 1‘9‘98.

Motorist, who was rendered a quadnpleglc as a'b
result of an automobile acc1dent brought design ' -
defect’ products. liability -actiort against .automobile. .- -

manufacturer.  The Superior Court, Law Division,
Essex County, entered judgment for motorist, with.

"damage award totaling. more than $25 million.
. The Superior Court,”
Appellate Division, Dreier, P.J.A.D.; held that: (1) -
" accident severity -and speed were not factors to. -
“consider in-determining whether automobile's. roof = -
- design  was - defective; - (2) ‘motorist . presented

Manufacturer appealed. -

reasonable " alternative roof design, as required to

recover in ‘action premised on defective design; (3) *
trial court's i improper placement of burden of proving
. allocation of injuries between accident and defective
“-design on motorist was harmless error; (4) trial
. - court's improper instruction on manufacturer's duty'to -
inspéct and test automobile roof was harmless error;_

" (5) motorist was not entitled to award of prejudgment.
" - interest on future damages; (6) prejudgment interest.
~would not be tolled during two-year period in which

action was'not brought to trial; (7)-damages for future

.~ medical expenses should have been reduced to =
. present value using. some reasonable discount rate;-:
and (8) manufacturer was not entitled to credit for ’

settlement between motorist ~ and “other = driver

. involved in-accident:

_ Affirmed in part, reversed in part, and renlanded. B

: West Headnotes .

. Pagel

' [1] Produets Liability €36 -

3 13Ak36 MoSt Cited Cases

’Acc1dent severlty and speed of vehlcle at time of-

1mpact were not factors to consider in- deterrmmng

whether automobile's roof des1gn was defective. -

121 Products Llablhty @I-l ,

"313Ak11 Most Cited Cases

De51gn defect does not come into being at time of -

‘accident; rather, it occurs when defective product is -

placed into stream of commerce

[_1 Products Llablllty C=36-
313A]k36 Most Cited Cases

S .In»determining whether automobile‘ was - defective, - ‘
jury had to determine the risks and alternatives that
. should have been known to reasonable manufacturer,. -

and then assess whether manufacturer discharged its
duty to provide: reasonably fit, suitable, and safe

-vehicle, employmg a risk-utility analysis.

= 1_1 Products Liability €11
: 313A]k11 Most C1ted Cases

CIn: defectiv_e design‘»case, issue upon which - most
“ claims will turn is proof by plaintiff of reasonable

alternative design, the omission of which renders

“product not reasonably safe.

 I5] Products Liability €36
L 313Ak36 Most Clted Cases

Motonst who was rendered a quadnpleglc asa result'
of automobile accident, presented . reasonable

, _altematlve roof design for automobde as required-to .
""" recover in action premised on defective design.

© [6] Damages €15

1 15k1 5 Most: C1ted Cases -

Since automoblle dnver s injuries were caused totally

by defectlve product, and not by collision .with van,-
‘ injuries could not be: apportloned between automobile :

manufacturer - and automoblle driver. and/or van

dnver

1_1 Products Llablhty @40

C.opr: © West 2004 No Claim to OrlgUS Govt Works S




3 ’709 A 2d 205
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3 13Ak40 Most Cited Cases

Automobile driver's own negligence with respect to
a his claim of a- defective product was limited to
- whether he unreasonably proceeded in the face of a
.~ known danger; furthermore, this "known danger” was
.not the . obviously known consequences of driver's.
- “speed, but rather was that posed by automoblles
- faulty roof design. - Lo .

81 Appeal and Error €1 064.1(9)

. 30k1064.1(9) Most Cited Cases

" Although . trial court, in design 'defect'.products’

liability action, improperly placed on automobile

+.. . driver the-burden of proving allocation of injuries

* ‘between accident, for which. driver and/or driver of
_ van with which he collided were responsible, and .
~design defect, for which -automobile manufacturer
“was -responsible, -error ‘favored manufacturer and;
._therefore was harmless. o

ey Appeal and Error @1064 1(8)
-73Ok1064 1(8) Most Cited Cases R

L Tr1a1 court's 1mproper instruction, in defect1ve des1gn ,
products - liability action, . on - ‘automobile -
“manufacturer's duty to inspect and test. automobile

" roof, to which automobile manufacturer did not
object, was harmless error, - since it was ‘not clearly

:capable of producmg un]ust result ' :

oy Products Liability .'!?13
R 313Ak13 Most Crted Cases .

’

3 '\Ill-l Appeal ‘and Error ."’131
LR 30k181 Most Cited Cases - . -

substantrve nghts of defendant.

. m_1 Interest @39(2 50)
’219k39( 2. 50) Most Cited Cases -

“Dnver who was rendered a quadnpleglc as a result -
~of de51gn ‘defect in automobile, - was not entitled to

~award of prejudgment .interest on. future medical
- expenses and future lost earnings, where prejudgment

. Page2. -
" interest on portlons of losses that dnver had not yet -

' fsuffered exceeded $8 5'million. R :42- llgb)

© [13] Interest @“’39(2 50)
- 219k39(2. 50) Most C1ted Cases

_Den1al or -suspension of prejudgment interest in ‘
_ products liability action is left to sound discretion of
~trial judge, -based on considerations of- equity, -
fairness, and justice, viewed in factual context of case -

:athand R 42-11(b1

[14] Tnterest W39(2.50) |
219k39(2.50) Most Cited Cases -

- ‘Prejudgment interest would not be tolled during two-
:year period in which design defect action was not:’

brought to trial because injured driver was obtaining

. new 11ab111ty expert after his initial expert suffered
; 1ncapa01tat1ng strokes, since manufacturer had use of -
- sums due for that period and could invest them. - . :

[15] Appealv and Error &1 178(6)-

30k1178(6) Most'Cited Cases’

[ﬁl Damages @226
115k226 Most C1ted Cases -

L oIn des1gn defect action, “damages for future medical -

~ expenses should have.been reduced to present- value -

.. using: some reasonable discount rate, and j jury's use of
‘ -.total offset method warranted remand and remlttltur

16] Trial @114 o

, ‘ S 388k1 14 Most Cited Cases-
Proof of fa11ure to test or of madequate testmg may Co

be ev1dent1a1 as explanatlon -of why design was
- defective, but it is not i in 1tse1f proof of separate bas1s
for 11ab111ty

'Whlle expert w1tness is prohrblted from presentlng '
~bottom line-evidence of future wage losses in de51gn'..

- defect products 11ab111ty action, attorney may include:
L ,bottom 11ne income loss calculatlonmsummatron o

“[17] Damages ®63

: ' ' . 115k63 Most Clted Cases ‘
: :'Rev1ew1ng court will reverse on appeal for errors that - .

“"lacked -an objection only if errors cut mortally 1nto_v

Singe ]ury in defectlve de51gn products 11ab111ty

action made no determination of liability of driver-of -
-van which collided with.plaintiff's automobile, and
" found only that as between plamtrff and automobile -
manufacturer, manufacturer was 100% responsible .
for plaintiff's i injuries, manufacturer was not entitled =

to credit for " settlement between van dnver and

| _ plaintiff. ,
"~ **206 *511 Brett M, Kavanaugh (KJrkIand & Elhs)
©. of the Dlstnct of  Columibia Bar Washmgton DC

© Copr. © West 2004 No Claim to O_rig. Us. Govt. Works'
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N adrmtted pro hac vice; for defendant-appellant- cross- o
. respondent (Tansey, - Fanning, Haggerty, Kelly, - 2
- Convery & Tracy. attorneys;  Thomas F. Tansev, IR

Woodbrldge and James’ N Tracy, on the bnet)

: **207 .Maunce J. . Donovan, -,West Orange, for.
- plaintiff-respondent-cross-, appellant' (Benjamin M.
" 'Del Vento, Newark, attorney; Benjamin M. Del

(';Vento of counsel Mr. Donovan, on the bnet)

" Before Judges DREIER PAUL G LEVY. andf-ff- 8
""*WECKER AR

B
. T_hebopinion of the court was "delivered.by .

i T ., DREIER PJAD.

‘~Defendant General Motors Corporanon (GM) ‘

, appeals from-a final judgment based upon a jury .
award i favor of plaintiff, 'who'was driving a GM - 7

2" vehicle when involved in an accident. that: tendered ©.
*"s'him'a quadriplegic. The jury awarded $13,000, 000 .

** for future medical expenses, $149,315 for loss of past

- “income, $305,860.35 for loss of future ‘income, and’ ol

‘:$4 000,000 for pain and suffenng Plamtlffs past

‘medical expenses of $312,000 have been snpulated ,
. The . total ~damage ~ award - R
- $17,767,175.35, which with preJudgment mterest and - -

costs; -and a credit- for ‘a settlement - w1th other

" GM -also:

. 'appeals from the denial of its motions for a Judgment g
- ; - 1n,0.v., a new trial, ot a. remlttltur ' Plaintiff Cross-" o
"':,,"appeals from a portion-of - the Judgment grantmg. e
*' ;defendant a $799,000 credit for amounts received - . .
"from.other defendants who settled after an initial trial =~
- 'had ‘énded in a hung jury. - The court deducted this. . ="
‘f'if_-,;amount from the final Judgment after: computation of
. the preJudgment interest noted earher _Consideririg. "

- “defendants, totaled -$25,110 484 90:"

'J.}...that the j Jury returned a verdict for plaintiff, we will -
examine’ the facts in: a light favorable-to. plalntlff L
_except where any alternative facts may bear upon one .-

: of the many. 1ssues ra1sed by GM

: On the day of the accldent June 9, 1986 plamtrff S
~..then twenty-four years old and. ﬁve feet, nine inches .
- tall; 'was employed*as a_"car Jockey by Sulllvan [

' Chevrolet, an automobile dealership in'Roselle Park. . -
_","He was’ dr1v1ng one. of his employers automoblles :
.. *512" a brand new' 1986. Chevrolet Camaro IROC' L
R '(Intemanonal Race ‘of Champions).Z28 sports coupe,. =
.. a"two-door: vehrcle des1gned and manufactured by g
' :'.""defendant S e

N

“therefore - "

Copr©West2004 No Clann toOr1gUS Govt‘.'Wo,rks S
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The Camaro was equipped with a " roof," "luxury

_optlon" [FN1] provided by GM..In 1986, the Camaro
-~ was constructed' with both -an "A-pillar" and a."B- -
« pillar," The: A-plllar consisted actually of two pillars -
. .. and a header which held the front windshield and
T supported the ‘door. hmges The. B-pillar similarly
supported the rear window. In the T-roof Camaro

there Wwas-a steel "center T-bar" welded into the’

- center of’ the’ front windshield header and the rear -

window header. The roof des1gn is called a "T-roof".”

m__',o'r "T-top" because the T-bar is the only connection .

between the A and B pillars. =~ Removable glass

. panels; were supported by the front and rear headers
- and the T~ bar, and provided a convertible-like feeling -
. and. dnvmg experience’ when they were removed. _
. When installed, they provided greater protectlon from
- the weather and. more securlty than a canvas- top
-convertrble P

: enhances the ab111ty of ' the  vehicle to
o .}proceed from one pomt to another beyond
. that of the base car. . Therefore; a MT-roof"

“as_opposed: to a standard toof was offered - -

" solely for its appearance or comfort. .

- As plaintiff "drov’e the Camaro north on  Chandlef L
~'Avenue ‘with both ‘glass panels inserted and the side
' windows rolled up, he was accompanied by a friend, -
*" Marc ‘Alexander, seated in.the front passenger seat.
: f',Both plamnff and Alexander were wearing: their seat
~belts,.* The legal speed. on Chandler. Avenue: was:
» 1twenty- five miles per hour; however, plamtlff was’. S
' i;apparently greatly exceedmg the speed limit. “As he "+
‘“came over a’ sllght rise on Chandler Avenue, plamtrff
saw a, school van proceedmg south on Chandler -
o Averiue. " According to the driver of the van, her :
. speed was approxnnately twenty-five miles.per hour . . =~ "
"“when she first saw plalntlt“fs car;
- ' “indication of how' much this speed may have actually
2 decreased by the time of the collision, is the van
. driver's estimate that her speed at contact was ﬁve e
o nnles per hour. . ‘ RS

The only -

S *513 When plamtlff first observed the. school van; 1t =
.- was only otie or two car lengths away and was nght o
~in the ‘middle ‘of the road” and "on the ce nter line." <"
- We assume, however that since the driver of the van

‘was ‘more: elevated than plamtlff she ' may have seen.
**208 the Catnaro s11ghtly before plaintiff could see

; + het. ~ To avoid a headeon colllslon plamtlff applied. .

PO

©ENL A "luxury option’ is distinguished
“from ‘a "performance option" = which
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- the Camaros‘brakes and, attempted to steer to .the

right, however, the left rear side of the Camaro, just -

.- behind the driver's-side door, -struck ‘the left front

corner of the van at athirty to forty-five degree angle. .

The question of the speeds-of the van and' Camaro
-~ were - disputed,” and -the record shows various - -
' estimates. -Both plaintiff and the passenger estimated .~

the Camaro's speed as between forty and fifty miles
per hour. Plaintiff's expert, Donald Phillips, testified

_that there was insufficient physical ‘evidence to.

- _perform a reliable reconstruction of speeds at impact,
" The van driver estimated plaintiff's speed at seventy-

o five miles per hour (and testified that plaintiff was on

the wrong side of the road and did not decrease his

.~ ‘speed).. An employee. of the Department. of Public’ )
.“Works, who was travelling south on ~“Chandler

© Avenue, 200 feet behind the school van in a dump
“truck, estimated plaintiff-to be proceeding between

' sixty and seventy miles an hour. Defendant's expert.
", estimated the Camaro's speed at between sixty-seven
"Therefore, . if we"
accept the van driver's estimate that her vehicle was "

‘ to. seventy-six miles per hour.

proceeding at five miles per hour at the time of the

impact, and plaintiff's minimum estimate of his speed -

- at forty miles per hour, thelowest. closing- speed
between the two vehicles would have been forty-five

If we accept the .van driver's:

- miles per hour.
estimate of her speed and the maximum speed she

. and the independent witnesses placed upon: the "
" Camaro, the closing speed could have been as hrgh as

- elghty-one miles per hour

' Plaintiff's medlcal expert explamed that p1a1nt1ff had .

suffered a compression fracture of his .spinal cord.

Such an injury ‘does not: cause mstantaneous:. -
- paralysis, and therefore it "would take a longer time
- to show all the symptoms of spinal cord injury as

" *514 opposed to a sudden disruption of the .cord

completely through." Thére was other eyewitness

| “:testimony that plaintiff could move his arms and legs
. immediately after the accident. But, unfortunately,

this spinal, cord ‘injury quickly and permanently

‘ rendered p1a1nt1ff a quadnpleglc -

G Plamuffs englneenng ‘expert's theory of the cause of :

plaintiff's injury focused on the collapse of the T -bar

-and "B" frame. When the Camaro hit the school bus -+ -
"+ to the rear of the driver's door and behind the center:
-of grav1ty of the car, it spun, causing plaintiff's seat.

-~ belt to force him back:into his seat so that his head
was just under the rear portion of the T-bar and B

-frame which deformed downward onto the back of -

. plaintiffs head. -~ The collapse .of ‘the T-'bar

o >compressed hlS spine and caused the ‘compression .

o Page 4

fracture to hrs C5 C6, and C7 vertebrae It was.
undlsputed and is apparent from the photographs that .
the rear roof of the T-top caved downward in the

ac<:1dent ' ‘ :

: Neither plaintiff " nor "Alexander had -any post- ,
accident memory ‘of the accident beyond the instant .

of impac_t. " Immediately after the accident, however,

. plaintiff was found outside of the Camaro lying
- facedown on the ground._[FN2] A neighbor who

heard the crash ran to thic site;, and as she arrived she

saw the driver's side door of the Camaro swing out, .

following which plaintiff "stepped out of the car."

" She testified that'a "dazed" plaintiff took a "couple of
. steps,” and "fell straight on his face." - Defendant, -
through' extensive expert testimony, contended that

plamtlﬂ' was thrown from the car and ‘suffered his
injuries when he landed on his head. . Plaintiffs

“. expert testified that the lack of injuries that would

have ‘been commensurate with plaintiff so landing
made such a scenario a virtual 1mp0551b111ty This

* conclusion, coupled with the independent *515

witness who saw plaintiff open the door and walk
away from the vehicle, certainly provides a sufficient
‘basis for the Jur)fs implicit factual finding that
plamtlff was not ejected from the car. ‘

FN2 Wrtth seconds of the colhsron and

i apparently after plaintiff left the car, it

caught fire while Alexander was still sitting
inside. Alexander. was pulled out by a -
~- witness who observed burns on the back .of
Alexander's head and ears. = Alexander
testified that he incurred third- degree burns
- on his’ arm, neck and- face, but medical
personnel obsérved no. burns on plaintiff's
body, corroborating plaintiff's testimony that
he suffered no burns in the accident. '

" The verdict was taken by special interrogatories.

The jury found specifically that the "collapse of the
rear. roof of the T-Top Camaro**209 caused it to

: . strike the plaintiff on his head.”" It also found that
- the:"roof collapse" was caused by a "design defect of

the T-Roof Camaro.” - Finally, it determined that the

+ ~roof ,'c011_apse was a proximate ‘cause of plaintiff's
- injuries, - and -that 100f his injuries were "solely- .
. -attributable to the -design defect of the- T-Roof .|

Camaro." Presumably because -of the earlier

* . settlement, the jury was given no interrogatories . -
- relating to the responsibility of the driver of the van

or her employer, and we have not been informed by

= the record on appeal whether GM had ever made a. -

"Copr. © West 2004 No Claim to Orig. U.S. Govt. Works
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 cross- clarm for - contribution agalnst these forrner_ a

defendants

- plaintiff.

The additional facts concerning the’trial, including

those relating to the testing of the Camaro, the judge's

- charge and - testimony - relating ‘to. damages ‘will be

-+ discussed when these issues are explored
' Defendant has ralsed ﬁve pomts on this appeal some
with subparts,

_defendant's organization of ‘the arguments and w1ll
' Jaddress each pomt accordingly. :

- L The Judge s Instructwn on Speed

: [_] GM first contends that the trial Judge rrnstakenly

We have departed somewhat from -

and if so, whether this claim was O
withdrawn ‘when these defendants were released by-"f: L

Pagc 5

performance of the car and determine whether it was
. "fit for the ordinary purposes for which" the car was " -
cused.” NJSA 12A:2-314. - A clann for strict
. liability, however, focuses on the car as it enters the
stream of commerce to see whether it was defective.
. Zaza, supra, 144 N.J, at 49, 675 4. 2d 620, .

‘These neat temporal lines have been blurrcd over the

- years as we. have come to realize that a claim- for

" ‘in$tructed the jury that it could not consider evidence "

of accident severity and speed in, determlmng

whether the Camaro's T-roof design was defective.
Before we proceed to the jury instructions, we must

-examine the nature of plaintiffs claim. Plaintiff has™ l-

not contended here that GM or . the van driver were -

. responsible for the accident. . Plaintiff's cause of
action against GM was based upon a crashworthiness
theory.

He" claims that, whoever might. be

: responsible for the accident, GM. was-obliged to - :

- design a “vehicle that *516 ‘would maintain the

. integrity of the passenger ‘compartment sufficiently to -
If plaintiff.

had not suffered the injury from the T:bar and B
frame deflection, he would have had no claim against -

prevent additional injury to the occupant.

' N.J.S.A. 2A:58C-1 et seq.

 strict liability is akin to a negligence claim in that the -

" central focus is upon the reasonableness” of ‘the - e
" manufacturer putting the defective product onto the .

‘market. Jd. at 50, 675 4.2d 620. - This is different
‘from examining . the manufacturer's conduct for
negligence before the product was marketed. We do

not look to see whether a particular designer acted- o

unreasonably or whether a test engineer failed to

~ perform a ‘particular test, but rather whether a

 reasonable manufacturer, *517 knowing the harmful -
propensities of the product; would have placed it onto
the market in'its cond1t10n ]bzd

Under the. ‘New Jersey Products L1ab111ty Act,
(PLA or the Act), the "
causes of action for negligence, strict liability and-

~ implied warranty have been consolidated into a single
- product liability cause of action, the essence of which

is strict liability. **210Jurado v.. Western Gear -
Works, 131 N.J. 375, 384-85, 619 4.2d 1312 (1993);
“ Tirrell v. Navistar Int'l, Inc., 248 N.J.Super. 390,

. 398-99 n. 5, 591 A.2d 643 (App.Div.), certif. denied,

* GM for the accident that resulted in large part from ...

driver's percentage responsibility.

; [_] Given this narrow framework we will focus on

_ plaintiff's claim against GM. A design defect does not ..
- ‘come into being at the time of an accident. Rather, it

Also, if the van driver were to- .. .~~~
~'some ‘extent. responsible for the accident, GM could "~ -
“have " had’ that responsibility" assessed by a timely.
request to the court to have the jury ﬁx the van

“occurs when a defective - “product is placed into: the '. ':

- stréam of commerce..
“Tne., 144 N.J. 34, 48-49, 675 A.2d 620 (1996), and
“the cases cited, therein:

One of ‘the differences
" between the causes of- action for strict liability, "

" See Zaza v. Marquess & Nell.~

126 N.J. 390, 599 A4.2d 166 (1991). .The Act,

" however, . was non-exclusive, and the Legislature

intended that the existing common law would’
continue to be applied,” except. where spec1f1cally

Jollowing NJSA. 2A:58C-1.  The Act incorporated
the standard from Suter v. San Angelo Foundry &
Mach. Co., 81 N.J. 150, 169, 406 4.2d 140 (1979),
“ which required: "If at the time the seller distributes a
_ product, it is-niot reasonably fit, suitable and safe for - -
its intended or reasonably foreseeable purposes ... the

_~ seller shall be responsible for the ensuing damages."
The PLA used a shorthand reference to this standard

" “in NJS.A. 2A:58C-2, but as is clear from the Senate

negligence, or even some warranty claims is the way . -

-each focuses upon this time frame."

If we were to

look for negligence, we would focus /upon the o

. conduct. of the manufacturer dunng the -period of
-+ design; manufacture and distribution-of the Camaro; " .
If we were to

look at a. warranty claim, we would examine the -

mcludmg its testing and construction.

Judiciary Committee Statement no change in the law
‘was mtended :

]3 141 Thus in determining whether the Camaro was
‘ * defective, a jury ‘must determine the ;risks and -
* alternatives that should have been known to a--

- reasonable manufacturer,’ and then assess. whether the

" manufacturer d1scharged its" duty to provide ‘a"
- "reasonably fit, sul\table and safe” vehicle. [FN3] To.

" Copr. © West 2004 No Claim to Orig. U.S. Govt. Works
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*Restatement (Third) of Torts: o
.~ 2(b) (Proposed Final Draft, April 1, 1997)._[FN4] -

- See. Congiusti. 'v. - Ingersoll-Rand Co “Inc., 306
138-39, 703 ~A.2d - 340
' (App.Div.1997); - Grzanka v. Pfeifer, 301 N.J.Super.

| 563, 579, 694 4.2d 295 (App.Div.); certif: denied, -
1152 N.J. 189, 704 A.2d 19 (1997); Smith v. Keller ‘
Ladder Co., 275 N.J.Super.- 280 283-84. 645 A. 2d' -

" N.J.Super. 126,

709 A.2d 205 e
_Prod.Liab Rep. (CCH) P 15 201
' (Cite as: 310 N.J.Super. 507, 709 A:2d 205)

do ' this, ‘the jury employs a risk-utility analysis. "
“Jurado v. Western Gear Works, supra, 131 N.J. at
385, 619 4.2d 1312. - ‘Although there are seven listed
factors in the .classical statement of the nsk-utrhty
_ analy31s see *518 Cepeda v. Cumberland Eng'e Co
- 76 _NJ. 152, 174, 386 A4.2d 816 (1978) and its
" progeny, the prevalent view is that; unless. one or
more of the other factors might be relevant in a

particular case, the issue upon which most claims will

‘turn is the proof by plaintiff of a "reasonable
Tof whrch] o

alternative design. ... the omission ...

renders  the ‘product " not- reasonably safe."

o 1269 (App.Div.1994).

"“this accident.

Co., supra, also teaches us that "[f]itness
L and suitability are terms synonymous with
safety " 81 N.J at 169, 406 4.2d 140. Thus
the sole standard in the usual case 1s

: reasonable safety

* EN4. The full text of § 2(b) of the
Restatement (Third) of Torts:
Liability, supra, is that a product

- is defective in design when the foreseeable R
“risks of harm posed by the product could -
“have been reduced or avoided by the’ -
" “adoption of a reasonable alternative ‘design -

by the seller or other ‘ distributor, or a

"~ - predecessor in the commercial chain of

distribution, and the- omlss1on “of " the

" alternative design renders the product not. -

‘reasonably safe. g
'In instances where other nsk—utrhty factors

need be considered, they are not excluded by .

this formulation. See id. at cmts.bande. -

Plalntrff‘s premrse in thrs case-is that although he -
,bwas neghgent in the operation of the vehicle, his=
- injuries did not flow from this negligence, but rather - . °

- from the faulty design of the Camaro which should ~ -

have protected plaintiff under- the circumstances of .. .

_ " this ent., " Defendant counters with a claim that | @
- the speed of the vehicle in this case, which may have

Products Liability S' o

' EN3. Suter v. San Angelo Foundrv- & Mach.

Products ,
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o been over double the legal limit, was'a factor that the
. jury shiould have considered in determining whether

the Camaro was defectively designed. . The trial

judge rejected defendant's view after a long and
* contentious argument.-

- The judge charged the jury
that the speed of the vehicle, the use of a seat belt, the

. use of the vehicle, crossing lanes of traffic and the

like could be considered by the jury only on the issue

- of proximate cause, that is, the allocation of the cause

of plaintiff's injuries or of damages between those

~ responsible for the accident and the alleged
 crashworthiriess deficit.

‘Speed .could not *519 be -
considered on the i issue of whether the Camaro was. :

defectrvely designed. -

The apphcable portions of the charge on this subJect

read as follows:

“ . In thrs case the plamtrff alleges and has the burden .

" of proving that the 1986 T-top Camaro .was
defectively = designed because it was  not
crashworthy and that this defect was a proximate
- cause of plaintiff's injuries. . The- defendant, by
way of fesponse, **211 denies that the vehicle was' -
defectrvely designed and contends that Michael
Green's-injuries were caused by his own conduct.

- In this regard, please keep in mind that the conduct -

of the plaintiff concerning speed, seat belt use, use

of the vehicle, crossing the lanes of traffic, etc., can. - .

only be considered by you -on:the ‘issue of
’ proxrmate cause. It cannot be considered by you as
" to whether _the Camaro was defective.

. [Elven if you determine that the Camaro roof

v system was deféctive, you must go on to consider
whether the defect was-a proximate  cause of.

: plamtrfﬂs injuries. Plaintiff must prove by a
* preponderance of the evidence that any defect in’

" the Camaro roof system, whatever you may find 1t

. to be, was a proximate cause of his i injuries.

,- - "By proximate cause I mean that the defect in the ;
. Camaro ‘was a substantial factor that singly ‘or in

combmatron with another cause brought” about
, plamtrff‘s injuries.... You may consider whether
the speed of the Camaro at the time that it collided
with the bus and the resulting severity of the
~ ‘accident was' the proximate cause or . the sole
prox1mate cause of plamtrffs 1n3unes -

In relatlon to speed, ... YOu may ,takemtto account.
- that except where otherwise posted it shall be
lawful for the driver of a vehicle to drive at'a speed -
not exceeding 25 miles per hour in any busine'ssor
residential zone. Please remember that speed is

-not on.the questlon of whether the product was® .

Copr..© West 2004 No Claim to 0ng US Govt. Works ‘_
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defect1ve.

Defendant reiterated its objection at the new trial . -
‘motion, but the judge again noted that speed was not . -

a factor in this case.
With respect to the speed of the vehicle, I don't
think 1 ever suggested certainly that the jury could

not consider the severity of the impact on the issue . - =
-of crashworthiness or the design defect, but .

certamly the issue of speed how fast the vehicle =
‘'was going, was not pertinent to ‘the design of this

particular car. It was not relevant. Certamly [it

was] relevant on the issue of proximate cause, that

was my determination then it 'is,. still ‘my
* determination today. - ;

The speed of this vehicle ‘was not relevant as to -

how the .vehicle was designed; when. it was

designed and all of the factors that were taken into' '
account by the design people, the design team, the

design managers, and the design engineers.  They

had a number of things to consider, but what_'Mr,
Green did on the date of *520 this accident is not.

pertinent, not relevant to whether that design was
: defectlve or not ,

We agree with the trial j‘udger - When GM placed

this vehicle on the market, it certainly knew that it

- would be driven at lawful speeds up to fifty- five -
miles per hour and in some states sixty-five miles per - *
hour. It‘also knew that the vehicle might collide -
with another vehicle similarly operated; The experts -

"in this case testified to the crash-testing of vehicles.

~ with a purpose of maximizing the safety of the .
The experts further testified that the only
relevant speed factor in an accident between vehicles . -

occupants.

of the same size and weight _[FN5] is the closing

speed between the two. vehicles, there being no
difference between a vehicle hitting a fixed object at.

eighty miles an hour and two vehicles travelling forty.

~miles per hour in opposite directions hitting each
The closing speed between plaintiff's vehicle =
and the school van of between forty-five and eighty-

one. miles per hour is well - within the range

~ “reasonably to be expected in  the des1gn of the
-Camaro '

FNS There would be a dlfference n 1mpact '

dependmg on the mass- of the vehicle: that

. was travelling at the partlcular speed, since .

“the force exerted ‘is dependent on both the
mass and speed of the vehicle. For
example if a-car is hit by a freight train

‘going ten miles per hour or an insect flying -

or bemg blown at the same speed agamst the

“Page 7

‘ 'car the damage to the car is devastat1ng in .
the first case and non-existent in the second. .

..~ This.aspect of the cause of the damage to the -
o Camaro was not explored at tr1al e

' Plaintiff's expert testified that closmg speeds ofupto -
110 miles per hour muist be -anticipated and designed - -

for by automobile **212 manufacturers, and the
speed in this case was well within th’e:,realm of
anticipated -accident speeds that a responsible

- manufacturer would and does consider in designing

an automobile that is reasonably crashworthy. While .-

GM's expert did not discuss particular speeds, he - -
testified that all accident circumstances 'should be

considered in evaluating crashworthiness. He

acknowledged that two vehicles travelling within the -
_legal limits could have'a 110 mile per hour closing - -

speed. . GM's estimate of the closing speed in this -
case was at least thirty miles per hour under the 110

- mile per hour speed. We see, therefore, that if GM
- was required to *521 design a reasonably safe vehicle

for its intended and reasonably foreseeable use, it
should, if possible, have designed a vehicle that could
reasonably withstand a crash at cons1derably higher -

‘ speeds than in thlS case.

, Also the speed limit and manner of driving were

irrelevant to the plaintiff's crashworthmess issue..” As *.
stated in Green v. Sterling Extruder Corp., 95 N.J. ‘
263, 471 A.2d 15 (1984), once the defendant has "a’

duty to- protect persons from the consequences of -

their ‘own ‘foreseeable. faulty conduct, it makes no - »

sense to deny recovery because of the nature of the

plaintiff's conduct.” Id. at 272, 471 4.2d 15 (quoting ...

Patricia Marschall, "An Obvious Wrong Does Not

Make a Right: Manufacturers Liability for Patently
Dangerous Products,” 48 N.Y.U. L.Rev. 1065, 1088
(1973)). = .See also Ramos v. Silent Hoist & Crane
Co., 256 N.J.Super. 467, 481, »
(App.Div.1992) (noting that to appraise contributory
negligence agalnst a plaintiff would "excuse the very:

" conduct that gives tise to strict liability on the part of .*

the ‘manufacturer” as' well as to the manufacturer's
negligence).. Thus, the Camaro had to be designed,

o 1f feasible, to protect the integrity of the passenger

compartment in an accident at a closing speed. that -

' could be reasonably anticipated by the manufacturer. -

If ‘it -was-not, then the Camaro: was. -defective,
regardless of plaintiff's driving speed within such -
protectable limits. - The speed at which plaintiff was -

‘driving might theoretically. have been greater than
- that at which plaintiff's reasonable alternative designs

would have afforded protection, but such was not the **
testimony. ~ .If the speed was beyond the design

' Coprf.‘ © West 2004 No Claim to Orig. U.S. Govt. Works
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‘ "_lrrmts speed would ‘have been a proper factor oo
WP determine proximate cause and a later apportlonment o
- ofliability. Since the closing speed in this case was . -
““recognized to be well within -the acknowledged . =~

. design. parameters and the passenger compartment'»;j;,
“remained intact, with the exception of the'deforming . .

- T bar 1oof, the trial judge correctly ruled that speed .. -
!'was'nota factor i in determining whether the vehrcle,‘

o was defectlve

SR }, As noted in the portrons of the charge we quoted', :
o .. earlier, the. trral judge did not. rule out speed\as a
" %522 Plaintiff's speed. was'a-
S deﬁmte factor in’ brmglng about the accident, and. thé"-
. jury was told specifically and carefully that'it could
ot con51der plaintiff's speed. - However, speed properly -
- was'a factor solely in determining proxrmate cause;
<-and tlus ‘was carefully explalned to. the. jury. [EN6] . -
-~ Insofar as plamuffs injuries  were caused solely by

factor in_ the case..

o . the product defect speed was not relevant

‘_j~¢.,respon51b111ty for a design defect precluded

S N.J: at 158, 406A 24 140.

j-'iDefe‘ndant' 'ur'ges that ”the : argument agalnst\"v,v ‘
' ‘consideration of speed with respect to the defect was’ o
- 'overwhelmingly rejected in' Huddell v. Levin, 537 .~

( FN6 As is: explamed later n more detall the'_‘“ o
e ’llnntatlon of the. type: of’ plamtrff‘s conduct"f" ’
. that can  be - considered to:: offset

‘- the jury from con51der1ng any conduct by
/- plaintiff other than -that. he" unréasonably -
-, proceeded in: the face of the known danger |~
of the defective de51gn See Cartel Capital*"
.. "Corp. v Fireco of New Jersey,'81 N.J. 548,
S 562 63,410 4.2d 674 (1980); - “Suter v San
i Angelo Foundry & Machzne ‘Co.. supra 81; .

was somewhat dlfferent from the -one- before us; but

‘ " if the seat belt or head restramt failed to protect th

F.2d 726 (3d Cir.1976).  The speed i 1ssue in Huddell "

we will analyze it, analogizing the defecuve seat-belt’
-and headrest in Huddell with-the' alleged defect1ve“-€f
'froof design in the case before us. The plaintiff in .~ = |
" Huddell argued that if a seat belt arid headrest désign = "
~iwas  faulty "it remains- faulty’ whether: an accident
;. occurs at 5 m:p.h. or’100 mp.h." Id.at 740. - The - -

. Third Circuit rejected this argument, stating that the
_\f‘-seventy of “the . jmpact ‘went " to..the  heart. of the
S questlon of a defect "in terms’ of the ordmary,'.q: o
. purposes for which the: product, the head restraint, -
;i‘was desrgned M Ibzd The Huddell court reasoned that

'}wearer in a five mile:per hour crash, there ‘would. be
% **213 an mference of a defect but that 1f the seat belt

© Page8 .

Y
\ .

’ 'j‘.‘farled in a 100 rmle per hour crash the same"'j, e
" argument rmght lose its validity.  "At least in - the"
:-context of safety. design, we see 1o meamngful way.

to -evaluate the defectiveness vel non.of a product :

‘ "'bexcept m the context of a partrcular nsk " Id at 7417 o

The problem w1th the Huddell analysrs is that 1t‘f

“failed “to" assess  the defect’ and any reasonable R
alternatives asserted by the plaintiff against the. .
 réasonably ant1c1pated use of the product..” Although .
".*523 the manufacturer is not :an insurer of the safety LA
s of the occupant of a veh1c1e the fifty to-sixty mile per : -
_hour Tear-end: hit" of. the 1970 Chevrolet' Nova in .~ ¢ T
“Huddell certamly was a foréseeable accident; and the =~ .7
_reasonable altemauve design . suggested by ‘the -
“plaintiff -of a ‘larger and more deformable head -
restraint: correctly persuaded the Huddell -court that -

: v_';}there was sufficient evidence to submit: the issue-of - C
,;defect to the jury. Id. at 736. . We must r«espectfully’ TS
*disagree, "however, with- the speed analysis . in- o7
- Huddell. - The ten’ versus ‘the hundred mile per hour .
: rear-end collision comparison - was = appropriate, . . .
{because a hundred rmle per hour hit would be outside .

" of the desrgn parameters. . But the ant1c1patable fifty . :
o srxty mile per hour rear-end hit, w1th arteasonable ¢ s
: alternatlve design presented, causes us- to questlon

" 'whether.  speed should “have been “a " factor in
. ‘,jdeterrmmng whether there was a defect in the de51gn SR

~ “of  the. Huddell seat: belt/headrest” assembly [ENT] = -
- Thetefore; we ‘depart from Huddell and agree ‘with .
“the “trial judge's decision’ in this case -to- limit the
- cons1deratron of speed. to” the -issue of prox1mate‘ .
‘v.jcause of plalnuffs lIl]llI’lCS ‘ i "

*“technology ‘available for the construction of

~"g'jinot an issue in the case before us.

T

II Reasonable Alternattve Des:gn S

[_] Plamuff accepted his duty under the rlsk ut111ty‘ L

~formulation: (or the * alternative Restatement
‘ formulatlon) 0" ‘present - a reasonable alternative - .o
":de51gn to the Jury P1a1nt1ff came forward w1th two,’ il e

como wgsff_zobm;a.‘claag 00 U ;_ Govt, Works

'FN7? We are not. hoWeVer privdy/ to‘all'o'f S e
. the’ proofs in- Huddell with respect to. the .

', the 1970 Chevrolet Nova. If the injury and - =
~- death of the plaintiff in Huddell in a fifty to_ =
" sixty mile per hour rear-end hit could ‘mot -
: reasonably have been avoided by ‘the use ‘of »"_ T
. the technology of the time, then'the factor of .\~
" speed. ‘would very.. much be a factor in’ .
_ determmrng the reasonablenes‘ cof the: oo
design.  Available technology, however ds e e
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| such desrgns both of which he contended would have : ’v

" prevented the B-pillar and roof deforrmty The first
. alternative challenged the fundamental safety of the
- T-bar configuration itself and merely claimed that the

> bas10 Camaro -design with a standard full sheet- metal

* roof provided sufficient stability to- maintain' the. -

- /integrity of the passenger compartment, even in an

oblique 'side *524 impact such as in the case before
.~us. GM's own tests confirmed this claim. = With this

“design, plaintiff argued that-if there were no other.
design that would  have -maintained the roof's
stability, then the risk of an injury such as this :far

outweighed any social utility of the T-bar and glass
roof. . ‘This alternative of not marketing the specific

~product -at all is explored in comment € of the

Restatement (Third) of T b"rts.' Products Liability §

- 2(b), supra.

Plaintiff's . second altetnative "design posited two
stabilizing bars, one connecting the left corners of the

A (front) and B (rear) pillars, and the second
comnecting the right corners of these pillars. The

" sheet metal roof still would be replaced by two glass’

panels up to the T-bar, but the roof pillars and T-bar

. would, have been stabihzed by. the additional s1de"

bars.

. Defendant’s opposition to this configuration was."
o Tt asserted that the use of these two. -
5 additional supports was theoretical at best in that they =
had never been tested, and that there was no showing’

" that they would have . protected. the passenger. =

interesting.

"+ compartment against the roof deformities from'the

~ side impact. Note that the" redrafted comment f to- =
the Restatement (Third) of Torts: Products Liability -

" § 2, after noting that the requirement of ‘an"expert

, ~depends upon the feasibility and understandability of .

“ . the alternative design, states: - - .

- Subsection (b) does not, " however, require the

plaintiff to produce a prototype in order:to make
“out, a prima facie case.  Thus, qualiﬁed expert
testimony on the issue suffices, even though an
_expert has produced no prototype, if it reasonably
-supports. the conclusion = that -
alternative . design  **214 could  have ’ been
practically adopted at the time of sale.

* Comment f also supports plaintiff's claim that the

jury could consider his expert's suggestion that the -

original roof design without the T-bar construction
was an alternative which would have protected
. plaintiff. . The comment notes:

- ‘Furthermore, other products already available on
* the market may serve the same or very similar -
“function at. lower  risk and. at comparable- cost. -

Such products may serve as reasonable alternatives -

a ' reasonable -

which' GM ‘was  responsible.”

Page 9.

“

10 the product in questlon , ' :
‘Obviously, the jury accepted plamtlffs alternative- ‘
design evidence and disagreed with defendant.

*525 Moreover, following the verdict in . this case

- and the attendant press coverage, plaintiff's attorneys

were contacted by attorneys representing a ‘plaintiff in
a similar accident in Tennessee where defendant had

"~ apparently been more forthcoming in its discovery.

Although plaintiff in this. case had requested all
testing of alternative ‘designs, defendant - did- not

“supply - plamtiff with the testing of a -design. -

remarkably similar to the one suggested by plaintiffs
:eXPert LF_&]

LN_&Because defendant was still arguing on
this appeal’ that. the -alternative of inserting

. -side rails should have been rejected because
" it had not been tested, plaintiff successfully
"moved before us to expand the record to
“ include the extensive data the attorneys had
received from the  Tennessee plaintiff.
Defendant first claimed that all of this
material had been produced for plaintiff, but
then, - after searching its own records, -
‘withdrew the explanation. :

Defendant also claimed that piaintiﬁ‘s_ design was-
. different because plaintiff's expert had suggested the =

two side rails in addition to the T-bar. Defendant's

“‘own des1gn had the two side rails suggested by :

‘plaintiff's expert, but instead of the welded T-bar in
plaintiff's design, defendant's design had the glass
‘panels merely being separated by a simulated T-bar
that apparently was not structurally connected to the -
front and rear pillars.  We find this - distinction
unavailing, since if the sidebars alone protected the
passenger . compartment,  plaintiffs. expert's
suggestion of .the sidebars and a connected T- bar

~-would have provided more protection, not less. - The

revelation of defendant's own alternative design akin

" to the one suggested by plaintiff, well supported by -
- . defendant's own testing, should put to rest the issue
- ofa reasonable' altemative design in this case.

III Burden of Pro vmg Allocatton of Injmy

Defendant raises another issue arismg from Huddell '

,, : . Levin, sugra GM contends that plaintiff failed to -

discharge "his - burden of allocating the injuries
between the accident, for which plaintiff and/or the
van driver were responsible, and the design defect. for
Defendant contends

Copr. © West 2004 No Claim to Orig. U.S. Govt. Works
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’ that although the *526 judge placed the burden upon

. plaintiff in accordance with Huddell v. Levin, the

L apportion'ment proofs were non'-existent.

|6||7| We disagree for two reasons. Flrst,\between
- plaintiff and defendant, the jury found that plaintiff's
injuries were caused totally by the defective _product.
. Therefore, ‘there was nothing to apportion. . This
But for the
- crushing injury to plaintiff's spine,. plaintiff was
‘virtually uninjured; he literally walked away from

~ - the accident, not even suffering the bumns ‘that
"“affected Alexander who had to be helped from the

car. - Furthermore; plaintiffs own' negligence. with

respect to his claim of a defective product is limited "

to.whether he unreasonably proceeded in the face of a

known danger. Suter. v. San Angelo. Foundry &-

Mach. Co.; supra, 81 N.J. at 158-60, 406 A4.2d 140.
Such "known danger” was not the’ obv1ous1y known
* consequences of plaintiff's speed, but rather must be
. that posed by the faulty roof design. See Cartel

Capital Corp. v. Fireco of New Jersey, supra, 81 N.J. - ‘

© o at 562-63, 410 A4.2d 674.- - (There, plaintiffs
employees would have had to have been aware of the
.- defective fire extinguisher, not merely, the obvious

- danger of placing grease-soaked paper plates in front -

of an open-hearth fire. )

-[8] The second bas1s for reJectmg defendant's cla1rn
warrants - detailed discussion since it has been’ left

open by **215Crispin v. Volkswagenwerk AG, 248
N.J.Super. 540, 569 n. 1, 591 A4.2d 966 (App.Div.),

- “certif. denied; 126 N.J. 385, 599 4.2d 162 (1991).
" The uncertainty concerning where New Jersey places

- the burden’ of ‘proof for allocating causation of ..~
‘injuries in a crashworthiness case has  attracted -
The Reporters Note for -the ,

national - attention.
Restatement (Third) of Torts: - Products Liability

discusses  two -approaches to the burden of ‘proof -

questlon The annotation to comment d of § 16

states the majority view as the "Fox-Mitchell [FN9] -

approach "-which places the burden of allo_catmg the
- harim caused: by the accident upon the - defendant.
“ The’ opposing minority view *527.is the Huddell

- approach under which "[i]f the plaintiff is unable to
' quantify the increased harm, éven if the plaintiff can

--¢stablish that some increased harm was caused by the
defendant,.. the ' plaintiff  is unable to recover."

' Restatement (Third) of Toris: Products Liability §
16, Reporters' Note, cmt. d (Proposed- Final Draft .

' Apr11 1,1997) [heremafter Reporters Note]

FNO. Mitchell VoUc‘swag’enwerk'AG. 669

F.2d 1199 (8th Cir.1982); . Fox v. Ford

‘V.Page' 10

- ,Moto',r;c’:o.; 575 F.24 774 (10th Cir.1978).

o In a thnteen-page d1scuss1on, the Reporters 11st

twenty-three states, including New Jersey, as either

- adopting the Fox-Mitchell approach or likely to do
s0.  Only six states appear to follow the ‘Huddell .

“approach. . [FN10] The Reporters' Note at comment

~ dof § 16 cites the footnote in Crispin, supra, noting

. the open issue in New Jersey, in which Judge Baime

states

FN10. The Reporters' Note at comment d
- further - -states. ‘that the Fox-Mitchell
approach, which is the source of § 16(c) of
the new 'Restatement, "reflects the  more "
recent developments." They also explain
that. much of -the- authority 'stems from
federal courts, assuming how the courts of

the state in which they sit would hold.  Of

*. decisions actually rendered by state
- appellate courts, - thirteen  favor the
Restatement rule ‘and only three states (all
intermediate appellate court decisions) favor

- the Huddell posrtlon

-A rule placing upon the defendant the burden of
. “proof with respect to the apportionment of damages -
may be-more in line with -our Supreme Court's
- recent_decision- in Scafi dz v. Seiler, 119 N.J. 93,
111-113, 574 4.2d 398 (1990).  See also Fosgate

| " v. Corona, 66 N.J. 268, 272-273, 330 A.2d 355

(1974). However, this issue is not before us and
~ weneed not resolve it. - S
- [248 N.J.Super. at 569 n. 1, 591 A. 2d 966i

. Lastly, the” Reporters Note pomts out that since ..

Crispin. the issue has been treated in only two trial

.court opinions, McLaughlin v. Nissan. Motor Corp.,
" U.S.A., 267 N.J.Super. 130, 135, 630 4.2d 857 (Law.
Div.1993), and Thornton v. General Motors Corp.,

280 N.J.Super. 295, 299-303, 655 A4.2d 107 (Law .
Div.1994). =~ McLaughlin follows the - Huddell
approach Thornton re_]ects 1t '

- The Supreme Court in Waterson v. General Motors

Corp., 111 N.J. 238, 544 4.2d 357 (1988), treats a
similar. but not identical issue of the allocation of
injuries between the - manufacturer of a defective
automobile and a motorist who failed to wear a seat
belt: “While the basis of liability in Waterson may be

-~ different from the *528 case before us, both involve a
~second injury. In the seat belt case, the Court placed
-the burden upon "defendant [to] ... demonstrate that -

. nonuse of a seat belt: 1ncreased the extent or severlty '

" 'Copr. © West 2004 No Claim to Ori‘g. US. Govt, Works
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of plamtrffs mJury " Id at 269 544 4. 2d 357 See
also Schwarze v. Mulrooney, 291 N.J. Super. 530,
_540-41 677 4.2d 1144 (App.Div.1996), where in a

_second injury ‘case involving- a shifting. load, Judge .

‘Baime' determined that the defendant had the burden

to present evidence enabhng the jury to apportion.

- damages. -~ Cf. Thorn 'v. Travel Care, Inc., 296
N.J:Super. 341,349, 686 4.2d 1234 (App.Div.1997)

(another seat belt' case placing the burden on
- defendant). Although the Supreme Court has not yet .

- spoken definitively on this subject, we agree with

- Judge Baime and the Restatement Reporters that the -
direction indicated by the Supreme Court in-such . "
‘cases as_Scafidi, supra, and Fosgate, supra, is with

~ the: majority of state courts that have’ consrdered the
:allocation issue.’ . s

It thus apoears to.us that we should apply sub- ;

sections 16(b) and (c) of the Restatement (T hird) of
Torts: ‘Products, Liability. These sections read:

(b) If proof supports a determination of the Harm
~ that would have resulted from other causes in the

" absence of the product defect, the product seller's -

" liability' is limited **216 to the increased harm
attributable solely to the product defect.

(c) If proof does not support a determination under »
" Subsection: (b) “of the harm that:_ would have:
. 1esulted in. the -absence of the product defect, the

product seller is liable for all of the plaintiff's harm

" attributable to the defect and other causes. |FNl 1] '

FN11. Note that the Restatement. (Thlrd) '.of.
. Torts: - Products Liability-§ 16( ¢) "does not

. formally shift any burden of proof to the .
Its effect is that, if the plaintiff

- defendant.
has established that the product  defect

“ increased the harm over and above - that

~* ‘which the plaintiff would have suffered -had
. the product been nondefective, and if at the
close of the case proof does not support a

. determination of-the harm that would have

~ resulted in the absence of the product defect ~°

. then the defendant is liable for all the- harm
_ suffered by the plaintiff."

8 16(c) emt. d...

We therefore reject defendant's claim that plaintiff
~ did not carry his burden of proof, since the court's

“ decision to follow Huddell .- Leyin and place the

~ burden on plaintiff was’ in errot. However, ds this

“error favored defendant, it  was clearly harmless. -
Placmg the ,*529 burden on defendant,” wheré it .

_propertly belongs reveals that defendant did not meet

Reporters' Note :

_ “elements for a design defect;

‘ ~ posing  the
manufacturer would or would not have done under. o
‘the c1rcurnstances

© Pagedl

L its burden and therefore no allocatron evrdence was
' requrred of plamtlff '

I V Chargg on a Duty to Inspect.

[‘2]:‘Defendant next raises an objection to a nortio'n"of B ,
the judge's charge relating to- defendant's duty to |
. inspect ~ and - test. the

_ T-roof -designed car.
Inexplicably, after the judge charged the risk-utility
GM's -obligation to -
produce a product fit, suitable and safe; and plaintiff's

* obligation to prove an alternative safer design, the .
judge added an additional charge He stated:

In determining whether the Camaro was defectlve ,.

you may take into account that a manufacturer i is -
-also under a duty to ‘make reasonable inspection =

and tests of its products for the purpose of locatrng ‘
obvious or hidden but discoverable defects in the -
"produect:. :

L '. The. charge continued for nearly two- pages in the -
. ‘transcript,.

- discussing  GM's duty to exercise
reasonable care in the testing of the Camaro and
question -of what a Treasonable -

Notwrthstandlng the court having given thrs charge '

“which obviously.did not relate to a design defect, but -
- rather to negligence, [FN12] rione of the special jury
* - interrogatories dealt with this issue.
. .the record is replete during both the plaintiff's and
: 'defendant's cases with reference to GM'S extensive .~
 testing -of the Camaro both with and without the T~ ~
“bar roof. - We are at a loss therefore to understand
.-~ why the trial judge gave this portion of his charge.

Furthermore,

FN12. The charge itself is taken from a =~
former model charge to be given in a

. manufacturing defect case where a plaintiff's

. claim is'based upon a neghgence theory of

' farlure to mspect '

[10] It is_clear that a breach of any duty to test,

.insofar as it may exist, is relevant to a'i neghgence‘.

- i-cause’of ‘action, or in a rare case to a “manufacturing . .
- defect, but.not a design defect claim, . As'defendant .

correctly notes, a product that is not defective and has *

* .. *530 not been tested at all remains free of a defect. | -

a defective product that has been . .

- ‘extensively tested is still defective. Proof of a failure .
1o test or of inadequate testing may be evidential as -

... "an explanation of why a design was deféctive, but it: -
s not' in itself proof-of a separate basis for liability. = -

-~ Copr. © West_ 2004 NoClaixn to Orig. U.S. Govt. Works
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[EN13]

VFN13 Testing might also- have some -

) ‘t"hev'S_tate,",' 7 o
“within strict liability prior to the PLA. See

i Page 12

‘Negligence had long been subsumed

" *531Realmuto v. Straub Motors, Inc., 65 N.J. 336,

relevance in the area of a manufacturing -

" defect on the issue of what was a reasonably

. safe product, or the unavoidably ‘unsafe.

product defense, N.J.S.A. 2A:58C-3a(3).

Similarly, in a warning defect case, testing..

could be relevant if a plaintiff wished to

" explain that adequate testing would have
caused ‘the manufacturer to wamn of a
particular problem which was discoverable,

- or if a defendant wished to claim that -
- extensive testing did not reveal a ‘problem

and therefore the manufacturer could- not
_reasonably have known of the problem, and

‘there was thus no necessity to ‘warn. (While .

here plaintiff did- claim that - defendant

performed. 1nadequate side impact testing, ,
the defect in design was not dependent on- .

this testing). It is also possible that if ‘the

defendant were relying upon a state-of-the- -
art defense under N.J.S. 4. 2A:58C-3a(1), - -

testing might in some way: indicate that there o a

was. no practical ‘and technically fea31b1e
" alternative des1gn ‘

. The charge was relevant only to appraise anv aspect . .

_ vof the manufacturer's conduct **217 which was not -
+properly in issue. rer
clear that the manufacturer's negligence is not an. -

The Supreme Court has made it

issue in a-strict’ liability case.

" the manufacturer's negligence. The injured party
need prove, for the party's: pnma facie case, only
that the i injury- causing product was unsafe or unfit

In Waterson v.~ B
General Motors Corp., supra, the Court stated

- Inc., 63 N.J. 130, 305 A4.2d 412 (1973).
. megligence principles were not to have been-applied -
- - prior to the Act, as stated in Waterson, the same rule o
-would apply to a design defect claim under the Act.

322 A.2d-440(1974);- Collins v. Uniroyal, Inc., 64

N.J. 260, 315 4.2d 16 (1974); Heavher v. Uniroyal,

We have analyzed thlS aspect of the eharg,e in detall, "
to see whether it might reasonably have influenced.
. the ‘jury against defendant.

The judge informed
counsel that he was including this charge -as a

‘consideration for the reasonableness of defendant's .

conduct in -designing the car as it did. GM did not
specifically object to the-charge, although at.one

. point defendant requested the court only to give the . -
model charge as testing was "captured by the risk- - :
' utility factors.”
- the court that testmg was:.a fa1r consideration, but that
- a’'separate charge.was unnecessary. The objection’
“certainly ‘would not put - the judge on notice of
defendant's opposition to any charge at all related to -
the subject of testing. Plaintiff's summation referred
to a lack of testing of the T-bar roof; not as a separate ;
basis of liability, but only as an .attack upon

We read this objection to have told

defendant's having permitted the defective vehicle to

‘be placed on the market and defendant having an

‘inadequate basis to certify- that the T-roof Camaro

complied with federal motor vehicle safety standards. -

[m We have read this section of the charge in the
- context of the charge conference, the charge as given,

_ . the ‘objections andthe interrogatories given to the
.The essence of an action in strict 11ab111ty is that the:
- injured party is relieved of the burden. of proving

- ‘proximate cause.

' jury which, as we noted, contain no reference to the

testing, but looked only to the issues of defect’ and

" 'defendant's Obligatiqn' to make -a'spec‘iﬁcobjectlon to

- for its intended or foreseeable use at the time it left”

~ the ‘manufacturer's control and - that ‘the injuries

sustained arose from the: unsafe or unﬁt condltlon Lo

of the product. -
[111 N.J. at 267-68, 544A 2d 3571

~ The Senate Judiciary Committee Statement, supra, -
accompanying the PLA made it clear that the: initial
‘sections define the new product liability -action ‘as -
falling ~within - the categories' of - manufacturing
‘defeets, waming defects, and- design defects, and

- and 4, the elements of these causes.of action are-to be..
detemnned accordmg to the emstmg common law of

- this aspect of the charge before the jury retired, and
*"no party may urge as error any portion of the charge -
to the jury or omissions therefrom unless objections -
‘are made ‘thereto before the jury retues to, considerits "
. verdict." Ibid: We are, of course, cognizant .of our -
_power to notice plain error, but in the context of the -
jury's fmdmgs the addition of this charge concerning .
the duty to test has not been shown "to *532 have

- been clearly capable of producing an unjust result."
- R.2:10-2. The ‘ch'arge failed to affect "a'substantial

" right of plaintiff"
247,252,319 4.2d 758 (App.Div.1974).

We will

" reverse on appeal for errors that lacked an objection
"[e]xcept as modified by the provisions of sections 3 | .

. ~only if the errors " 'cut mortally into the substantive
.. rights-of the defendant.' " - State v. Shomo, 129 N, J.

_»248 260, 609 4.2 394 (1992) (quotmg State v.
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'Harper 128 N.J.Super. 270 277, 319 A2d 771

" (App.Div.), certif. denied, 65 N.J. 574,325 A4.2d 708
(1974)). We therefore determine thlS error to be

harmless. R 2:10-2. . :

_ V. aniages

We now proceed to assess the damage award '

‘Defendant objects to several aspects of this award:

first, the award of interest on future damages; second; -

 the award of prejudgment interest for two years

during which plaintiff allegedly delayed the trial; - v
and third, the apparent failure of the jury to discount

plaintiff's award for future medical expenses to their

"present value. On . cross-**218- appeal, plaintiff.

objects to the court having granted the $789,000

S ~ offset for the former co-defendants' settlement

‘a. Interest on Future Damages

{121 With regard to'the $13, 000 000 award for future

= care and medical expenses and the “$305,860.35
~award for future lost income, GM objects to the

.award of prejudgment interest. In truth, the award of

prejudgment interest for amounts that will not be

“incurred by plaintiff until after judgment is

"questionable." Ruff v. Weintraub. 105 N.J. 233, 245,

+519 4.4 1384 (1987).- The Court explained away
the logical inconsistency. It first recognized the

-validity of the argument that the damages would not-

*accrue until after judgment, but then stated: v
- However, " the public interest in encouraging

. “settlements is an adequate mdependent basis for the

. application of .the prejudgment interest rule in this

case. Thus, this is not an "exceptional” case, as
that term has been interpreted [under R. 4:4271 I(b) -

oy o
. *533 Since rule 4 42 11([31 allows for the
B suspensmn of prejudgment interest. only. in

"exceptional cases," the trial court's assessment of

prejudgment interest on - the entire award was
proper in this case. :
[Id at 245,519 4 2d 13841

Where the awards are modest we can understand the
Supreme . Court's policy to- encourage settlement.. .
‘Perhaps. an unstated additional reason is to defray -

' plaintiffs attorney's’ fees attributable to sums that

: - plaintiff will be forced to pay third parties.or which .

- -would reduce’ a compensatory stream of ‘lost future
*.income._[FN14] In the case before us, however, of

- ‘the $17,767,175.35 judgment returned by the jury, -
$13,305,860.35 represented future medical expenses -

" and. future lost carnings. . Based upon the - proof
submitted to the court .concerning the interest for the

~ Page'l3

seven—year period commencmg six ‘months aﬁer the

‘date of the filing of the complaint through the date of

judgment, R: 4:42-11(b), the-prejudgment interest on

_the ‘portions of the losses that plamtlff had not yet
- suffered exceeded $8, 500 000

_FN14 Tlns court has prevmusly also.
justified  the assessment of prejudgment
interest for future loss on the theory that the
"interest factor simply covers the value of
the award for the period during which- the
defendants .had the use’ of the moneys ‘ to
which plaintiffs are found to be entitled."
Statham v._Bush, 253 N.J.Super. 607, 617,
602_A4.2d 779 (App.Div.1992) (quoting
v Busik v. Levine, 63 N.J. 351, 360, 307 4.2d.
~ 571 (1973)).  Such reasoning ‘does not
~apply, at least under the facts of this case.
A plaintiff loses nothing . when - post-
- "judgment losses ar¢ paid without interest.

This aspect of the justification for such -’

- interest' was apparently- abandoned ‘in Ruff,
- See Statham, supra, 253 N.J.Super. at 618, -
:602-A4.2d 779 (discussing Ruff. supra, 105

N.J. at 245,519 4.2d 1384). ‘

"

' Tlns is an exceptional case. It took seven years. to

reach trial, but the interest on all sums that accrued
during this seven-year period is not questloned by -

. defendant. * This was a hotly contested case on the
.. issue of liability, ‘and whatever we may think of.
defendant's position on the merits of the case, an.
assessment of prejudgment interest of this magmtude
"-amounts to_a penalty -bordering on _confiscation.
.. [FN15] This is especially so when we look at *534
- the fact that the award spans periods of time when the " -
* .interest rates were seven and one-half, eight or even -
eight and one-half percent, although the actual post-
o judgment rates, which will properly affect. post-
v Judgment payments due to p1a1nt1ff w111 be far less

o

FN15.; See, Pressler, Current /N.J. Co_urt

" Rules, comment 8 on-R.: 4:42-11 (1997). -
(stating - that - suspension ‘- of prejudgment

- )+ :interest should be cautiously exérc1sed with

- consideration of the underlying purpose. of -
"namely - that - prejudgment' :

: R 4:42-11,
- interest is not a penalty but is rather ‘a .
" payment for the use of money"). We take -

- “this statement as applying principally to pre- -’
' judgment damages because a defendant has
‘not withheld reimbursing a plaintiff for any

_ Copr. © West 2004 No Claim to Orig. U S. Govt. Works -
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’ sums that the: plamt1ff has not yet advanced

: '_ [13] The Supreme Court in Ry ﬁ recogmzed thls.
‘ ’pre]udgment interest as a fiction, but determined that -

_ a-reasonable award furthers the interests of speedy
trials and calendar control and provides a payment to
needy plaintiffs. See 105 N.J. at 245, 519 A. 2d 1384,

We: note that defendant properly did not include .
_ within its objections the prejudgment interest on the "
.- $4,000,000 payment for plaintiff's future pain and = -
-~ suffering. See Friedman v. C & S Car Serv., 108 .
N.J 72, 78, 527 A.2d 871 (1987).- ' But-it appears

%219 reasonable to us that the payment of the

S ~prejudgment interest on this $4,000,000 for the

‘seven-year prejudgment period is sufficient to further

. the goals expressed by the Supreme Court in Ruff. =
~The denial or ‘suspension of prejudgment interest is

_left to the sound discretion of the trial judge, based on

- considerations of equity, fairness and justice, viewed "
- in the factual context of the case at hand. Dall'dva v. -
" H:W. Porter Co., 199 N.J.Super. 127, 129-31, 488 = .
- A.2d- 1036 (App.Div.1985). In addition, we may
exercise our ongmal jurisdiction. R. 2:10-5. In'this
."exceptional case,”" " we therefore. wvacate the -
*'prejudgment interest on the awards for future medical -

expenses and lost income. |EN]6|

. 'FN16 We cannot'help but note that in the
' . Punitive Damage -Act, NJ.S.A. 2A:15-
+--5.14b, the Legislature has placed a $350,000 -
‘cap on the - award of punitive damages.

. Since, as. we have noted earlier; interest on~ - .~
future medical . expenses and’earnings has"f.‘,;

"‘been upheld solely on the basis of an

" inducement to settle, and constitutes a quasi-

o pumshment for not settling, it ‘stands on-a "

- similar footing to a punitive damage award, . -

. While we realize’ that this  interest is mot =~

~actually - encompassed - in the Punitive -
Damage Act, the preJudgment interest on the:

post-judgment . expenses in the case before
‘us would be -over ‘twenty times the
maximum limit. on punitive damages an
“issue stricken from this case.
"anomalous that. if ‘defendant had wantonly
designed the car to inflict this injury, .the

_damages if  the Punitive. Damage Act’

. ~ applied, would be limited to' $350,000. But
for trial delays, not all attributable to

defendant, it would be punished for over

-'$8,500,000. ' - This -argument, of course,
could not have been considered by the
Supreme - Court in Ruff, as the case was

It seems Ny

o Pa'ge'%i4 o

dec1ded some elght years. pr10r to " the
enactment of the statute. :

*535 b. Tolling of Interest _

[ﬁl Defendant also asserts that all pre]udgment

interest should have: been totally tolled for a two- -year
- petiod, February 1994 through February 1996, where
"the delay was caused. solely by reason of plaintiff's

failure to bring the case to trial.  Actually, most of .

* - this delay was caused by plaintiff being required to
- -obtain a new liability’ expert after his initial expert
* “suffered incapacitating strokes. The judge found no . .
t. misconduct or lack of cooperation and a reasonable -
- basis for the -various - adjournments required by
" plaintiff.. He therefore determined that there was no
reason Lto foreclose mterest for this penod '

As to sums due for this period,.defendant had use of”

o the funds and could invest them; plaintiff lost this »
- income.  The prejudgment interest rule provides a /- -
- sensible adjustment. . The judge made a reasoned o

decision not to suspend prejudgment interest for this

. two-year penod and we find no fault w1th the Judge S
g dec1s1on : ’

-C. Proof of Future Medical Expenses—-F atlure to
_ . : Dtscount . ’ -

- [15] Defend'ant next attacks plamtlffs proof of future
"~ medical expenses. Plaintiff's medical expert Dr. .
. Martin, - testified ‘concerning both the amount ‘of
' plaintiff's annual medical costs, and also about how " e
. these costs would be projected into the future. He
" based. these: latter projections upon his consultation =
- with: p1a1nt1ffs economist, - Dr. Richard ‘Ruth, to "
_compute the difference in the costs’ of med1ca1 :
treatment from 1989 when the ‘witness exammed '
" plaintiff to the 1996 trial. He based his conversion
_factor “on the increase in  the medical  services -’
- component of the consumer price *536 index. . -
- Applying that percentage charge to plaintiff's medical
expenses increased the approximate figure' of .
,$220,000 per year from 1989 to $369,250in 1996." - -
- [FN17]  (In fact, the base figure of $220,000:was -~
" initially increased to $250,000 to account for various
" e¢lements of medical treatment for which the witness . ©
- had been given no particular figures). [FN18] He
.recogmzed that plaintiff's life expectancy because of .
" his -injuries - would be less than the normal -life .
- expectancy for his age, and reasoned that plaintiff .~

had -a **220. projected life expectancy of.’
approximately thirty-five years. :
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- Martin's’ ability to testify as an economist.

prOJectlons on  his conversation with Dr.

* 'Dr.” Martin's ' testimony.. " The Judge

- “would be received subject to Dr. Ruth's
consumer pr1ce mdex
FNIS, Defendant did not object fo. the
< -various ‘categories .of ‘future expenses- that
" treatment. Special cars, chairs; house
v therapy all were included without opjeeﬁon.

B

would be."
-You take the ﬁgure of $369 250 and you multlply

-expectancy and you get the final ﬁgure

. At the next trral sessron, plarntlffs attorney returned

Dr. Martin to this topic: -

Q: Doctor,. could you' just tell us one more t1me;- . .
how we take that figure $369,250 and predrct how "

-~ 'much money is necessary to maintain [plaintiff] - .

7 medically and with the equipment and with the - -

" care that you deem is proper for someone wuh }ns

_. condition?
A: Well, we mu1t1p1y that ﬁgure by the prO_]CCth
life expectancy at this trme of about 35 years o

The jury awarded plamt1ff $13,000,000 for his future .
medical expenses.. We note that 35 years mu1t1p11ed

. by$369, 250 equals $12,923, 750.

*537 Tenore v. Nu Car Carriers, Inc 67 N J 466,
341 A4.2d 613_ (1975), holds that expert economic

- “evidence ' purporung to - show - plaintiff's agg;regatel
" damages," there a wage loss claim, was improper,

primarily because the projection before the jury of a

"gross ‘figure" or "total resulting damage.figure" - =
" submitted by an expert "tends to exert an undue .
- psychological impact' leading to" the danger of its’

uncritical acceptance by 'the jury in the place of its

FN 17. Defendant also questloned Dr o
"~ He stated, however, that he based his cost

‘Ruth an economist who testified later in the )
‘case and provrded a sufficient foundatlon for .

 therefore, properly ruled that Dr. Martin's =~
- testimony - on - the consumer price index © -

anticipated expert opmron concermng the' :

"'would be necessary in plaintiffs care and -

" renovations, as well as medication and-

560 42d 1272.
- Genovese we concluded that the trial judge's curative " -
that by the 35 years of expected -life--of 11fe

© Pagel5

own function in evaluating the proofs." Id. at482-83, =
341 4.2d 613. The plaintiff's experts may, however,
"provide ‘the jury with their analyses of trends of -

future wage increases and dlscount interest - rates

generally," and the jurors can "use those trends and .
_ - rates 'in-arriving -at their own independent smgle—
-~ figure ‘appraisal of plaintiff's pecumary loss " Id at

483 84,3414.2d 613

: InGenovese V. New Jersev Transit Rail Operations; '
" Inc., 234 N.J.Super. 375, 560 4.2d 1272 (App.Div.),
. certif. denied, 118 N.J. 195, 570 4.2d 960 (1989), the
- trial judge -himself elicited = testimony “from the =
plamtlffs expert economist "announcing 'bottom line'- -

wage loss figures.” Id_at 378, 560 4.2d 1272. On’

- the next day of trial, the judge concluded that he had

erred because such expert testimony "clearly violated

the prohrbrtlon of  such testrmony announced .in-
. Tenore," and " he twice -instructed the jury to

"disregard the bottom line figures." Ibid. The jury
found the defendant liable, and assessed damages of :
$413 000. Id. at 377, 560 4.2d 1272. Notmg that the -

Jurys ‘damage verdict of $413,000 was susprclously_‘ e

~ near. one. of the witness's bottom- line ﬁgures of "~

$425,000," this court reversed the damage verdict and
remanded -for rétrial on that issue. Id._at 379, 383,
Referring to the Tenore tule, in:

instructions were 1nsu‘fﬁ01ent to overcome the "strong :

R psychologrcal 1mpact on the jury of the court-invited
testlmony of .gross numbers " Id. at 379 560 4.2d .
-1272

In Dunn v. Praiss 256 N.J.Super. 180, 606 A.2d 862

(App.Div.); certif. denied, 130 N.J. 20, 611 A4.2d 657
(1992), the ‘plaintiff's economic expert wrote his
damage assumptions, calculations and.conclusions on

* four charts which, over the defendants' objection, .
.. - . were permitted into evidence, and accompanied the .
- jury into the *538 j Jury room as an exhibit (a separate” .

error, not repeated here). Id. at 196-99, 606 4.2d

862. . On the last chart was a summary that, among - -

_other thmgs said "28 x $36,350." Id._at 197, 606
~A.2d 862.

On the issue of economic loss; the jury
awarded. $1,017,800 to the plaintiff. Id. at 198,606

. 7A4.2d 862, (The 28 years, multiplied by $36,350,

equals $1,017,800). - As in Genovese, in Dunn we

* . reversed the damage verdict and remanded. for a
retrral on that issue. Id. at 202 606 4.2d 862

[16] We recognize that while” Tenore "bars’ ’bottom

. hne ‘evidence of future wage losses," Tenore "does -
7 ‘however, bar an attorney's argument in
_summatron which. includes the bottom line income

loss calculation which the expert witness is forbidden !
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to make " Lovenguth v. D'A gelo 258 N. J Super 6,

- 9-10, 609 4.2d 47 (App.Div.1992), appeal dismissed,
133 NJ. 417, 627 A4.2d 1128 (1993). There;
however, we were careful to state "that we deal here ‘

only with a future income loss summation argument

~ that **221 completes the arithmetic prohibited to the *

“expert witness." Id. at 10, 609 4.2d 47. " We see no
reason not to apply 'the  Tenore: principles as
“interpreted by the cases, to testimony concermng the
- cost of future medical and care expenses. -

CIncits post-tnal motion, defendant ’argued that "what
- Dr. Martin did violates the Dunn case." * The judge

'disagreed pointing out that the plaintiff's expert is

"allowed to give the jury a yearly figure and to give
_the jury either a life expectancy figure or a work life

. -expectancy figure," and concluding that he perceived -
- no prejudice in this case, "as IOng as the expert does .
According to the L

not give a bottom line ﬁgure
" judge, Dr, Martin did not do so:

"Yes, Dr. Martin, it might have been better had he.
* not said do the math. But the point is that it's there

in black and white and there was nothing improper -

about giving the jury those two figures. I can't--
~it's very difficult to conclude now that the jury
placed too much emphasis on a bottor line figure.
. Indeed, he--they weren't glven the bottom line
Afigure. - -‘The true evil, I think, is for the doctor to

“have multiplied it all out and arrive at a figure of =

°-$12,923,000. The jury's seeing that then perhaps
_ mlght have been swayed too much by the expert's
math

) Plaintiff argues that Dr. Martin's teStimony. did not .
“." contravene Tenore, because he merely presented a-
-"formula for calculating -*539 future medical ‘costs,” - -

‘but he "did not make the ultimate calculation of the

~future medical costs," in that he did not do the " u
.. multiplication and present the jury. with the resulting. =~ -
~ "bottom. line number." . While defendant -

acknowledges that "Martin did not actually put pen to
- paper to write out the mnumber for the jury,"

- ‘defendant, relying on Dunn, argues- that Dr. Martin's
-~ formula was the "equivalent of a 'projection of a
- _gross figure before the jury subrmtted by an expert'

] which Tenore holds i is 1mproper

‘ "'Dr. Martin' did not calculate each year's loss, with

" inflation factors, and discounting, but only calculated. -
- the then-current. cost of plaintiff's careand life
expectancy. Had he stopped there, and left the use -

of these figures to the economist, there may not have
" been error. - His problem, as will be explained, was
his. telling the jury to multiply the 1996 figure by
_ plaintiff‘s life expectancy,- in effect testlfymg to a

 Pagels

" total-offset recovery theory, discussed infra. Hence
- we find that plaintiff's proof of future: medical

expenses was admitted - in error.  This error was

.compounded by the omission of instructions on
- applying present value discounting.

Dr. Martin's testimony was not the sole basis for the

~calculation of future medical expenses and wage loss
- damages. Plaintiff's economist, Dr. Ruth, testified in .-

detail concerning two ways to compute future -
damages' the total offset method and the standard

| ~ method. The total offset method posits that the rate

of inflation  will- cancel the fair return from the -
amount awarded when it is- prudently invested, and
therefore -a jury may merely multiply the annual

. amount necessary to make the plaintiff whole by the
relevant number of years, Where the issue is one of
"lost wages, the net wages after taxes would-merely be
~multiplied by the number of remaining years of the

plaintiff's working life; and the future medical

. expense or future pain and suffering would similarly-
- be multiplied by the plaintiff's lifé expectancy. This

was obviously the method testified to by Dr. Martin’
and was the first of the two methods proposed by Dr ’
Ruth .

The second ‘method requrres the discoum ting of the -
stream. of - income to its present -value, using an
appropriate discount rate. *540 In the case before
us, taxes- would not be a consideration since ‘the
amount of the lost wages would be discounted on an-

- after-tax’ ‘basis; . Caldwell'v. Haynes, 136 N.J. 422,
.- 436-40, 643 4.2d 564 (1994). The medical expenses =
_ would be largely deductible on plaintiff's tax return,
" [EN19] unless there is a rad1cal amendmient of the
Internal Revenue Code

FN19. The fund would, if ‘accurately

" awarded and used, generate income to which
an appropriate. amount of the ~principal
“would be added, so that the fund would be
- exhausted i in the last year of plaintiff's life. -

The income, therefore would be less than the

expenses which would be’ deductlble when

they exceed  a certam percentage of
. plaintiﬂ‘s income.

,*’,‘22‘2' As this court noted in Friedmany. C &S Car :

Serv., 211 N.J.Super. 657, 670-73, 512 A:2d 560"
(App.Div.1986), rev'd, 108 N.J. 72, 527 A.2d 871 .
(1987), the total offset- method does not. reflect
reality. [FN20] The critical determination is' the

" selection of a ‘reasonable discount rate for ' the

" Copr.© West 2004 No Claim to Orig. U.S. Govt. Works
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- standard rnetllod As was. noted in our opinion in

Friedman, from the period of 1926 through 1985 the

rate of return for common stocks, corporate bonds,"
and government bonds exceeded the rate of inflation

* by varying amounts. - /d. at 671,512 4.2d 560. What

- was true in the double-digit inflation of past years, is

_even more true at the current time when inflation
apparently is in check and has for the past few years

been held to approximate three percent or even less. -

Investments in quality common stocks have for the

~ past few years exceeded twenty percent, and, while .
" -we assume that these rates cannot be duphcated year

. after year, a balanced portfolio of stocks, corporate

and government bonds and certificates of deposit

.*541  certainly would yield far in excess of the

projected inflation rates; especially for a portfolio of l

‘the size of plaintiff's net award. Even if inflation

rates should rise, prudent investment returns should\,

’ keep well ahead of mﬂatlon

- FN20. The Supreme Court's reversal was on

the basis that a pain, suffering and disability

judgment should not be d1scounted as. - -
‘plaintiff's’ was ‘not in this case. . The

‘Supreme Court dlstlngulshed the pam' and

" suffering damages from .the ~economic -
- damages " in Tenore,  _supra, = where
.. discounting was ordered: . . The Court .
required that such economic damages be-.
- discounted to present value. because such
. - calculation was "neither - artificial " nor =~ .
' unrealistic.” 108 N.J. at 78, 527 4.2d 871. "

Desplte the Supreme Court's reversal, our

. opinion - in Friedman provides a: ‘good

- discussion of - the necessity to dlscount
‘awards for future econormc expenses

. N

) These: considerations were totally absent .from. Dr.

Martin's testimony; and Dr. Ruth's charts described in "
the record (and shown to us at oral argument). listed
~only  two columns, one. for" the total offset

computation, and one for a one percent discount rate.
- Dr. Ruth did testify, however, that if the jury chose to

" . use a different rate it could do so, but this testimony

. was not aided by any percentage figures by which the

-~ jury could adjust its total. award Dr. Ruth was not o
" - crOSs- exammed ‘

e Slmllarly, the mal _]udge in h1s charge d1d not aid the ,
- jury beyond the standard charge that it should take

into consideration the factor  of mﬂatlon and the
.discounting of its damages award for post-judgment

, medlcal expenses and future pecumary losses to :

Page 17 .

- preSent value. - The court did not fill in the gap left

by the expert witnesses as to what percentages the

-jury could apply and how to apply them, even though
these percentages are supplied as a table attached to -

our court rules. See Pressler, Current N.J. Court

: Rul_es, Appendix 1. The appropriate line representing

plaintiff's future life expectancy, as testified to by Dr. .

Martin without opposition, showing percentage rates

" in a reasonable range might'have given the jury

) ~ The brief comment that the jury -
.could use a different rate, if it wished,. was = - -

_insufficient. [FN21]

greater options.

FN21. While the judge also noted that: the’
jury should take taxes into consideration,
there was no " indication that the . future
medical expenses would “constitute -a tax -
deduction which would largely offset the
taxes on the income portion of the income-
- and principal which was to be apphed to
: defray the expenses B

We note that defendant offered no ev1dence on thlS )

‘'subject nor even cross-examined Dr. Ruth to bring
-out the additional figures- that could have made the

process more understandable to the jury. . Here, the

. amay of witnesses called by defendant 1nd1cated that -

this' case was prepared with immense resources and

with a complete understandlng of ‘the issues to.be .
- determined.. The trial *542 judge is not expected_to‘ S
. try the case for either a plaintiff or defendant.  But - -
- the judge still has an obligation to make the jury
. “function. understandable. ‘
- explained the application of a one percent discount,
. and he told.the jury that it could also use a two
: percent three percent, or four percent: d1scount rate.
Dr. -Ruth, however, neglected to ment1011 how the
jury would perform this functlon IR

w Whlle in -no. way excusing defendant's fallure to _
- present ev1dence on this point, it is apparent to us-that" ...

the jury's verdict should have been reduced-to present '

_value using some reasonable discount rate.: . We . .
therefore**223 ' remand the matter to th_e:_ ‘Law
* 'Division on this point for a supplemental hearing..
‘The judge may effect a remittitur after the parties
. present any necessary proofs concerning a fair market
- réturn on a balanced portfolio of prudent investments
‘and a reasonable estimate of .medical expense
inflationary costs.  We recognize this is far froman .,
..~ ‘exact science, but a‘total disregard of these .factors,

. which in effect applies the total offset method, flies .

~in ‘the face of present reality and demands. our -
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intervention, to achieve substantial justice ‘between

these parties. [FN22] We trust that on remand the °

court can order payment of all sums not in dispute, if
that has not been accomplished by this date. -

'FN22. We understand that our.takiin’g\ this

action . will affect -the amount of the

~ adjustment for prejudgment interest we have "

‘already discussed. = We also suggest, but

cannot order, that the parties consider - -

_structured payments that would provide. for
-the actual medical bills, thus compensating

for estimates or predictions of plaintiff's

longevity, the costs of future services,

medical advances, and the like. . The -

authority to direct rather than merely suggest

such a solution, with its attendant lower

costs, .can only come from a leglslatlve or
Supreme Coun direction.

‘VT Appltcatton of Settlement Proceeds L

Plamtrff has cross- appealed from the _]udge s decision

- to deduct $799,000 from the award. The deduction ..
represents the settlement of ‘plaintiff's claim against -

the van driver and her employer.  Plaintiff claims
that the jury's determination that 100% of plaintiff's
injuries were caused by the defective design of the
~ Camaro *543 forecloses any liability that the settling
defendants could ‘have had in this case. Defendant

" argues that the setthng former co- defendants“hablhty o
was not adjudicated in this case; and that they may .
have been liable for some percentage.. GM reasons -~
further that the former co-defendants’ liability would .

‘have encompassed not only injuries related solely to .

.- the accident, but also injuries. relating to plaintiff's

~'second injuries assessed under ‘his, crashworthlness
" claim. - :

Again, we must view the twin issues of causation of

the accident and causation of the injury.. - Given

plaintiff's claim that the van was straddling the center
line forcing plaintiff to swerve around it (and putting, -
to one side the independent witness' description of

. plaintiff having been'on the van's side of the road
- with ‘the van totally within its. own lane), it is
. conceivable that a jury. could: have allocated some

small percentage of negligence assessed against the

settling former defendants. ~ We proceed with this

. assumption to determine = ‘whether the jury's

determination exonerated the settling defendants. -

- Huddell v_Levin, supra, provides an answer, namely,

.. _contribution. ] ,
- have been liable for a percentage of all damages .
"occasioned by the accident, unless a court held that -
the design defect was an independent. mtervemng :
- cause, rehevmg the van driver of her 11ab111ty '

' ‘_P,age 18 -

~ ~that the settling defendants in-our case would have
_been in the position of the defendant Levin in that
~ case. The court stated that "Levin may be held liable
. forall i injuries, but General Motors may only be held
_. liable for 'enhanced injuries'." - 537 F.2d at 738
- (empha51s in original). " Such injuries would be "for
- the'entire consequences of ... [the] accident which the.
" automobile manufacturer played: no: part in -
fprecrprtatmg_ Id.at 739. A similar statement can. |
be., found in- Waterson v. General Motors Corp.;

supra, -111 NJ. at 271, 544 A4.2d 357; "A partyf

responsible. - for the ~accident is always also

respons1ble for the injuries incurred as a result of the
accident.”"  The 100 [[[[judication by the jury in

- plaintiff's - claim ‘against . GM tells us nothing
. concerning the respective liabilities of the van driver-

to' plaintiff or ‘the van driver to defendant for
‘Theoretically, the van driver might

'*544 ‘As we noted earlier, plaintiff's comparati\/e '

... negligence could have been assessed against the van
. driver's, but plaintiff's comparative fault ‘as. against
"GM would be limited to plaintiff unreasonably
. proceedinig in the face of a known danger. Suter v.
-San Angelo Foundry & Mach. Co., supra, 81 N.J. at

158-60, 406 A.2d 140;  Cartel Capital Corp. v.
Flreco of New Jersey, supra, 81 N.J. at 562-63, 410
A4.2d 674. [FN23]- GM, however, may have **224

vbeen able to hold the van driver for contribution for
some: percentage of the ‘total fault responsible for

plaintiff's injury. Plaintiff settled with the van drlver

- and her employer after the earlier trial ended in a =
- mistrial because of a hung jury, and GM. apparently ‘
. was satisfied not to' have made a cross-claim -for-
*contribution or to have applied to the court to assess
' any percentage responsibility to the settlmg parties.

“FN23. The Restatement (Third) . of Torts:

Products Liability notes that New Jersey is .-

- in"a small minority of states applying this
. quasi- assumption of risk rule that grew out

of comment n to § 402A of the Restatement

. (Second) of Torts. - This rule had been an
. ‘answer to"the old total bar of a plamtlff's
% \contrlbutory negligence. At some point the.
"+ Court may wish to reassess this rule so

firmly stated in Suter, Cartel Capital and - |

“ - _their progeny. = If this were done, -the
- assessment . in Part I of this opinion might " -
yield a different result. . The Reporters. for

Copr. © ‘West 2004 No Claim to Orig. U.S. Govt. Works
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the Restatement (T hzrd)'of Torts: 2
Liability note that the courts of the country

accident - should be  the
comparative’ fault.
"majority of the courts -allow the

- introduction - of " plaintiff's conduct ' as

" comparative  fault in a: crashworthiness
context."  Reporters' Note, § 16, cmt. f.
Our rules of limited comparative fault place
us with'the minority on this issue. .

subject ~ - of

]

to-have no liability, the principles announced in
Rogers v. Spady, 147 N.J.Super. 274, 278, 371 A4.2d
285 (App.Div.1977), and confirmed in Young. v.

© Latta, 123 N.J. 584, 591, 589 4.2d 1020 (1991),
- would' permit plaintiff without question to. keep the

$799,000 as a windfall, [FN24] in addition to the
" See also *545Johnson v.
American_Homestead Mortg. Corp., 306 N.J.Super.

‘429, 436- 37, 703 .4.2d 984 (App.Div.1997). But,-
- the windfall exists only where a jury determines that

the settling party was 0% negligent. If a percentage

‘of liability had been assessed against these former co-

defendants, that percentage of the verdict would have

" - been deemed satisfied. - Young v. Latta, supra, 123

. .N.J. at 591, 589 4.2d 1020: Rogers v. Spady, supra,
© 147 N.J.Super. at 277, 371 A4.2d 285. a -

+ settlement may be, as here, accomplished with one

_+.-who is neither exonerated nor assigned a percentage-

"' bécause the non-settling defendant never. requested

*’such a finding.  Plaintiff claims that in such a case

’_;v'the non-settling defendant GM loses its rlght to. -
: c1a1m a credit. : Lol

Lastly, a

y

Products .

are "sharply split" on the issue of whether a - -
plaintiff's negligent conduct leading to an

They conclude that.a -

1f the settling former co-defendants had been found -

.FN24. In truth, such a Settletnent is only-a-

windfall - by hindsight.. Plaintiffs  and

defendants settle for a variety of reasons,” ‘
and are guided by enlightened self-interest -~ -

as it is perceived at the time.

i

In .Youngvv. - Latta, supra, the Court assessed the

consequences of ‘the' wusual _cross-claim - for

contribution .and a ‘delayed assertion- of the clalm .
~ . without a formal cross-claim.

- Although early and diligent pursuit- of a non-

- settling tortfeasor's claim for credit seems to have -

“obvious advantages, there may be tactical reasons,
not readily apparent to us, why the non-settler

would ‘delay asserting that claim. We emphasize -

\

‘was nonexistent.

-~ GM requested the $799,000 offset. .
- we refer to Mort v. Besser Co.,
671 A.2d 189 (App.Div.1996), certif. denied, 147 - -
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that in -this context trial courts should ‘not
countenance delay-- that is, the court should not .
~ ‘permit the non-settlef to' wait until the last minute

. _before alerting the court and the plalntlff‘s lawyer

" that the settler's conduct will be at issue. Because -
tactics cannot be allowed to foil discovery, in the
context of ‘a’ claim for credit the court should

_enforce strictly the Rules setting forth the time

prior to trial within which answer to interrogatories -
may be amended to set forth a settler's fault See

- Rule 4:17-7. '

{123 NJ at' 597-98, 589 A.2d 1020]

Here, however the assertion was not just delayed,- it
- GM never claimed that the jury
should assess the van driver's responsibility for
plaintiff's injuries; no credit was even suggested until
In such a case,
287 N.J.Super. 423,

N.J. 577,688 4.2d 1053 (1997).- ‘There, in a slightly
different setting (where the settling defendant had no

- separateliability as a matter of law, id. at 433, 671
A4.2d--189),

Judge Keefe. commented on the,
obligations of the non-setthng defendant to protect .

the record.

Clearly, a non-settling defendant has the right to
‘have a settling defendant's liability apportioned by
- the jury. *546Kiss v: Jacob. 138 N.J. 278, 283-84,
650 A4.2d 336: 1994); Cartel Capital Corp. v. .
Fireco of N.J., 81 N.J. 548, 566-67, 410 .4.2d 674
(1980); Rogers-v. Spady, 147 N.J.Super. 274, 278,
. 371 _A.2d 285 (App.Div.1977).
liability must be proven. **225 The fact of
settlement does. not prove the settlor's liability.
- [t no issue of fact is properly presented as to the
liability of ‘the settling defendant, the fact. finder

cannot be asked, under N.J.S.A. 2A:15-52 or - -

- otherwise; to. assess any proportionate liability

' against the settler." Young'v. Latta, 233 N.J.Super.

520, 526, 559 A.2d 465 (App.Div.1989), aﬂ"d 123 PO
N.J: 584,589 4.2d 1020 (1991). S
[Id at431-32; 671 4.2d 189]

3

 This _duty on the‘part of the non-settlinbgi defendant
" to' provide percentage ‘of fault applicable to the . -
settling . party is also reflected in the proposed- .

Restatement (Third) of Torts: _ Apportionment of

Liability. '§ 27B (Council Draft No. 2 Nov.-13, "

1997), which states: ) .
The plaintiff's recoverable damages are 1reduced by
the comparative share of damages attributable to a - -

settling tortfeasor who'otherwise would have been - -

~ liable to nonsettling defendants’ for contribution.

Copr. © West 2004 No Claim to Orig. U.S. Govt. Works -

. However, that' -



709 A.2d 205
Prod.Liab.Rep. (CCH) P15 201 ,
" (Cite as: 310 N.J.Super. 507, 709 A2d 205)

The settling  tortfeasor's cornparatrve share of
" damages is the percentage of comparative

responsibility -assigned to the  settling tortfeasor

"multiplied by the total damages of the }plaintiff

v Cominent f to this section requires the non-settling

- defendant to prove "that the settling tortfeasor's

~ tortious conduct was a legal cause of p1a1nt1ffs injury.

, that the settlement was for the injuries for which @ -~
the plaintiff is ‘suing, and- that defendant ‘would -

otherwise have a valid contribution claim against the .

“settling tortfeasor.". Id. at cmt. f. [FN25] Thus, we. .
"have before us what appears to be the first case’'of a- -
- procedural bar to the assessment of the settling:

" “defendant's ‘liability for. the -accident. .- We see. no.: " .

- reason to treat the bar any d1fferent1y from any other ~
assertion of a defendant's factual or legal 1nab111ty to o

assert-the contnbutlon clarm

FN25. The Reporters' Note at comment f of -
§ :27B to Restatement (Third) of Torts: -
Apportionment of Liability cites as authority .
Spaur v. Owens-Corning Fiberglas Corp., .
510 N.W.2d 854, 863-64 (lowa 1994). -Cf- - .
Ball v. Johns-Manville Corp., 425 Pa.Super: ' . -
369, 625 4.2d 650, 661 (1993). . In.Spaur, -

- there was no legal or factual basis: for the

. non- settling defendant's claim. In Ball the '
issue turned on factual bases. for the clalm- -

- against the settlmg defendants

VP

- '[17] The jury in our case made no determination of
- the van defendant's liability. - It found only that as” "
"+ between plaintiff and *547 defendant, defendant was

100% responsible’ for plaintiff's - injuries,. - This
finding. would have been the same whether on one
hand the school van had completely blocked the road

and plaintiff had been operating his' vehicle within .-
the legal limit, or ‘on the other, if the van were
standing "still' in .its own ‘lane ‘with its flashers- = .
activated. = Defendant, by failing to have the jury. =

* assess the van driver's percentage of fault, gave up its R

. 'END OF DOCUMENT =~

. Page 20

" the credit to the judgment -after the prejudgment
“interest is assessed in effect gives plaintiff the benefit
‘of prejudgment interest on the credit,-an amount that

- itself is subject to no such interest.  We have vacated
 the credit, and therefore the issue is rnoot

VIII Concluswn

, We affirm the liability judgment in favor of plarntlff
... :‘We'vacate the prejudgment interest awarded on post- . -
.judgment medical expenses and earnings. We remand
. that portron of ‘the jury's verdict that awards post-
- judgment medical expenses and earnings. We direct
“the judge to enter a remittitur after further argument, .
- with:or without proofs, reﬂectmg the present value of = -
“these awards as more extensively described in’ this
‘opifiion. -+ We reverse the judge's determination to
" give defendant a pro tanto reduction of the Judgrnent .
- ‘based on plaintiff's settlement with the former
. .defendants, the van driver and bus company. This
- “amount shall be restored to the judgment. ' Except as

stated we. afﬁrm the damage award

709-A.2d 205 310 N.J.Super. 507, Prod Liab, Rep

(CCH)P 15,201

potential claim to contribution. Under the entire = -

- controversy doctrine_it is now too late to assert the .
_.claim. Defendant is not entitled to any credit for the
- settlement even if it amounts to a- windfall . to" -

; plamtlff
VII Appllcanon 0f Pro Tanto Credtts

Defendant also claims that if a pro tanto credlt were

-~ to be found proper, the credit should be against the - R

- verdict before prejudgment interest is- assessed rather

than: aﬁer Defendant proper_ly notes that apply_u_rg

+ Copr, © \&est'2004 No Clairn to Orig. U.S. Govt; Works'
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VII. Judicial
Nominations



Brett Kavanaugh J udrclal Nommees

Allegation: ’ Whlle work1ng in the Wh1te House Counsel’s ofﬁce Brett Kavanaugh played a

key role in selecting many of Pres1dent Bush's right wing judicial nominees, and
“he coordinated the unsuccessful nom1nat1ons of M1guel Estrada and Pnsc1lla
~Owen.: : : - :

e Facts‘" -

Judicial nominees are selected by the Pres1dent Whatever one thmks of President Bush’s -~
* priorjudicial nominees, their select1on cannot be attnbuted to an assoc1ate counsel to the
' Pres1dent : : :

Prior to th_e President’s final decision, the judicial selection process is a collaborative one -

' v v The White House Counsel’s OfﬁCe consults With home state senators on both -

.. district and circuit court nominees. . The Department of Justice and the White
- ‘House Counsel’s Office participate in interviews of judicial candidates. A _
consensus is reached on the best cand1date for the pos1t1on and a recommendat10n
~..is made to the Pres1dent : it S -

~Over 99% of President Bush’s' nominees to the federal district and circuit courts have

received “well- quahﬁed” or “quahﬁed” rat1ngs from the ABA the Democrats “Gold

- Standard”

" One non-partisan study conducted early last year concluded based ona rev1ew of ,
- American Bar Association ratings, that Pres1dent Bush's nom1nees are the most quahﬁed,'
”‘appo1ntees of any recent Adm1n1strat1on -

.M1guel Estrada and Pnsc1lla Owen would have been conﬁrmed 1f g1ven an up- or~down
. vote by the full Senate. g -
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