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Allegation: In a friend of the court brief, Kavanaugh joined Robert Bork in opposing a voting 
scheme that was intended to assist native Hawaiians by ensuring that only they 
could vote for board members overseeing a trust for the benefit of native 
Hawaiians. Rice v. Cayetano, 528 U.S. 495 (2000). Before the case was heard, 
he was quoted as saying that "this case is one more step along the way in what I 
see as ari inevitable conclusion within the next 10 to 20 years when the court says 

·~: 

· we are all one race in the eyes of the government." Warren Richey, New Case 
May Clarify Court's Stand on Race, THE CHRISTIAN SCIENCE MONITOR (Oct. 6, . 
1999). 

~ The Supreme Court agreed with the position taken by Mr. Kavanaugh's client, that 
limiting voting for candidates tQ a statewide office that disbursed state and federal 
funds based on racial ancestry violated the Constitution. The Fifteenth Amendment 
guarantees that "[t]he right of citizens of the United States to vote shall not be ' 
denied or abridged by the United States or by any other State Oli account of :race, 
color, or previous condition of servitude." U.S. CONST. Amend. XV§ 1. 

../ 

../ 

In a 7 to 2 decision, with the majority including Justices Breyer, Sout~er, and 
O'Connor, the Court reaffirmed the basic premise upon which the brief was 
based: that "[t]heNational Government and the States may not violate a 
fundamental principle: They may not deny or abridge the right to vote on account 
ofrace." Rice, 120 S. Ct at 1054. 

The Court explained, "The State's position rests, in the end, on the demeaning · 
premise that citizens of a particular race are somehow more qualified than others . 
to vote on certain ma~ters. That reasoning attacks the central meaning of the 
Fifteenth Amendment!' Id. at 523. · · 

I . 

.. The Court added, "Race· cannot qualify some and disqualify others. from full 
participation in our democracy. All citizens, regardless ofrace, have an interest in 
selecting officials who make policies on their behalf, even if those policies will 
affect some groups more than others." Id. · · · 

~ The brief submitted by Mr. Kavanaugh on behalf of his clients sought to enforce the 
Fifteenth Amendment against a state law that prohibited citizens from voting in a · · 
statewide election based on their race. 

../ When Hawaii was admitted as the 501
h State oftheUnion in 1959, the state . 

adopted the Hawaiian Homes Commission Act, passed by Congress, as part of its 
Constitution. The Act set aside 200,000 acres of publicJands and granted the 
state over 1.2 million additional acres' of land to be held "as a public trust." 
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• The proceeds and incom~ from the lands· were to be us~d for one or more of· 
· five purposes: (1) support of public schools and .other public educational 
·.institutions; (2) betterment of native Hawaiians,· (3) development of farm and 
home ownership, (4) public improvelllents, and (5) provisions ofland for 
public use. ' .. ' 

j 

./ _ In '1978, Hawaii established the Office ofHawaii~n Affairs (OHA) to administer 
special trust revenues "for the betterment of the conditions of native Hawaiians,". 
and any appropriations that were made for the benefit of "native Hawaiians" 
and/ or· "Hawaiians." 

• T~e terri1"native Hawaiian'·; and "Hawaiian'; are defi~ed as descendants of ... 
aboriginal peoples or races inhabiting the Hawaiian Islands previous to 1778 . 

./ The Haw~ii Constitution liniitedmembership onthe OHA board oftrustees to 
"Hawaiians," and explicitly provided that the trustees shall be '-'elected by ... · 
Hawaiians." · · 

· ./ . Althoughpeiitionerwa~ a cit!zenofHawaii, and.his ancestors were residents of 
the Hawaiian Islands'priorto U.S. annexationin 1959, he did not meet the 
statutory definitions. arid was thus precluded from voting. . 

The racial qualification in the Hawaiian law categorically excluded members of certain 
racial minorities,.such as·African:--Americans an4Japatiese-Amencans,.who were 
members of groups historically discrimillated against in the U.S. 

. ' : . -

One of Mr. Kavanaugh:s clients on the brief was the New York Civil Rights Coatitio~, a 
non~profit organization seeking to achieve a society where the individual enjoys th.e 
bk~ssings of liberty free from racialprejudice, stigma, caste or dis,crimimition. 

. , .. 

·_·Mr. Kavanaugh' s stateIIle~t regarding the Rice case was 'ccmsistent with statements made 
by Justice O'Connorin Grutter v. Bollinger, 123 S.Ct. 2325 (2003), where the Supreme 

. CoUrt upheld the University of Michigan Law School's race..:conscious admissions . 
·policy: JustiG~ O'Connor stated:. '.'We expect that 25 years from now, the use ofracial ·. 
preferences will n0, longer be necessary to fllrther,the interest approved today." _ 
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*i· QUESTION PRESENTED 

Whether the court 9f appeals erred in holding that the Fourteenth and Fifteenth 
Amendments to the United States Constitution permit the adoption of an explicit 
racial classification that restric;::ts the right to vote in statewide electio'ns for 
state offlcials. · 
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*l INTEREST OF ,AMICI. CURIAE [FNl] 

nn. The parties have consented iri 'writing to the filing of this brief. in 
letters that have been submitted to the Clerk. Sees. Ct. R. 37.3(a). counsel 
.for a party did not author this brief in whole .or in part. See s. Ct. R. 
37.6. No person. or entity other than the amici curiae and courisel made a 
monetary contribution to the prep~ration or submission of this brief. See id. 

The Center for Equal Opportunity is a non-profit organization dedicated to the 
idea that America should be one nation arid that citizens of all races, colors, and 

·ethnicities *2.should be treated equally. The New York Civil Rights Coalition is a 
non-profit organization seeking to achieve a society where the.individual enjoys 
the blessings of liberty f7'."ee from racial prejudice, stigma, caste, or · 
discrimination. Car1 Cohen is a Professor of Philosophy a,t the University of 
Michigan, has served for many years in the. leadership of the American Civil 
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· Lioertie~ Union, and is the author of Naked Racial Preference. (1995). Abigail . 
Thernstrom is the co-author of America in Black and White: One Nation, Indivisible 
(1997). and the author of Whose Votes Count./ Affirmative Action and Minority Voting 
Rights (1987) . Amici submit that the Fourteenth and Fifteenth Amendments prohibH 
Hawaii's racial voting qualificatio~. · 

SUMMARY OF ARGUMENT 
' ' 

The Fifteenth Amendment to the United. States Constitution provides: "The right of 
citizens of the United States to vote shall not be denied or abridged by the United 
States or by any State on account of race, color, or previous condition of' 
servitude." The Amendment, by its language and history, applies to all stc;tte 
elections. 

Notwithstanding the clear language of _the Fifteenth Amendment, Hawaii determines i3. 

citizen's qualifications to.vote in elections for the Office.of Hawaiian ]fffairs 
solely on the basis of the ci.tizen' s race. Hawaii's racial voting qualific:ation is 
a clear violation of the. Fifteenth Amendment, and t.hat violation alone requires 
reversal of the decision of the. court of appeals. 

The racial vOting qualification also violates the Equal Protection Clause of the 
Fourteenth Amendment. This Court's cases establish that the Equal Protection Clause 
prohibits racial classifications except when such classifications are necessary and 
narrowly tailored to serve a .compelling government interest. 

*3.0utside of an immediate threat to life or limb, as in a prison race riot, a 
compelling government interest exists only when the government has imposed the 
racial classification as a remedy for past, identified discrimination in that 
jurisdiction and field (such as discrimination in the schools. in a particula~ 
]urisdiction). Hawaii has not shown or, attempted to show that its racial voting 
qualification in elections for tJ1e Office of Hawaiian Affairs is designed' to remedy 
past discri~ination in votirig against """Hawaiians" in Hawaii. 

In any event, even assumirig such past discrimination, a racial qualification to 
.vOte has never been held necessary and narrowly tailored to remedy past 
di~crimination. Moreover, this racial voting qualification is not narrowly tailored 
in scope: It is a strict racial 'qualification that categorically excludes members 
of·certain racial groups (all but "Hawaiians") from the ballot. in elections for th~ 
Office of Hawaiian Affairs -- including members of racial groups historically 
discriminated against in .the United States andin Hawaii. Nor is the racial 
qualification narrow.ly tailored in duration: Hawaii established the racial 
classification in 1978, and it has no termination date. ' 

Hawaii has explained that. Hawaiians share a Common heritage and background that 
they, like many Americans of all backgrounds, cherish and celebrate .. But a state 
has no .right to engage in racial classifications, on th_e right to vote in ·a state 
election simply to'preserve a particular culture. This Court has.forbidden 
analogous "cultural" justifications for racial classifications in cases ranging 

··fi:-om.Brown v. Board .of Education to Loving v. Virginia. 

Finally, Hawaii's attempt to end'-run the.Equal Protection Clause by analogizing 
"Hawaiians" to American Indian ,tribes is entirely unavailing. As this Court 
repeatedly has held, differential treatme~t of Indian tribes as tribes is justified 
by the Constitution's specific reference to Indian tribes as separate sovereigns. 
The Constitution does. not contain a Hawaiian *4 Commerce Clause, arid Hawaiians do 
not and could not qualify as an American .Indian .tribe . 

Copr. © West 2004 No Claim to Orig. U.S. Govt. Works 



• 

• 

• 

1999 WL 345639 

ARGUMENT 
INTRODUCTION 

Page 8 

Hawaii determines a citiz.en' s qtlalifications to vote in state elections for the 
Office of Hawaiian Affairs on the basis of the citizen's race. As is clear from 
that . introductory sentence alone, {!awaii .• s raciql restriction on voting is a patent 
violation of the United States Constitution .. See City of Richmond v. J.A. Croson 
Co., 488 U.S. 469 (19B9); Loving v. Virginia, 388 U.S. 1 (1967); Anderson v. 
Martin, 375 U.S. 399 (1964); Gomillion v. Lightfoot, 364 U.S. 339 (1960); Guinn v. 
United States, 238 U.S. 347 (1915). [FN2) 

FN2. We will use the tetms "race" and "racial" throughout this brief to 
encompass the overlapping concepts of race, ethnicity, ancestry, and national 
origin, as government distinctions based on such ·.characteristics are subject 
to the same stringent constitutional scrutiny. See Oyama v. California, 332 
U.S. 633, 646 (1948); Yick Wo v. Hopkins, 118 U.S. 356, 374 (1886). We will 
adopt the convention of state law and use the term " " "Hawaiian" tci. refer to 
tl).ose whose-ancestors were Hawaiian. For puri;ioses of our brief, there is no 
need to further distinguish by blood amount between " "Hawaiians" and "native 
Hawaiians," although state law does so. 

Two provisions of law provide the backdrop for this .controversy: the federal 
Admission Act of 1959 and the Hawaii Constitution·, as amended in 1978. The 
Admission Act, enacted by Congress at the time of Hawaii's admission to the Union, 
ceded to the State approximately 1,800,000 acres of land that the United States had 
owned since ;J.898. The Admission Act restricted the State's use of land to five 
purposes: (1) .support of public schools; (2) betterment of the conditions of native 
Hawaiians; (3) development of farm and home .ownership on as widespread a basis as 
possible; (4) making of public improvements; and (5) provision of lands for public 
use. Admission Act of March 18, 1959, 73 Stat. 4, § 5(f). 

*5 The Admission Act further provided that "[s)uch lands, proceeds, and income 
shall be managed and disposed of for one or more bf the foregoing purposes in such 
manner as the constitution and laws of said State may provide." Id. The Act' thereby 
permitted the State to use those lands in a race-neutral way and/or for the benefit 
of all citizens of Hawaii. Indeed, that is precisely how the State administered the 
lands from 1959 to 1978 'when the State used money from the lands on a race-neutral 
basis primarily for state ed~cationa~ purposes .. Pet. App. Sa. [FN3] 

FN3. A discrete block of 200,000 acres is administered by the State's 
Department of Hawaiian Home Lands pursuant to a separate statutory regime. A 
1920 federal statute (the Hawaii Homes Commission Act, 42 Stat. 108) dealt 
with those lands by means of an express racial classification, albeit one 
that was not applied in the decades that. followed. In any event, the HHCA 
program is not at issue here, although it also has serious constitutional 
.problems to the extent that it relies on racial classifications. 

In 1978, howeve]'.', Hawaii dramatically changed course. The State enacted a 
constitutional amendment, see Haw. Const. art. :di, which along with a statute 

. enacted i;;hor.tly thereafter accomplished three things. First, the State required 
.that. 20% of the proceeds. from the Admission Act lands be used solely to benefit 
certain native Hawaiians. Id.; Haw. Rev .. Stat~.§§ 10-3(1); 10- 13.5. Second, the 
State created the. Office of Hawaiian Affairs (OHA). to administer that 20% portion 
of the proceeds and to administer solely for the benefit of Hawaiians other monies 

Copr. © West 2064 ~o Claim t6 Orig. d~s. Govt. Works 
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received from general: state funds. The OHA's officers must be Hawaiians. Haw; 
Const. art. xii. Third, the Stat.e imposed still another racial qualification, 

·allowing only Hawaiians to vote _in the ORA elections. Haw. Rev. Stat. § 13D-3(b) 
("No person shall be eligible to 'regis_ter as a voter for the election of board 

members unless the per.son meets th~ follqwing qualifiCations: (1) The person is 
Hawaiian .... 11 ) • 

*6 .,The entire scheme is infused with explicit racial .quotas, exclusions, and 
classifications to a degree this .Court has rarely encountered in the last half­
century. See generally Board of Educ. of Kiryas Joel Village Sch. Dist. v. Grumet, 
512 U.S. 687, 730 (1994) (Kennedy, J., concurring in judgment) .. The scheme benefits 
one preferred racial class within the State of Hawaii to tpe exclusion of all 
others and creates collateral. racial classifications that are. unnecessary even to 
serve that (itself unconstitutional) purpose. The scheme is a clearcut and 
extensive violation of·the Constitution: Non~ of its three elements, particularly 
the voting qualification at issue here,_is constitutional. 

Under the State's theory, the State of Massachusetts could declare certain state 
funds in Massachusetts to be distributed for the benefit of Irish- Ajnericans, 
establish an Office of Irish Affairs· composed solely of ,II:ish-.Americans to 
administer the.funds, and restrict.the vote for that Office: to those citizens of 
Massachusetts with Irish.blood. The State.of Florida could do the same for Cuban..:. 
Americans, the State of Wisconsin for German-Americans, the State of Texas for 
Mexican-Americans, and so on. As a matter of logic and of constitutional law, 
affirmance of the court of' appeals decision could usher in an extraordinary racial 
patrona~e and spoils system. . 

Hawaii nci doubt will lci.bel ,such concerns an exaggeration, suggesting that other 
states would not adopt such a scheme. i3ut we do not possess so clear a cryf;ltal ball 
as'to confidently predict how a state 10 or 25 or 50 years from now might utilize a 
decision'in Hawaii's. favor in this'caf:1e. And ultimately the court must consider 
what a ruling in Hawaii Is' favo~ would authorize. See Morrison v. Olson, 487 u. s •' 
654, 731.·(1988) (Scalia, J .. , dissenting). As Justice Jackson stated, "once a 
judicial opinion rationalizes such an order to show that it conforms to the 
Constitution, or rather. rationalizes the Constitution to show that it sanctions 
s,uch an order, the Court *7 for _all time has validated the -principle of racial 
discrimination .... The principle then lies about lik~ a loaded weapon ready for 
the hand of any authority that can bring forward a plausible claim of an 1.irgent 

... need." Korematsu v. United States 323 u.s ... 214, 246 (1944) (Jackson, J., 
.dissenting). 

The aspect of the ORA program specifically at issue here is the racial voting 
qualification, which violates both the Fifteenth Amendlllent and the Fourteenth\ 
Amendment. 1 

I. THE_ FIFTEENTH AMENDMENT PROHIBITS HAWAII'S RACIAL QUALIFICATION FOR VOTING IN 
ELECTIONS FOR THE OFFICE OF HAWAIIAN AFFAIRS.' 

T,he Fifteenth Amendment t,o the Constitution,. ratified in the wake of the Civil War 
on 'February 3, 1870, speaks clearly and',definitively: "The right of citizens of the 
United States to v'ote shall not be denied or abridged by the United States or by 
any state on account of race, color, or previous condition of servitude." The 
Amendment repaired the Constitutionis original tolerance of racial restrictions on 
the right to vote and stands as.· a legal bulwark against the racial str.i,fe and 
ethnic balkanization that has troubled this country since its founding ---and that 

'to this 'day plagues this Nation and others around the globe. See generally Holder 
v. 'Hall, 512 u.s. 874, 894-95 (1994) (Thomas, J., concurring in judgment); South 
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Carolina v. Katzenbach, .383 U.S. 301, 309-13 (1966) . 
. . 

Since 1978, however, the State of Haw~ii has p~ohib:ited citizen's of certain races, 
because of their race; from voting _in e'lection,s for the Office of Hawaiian Affairs 
.-- a government office that controls, and disburses a s·ignificant amount of state 

. funds, formulates policy, and administers·certain state lands. See Haw. Rev. Stat. 
§ 130-:-3 (b) ("No person shall be eligible to register as a voter for the election 
of board member's unless the_ person ... is Hawaiian .... "). Hawaii excludes not just 
*8 Caucasians from voting in elections.fo:r: the Office of Hawaiian Affairs, it turns 
away citizens who are African-Americans,- Japanese-Americans, Chinese-Americans, and 
indeed members of. c;i.,11 racial and_ ethnic ·groups except ·the preferred Hawaiians. · 

:The primary question presented to this Court ·is whether Hawaii, by prohibiting 
individuals from voting in a state ele~t:ion because of their race, has violated the 

·'Fifteenth Amendment, which prohibits States from denying individuals the right to 
vote because of their race. To pose the question is to resolve the case. A.s this 
Court has stated, the Fifteenth Amendment is "unequivocal[]" and prohibits race­
based voting qualifications (as well as facially race-neutral voting qualifications 
that are intended to harm members of .a particular race). Shaw v. Reno, 509 U.S. · 
630, 639 (1993); see city of Mobile v.,·Bolden,- 446 U.S. 55, 62 (1980); Gomillion, 
3.64 U.S .. at 339; Smith v. Allwright, 321 U.S. 649,. 657 (1944); Guinn, 238 U.S. at 
347; cf. Chisom v. Roemer, 501 U.S .. 380, 392 (.1991) ("every election in which · 
registered electors are permitted t.o 'vote" is covered under § 2 of Voting Rights 
Act of 1965, which enforces the Fifteenth Amendment) (quotation omitted; emphasis 
added) . 

: ; _,· . . . 

Hawaii has offered an array of historical and policy.considerations in support.of 
its racial voting scheme, primarily based on preserving the culture of Hawaiians. 
But all such arguments are, .for purposes of. the Fifteenth Amendment, nothing but 
diversions. Hawaii restricts t.he right to- Vote in a state election based on a • 

'citizen's race1 and the clear and uneqµivocaL language" of the Fifteenth Amendment 
flatly prohibits such ·state' action. · · 

~hat is perhaps most telling about the.unconstitutionality of Hawaii's racial 
voting .qualification is that in the nearly 130 years since the Fifteenth .Amendment 
was ratified -- troubled though those years have been with respect to racial 
relations and racially motivat.ed voting devices - - no State so far as we are aware 
has thought it permissible to enact into law a facial *9 racial qualification on 
f1J.e right to.vote in any state election'. Indeed, several States, no doubt 
r_ecognizing that. the language of the Fifte,enth Amendment was clear and un~quivocal, 
resorted instead to pretext and supter:fuge to try to evade .. what all understood to• 
be the. meaning of the Fifteenth Amendment. See Shaw, 509 U.S. at 639-40 (describing 
various forms of "[o]stensibly race- neutral devices" used "to deprive black voters 
of the franchise"); see Gomillion, 364 U.S~ at 341; Guinn, 238 U.S. at 364-65 . 

. In light of the plain conflict between Hawaii's racial qualification for,voting 
and the clear language of the. Fifteenth Amendment; the question that comes to the 
fore in this case focuses on the court:' of, appeals: How c;lid it go so far astray? The 
court of appeals recogni'zed, after all·, that the voter qualification at issue here 
was "expr:essly racial" and "clearly racial on its face;·n Pet. App. lOa, lSa. The 
'court also acknowledged. tha.t the Fif"t.eenth Amendment :"squarely prohibits racially­
based denials o.f the right to vote. " Pet .. App. 15a. (quoting Laurence H. Tribe, 
American Constitutional Law 335. n.2 (2d ed. 1988)). 

The court explained, however, that "restr:icting voter eligibility to Hawaiians 
cannot be understood without referenc'e to what the vote is for." Pet. App; lla. The 
court.concluded that a state could aliow-racial restrictions on the right to vote 
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'When the underlying state office was, in essence, devoted to distributing funds for 
the. benefit of a racially restricted class. Pet. App. 15a. The court held that such 
a scheme "does not deny non-Hawaiians.the right to vote in any meaningful sense," 
Pet. App. 15a (emphasis added). The court did. not explain, how.ever, from what 
source it derived a "meaningful sense" exception to the Fifteenth Amendment's l:>an 
on racial voting qualifications, nor did .it say-how voting in elections to a state 
office that, among other things., controls and spends substantial sums of state 
money is not "meaningful." -

*10 The court said that it found guidance in cases in which .this Court has held 
that limited special-purpose elections are consistent with the right to.vote that.· 
the· Cou:r:t has. inferred from the. Fourteenth Amendment. See Ball v. James, 451 U. 's. 
j55 (198i); Salyer Land Co. v. Tulare Lake Bas{n Water Storage Dist;; 410 U.S. 719 
(1973); cf. Reynolds v. Sims, 377 U.S. 533 (1964).·But _in relying on those cases, 
the court of appeals overlooked a critical point: .Those cases did not deal with 
.racial restrictions- on the right to vote. The Fifteenth Ame_ndment places voting 
qualifications based cm race.in ·a constitutionally different class from voting 
qualifications based on non- suspect characteristics. Thus, the Constitution does 
not expressly provide that all citizens in a jurisdiction can vote in all elections 
(a point confirmed by the Salyer case), but it expressly prol:J.ibits denial of the 
righ_t to vote in any state. ele~tion on account of race. Cf. Powers v ._ Ohio; 499 
U.S. 400, 409 (1991) ("An individual juror does not have a right to sit on any 
particular petit jury, but he ~r she does possess the right not to be excluded from 
one on account of race."); Buchanan v . .Warley, 245 U.S. 60, 74-75; 82 (1917) (state 
can limit property rights, but cannot. do. so on the basis of race). 

In sum, this Court's resolution of this case -should' be quite straightforward. 
Nearly 130 years after the Fifteenth Amendment's ratification, the State of Hawaii 
seeks the Court's bless.ing to strip an American citizen of his -right to vote in a 
stat_e election based· on his race. The words of the Fifteenth Amendment mean what 
they say, however; and the Fifteenth Amendment thus flatly bars Hawaii's denial of 
the right to vote in a state election on account of race. 

II. THE FOURTEENTH AMENDMENT PROHIBITS HAWAII'S RACIAL QUALIFICATION FOR VOTING IN 
ELECTIONS FOR THE OFFICE OF HAWAIIAN AFFAIRS. 

Hawaii's racial restriction on voting also violates the Equal Protection Clause of 
Section 1 of the Fourteenth Amendment. 

*11 A. Racial Classifications Are Presu~ptively Invalid and Subject to Strict 
Scrutiny Under the .Fourteenth Amendment. 

The.Equa1 Protection Clause of the Fou:r:-teenth Amendment, also ratified in the wake 
of the Civil.War on july 9; 1868, provides that no State shall "deny to any person 
withiri its jurisdiction the equal protection .of the laws." While not phrased in the 
plain and crystalline terms of the Fifteenth Amendment, the """central purpose" of 
the amendment is "to prevent the States from purposefully discriminating between 
1ndividuals on the basis of race." Shaw, 509 U.S. at 642 (emphasis added). [FN4] 

FN4. See Miller v. Johnson, 515 U.S._900, 904 (1995) ("central marid<ite is 
racial neutrality in govern)Tlental decisionmaking"); Powers, 499 U.S .. at415 
(Fourteenth-Amendment's mandate is that "race discrimination be eliminated 
fr_om all official acts arid proceedings of the State"); Palmore. v. Sidoti, 466 
U.S. 429, 432-33 (1984) ("A core purpose of the Fourteenth Amendment was to 
do away with all governmentally imposed discrimination based on race."); 
Loving, 388 U.S. ·at 10 ("The clear and central purpose of the Fourteenth 
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: 
Amendment was to eliminate all official state sources of invidious racial 
discrimination in the States."); McLaughlin v,:Florida, 379 U.S. 184, 192 
(1964) (·"historical fact that the central purpose of the Fourteenth Amendment 
was to eliminate racial discrimination emanating from official sources in the 
States"); Strauder v. West Virginia, 100 U.S. 303, 307. (1880) ("What is this 
but declaring that the law in the States shall b_e cthe same for the black as 
for the white; that·a11 persons, whether colored br white, shall stand equal 

. before the laws of the _States .... ") . 

- To be sure, the, Court has not as yet adopted the most st~ingent rule for analyzing 
racial classifications under the Equal.Protection_Clause--that "oply a social 
emergency rising to the level of imminent danger to life and limb ... can justify 
an exception to the .principle embedded -in the Fourteenth Amendment that our 
Constitution is color-blind,- arid neither· knows nor tolerates classes among 
citizens." *12Croson, 488 U.S. at 521 (Scalia, J .. , <j:oncurring in judgment) 
(quotation omitted). [FN5] The Court's decisions.have,nonetheless established that 
II [a] racial Classification, regardless Of 'pU~Orted inotiVation, is presumptively 
invalid and can be upheld only upon an extraordinary justification. 11 Personnel , · 
Adm'r of Mass. v. Feeney, 442 U.S. 256, 272 (1979). As a result, "all laws: that 
classify citizens on the basis of race ... are constitutionally suspect ar.Ld must be 
strictly scrutinized." Hunt v. Cromartie, No. 98-85, 1999 WL 303677, ~t ~4 (May 17, 
1999); see Adarand, 515 U.S. at 235-36; Shaw, 509 U.S. at 642-43; Croson, 488,U.S. 
at 493-94 (plurality) . 

FN5: 9ee a~so'Adarand Constructors, Inc .. v. Pena, 515 U.S. 200, 240-_41 (1995) 
(Thomas, J., concurring); Fullilove v. Klutznick, 449- U.S. 448, 522-:-23 (1980) 
(Stewart, J.,·joined-by Rehnquist, J .. , dissenting); Defunis v. Odegaard, 416 
U.S. 312, 343-44 (1974) (Douglas, J.1 dissenting); McLaughlin, 379 u.s. at 
198 (Stewart, J., joined by Douglas, .J., concurring); Bell v. Maryland, 378 
U.S .. 22.6, 287-88 (1964) (Goldberg, J., joined by Warren, C.J. I concurring); 
Hirabayashi v. United States, 320 U.S. 81, 110-11 (1943) (Murphy,. J._, 
concurring); Plessy v ... Ferguson, 163 U.S. 537, 559 (1896) (Harlan, J-., 
disse~ting) . 

The Court .has stressed that racial classifications must be strictly scrutinized 
because classifications of citizens solely o~ the basis of race 111111 are. by their 
very nature odious_ to a free people whose ins ti tut ions are founded upon the 
doctrine of equality."Hirabayasl).i v._United States,-320 U.S. Bl, _100 (1943). They 

_"reinforce the belief, held by too many for too much of our history, that 
individuals should be judged by the color of their skin. 11 Shaw, 509 U.S. at 657. 
They "embody stereotypes that treat.individuals as the product of .their race, 
evaluating their thoughts and efforts :.._ their very worth as citizens -- ac:cording 
to a criterion barred to the Government by history and the Constitution." Miller, 
515 U.S. at 912 (quoting Metro Broadcasting, Inc. v. FCC, 4_97 U.S. 54< ·604 (1990) 
(O'Connor, J., dissenting)). And they reflect "the demeaning notion that members of 
the defined racial groups ascribe to certain 'minority views• that must be 
different from *13 those of other citizens." Johnson v. DeGrandy, 512 U.S. 997, 
1027 '(1994) (Kennedy, J., concurring) (quotation.omitted). [FN6] 

FN6. Strict scrutiny applies regardless bf the race benefited or burdened 
because a "benign racial classification is a contradiction in· terms ,·u Metro 
Broadcasting, 497 U.S. at 609 (O'Connor, J.,_ dissentihg) (quotation-omitted), 
and there is "no principled· basis for deciding which groups would merit 
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.. heightened judicial solicitude and which would not, " Regents of Univ. of Cal. 
v. Bakke, 438 U.S. 265, 296 (1978) (Powell, J.). Strict scrutiny alf;o 
applies, of- course, even· when the racial classification burdens or benefits 
the ra.ces eqtially. Powers, 499 u.s, at 410; Brown v. Board of Education, 347 
U.S. 483, 494-95 (1954). 

Racial c·lassificatioris are offensive to; the Constitution for a more practical 
reason as well. There is no way to apply them without formal rules for deciding who 
is .and is not a.member of ·a given race and without some governing body to-apply and 
enforce those rules. Cf.· Plessy, 163 u:s: at 5_52~ As Justice Stevens has · 
emphasized,. however, '!the. very atteinpt to define with precision a beneficiary's 
qualifying racial characteristics is repugnant to our constitutional ideals." 
Fullilove, 448 U.S. at 535 n.5 (Stevens, J., dissenting). Justice Stevens thus 

. stated in Fullilov.e that a i•serious effort" to "define racial classes" must "study 
_' precedents such as the First Regulation ·to the Reichs Citizenship Law of November 

14, 1935." Id.; see also Metro Broadcasting, 497 U.S. at 633 n.1 (Kennedy,·J., 
dissenting) (comparing racial set'-aside ·to South African Populati·on Registration, 
Act). This case illustrates the point: The State of Hawaii has struggled mightily 
to define who exactly is a "Hawaiian," an enterprise that has.led to a variety of 
confl.icting definitions and generated numerous lawsuits. 

Strict scrutiny under the Equal Protection Clause applies.with particular force to 
·racial-classifications affecting the voting process. See Shaw, 509. U.S. at 644. 

[FN7] The Court has *14 st_ated that "[r] acial classifications with respect tp 
voting carry particular dangers" -- including '.·"balkaniz [ing] us into competing 
racial factions." Shaw, 509 U.S. at 657 ·(emphasis added). "·""When the State assigns 
voters on the basis of race, it engages in the offensive and demeaning assumption 
that voters of a particular.race, because of their rac:e,·think alike; share the 
same political interests, and will prefer the same dandidates ~t the polls." 
.Miller, 515 .U.S. at 911:-12 (quotation omitted); cf. Batson v. Kentucky, .476 u·.s. 
79, 97-98 (1986). ;As Judge Wisdom stated over a generation ago, "If there is one 
area above all others where the Constitution is color-blind, it is the area of 
state action with:respect to. the ballot and the voting booth." Anderson v. Martin, 
20.6 F. Supp .. 700, 705 (E.D: La. l9G2) (Wisdom, J., dissenting) (emphasis added), 
rev'd, 375 U.S. 399 .(1964). [FN8J 

FN7. See Gomill'ion, 3_64 U.S. at 349 (Whittaker, J.;.concurring); see.also 
City of Mobile, 446 U,S. at 86 (Stevens, J., concurring in judgment) 
. (Gomillion is' "compelled by the Equal ··Protection Clause"). 

FN8. The Justices. who dissented in. Shaw still. would consider a 11 dir~~ct and 
outright deprivation of the right to v6tenon c!tccount of race (a~ here) 
subject to the strictest scrutiny. Shaw, 509 U.S. at 659. (White, J., 
dissenting); id. at 682 (Souter, J., dissenting) .. 

B. The Equal Protection Clause Prohibits a Racial Classification Unless the 
Classification Is Necessary and Narrowly Tailored to Se:i;-ve a Compelling Government 
.Interest. _ . 

Hawaii's law facially discriminates on the basis of race in determining which 
voters are qualified to vote in' elections for the Office of Hawaiian Affairs. 
[FN9] Because the intent,. meaning, history, and policy of the Equal Protection 
Clause all· suggest that the _Constitu,tion does not allow governmental racial *15 
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classifications -- or, at most, only rarely atlows them -- the Court has held that 
racial classifications such as.Hawaii's racial voting qualification are 
"presumptively invalid" and subject to strict scrutiny under the Fourteenth 
Amendment, meaning that they/can be upheld only if based upon an ·"extraordinary 
justification."'Feeney, 442 U~S. at 272 (quoted in Shaw, 509 U.S. at 643- 44). 
Under the strict· scrutiny standard, racial classifications thus violate. the Equal 
Protection Claus"e unless they are both necessary and narrowly tailored to serve a 
compelling state interest. Shaw, 509 U.S. at 643; Croson, 488 U.S. at 509 
(plurality) (Only in the "extreme case" may ·11 some form of narrowly tailored rac'ial 
preference . . . be necessary. 11 ) (emphases added) . [FNlO J . 

FN9. When, as here, "the racial class.ification appears on the face of the 
statute," then "[n)o inquiry in,to legislative purpose is necessary" tci 
determine whether the law is de.signed to harm members of a particular race. 
Shaw, 509 U.S.; at 642;' see Hunt, 1999 WL 303677; cf. Washington v. Davis, 426 
U.S. 229 (1976). 

FNlO. See also Wygant v. Jackson Bd: of Educ., 476 U.S. 267, 280 (1986) 
(plurality); id. at 286 (O'Connor, J., concurring); Palmore, 466 U.S. at 432 
(classifications must be. "necessary" to' accomplishment of "· . " "compelling 
governmental interest"); Fullilove; 448 U.S. at 496 .(Powell, J. '· concurring) 
("racial classification ... is constitutionally ptohibited unless it is a 
necessary means of advancing a compelling governmental interest"); Loving, 
388 U.S. at 11 (racial classifications, "if they are ever to be upheld, . 
must be shown to be necessary to the accompl·ishment of some permissible state 
objective"). In some cases, the Court has used the term "necessary"; in some 
cases, the Court has used the term "narrowly tailored"; and in some .cases, 
the Court has used both terms. The Court's consistent analysis incorporates 

· both ideas. The Court has made it clear, for example, that past 
discrimination does not ju"stify a racial .c;lassification if race.-neutral 
alternatives are available. · 

r 

These requirements impose a number of important barriers that a government entity· 
must surmount before it.may impose a.ra'cial classification. The rationale is 
simple: "If there is no duty to attempt ... to measure the recovery by the wrong 
... our history will adequately support a legislative preference for almost any 

'ethnic, religious, ·or racial group· with the poiitical strength to negotiate a piece· 
of the action for its members." Croson, 488. U.S. at 510-11 (plurality) (quoting 
Fullilove, 448 U.S. at 539 (Stevens, J., dissenting)). Taken together, as .*16 
Justice Kennedy has pointed .out, these stringent requirements explain why the 
strict scrutiny standard "Operatefs'] ina manner generally consistent with the 
imperative of race neutrality;" Croson, 4.88 U .. s. at 519 (Kennedy, J., concurring). 

First; the government must show a compelling interest that justifies its racial 
classification. Except in situations where there is an imminent threat to life or 
limb (as in a prison race riot), racial classifications must be "'·'"strictly 
reserved for remedial settings." Id. at'494'. (plurality); Metro Broadcasting, 497 
U.S. at 612 (0' Connor, J., dissenting) ("Modern equal protection doctrine has 
recognized only one such [compelling) interest: remedying the effects of racial 
discrimination~"); Wygant, 476 U.S. at 274- 76 (plurality). Furthermore, the bare 
desire to remedy societal di.scriminaticin i.s too "amorphous" a concept of. injury to 
qualify as a '1compelling interest." Cros,on, 488 U.S. at 497 (plurality) (quoting 
Bakke, 438 U.S. at 307 (Powell, J.)); see alsqWygant, 476 U.S. at 274 (plurality) 
("This Court never has held that societaL discrimination alone i~ sufficient to 
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justify a racial classific:;atiori."}. In order for the government to ·show that the 
classification is truly remedial, the classification must be preceded by 
"""judicial, legislative, or administrative findings of constitutional or .statutory 
violations." Croson, 488 U.S .. at,,497 (plurality) (quoting Bakke, 438 U.S. at 308-09 
(Powell, J.)). [FNll] In Croson, for example, the Court explained that the.re was 
"nothing approaching ... aconstitutional or statutory violation by anyone in the 
Richmond constructiqn industry." Id. at 500. · 

FN.11. Any legislative or executive findings must be strictly scrutinized, for 
"[t]he history of racial classifications.in this country suggests that blind 
judicial deference to legi.slative or executive pronouncements of necessity 
has no place in equal protection ~~alysis. 11 Croson, 488 U.S. at 501. 

Second, the government must show that the classification remedies discrimination 
that was committed both within that jurisdiction, and within the industry or field 
in which the *17 ciassification is imposed (such as school segregation in a 
district). Id. at 500, 504-05. The .Court explaineQ. the point in Croson: "The 
'evidence• relied upon by the dissent, the history of school desegregation in 
Richmond ... does little to define the scope of any injury to minority contractors 
in Richmond or the necessary remedy;" Id. at 505 (emphasis added). The Court added 
that "none of the evidence prepented by the city· points to any identified. 
discrimination in the Richmond construction industry. ii Id. (emphasis addeo1), The 
Court has "never approved the extrapolation of discrimination in one jurisdiction 
from the· experience <?f another." Id. 

Third, the government must show that theracia~·class.ification .is necessary in the 
sense that race-neutral remedies have been: or would be ineffective in remedying the 
discrimination. Adarand, 515 U.S. at 23'7-38 (court of appeals """did not address 
the question of narrow tailoring iri terms of our.strict scrutiny cases, by asking, 
for example, whether there was any consideration of.the use of race-neutral means") 
('quotation omitted); Croson,. 488 U.S. at so? (n[T]here does not appear to have been 
any consideration of the use of race-neutral means to increase minority bus:iness 
participation in city contracting,"); United States v. Paradise,. 480 U.S. 149,· 171 
(1987) ("In determining whether race_:conscious remedies.are.appropriate, we look to 

·several factors, including the necessity for the relief and the efficacy of 
alte~native remedies. i•); id. at 201 (O'Connor, .-i. I dissenting) ("strict scrutiny 
requires ... that the District Court expressly evaluate the available alternative 
remedies."). The decision in Croson illustrated the importance of this requirement: 
Only in the "extreme case" may "some form of narrowly tailored racial preference 
, ... be necessary .... " Croson, 488 U. S ( at 509 '(plurality) (emphases added). In 

.Croson, the Cotirt stated.that a racial set- aside was not necessary because a 
"race-neutral program of city financing for small firms would, a fortiori, lead to 

.greater minority participation" and remedy any discrimination that had occurred. 
Id. at 507. ., . . .. 

*18 Fourth, the government must show.that it cannot devise an individualized 
procedure to."tailor remedial relief to those who truly have suffered the effects 
of prior discrimination" - - in other words, that .. the racial classification is not 
s,imply a product of "administrative convenience. 11' Id. at 508.; cf. Korematsu, 323 
lLS. at 241 (Murphy,' J., dissenting) (11 [n] o adequate reason is given for the 
failµre to treat these Japanese Americans on.an individual.basis by holding 
investigations and hearings to separate the loyal from the disloyal ii) • The interest 
in "avoiding tne bureaucratic.effort necessary to tailor remedial relief to those 
who truly have suffered the.· effects of prior discrimination cannot justify a rigid 

. line drawn on the basis of a suspect classification." Croson, 488 U.S. at 508. 
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Fifth,. the government must show that it has minimized harm to innocent members of 
other racial groups .. For this reason, a specific numerical quota, or outri9ht' 
racial exclusion, rarely (if ever) could satisfy the narrow tailoring requirement. 
See id. The Court applied this principle in·, Croson:. "Under Richmond's scheme, a · 
successful black, Hispanic, ,or OriE:mtal entrepreneur ... enjoys an absolute 
preference over other citizens based solely on their race. We think it obvious that' 
such a program is not narrowly tailored te> remedy the effects of prior 
discrimin'ation." Id. (emphasis added); see 'al'so id. at 515 (Stevens, J., 
concurring) (''Richmond City Council has merely engaged in the type of· stereotypical 
analysis that is a. hallmark of violatio~s .of the Equal Protection Clause.") . 

Sixth, the goyernment must show that the racial classification is tailored in 
.terms. of duration: that it "will not last longer than the discriminatory effects· it 
is designed to eliminate." Adarand, .515 U.s .. ·at 238 (quoting Fullilove, 44.8 U.S. at 
513 (Powell, J. I concurring))' ' 

*19 C. Hawaii's Racial Voting Qualification Ooes Not Me¢t the Requirements of 
sb::·ict Scrutiny .. 

Based on the foregoing principles, it is pl~in that Hawaii's racial voting 
qualification violates the Equal ProtectionCla,use for any.one of a host' of 
alternative and independent reasons.. . 

At the outset., . Justice Ginsburg's· opinion· in Adarand identified the simplest 
reason for holdlrig this racial voting qualification.violative of the Equal 
Protection Clause. As she explained~ while .. this Court hafi! not as yet held that .the 
strict scrutiny standard is automatically fatal for all racial classifications, at 
a minimum "the strict scrutiny standard" ·is,< ''fatal for classifications burdening 
groups that have suffered discri.mination·. in our society .n Adarand, 515 u. s. at 275 
(Ginsburg, J., dissenting) . The princ;:iple' identified by Justice Ginsburg applies 
here. In elections .for the Office ·of.Hawaiian Affairs,· Hawaii ,turns·away would-be 
voters who are,. for .example, African-Americans, ·Japanese_:Ainericans, Chinese'­
Americans, Mexican-American~, and even ~merican Indians -- all of whom.belong to 
racial groups .whose members "".''have suffe.red discrimination in our society" and 
s9me of whom have suffered discrimination in. Hawaii. As Justice Ginsburg rightly 
suggested, therefore; the strict scrutiny analysis ls nfatal" to Hawaii's ·racial 
voting qualific~tion, and no further equal prote.ction analysis .is necessary. 

. .·. . ..- ' :'. ·, .· . ' 

Apart from that threshold point,·· the ra(;:ial classification here fails to meet any 
of the specific requirements (much less a:n of. them) that the government must meet' 
in order to show that a racial classific;ation is µecessary and narrowly tailored to 
serve a compelling governmental interest. . . 

First, Hawaii has not shown that its racialyoting qualification remedies prior 
discrimination. In particular, Hawaii has not" identified any competent judicial, 
legislative,. or administrative findings of ccmstitutional or statutory violq.tions 
by any.party to justify its racial votingq\lalification. 

·*20 second, and as a necessary consequence' of the· first point, Hawaii obviously 
·has not shown,tI:iat its racial voting qualification remedies a prior denial or 
infringement of the ability of Hawaiians to 'vo.te in Hawaii. Hawaii's racial 
classification thus fails to meet a critical requirement .under this Court is equal 
protection jurisprudence for a racial cla,i;;sification -- that .it serve a compelling 
governme.ntal interest in remedying prior discrimination in the jurisdictioh and 
field in which the classificati~ri is imp(ised. 
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Third, even had the State shoWn prior abridgements on.the ability of HawaJiahs to· 
vote, it has not .s_hown that a race-based voting scheme is necessary to remedy that 
discrimination. Indeed; an outright~denial of the right to vdte on the basis of 
rate can never be sufficiently necessary to remedy past discrimination in voting. 
To be sure, there is il compelling governmental interest .in remedying prior racial 
r~strictions on the right to vote, but the constitutionally authorized remedy is 
imposition of a race-neutral voting 'scheme_ (and, if needed, the elimination of 
various race-neutral voting devices _that 'Can be a pretext for racial 
discrimination). See, e.g., 42 u.s.c. § 1~73; Fullilove, 448 U.S. at 546-47 
(Stevens, J /, dissenting) (Voting Rights Act, if it required that 10%' of elected 
officials be minorities; "would merely create the kind of inequality that an 
impartial sovereign cannot to:).erate"); cf. Bazemore v. Friday, 478 U.S. 38S, 407-09 
(1986) (race-neutral admissions policy is constitutionally proper remedy for club's 
prior discriminatory admissions) : .In this regard., we cannot improve upon Judge 
Wisdom: - 11 If there is one area above all others where. the Coristi tut ion is c:olor­
blind, it is the area of state action witbrespect to the ballot and the voting 
booth. 11 Anderson, 206 F. Supp. at 70S (Wisdom, J., dissenting). 

. . . . 
Fdurth, even assumingpriordenials of the right to vote, Hawaii has not shown 

that it is unable to devise an individualized procedure to "tailor relief to those 
who truly have suffered the effects" of any prior voting discrimination -- *2i in 
other words, to show that the raciai classification is not simply a product of 
11'administrative convenience" in grouping together all Hawaiians. Cf. Croson, 488 
U.S. at S08. 

Fifth·, Hawai_i has imposed a 100% racial voting set::-aside in OHA elections that 
absolutely excludes members of races other than Hawaiian from the ballot. Faced 

·with a 30% set~aside in Croson, the Court found "it obvious that such a program 
[wa] s not narrowly tailored to remedy the effects of prior dis.crimination. 11 Id. at 
S08 (emphasis_ added). Given Hawaii.• s 100% e~clusion of individuals who are not 
Hawaiian from the ballot in 6HA elections (particularly when combined with the lack 
of findings of prior discrimination), the same conclusion. applies here a fortiori. 

Sixth, Hawaii's racial qualification is not limited in time. The State established 
it in 1978, and it is scheduled to last indefinitely. This qualification is not 
tailored "such that it will not _last longer than the discrim'inatory effects it is 
designed to eliminate." Adarand; sis U.S, at 238 (quotation omitted). 

In sum, Hawaii's law satis.fies none of the reqliirements this Court has imposed for 
holding a· racial classification pe~missibleunder the Equal Protection Clause. 

D. Hawaii's Arguments Based on Preserving the. Cu:).ture of. Hawaiip.ns arid on a Trust 
Relationship With Hawaiians· Do Not Justify Hawaii's Racial Voting Qualific~ation. 

·The State has .constructed· a' tortured defense of- its racial voting qualification . 
that links (a) .the racial restriction on the- beneficiaries of CHA-controlled funds, 
(b) the racial qualifications. to be an OHA officer, -,and (c) the racial 

-qualifications for voting in: elections-for OHA officers. To begin with, this 
defense does not purport to meet the requirements this Court has'imposed for racial 
classifications. 

Ev:en addressing' the State's argument on-its· owri terms, moreover, the short answer 
to it is fairly si~ple: Three blatant •22 constitutional wrongs do not.make a 
right. A massive unconstitutional scheme of racially restricted distribution of 
state funds,· racial restrictions on serving in the state office that oversees and 

_ distributes those, funds, and racially restricted .elections to that office hardly 
- makes -the State's voting restriction more constitutionally palatable. See Stuart M. 

··.' /, 
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Benjamin, Equal Protection and the'.special R~laticinship: The case .of .Native 
Hawaiial)S, 106 Yale L.J. ·537;' 594 (1996) ( nnn:i;t seems unlikely that many, if·any,· 
of Hawa;iJ•s current programs singling ou~ Native Hawaiians ~ould meet [strict 
scrutiny] standards. The. compel.ling inte'rest reqtlireinent .alol)e ·would pose .an 
enormous hurdle. n) . · · 

Hawaii has suggested that' .the racial voting quallficatfoh is· constitutional 
. ,beca~se the racia1 restriction on the use cif the OHA.:.controlled funds is 

constitution.al and is .not chalienged here. As ,a matter of logic, that conclusion 
makesno 'sense even if.the premise is accepted. If a i:;tate refused to hire a black 
te,ache:t for an all-white school in 1952 because of· his race, it could not have 
defended against a claimed equal protectfon viofatiO!l by saying that the raeial 
restriction on hiring was constitutional because the-racially segregated schools 
were not challenged and had not yet been declared unconstitutional. . 

In addition, the racial. restriction on t_he use of funds is itself unnecessary and 
notnarrowly tailored to serve a compelling interest. Even assuming, for example, 
that the average Hawaiian suffers. poverty to a<greater extent.than the average 
individual of another race;: the State can institute a race-neutral social welfare 
program.: It cannot engage, however·~ iri a racially restricted distribution of funds 
that is both over-inclusive and under-'inclusi-\r_e: ' 

, Evel) ·.if ihe State had a justification· to pay monies to members of a racial group 
' because of their race, a state does no't have a. compelling interest in establishing_ 

' ' : .. a racially restricted office whose members are elected in' racially restricted . 
elections in order to administer the'program: In that regard, it *23 bears 'emphasis 
'that a racial voting qual.ificat~oh: is .perhaps the most pernicious of all rq.cial. 
classifica.tions because it implies that. '"individuals of the same race share a 
single political interest. The yiew that they do is based on .the demeaning notion 
that members of the defined rci,c:'ial groups -ascribe to certain minority views that 
must be dif.ferentfrom those.of ·other citizens.•i Miller, 515 U.S. at 914 '(quotatiori 
omitted). This is the "precise Use of :race ci,s a proxy the Constitution prohibits. 11

, 

_ Id.; cf. Powers, 499 U. s. at· 410. ·Here.; .or,ily by assuming that all Hawaiians think, 
. differently and vote differently fr6m all. other Hawaiian citizens can .the -
'categorical racial voting qualificadon be exp,lairied. Such an offensive as,sumption · 
iS patently unconstitutional under' this Court's precedent. -

·Hawaii has invoked the·teim "trust" to desc:i;-ibe it~ scheme and the term "t.rust 
lands n to describelands t~irnsfe:rred to, the State by the 1959 Admission Act. BUt 
the terminology is simply camouflage.forHawaii's 1978 decision that certain state 
funds. (derived both fromthe·state1ands.and from other state funds) wiil b~ used 
to benefit a racially defined group--;: even though the State is.free to use those 
funds in a race-neutral way. [FNl:i]: In any event,. the existence of 1 trust lands. does 
not justify .. a ra.cial quaiif::i,cation ·to vote in. state elections for -the state office · 
·that oversees and .adnii.nisters the lands .. · --

(' 

FNlZ.i Even ]Nere the State compelled by federal law to impose a rad.al 
classification (which it is notr, Adara:nd establishes that the constitutio~al 
analysis would remain the 9.ame. 

Hawaii also has expiain~d __ cone<;:tiy -~ that Hawaiians share a common heritage . 
. and background-that they, like many Ame;ricans of all backgrounds,'cherlshand 
'celebrate. But the State has no right to engage in a racially restricted - , . , 
di.stribution of- state funds, or racial cla~si~ica,tions. on the right to vote ·_in a 

· ,,,, .;*:24 state election,. simply to preserve a Pi'irt'icul,a:t "Culture." [FN13] As. J.ustice 
.. 
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Kennedy has e:iplained, "There.is mo~eth~n a fine lirie, however, between the 
voluntary association that ieads to a: political community ... and the forced 

. separation that occurs when the'government draws explicit political boundaries 
"K:i,ryas Joel,'512 U,S. at 730 (Kennedy, J., concurring in judgment). 

FN13. As two leading political. and :social colJunentators said .of Hawaii: "it is 
one thing t'o celebrate a cultural heritage and a sometimes tragic history, 
but it is ano,ther, as Canadians have learned, td widen splits and schisms in 
a state that. more than.·allllost qny place in the world has proved that diverse ·.· ., 
people can )ive amicably and.successfullytogether. 11 Michael Barone &p°rant 
Ujifusa, The Almanac ofAmeflcan Polities 439 (1998). 

The dangers of allow~ng a state's cultur~~ justlfications to supersede the 
limitations of the Eqllal Protection Clause. are quite evident: One need. only change 

. the state from Hawaii.to Louisiana.and the year from 1999 to 1896. See Plessy,· 163 
U.S. at ~50 (legislattire ls free ~to act with~refererice to th~ established usages, 
customs,. an.ff tradi tio~s of the people II) • This Court has forbidden that kind of 
"cultural" justification for raci.al classifications in. cases. ranging from Brown v. 
Board of Education to Loving v.. Vi:rginici,, Now is no time to return to an era when 
."cultural" justifications could trump .the dictates of the Equal Protec~ion Clause .. 
Cf. .. Lov,ing, 3 8 8 U.S. at 11 (ban on interracial marriage designed to "m.aintain White 
Supremacy")·• 

E. Hawaii's Analogy of Hawaiians to l)meric'an Indian, Tribes Is Historically, 
Legally, and Factually Flawed. 

'.!'he lower courts .suggested that American Indian tribes are exempt from .the Equal 
Protection Clause .. (at least, treatment of Indian tribes that facilitates seif-·· 
government is exempt) , and that. Hawaiians as· a.·gro\.lp are sufficiently similar to 
American.Indian tr:i,bes thatdiscriminati6n in favor of Hawaiians can be *2s 
pe~mitted under the Equal Protection·Clause. see, e.g., .Pet. App. 13a-14a, 17a. 

This argument is flawed at every t\.l:ni. TO· begin with, it misconceives the basis 
for differential treatment of American Indian tribes under the Constitution. And it 
simu1 taneously creates from whole cJ,.otA1 'a· con~titutiona1 authorization fo~ members 

:()f other racial and ethnic.groJ.lpS (for example, African-Americans, Latino~ 
Americans, and Korean.,.Arriericans) to assert ipse dixit that.they are "similar to 
American Iri.dian tribes II for, purposes of equal protection analysis. 

. ' 

. L American Iridian .tribes are a 9,istinct.ive c~tegory ir;i our law. See Cherokee 
Nation v. Georgia, 30 u.s. 1. (1B31) ;. The tri.bes .are sei:iarate sovereigns within the 
United, States -- an:d have been :S() considered s.ince before the Constitution was ' 
ratified. The Comm.e:tce. Clause thus provides that "[t] he Congress shall have Power 
·•. . [t] o. regulate Commerce with foreign Nations, and among the several States, and 
with the Indian Tribes;'' U.S. Const; art, .. i, § 8. In addition, the Treaty Clause, 
which grants the. President.· "Power, by a:nq. with. the Adviee and Consent of the 
Senate, . .to make Treaties,"; haq·been a source of authority for the federal 
government to deal with American. Indiari t:r;ibes . as sovereigns. U ~ S. Const. ·art. ii, 
§ 2. 

l>,s mandated by the· constitution, t_his'.Court bas drawn a clear constitutional 
distinction between (a) laws that benefit or burden Indian tribe.s · (or tribal 

·members) with respect to self-governance or activit.ies on or near an Indian 
.reservation and (b) laws that, burden 'or ben.efit Indians solely because of their 
ra(;:e and do not relate' to tdbal activlties (in which.c:ase, American•Indians are 
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Equal protection strict scrutiny thus. applies to class.ifications by race of 
individuals who happen to be American Indian so long as the classification in: 
question does not relate to their.tribal membership and their activities on or near 
the reservation. In both Adarand and Croson, for *26 example, the Court he:ld that a 
racial preference program that gave preferences to American Indians, as we:ll as 
members of other racial groups, was subject to strict scrutiny. As the Court stated 
in Croson, "[t] here is 'absolutely no evidence of past discrimination against 
Spanis·h-speaking, Oriental, Indian, Eskimo, or Aleut persons." 488 U.S. at 506 
(emphasis added) . In: Adarand as well, the program provided a preference for "Native 
Americans, 11 but the Court held that all. racial classifications are subject to 
strict scrutiny. (In dissent, Justice Stevens raised the subject of American 
Indians, 515 U.S. at 244-45 n.3, but the Court did not distinguish American Indians 
from the other racial groups.) So, too, in both Fullilove an.d Metro Broadc:asting, 
the laws at issue gave a preference to American Indians, see Metro Broadcasting, 
497 U.S. at 553 n .. l; Fullilove, 448 U.S. at 454, but no member of this Coi.:trt 
suggested that a racial preference for African-Americans is more strictly 
scrutinized than a- preference. for American .Indians. 

2. In holding Hawaii's 1special treat~ent. of Hawaiians consistent with the,Equal 
Protection Clause, the cqurts below erroneously relied in part on this Court's· 
decision in Morton v. Mancari, 417 U.S. 535 (1974). In that case, the Court upheld 
a hiring preference grante<;:l to tribal Indians for employment in the Bureau of 
Indian Affairs. 

Three points.about Mancari are· critical; however, and completely undercut the 
lower courts' reliance on it. First, the Court in Mancari stated that the 
justification for differential treatment. for Indian tribes stemmed not from some 
idiosyncratic ordering of different racial groups, but "from the Constitution 
itself" -- namely, the Indian Commerce ·clause and the Treaty Clause. Id. at 552; 
~ee also Adarand, 515. U.S. at 244-45 n.3 (Stevens, J., dissenting) (Mancari relied 
in part on "plenary power of Congress to legislate on behalf of Indian tribesi•); 
United States v. Antelope, .430 U.S. 641, 646 (1977) (JViancari "involved preferences 
... directly promoting Indian *27 interests in self-government .... Federal 
regulation of Indian tribes ... is governance of once-sovereign political 
communities; it is not to be viewed as legislation. of a 'racial' group consisting 
of Indians.") (quotation omitted; emphasis added). So, too, the government's brief 
in Mancari, advocating the position that the Cou.rt adopted, cautioned that the 
Constitution -"permit~ special arrangement's [with respect to Indian tribes] that 
might not be appropri'atewith respect to other groups." Br. for Appellants, No. 73-
362 I at 33. (emphasis added). By linking its decision to the Indian Commerce Clause, 
the Court accepted that argument. The Court did not adopt, by contrast, the 
sµggestion of an amicus curiae who argued that benign racial preferences are not 
subj_ect to strict scrutiny, and that preferences to """members of· a minority group" 
such as American Indians "are .constitutional. 11 Br. for Amicus Curiae Mexican 
American Legal Defense and Educational Fund, Nos. 73-362, 73- 364, at.22-23. 

S.ecorid, consistent. with its view of the proper scope of the equal ·1protection 
exception for Indian trlbe·s einbodied in the Indian Commerce and Treaty Clauses, the 
Mancari Court went out of its way to.make clear that the BIA preference applied 
only to Indians who were members of Indian tribes and thus "operate[d] to exclude· 
many individuals who are racially to be cla.ssified as Indians." Mancari, 417 U.S. 
at 554 .n.24. In particular, the Court relied on the definition of Indian used in 
BIA regulations, which expressly conditioned the preference on tribal membership. 
Id.; see Benjamin, 106 Yale L.J. at 612 n.38 (~'One of the most important aspects of 
the Court's conclusion was left unstated: The Court ignored the statutory 
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definition of 'Indian' and.looked only to the BIA regulation's d~finition."); see 
also id. at n.121. The.government stressed at oral.argument, moreover, that the 
"preference is limited to Indians who are members .of federally recognized · 
[tribes] ."Tr. of Oral Arg., Nos. 73-362, 73-364, af 7. The government pointed out 
that members of terminated tribes or never-recognized tribes were not eligible for 
the preference and n.oted *28 that "there are l)lany Indians, many people who racially 
could be considered an Indian who don't get this preference." Id. at 13. 

Third, the Court treated the preference as an aspect of constitutionally· 
authorized Indian self-governance. See 417 U.S. at 553. {preference provision 
designed to give "Indians a greater control of their oWn destinies").' Indeed, as 
the government pointed out at argument, some 11,500 BIA employees out of 
approximately 14., 000 at the time worked on the 'reservations. Tr. of Oral P,.rg. at 5-
6; Moreover, the preference had actually begun as a substitute for a proposal to 
provide Indian tribes an absolute veto over any person the BIA proposed to send to 
work on the reservation. Id. at 12 ... ·The Court took all of that irito account, noting 
that an· 11 obvim1sly more difficult question ... would be presented" by a gemeral 
.Indian preference in governl)lent employment. 417 U.S. at 554 .. [FN14] 

( 
FN14 .. That ."question," which was unanswered at the time, was whether the same 
level of scrutiny afforded racial discrimina,tion against minorities would 
apply to racial preferences for•minorities -- a question before the.Court 
that Term, Defunis v. Odegaard, 416 U.S. 312 (1974), _and which .was· 
subsequently addressed in cases such as Bakke, Fullilove, Croson, and 
Adarand .. 

In reaching its conclusion, the Court stated that the BIA classification·was not 
"in this sense" a "racial" preference. 'I,q. at 553. & n.24. By that, the Court 
clearly meant that a classification involving· Indian. tribe.s -(or involving Inciian 
tri.bal members ·engaged in activities of. self-governance or activities on or near a 
reservation) must be analyzed .differently from purely racial c·lassifications. 

. ' 
Mancq.ri is thus. simply anoth~r in the line of cases in which the Court has held 

that "the unique legalstatus·of Indian tribes under federal.law.permits the 
Federal Government to enact legislation singling out tribal Indians, legislation 
that.*29 might otherwise be constitutionally offensive." Washington v. Confederated 
Bands & Tribes. of Yakima Indian Nation, 439. u. s. 463, 500-01 (1979) (quotation 
omitted; empha_sis added) . 

3.. Hawaii's attempts to analogize Hawaiians to Indian tribes for purposes of this 
·case are unavailing for two main reasons. 

First, the Constitution does not··coritain a Hawaiian Commerce Clause~ but only an 
Indian Commerce Clause. Pet. App. 14a .. Under the Constitution, therefore, a state's 
differential treatment of Hawaiians is no.more acceptable than a state's 
differential treatment of Croatian-Americans or African-Americans. or Italian­
Americans. 

Second, Hawaiians are not a federally recognized Indian tribe such that Hawaiians 
could receive the same treatment as American Indian tribes under the Constitution. 
Since the annexation in 1898, the United States has not dealt with Hawaiians asa 
sovereign nation. To be sure, certain federal statutes refer to Hawaiians, just as 
certain statutes refer to African-Americans, but Congress has never establlished 
that Hawaiians are an Indian tribe .. This is not a trivial point. Without such 
recognition, a group of people united by race or ethnic;:ity is not entitled to the 
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same treatment as an American 'rndian tribe·.·. As the BIA puti:; it, express federal 
recognition.as a tribe is a "prerequisit:e to i:he protection, services, and benefits 

.·. of the Federal government aV'ailable to Indian tribes by virtue of their status· as 
.tribes." 25 C.F.R. § 83.2; see Rachael Paschal, The Imprimatur of Recognition: 
American Indian Tribes andthe Federal Acknowlec:lgment Process, ~6 Wash .. L. Rev. 
109, 215-16 (1991). 

As. a matter of law and tradition, moreover, federal courts do not grant·tribal 
status that neither Congress nor the Executive h~s granted. united States v. 
Holliday, 70 U.S. 407, 419 (1865); see *30Cherokee Nation of Okla. v. Babbitt, 117 
F.3d 1489, 1496 (D.C; Cir .. 1997). Therefore, this Court cannot simply declare that 
.Hawaiians are an Am~ri~an Indian .t.ri~e. ' 

Irideed, the constitutional c.onstraints on Congress and the Executive in 
recognizing tribes I as well as existing BIA regulations I establish that Hawaiians. 
could not possibly qualify as a tribe. See 25 C.F.R. § 83; Price v. Hawaii, 764 
F.2d 623, 628 (9th·Cir. 1985) (group of Hawaiians not a tribe and thus could not 

. sue under jurisdictional st.atute granting Indian tribes .right to sue); Benjamin, .. 
0

106 Yale L.J. at 574.; 576 ( 11 N'ativeHawaiians are not organized into any entity that 
can reasonably.be called a tribe" and 111111 there is little reason to suppose that 
Native Hawaiians would satisfy any definition of 'Indiani:ribe' .... ").Even the 
courts l;lelow recognized that Hawaii.ans have ,not and could not at this time. receive 
formal recognition as·an Indian tribe.· Pet. App. 14a. 

In any event, even were Hawaiians a recognized India11 tribe, the OHA's racial 
restriction on voting in elections for a state .. government· office "dealing with such· 
an "Indian tribei• would still be unconstitutional .. The "unique .. legal status of 
Indian. tribes under federal law permits the F.ederal Government to enact legislation 
singling out tribal Indians, . . . [but]. States do not enjoy the same unique 
rel9-,tionship'' with Indians II Yakima Nation, 439 U.S. at 500..:01 (qllotation 
omitted; emphases added) . 

For all ~f these.reasons, the state's attempt toanalogize·Hawaiians to American 
Ind.ians does not justify it,s racial voting qualification in this case . 

. CONCLUSION 

For the foregoing reasons, ·as well as those set .forth in. petitioner's bl:'ief,. the 
. decision of the court of appeals should be' reversed. · 

u.s.Amicus.Brief,i999 . 
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Supreme Court of the United States 

Harold F. RICE, Petitioner, 
v. 

Benjamin J. CAYETANO, Governor of Hawaii. 

No. 98-818. 

Argued Oct. 6, 1999. 
Decided Feb. 23, 2000. 

Citizen of Hawai'i brought § 1983 action against 
state officials, challenging eligibility requirement for 
voting for trustees for Office of Hawaiian. Affairs 
(OHA). The United States District Court of the 

· District of Hawai'i, David A. Ezra, J., 963 F.Supp. 
1547, upheld voter qualification. Citizen appealed . 
The Court of Appeals for the Ninth Circuit, Rymer, 
Circuit Judge, 146 F.3d · 1075, affirmed. Certiorari 
was .granted. The Supreme Court, Justice Kennedy, 
held that: (1) .limiting voters to those persons whose 
ancestry qualified them as . either a "Hawaiian" or 

· "native Hawaiian," as defined by statute, violated 
Fifteenth Amendment.by using a11cestry as proxy for 
race, a)ld . thereby enacting a race-based voting 
qualification; (2) exclusion of non~Hawaiians from 
voting for OHA trustees was not permissible under 

·· ·• cases allowing differential treatment of certain 
members of Indian tribes; (3) voting .qualification 
was. not permissible under cases holding that one­
person, one.-vote rule did not pertain to certain special 

. purpose districts; and ( 4) voting qualification was not 
save~ ~om unconstitutionality on theory that voting 

. restnctlon :merely ensured an alignment· of interests 
. between fiduciaries and beneficiaries ofa trust . 

Reversed. 

Justice Breyer filed an opllllon concurring in the 
result, in which Justice Souter joined. 

Justice Stevens filed a dissenting opinion, in which 
Justice Ginsburg joined in part. 

Justice Ginsburg filed a dissenting opinion. 

West Headnotes 

ill Constit~tional Law ~82(8) 
92k82(8) Most Cited Cases 

Fifteenth Amendment, which prohibits federal 
government and the states from denying or abridging 
the right to vote on account of race, grants protection 
to all persons, not just members of a particular race .. 
U.S.C.A. Const.Amend. 15. 

ill ConstitutionalLaw ~82(8) 
92k82(8) Most Cited Cases 

ill States ~46 
360k46 Most Cited Cases 

Provision of Hawai'i Constitution governing election 
. pf trustees for Office of Hawaiian Affairs (OHA), 
under which voter ··eligibility was limited to those 
persons whose ancestry qualified ·them as. either a 
"Hawaiian'' or "native . Hawaiian" as defined by 
statute, violated Fifteenth Amendment, since voting 
structure granted the. vote ·to persons of defined 
ancestry and to no others, and ancestry was a proxy 
for race, to extent that object of statutory definitions 
in question was· to treat the early Hawaiians as. a 
distinct people, ·commanding their own recognition 
and respect U.S.C.A. Const.Amend.· .15· 
Haw.Const. Art 12, § 5; HRS§ 10-2. · ' 

ill States ~ 46 
360k46 Most Cited Cases 

Hawai'i's ~xclusion ofnon-lfawaiians fro~ voting for 
trustees for Office of Hawaiian Affairs (OHA) was 

· not permissible under cases· allowing the. differential 
treatment of certain members of Indian tribes since 
even assuming there was authority in . C;ngress'. 
delegated to the State, to treat Hawaiians. or native 
Hawaiians as tribes, Congress could not authorize a 
State to create a voting · scheme which excluded 
whole classes of citizens from deci'sionmaking in 
critical state. affairs based on their race; .U.S.C.A. 
Const.Amend~ 15; Haw.Const. Art. 12, § 5; HRS § 
10-2. . 

ill Constitutional Law ~82(8) 
92k82(8) Most Cited Cases · 
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Ml Constitutional Law €=>215.3 · · 
92k2 l5.3 Most Cited Cases .. 

· ill Stat~s <£==> 46 
· 360k46 Most Cited Cases , 

•, .. '. ",' 

. Hawai'i's exclusion ofnon-Hawaiians from voting for. 
• trustees for Office of Hawaiian Affairs (OHA), which. 

constituted a race~based abridgement of the right to 
· · vote, was not permissible under cases holding that the · .· 

one-person, one~vote rule did not pertain. to certain . 
•·special ·purpose districts, since compliance·· with< 
:.Foillteenth Amendment's one-person, one-vote rule 
.· did not excuse noncompliance with the Fifteenth 

··Amendment. U.S.CA. Const.Amend. 15; 
Haw.Const. Art. 12, § 5; HRS § 10-2; 

I.fil Constitutional Law<£=>s2(8) 
92k82(8) Most Cited Cases · 

I.fil States ~ 46 . 
360k46 Most Cited Cases 

· Hawai'i's exclusion of non7Hawaiians from yoting for· 
trustees for Office of Hawaiian Affairs (QHA) was 
n8t saved from beipg struck down under Fifteenth 

, Amendment on theory that voting restriction merely 
ensured an alignment of futen;:sts between fiduciaries . 

. and beneficiaries . of a trust, . and thus .. that the 

. ·. restriCtion was based on beneficiary status rather than 
. race· it. was not clear that voting. classification was 
.·. syntiuetric .· with beneficiaries of programs ·· 

···, ·a~stered by OHA, ·and, ~:in a~y \·eve:ot,. State's. 
argument rested· on demeaning premise that citizens 
of· a particular race wer.e somehow more qualifie~~ 
than others to vote on certain matters, a premise 
iriconsistent with the . Fifteenth Amendment. 
U.S.C.A. Const.Amend. 15; Haw.Const. Art 12, § 
~; HRS § I0-2. . . . 

·. . **1045 *495 Syllabus [FN*J ~ 

FN*. The syllabus col1Stifutes no part of the 
topinion of the CoUrt: bu~ has been prepared 
by the Reporter of pecisions for th(;! 
corivenierice of the reader.. . See United 
States v. Detroit Timber & Lumber Co .. 200 
U.S.321, 337,26S.Ct. 282.· . 

agency.knoWn as. the Office. of Hawaiian Affairs, or 
OHA. The agency administers programs desigried for 
the benefit of two subclasses .of Hawaiian citizenry, 
"Hawaiians" and . 0 native . Hawaiians;" State law 
defines "native Hawaiians" as descendants of not less ' 

. than ,one-half part of the races inhabiting the islands 
· bef~re 1778, and "Hawaiians"--a larger class that 
. fucludes "riative Hawaiians"--as descendants· of the 
peoples inhabiting . the Hawaiian Islands in .177~~ 
The trustees are chosen in a statewide electmn m 
which ~rily "Hawaiians" may vote. Petitioner Rice, 
a. iia\Vaiian. citizen without .the requisite ancestry to 
be .a"Hawaiian" under state faw, applied:to vote in 
OHA trustee elections. When his application was 
dellied. he sued respondent Governor (hereinafter 

. State),' claiming, inter alia, ·that the voting exclusion 
was invalid under the Fourteenth an9 Fifteenth . 
Am~ndments. The Federal District Court granted 
the State sUI11rnary judgment. Surveying the histOry 
of the islands and .their people, it determined .that 
Congress and Hawaii have recognized a guardian­
ward relationship with the native Hawaiians, which is 

. analogous .. to the relationship between the Uni.ted 
States and Indian tribes. Jt examiiieci the voting . 

. quaiifications with, the latitude applied to legislation 
passed pursuant to Congress' power over Indian 
·affairs see Morton v. Mancari, 417 U.S. 535, 94 
S.Ct. l474, 41 L.Ed.2d 290. and found that the 
electoral scheme was rationally related to the State's 

. responsibility under its Admission Act to utilize a .. 
. · . part of the proce~ds from certain public lands for the . 

native Hawaiians' benefit. The Ninth Circuit·. 
·affirmed, . finding that Hawaii "may rationally 
. conclude that Hawaiians, being the group. fo whom 
. trust obligatiOiis run and to. whom OHA tru:;tees owe 
a duty ofloyalty, should .be the group to decide who 
the trustees oughtto be." .146 F.3d 107~;1079. 

Held: Hawaii's denial of Rice's right to vote in ORA 
tri'istee ~lecti~ns violates the Fifteenth A1111en<lment. 
Pp. 1054-1060. 

. ' " • The Hawaiian .Constitution limits ·the right to vote 
for nine trustees chosen in a statewide election. The , 
trustees compos'e the governing authoritY of a state 

**1046 (a) The Am~ndment's purpose and command ) 
are set forth·in explicit and comprehensive language .. 
The National Government and the States may not 
deny or abridge the right to vote on accow1t of race. 
The Amendmeritreaffrrrns the equality ofraces atthe ! 

most basic level *49.6 of the democratic process, the ·. 
e~ercise of the voting franchise. It protects all \ 
persons; not j11st members of ·a particular race. 
Imp.ortant precedentj give ·instruction in· the instant 
case .. · The Amendment Was quite sufficient to 

. inv~lidate a grandfather clause that . did not mention . . 
· race but instead used ance~try in an: attempt to 
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confine and restrict the voting franchise, Guinn v. 
United States. 238 U.S. 347, 364-365, 35 S.Ct. 926, 
59 L.Ed. 1340; arid it sufficed to strike down the 
white primary systems designed to exclude one racial 
class (at least).from votillg, see, e.g., Terry v. Adams. 
345 U.S. 461. 469-470, 73 S.Ct. 809, 97 L.Ed. 1152. 
The voting structure in this case is neither subtle nor 
indirect; it specifically grants the vote to persons of 
the defined ancestry and to noothers. Ancestry can 
be a proxy for race. It is that proxy here. · For 
centuries Hawaii was isolated from migration. The 
inhabitants shared common physical characteristics, 
and by 1778 they had a common culture. The 
provisions at issue reflect the State's effort to 
preserve that conimonality · to the present dayY ln 
interpreting the ·Reconstruction Era civil rights laws 
this Court has observed that racial discrimination is 
that which singles out"identifiable classes of persons 
... solely because of their ancestry or ethnic 
characteristics." Saint Francis College v. Al-­
Khazraji, 481 U.S. 604, 613, 107 S.Ct. 2022, 95 
L.Ed.2d 582. The very object of the statutory· 
definition here is to treat the early Hawaiians as a 
distinct people, commanding their own recognition 

· and respect. The history of the State's definition also 
demonstrates that the State has used ancestry as a 
racial definition and for a . racial purpose. The·· 

· drafters of the definitions of "Hawaiian" and "native 
. Hawaiian" emphasized the explicittie to race. The 
· State's additional argument that the restriction is race 
neutral because it differentiates even among 
Polynesian people based on the date bf an ancestor's 
residence in Hawaii is lindermined by the 
classification's express racial purpose and its actual 
effects. The ancestral· inquiry in this case implicates 

· the same grave concerns as a classification specifying 
a particular rate by name, for it demeans a person's 
dignity and. worth to be judged by ancestry instead of 
by his.or her own merit and essential qualities. The. 
State's ancestral inquiry is forbidden by the. Fifteenth 

. Amendment for the further teason that using racial 
. classifications is corruptive. of the whole legal order 
· democr<ttic elections seek to preserve. The law itself 
may not become the instrument for generating the 
prejudice and hostility all too often directed against 
person5 · whose particular ancestry is disclosed ·by 
their ethnic characteristics and cultural traditions. 
The State's electoral restriction enacts a ra~e-based 
voting qualification. Pp. 1054-1057. 

· (b) The State's· three principal defenses of its voting 
law are rejected. It argues first that the exclusion of 
non-Hawaiians from voting is permitted under this 
Court's cases allowing the differential treatment of~ 

Indian tribes. However, even if Congress had the 
authority, delegated *497 to the State, to treat 
Hawaiians or native Hawaiians as tribes, Congress 
may not authorize a State to create a voting scheme 
of the sort created here. Congress may not authorize 
a State to establish a voting scheme that limits the 
electorate for its public ·officials to. a class of tribal 
Indians to the exclusion of all non-Indian citizens. 
The elections for OHA trustee are elections of the 
State, not of a separate quasi sovereign, and they are 
elections to which the Fifteenth Amendment applies. 
Morton v. Mancari. supra, distinguished. The 
State's further contention that the limited voting 
franchise . is sustainable under this Court's cases 
holding that the one-person, one-vote rule does 
**1047 not pertain to certain special purpose districts 
such as water or irrigation districts also fails, for 
compliance with the one- person, one-vote rule of the 
Fourteenth Amendment does not excuse compliance 
with the Fifteenth Amendment. Hawaii's final 
argument that the voting restriction does no more 
than ensure an alignment of interests between the 
fiduciaries and the beneficiaries of a trust founders on 
its own terms, for it is not clear that the voting 
classification is symmetric with. the beneficiaries of 
the programs OHA administers. While the bulk of· 
the funds appears to be earmarked for the benefit of 
"native Hawaiians," the State permits both "native 
Hawaiians" and "Hawaiians" to vote for trustees'. 
The· argument fails on more essential grounds;· it 

·. rests· on . the demeaning· premise that citizens ·of a 
particular race are somehow more . qualified than 
others to vote on certain matters. There is no room 
un,der the Amendment for the concept that the right to 
vote in a particular election can be allocated based 011 
race. Pp.1057- 1060. 

146 F.3d 1075, reversed. 

KENNEDY, J., delivered the opinion bfthe Court, in 
which REHNQUIST, C.J., and O'CONNOR, 
SCALIA, AND THOMAS, JJ., joined. BREYER, 
J., filed an opinion concurring in the result; in which 
SOUTER, J., jomed, post, p. 1060. STEVENS, J., 
filed a dissentmg opinion, in which GINSBURG, J., 
joined as to Part II, post, p. 1062. GINSBURG, J., 
filed a dissenting opinion, post, p. 1073. 

Theodore B. Olson, Washington, DC, for petitioner. 

John. G. Roberts, Jr., Washington; DC, for 
respondent. 

*498 Edwin S .. Kneedler, Washin&ton, DC, for 
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United .States, as amicus cunae, by. speciallea~e ()f 
··the Court. · · 

\..·. 

.. fostic~ KENNEDY delivered ·the opinion of the .. 

Court'. 

.· A citizen of Hawaii comes before us claiming that a~ 
explicit; race-based voting qualification has. barred 
hirri from voting in a statewide election.' The· 

· .Fifteenth Amendment to the Constitutiort •. of the 
United States,binding on .the National Government, ·. 

· · the States, arid their political subdivision5; controls 
•. the case. ··. · . · 

The Hawaiian ConstitUtion limits· the right to vote 
for nine trustees chosen in a statewide election; The . 

• trustees compose *499 the governing authority ofa 
state agency . lqiown •as the Office of }{awaiian 

. Affairs, cir OHA. Haw.' ConSL Art. XII, § 5. The 
agency administers programs designed for the benefit 
of tWo subclasses of the Hawaiian ci~ertty, · The 

· smaller· class comprises those designated as "native · 
Hawaiians," definedi by statute, with cert.ain 

· supplementary language later set out in full, as . 
descendants of riot less than one~halfpart of the races . 

.. inhabiting the Hawaiian Islands prior to 1778~ 
:. Haw;Rev.Stat. § . lff-2 (1993). . The second~ larger 
. class of persons benefited by OHA programs is 

· · . "H.awaiians,". defined· to · be, with refinements 
contained in the statute we later quote, t:hose persons 
who are descendants of people inhabiting the 

·Hawaiian Islands in 1778. Ibid. The right to vote for • 
trustees is limited to. ;'Hawaiians, t• the second, larger 
class of persons, which of course indudes the .smaller 
dass of"native Hawaiians." Ha~. Const, Art. XII,§ 

·i, 

··. , ·Petitioner Rice, a citize~ of IIa\Vaii and thus hlniself ·· 
a Hawaiian in a well-accepted sense of the te~ does .. 

.. not have the requisite an'cestry even for the larger··· 
· class. He is not, then, a ,;Hawaifan"in terms of the 

statUte; so he may not vote in the trustee election'. 
The issue presented by this case is whether Rice. niay 
be so baq-ed. Rejecting the Sta,te's aigurp.ents that 

· .. the .classification in question is not racial or .that, if if · 
'is; it is nevertheless·valid for othet·reasoiis, we hold 
·Hawaii's denial of petitioner's **1048 righfto vot.et0' 
be a clear violation of the Fifteenth Amendment , 

. , I. 

When Congress and the State of Hawaii eriapted the · ... 

laws we 'ai:e about to discuss and review, they made!. 
their oWn assessments of the events which inteitWine 
Hawaii;s. history with the history. ofAmerica itself. 

. We will begin with a very brief account of that 
· historical background.. Historians and other scholars 

who Write of Hawaii will have a different purpose 
abd more l~titude than• do we. They may draw 
judgments ,either more l~udatory or inore harsh than 
the *500 ones to.which we refer, Our more limited 
role, ll1 the posture of· this particular case, is to 

·,recount events as. understood by the lawmakers, thus 
eti:suriing thai we accord proper appreciation to their · 
purJ>oses in adopting the policies and laws at issue. 

.. , The litigants seein to agree that tWo works in• 
. particular are appropriate for OUr consideration;. and 

we relly in part on those sources. See L. Fuchs, 
HawaiiPono: An Ethnic arid Political History (1961) · 
(heremafter Fuchs); 1-3 .·· R. Kuykendall, The · 
Hawaiian Kingdom (1938); (1953); (1967) 
(h~temafter Kiiykendall) . 

The origins ~ffue first Hawaiian people and the date·. 
they reached the islands . are not established with 

' certainty, but ¢.e usual assumption is that they were 
·.·•.Polynesians who .. voyaged from Tahiti and beganto 

. settle the.islands .around A.D. 750 ...• Fuchs 4; 1 
····:Kuykendall),; see also G .. Daws, Shoal of Time:• A 

History of ·the Hawaiian Islands xii-x'iii (1968) 
·(Marquesas Islands and Tahiti). . When England's 
Captain , Cook made landfall iri Hawaii on his 
expedition· in 1778, the Hawaiian · people had 
developed; 'over the preceding 1,000 years or so, a 
c.ultural. and political structure ·Of their· own. They 
had · we'n~established traditions and customs and 

. practiced a polytheistic . religion. Agriculture and. 
• fishing sustained the peop1e,. and, though population •. 

estiinates vary, some modern historians conclude that . 
the population in 1778 was about 200,000-300,000. 
See. Fuchs 4; R;. Schmitt, Historical Statistics of 
Hawaii 7. (1977) (hereinafter Schmitt). The accounts 

. of . .Hawaiian life often remark upon the people's 
· · ·capacity .to '.find beauty and pleasilre iri 'their island 

existence, but life was not altogether idyllic. In 
· Cook's time the islands were ruled by four different 
'kings, and intra-Hawaiian wars cduld inflict great 

. loss and suffering. Kings ·or principal chieftains, as 
welJas high priests, could order the death or sacrifice 
ofany·subject The society was one, however, with 
its own identity, its own cohesive forces, its own 

·· histqry .. · · · 

lil the years after' Cook's voyage many expeditions 
would follow. ·A few members of the ships' 
comparues remained on *501 the islands, some as 

. ·, '·.· ' '. 
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authorized advisers, others as deserters. Theii 
intermarriage with the inhabitants of Hawaii was not 
infrequent. 

In 1810, the islands were united as one ·kingdom 
. under the leadership of ari admired figure . in 
Hawaiian history, Kamehameha I.. It is difficult to say 
how many settlers from Europe .and America were in 
Hawaii when the King consoli<:lated his power. One . 
historian estimates there were no-more' than 60 or so ... 
settlers at_ that time. 1 Kuy}cendall 27. An influx. 
was soon to follow, Beginning about 1820, · 

.. missionaries arrived, of whom Congregationalists 
· from New England were dominant in the early years. 
They sought to teach Hawaiians to abandon ,religious · 

.beliefs and customs that were contrary tb Christian 
· teachings and practices. 

The 1800's are a story of increasing involvement of 
westerners in the economic and political affairs of the 
Kingqoin. Rights to land became a principal 
concern, and there was unremitting pressure to allow 
non-Hawaiians to use and ·to own land and to be 
se.cure in their title. Westerners were not the only 
ones with pressing concerns, however, for the 
disposition and ownership of land came to be. an 

· unsettled matter among the Hawaiians themselves. 

-· **1049 The statlis of Hawaiian lands has presented 
issues of complexity and controversy from at least 
the rule. ofKamehameha.J to the present day .. we do .. · 

.. not 'attempt to interpret that history, lest our 
. comments be thought to bear upon issues not be.fore 
us. It suffices to refer to various of t4e .historical •·· 
conclusions that appear to have been persuasive_ to . 

· Congress and to the State when they enacted th_e' laws . 
soon to be discussed. 1:,,. 

·When Kamehameha I came to power,·he·teasserted 
suzerainty over all lands and provided for control of 
parts of them by a system described in our own cases 
as "feudal." Hawaii Housing Authority v. Midkifl " 
467 US. 229. 232. 104 S.Ct. 2321. 81 L.Ed.2d 186 
(1984); Kaiser Aetna v. United States. 444 U.S. 164, 
166, 100 S.Ct. 383, 62 L.Ed.2d 332 (1979): A well­
known description of the King's early decrees is 

.·contained *502 in an 1864 opinion of the Supreme 
Co lit of the Kingdom of Hawaii. The court, in tum, 
drew extensively upon an earlier report which 
recited, in part, as follows: _, 

'·'· · 'When the islands were . conquered by 
Kamehameha I., he followed the example. of his 
predecessors, and divided out· the lands among his 

· principal . warrior chiefs, retaining, however, a 

portion in his own hands to be cultivated. or 
managed · by his own immediate servants or 
attendants. Each principal chief divided his lands 
anew and gave them out to an inferior order of 
chiefs or persons of rank, by whom they were 
subdivided again and again after (often) passing 
through the hands of four, five or six persons from 
the King down to the lowest class of tenants.. All 
these persons were considered to have rights in tj:ie 
lands, or the productions of them, the proportions 
of which rights were not clearly defined, al!}lough 

· universally acknowledged..... The same rights 
·.which the. King possessed over the . superior 

landlords arid all under them, the several grades of 
landlords possessed over their inferiors, so that· 
there was a joint ownership of the land, the King 
really ·'owning . the allodium, and the petsori in 
whose hands he placed the land, holding it in trust.' 
" In re Estate of Kamehameha IV. 2. Haw: 715, 
718-719 (quoting Principles Adopted by the Board 
of. Commissioners to Quiet Land Titles, 2 Stat. 
Laws 81~82 (Haw. Kingdom 1847)). 

Beginning in 1839 and through the next decade, a 
successive ruler, Kamehameha III, approved a series· 
of decrees and laws designed to accommodate 

·demands for ownership and security of titlle. · In the 
words of the Hawaiian Supreme Court, "[t]he subject 
of rights in land was one of daily .increasing 
imi}ortanc~ to the newly formed Government, for it 
was obvious that the internal resoiirces of the country . 
coJ.!ld not be developed until the system of undivided 

·. and undefined ownership in land should be 
·abolished." 2 Haw., at 721. *503 Arrangements were,_ 
i;nade to confer freehold title in some lands to certain 
chiefs and other iy.dividuals. The King retained vast · 

.· .lan.ds for himself, and directed that othe.r extensive 
lands be held by the government, which by 1840 had 
adopted the first Constitution of the islands. Thus 
was effected .a fundamental and ·historic . division, 
known as the Great Mahele. In 1850, foreigners, in 
tuin, were given the right of land ownership. 

The new policies did not result in wide dispersal of 
ownership. Though some provisfons had been 
attempted by which tenants could claim lands, these 
proved ineffective in many instances, and ownership 
became concentrated. Iri 1920; the Congress of the 
United States, in a Report on the bill establishing the 
Hawaiian Homes Commission, made an assessment 
of Hawaiian land policy in the following terms: 

"Youi committee thus . finds that sinc:e the 
institution of private .ownership of lands in Hawaii 
~e native Hawaiians, outside of the. King and the 
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chiefs; were granted and have held but a very small 
portion of the lands of the Islands. Under the 
homestead laws somewhat more **1050 than a 
majority of the . lands were homesteaded . to 
Hawaiians, but a great many of these lands have 
been lost throtlgh improvidence and inability to 
finance farming operation5. Most frequently, 

', however, the native Hawaiian, .with no thought of 
the.futirre, has obtained the land for a noininalsum, 
only to turri about and sell it. to wealthy interests 
for .a sum more nearly approaching its real value. 
The Hawaiians are not busilless men and have 
shown themselves unable to. meet competitive 
conditions unaided. In the end the speculators are 
the real beneficiaries of the homestead laws. Thus 
the tax returns for 1919 show that only 623 per 
centum of the property of the Islands is held by 
native Hawaiians and this for the most part is lands 
in the possession of approximately a thousand 
wealthy Hawaiians, the *504 descendents of the 
chiefs.ti H:R.Rep. No. 839, 66th Cong., 2d Sess., 
6 (1920). . 

While these developments were unfolding, the 
United States and European powers made constant 
. efforts to protect their interests and to influence· 
Hawaiian political and economic affairs in general. 
The first tlarticles of arrangementtl between the 
Unit~d States and the Kingdom of Hawaii were 
signed in 1826, 8 Department of State, Treaties and 
Other International Agreements of the United States 
of America 1776-1949, p. 861 (C. Bevans 
comp.1968), and additional treaties and conventions 
between the two countries were. signed in 1849, .1875, 
and 1887, see Treaty with .the Hawaiian Islands, 9 
Stat. 977 (1849) (friendship, conimerce, and 
navigation); Convention between the United States 
of America and His Majesty the King •of the 
Hawaiian Islands, 19 Stat. 625 (1875} (commercial 
reciprocity); Supplementary Convention between the 
United States of America and His Majesty the King 
of the Hawaiian Islands; 25 Stat. 1399 (1887) (same). 
The United States was not the only country interested 
in Hawaii and its affairs, but by the later part of the 
century the realify of American doininance in trade, 
settlement, econoinic expansion, and polit_ical · 
influence became apparent. 

Tensions .intensified between an anti-Western, pro­
native bloc in. the government on the one hand and 
western business interests and property owners on the 
other. . The conflicts came to the fore in 1887. 
W estemers forced the resignation of the Prime 
Minister of the Kingdom of Hawaii and the adoption . 

of a new Constitution," which, among other things, 
reduced the power of the monarchy and extended· the 
right to vote to non-Hawaiians. 3 Kuykendall 344-
372. 

Tensions continued through 1893, when they· again · 
peaked, this time in response to an attempt by the 
then-Hawaiian monarch, Queen Liliuokalani, to 
promulgate a new constitution restoring monarchical 
control over the House of Nobles and liiniting the 
franchise to Hawaiian subjects; A so-called *505 
Cominittee of Safefy, a group of professionals and 
businessmen, with the active assistance of . John 
Stevens, the United States Minister to Hawaii, acting 
with. United States Armed Forces, replaced the. 
monarchy with a provisional governn1ent. That 
government sought annexation by .the United States. 
On December 18 of the same ' year, President 
Cleveland, unimpressed and indeed offended by the 
actions of the American Minister, denounc•~d the role 
of the American forces and called for res1torati6n of 
the Hawaijan monarchy. Message of the President 
to the Senate and House of Representatives, reprinted 
ill H.R.Rep. No. 243, 53d Cong., 2d Sess., 3-15 
(1893). The Queen could not resume her former 
place, however, and, in 1894, the provisional 
government established the Republic of HawaiL The 
. Queen .abdicated her throne a year later. 

. . 

In 1898, President McKinley s,igned a Joint 
Resolution, sometimes called the Newlands 
Resolution, to annex the Hawaiian Islands as territory 
of the United States. 30 Stat. 750. According to the 
Joint Resolution, the Republic of Hawaii **1051 
ceded all former Crown, govei'nment, and public 
lands to ·the United States. Ibid. The resolution 
further provided that revenues .from the public lands 
were to. be "used solely for the benefit of the 
inhabitants of the Hawaiian Islands for educational 
and other public purposes~ ti Ibid . . Two yeais later the 
Hawaiian Organic Act established the Tc~rritory of 
Hawaii, asserted United States control over the ceded 
·lands, and put those lands "in the possession, use, and 
control of the government of the Territory of Hawaii 
... until otherwise provided for by Congress". ti Act of 
Apr. 30, 1900, ch. 339, § 91, 31Stat.159. 

In 1993, a century after the intervention by the 
Committee of Safety, the Congress of the United 
States reviewed this history, and in particular the role 
of Minister Stevens. Congress passed a Joint 
Resolution recounting· the events· in sorne detail and 
offering an· apology to the native Hawaiian people. 
107 Stat. 1510. . . 

j .· . . . . . 
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*506 Before we turn to· the relevant provisions two 
other important . matters, which affected the 
demographics ·of Hawaii, must be recounted. The 
first is the tragedy inflicted on the early Hawaiian 
people by the futroduction of western diseases and 
infectious agents. As early as the establishment of 
the rule ofKamehameha··I, it was becoming apparent 
·that the native population had serious vulnerability to 
diseases ··borne to the islands by settlers. High 
mortality figures were experienced in . infancy and 
adulthood, even from common illnesses such as 
diarrhea, colds, and measles. Fuchs 13; see Schmitt 

· 58. More serious diseases took even greater tolls. In 
the smallpox epidemic of 1853, thousands of lives 
were lost. Ibid. By 1878, 100 years after Cook's 
arrival, the native population had been. reduced to 

· about 47,500 people. Id., at 25. These mortal 
illnesses no doubt were an initial cause of the despair, 
disenchantinent, and despondency some 
commentators later noted in. descendents of the early 
Hawaiian people. See Fuchs 13. · · 

.. The other important feature of Hawaiian 
. demographics to be noted. is the immigration to. the 

islands by people of many different taces and 
cultures. Mostly in response to the demand of the · 
sugar industry for ·arduous labor in the cane fields, 

·.•·successive immigration waves brought Chinese, 
Portu~ese, Japanese, and Filipinos to Hawaii. 

···Beginning with the immigration of 293 Chinese. in · 
1852, the plantations alone drew. to Hawaii, in one 
estimate; something over 400,000 men, women, and 
chilqren over the next century. Id., at 24; A. Lind, 
Hawaii's People 6~7 (4th ed.1980). Each of these 
ethnic and national groups has had its own history in 
Hawaii, its own struggles With societal and official 
discrimination, its own successes, .and its .own role iii 
creating the present society of the islands. See E. 
Nordyke, The . Peopling of Hawai'i 28-98 (2d . 
ed.1989). The 1990 census figures show the 
resulting ethnic diversity of the Hawaiian population. 
U.S. Dept. of Commerce, Bureau of Census, 1990 
Census of Population, *507 Supplementary Reports, 
De?tiled Ancestry Groups for States (Oct. 1992). 

With this background we turn to the. legislative 
enactments of direct relevance to the case .before us. 

II 

Not long after the creation· of the new Territory, 
Congress became concerned with the condition of the 
native Hawaiian people. See H.R.Rep. No. 839, at 

2~6; Hearings on the Rehabilitation and Colonization 
. of Hawaiians and Other Proposed Amendments to the 
Organic Act. of the Territory of Hawaii before the 
House Committee on the.Territories, 66th Cong., 2d 
Sess. (1920). Reciting its purpose to rehabilitate the 
native Hawaiian population, see II.R.Rep. No. 839, at 
1-2, Congress enacted the Hawaiian Homes 
Commission Act, which set aside about 200,000 
acres of the ceded public lands and created a program 
of loans and long-term leases for the benefit of native 
Hawaiians. Act of **1052 July 9, 1921, ch. 42, 42 
Stat. 108. The Act defined "native Hawaiian [s]" to 
include "any descendant of not less than one-half part 
of the blood of the races inhabiting the Hawaiian , 

· Islands previous tol 778." Ibid. 

Hawaii was admitted as the 50th State of·the Union 
in 1959.. With. admission, the new State agreed to . 
adopt the Hawaiian Homes Commission Act as part 
of its own Constitution. Pub.L. 86-3, § § 4, 7, 73 
Stat 5, 7 (Admission Act); see Haw. Const., Art. XII, 

· .LLl-J. In additioni the United States granted 
Hawaii title to all public lands and public property 
within the boundaries of the State, save those which 
the Federal Government retained for its own· use. 
Admission AcL§ § 5Cb)-(d), 73 Stat. 5. This ·grant 
included the 200,000 acres .set aside under the 
Hawaiian .Homes Commis.sion Act and almost 1.2 
million additional acres of land. Brief for United 
States as Amicus Curiae 4. 

The legislation· authorizing the · grant recited that 
these lands, and the proceeds a:q.d uicome they 
generated, were to *508 be held "as a pupliic trust." to 
be "managed and disposed of for one or more of' five 
purposes: . . .. 

"[l] for the support of the public schools and other 
public educational· Institutions, [2] .·. for the 
betterment Of the conditions ·of native Hawaiians~ 
as. dlefined in the Hawaiian Homes .Commission 
.Act, 1920, as amended, [3] fot the development of 
. farm and home ownership on as widespread a basis · · · 
as possible [,][4] for the making of public 
improvements, and [5] for the provision of lands 
for public use." Admission Act §_2(f}, 73 Stat. 6. 

In the first decades following admission, . the State 
apparently continued to administer the lands that had 
been set aside under the Hawaiian Homes 
Commission Act for the benefit of native Hawaiians. 
The income from the balance of the public lands is 
said to have "by and large flowed to the department· 
of education." Hawaii Senate Journal, Standing 
Committee Rep. No. 784, PP: 1.350, 1351 (1979). 
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In 1978 Hawaii amended. its Constitution to establish 
the Office of Hawaiian Affairs, Haw. Const.,. Ari:. 
XII, § 5, which has as its mission "[t]he betterment 
of conditions · of native . Hawaiians ... [and] 
Hawaiians," Haw.Rev.Stat. §, 10-3 (1993). 
Members of the 1978 constitUtional convention, at 
which the new amendments were drafted and 
proposed, set forth the purpose of the proposed 
agency: 

"Members [of the Committee bf the Whole] were 
impressed by the concept of the Office of Hawaiian 
'Affairs which establishes a public trust entity for 
the benefit of the people of Hawaiian . ancestry. 

· Members foresaw that it will provide Hawaiians· 
the right to determine the priorities which will 
effectuate the betterment of their condition and 
welfare and promote the protection and 
preservation bf the Hawaiian race, and that .it will 
unite Hawaiians as a people." · 1 Proceedings of 
the Constitutional Convention of Hawaii of 1978, 
Committee of the Whole Rep. No. 13, p. 1018 
(1980). 

*509 Implementing statutes and their later 
amendments vested OHA with broad authority to 
administer two categories of funds: a 20 percent 
share of the revenue from:. the 1.2 million acres of 
lands. granted to the State pursuant to~ ofthe 
Admission Act, which OHA is to administer "for the 
betterment of the conditions of native Hawaiians," · · 
HawJlev.Stat. § 10-13.5 (1993), and any state or 
. federal appropriations or private donatibns that may 
be made for the benefit of "native Hawaiians" and/or 
"Hawaiians," Haw. Const., Art .. XII, § ·. 6. See. 
generally Haw.Rev.Stat. § § 10-1 to 10-16. (The 
200,000 acres. set aside under the Hawaiian Homes 
Commission Act are. ·administered · by a separate 
agency. See Haw.Rev.Stat. § 26-17 (1993).) The 

r Hawaiian Legislature has charged OHA with the 
mission of "[s]erving as the principal public agency 

.· ... responsible for the performance,. development, and, 
coordination of programs · and. activities relating 
**1053 to native Hawaiians and Hawaiians," 
"[a]ssessing ,the policies and practices of other 
agencies impacting · on native Hawaiians and 

·Hawaiians," "conducting advocacy efforts for native 
Hawaiians and Hawaiians," · "[a]pplying for, · 
receiving, and disbursing, grants and donations from 
all sources. for native Hawaiian and Hawaiian 
programs and ·services," and "[s]erving ·as a 
receptaCle for reparations." §...J:.Q:l. 

dHA. is overseen by a nine-member board. of 

trustees, the members of which "shall be Hawaiians" 
and--presenting the precise issue in this case-- shall 
be "elected by qualified voters who are Hawaiians, as 
provided by law." Haw. Const., Art. XII, § 5; see. 
Haw;Rev.Stat. § § 13D-l, 13D- 3(b)(l) (1993). The 
feITI1 "Hawaiian" is defined by statute: 
· ,; 'Hawaiian' means any descendant of ·the 

aboriginal peoples inhabiting the Hawaiian Islands · 
which exercised sovereignty and subsisted in the 
Hawaiian Islands in 1778, and which peoples 
thei:eafter have continued to reside in Hawaii." § 
10-2 .. 

The statute defines "native Hawaiian" as follows: 
*510 " 'Native Hawaiian' means any descendant of 
not less than one-half part of the races inhabiting 

. the Hawaiian Islands previous to 1778, as defined 
by the Hawaiian Homes Comrtlission Act, 1920, as 
amended; provide<;! that the· term identically refers 
to the, descendants of such blood quantimi of such 
aboriginal peoples which exercised sovereignty and 
subsisted in the Hawaiian Islands in· 1778 and 
which peoples thereafter continued to reside in 
Hawaii." Ibid. 

Petitioner Harold Rice is a citizen of Hawaii and a 
descendant bf preannexation residents of the islands. 

'He is Illot, as we have noted, a descendant of pre'" 1778 . 
. natives, and so he is neither "native Hawaiian" nor 

''Hawaiian" as defined by the statute. Rice applied 
· in. March 1996 to vote in the elections for OHA 
trustees. To register to vote foi the office of trustee 

·he. was required to attest: "I am also Hawaiian and 
de~ire to register to vote in OHA elections." 
Affidavit on Application for Voter Registration, 
1.odging by. Petitioner, Tab 2. Rice marked through 
the words •iam also Hawaiian and," then checked the 
form "yes." The State denied his application. 

Rice sued Benjamin Cayetano, the Governor of 
Hawaii, in the United States District Court for the 
District of Hawaii. (The Governor was sued in his 
official capacity, and the Attorney General of Hawaii 
defends the challenged enactments. We refer to the 
respondent ·as "the State.") Rice contested his 
exclusion from voting in elections for OHA trustees 
and . from voting in a special election relating to 
native Hawaiian sovereignty which was held in 

· ·Aµ gust 1996. After the District Court rejected· the 
latter. challenge, see Rice v. Cayetano. 941 F.Supp. 
1529 0996) (a decision notbefore us), the parties 
moved for summary judgment on the claim that the 
Fourteenth and Fifteenth Amendments to 11:he United 
States Constitution invalidate the law excluding Rice 
from the OHA trustee elections. 
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. *511 The District Court granted summary judgment . 
to the State. 963 F:Supp. i547 .(D.Haw.1997). 
Surveying the history of the islands .. a.nd their people,. 
the District Court deter:Qiined that Congress .arid the 
State of Hawaii have recognized a guardian-wai-d 

. relationship with the native Hawaiians, which the 
court found analogous to the relationship between the 
United States and the Indian tribes.' Id., at 1551-
1554. On this prei;:nise, the co.urt 'examined the 

' , voting qualification with the latitude that we ha:ve 
applied .to legislation .passed pursuant· to Cpngress' 
power over Indian affairs. Id.. at 1554-1555 (citiilg . 
Morton. v. Mancari. 417 U.S. 535, 94 S.Ct. 2474, 41 · 
L.Ed.2cl 290 (1974)). Finding that .the electoral • 
scheme was "rationally related·· to the ·.State's 
responsibilify. under .the· Admission Act. to utilize a. 
portion of the proceeds from the Li.all lands for the 
betterment of **1054 Native Hawaiians," the.DistriCt 
Court held that the voting restriction did not violate 

" the Constitution's ban on racial classific'atioris.. 963 ·. 
F.Supp., at 1554-1555. 

The Court of Appeals affirmed. 146. F.3d 1075 
(C.A.9 1998). . The court noted that Rke hadnot 

challenged the constitutionality of the t1Ilderlying . 
, programs ,or of OHA. itself. Id.. at 1079. 
·Considering itself bound to "accept .the trusts· and 
·their administrative structure as [it found] them, and 
assume that both are lawful," the court. held that 

· · Hawaii "may rationaily conclude that Hawaiians, 
being the group to whom trust obligations rtlp. and to 
whomOHA trustees.owe a dutyofloyalty,.s1touldbe 
the group to decide who tlie. trustees ought to be." 
Ibid. The court so held notwithstanding its clear 
holding ·. that '· the. Hawaii Constitution .and , 
implementing statutes "contain a racial classification 
on their face." Ibid. · 

.We granted certiorari, 526 U.S. 1016, 119 S.Ct: 
1248; 143 L.Ed.2d 346 (1999), and now reverse. 
. ' . . . . . . . ,· . . 

UL 

·Tue purpose and . command of ··the Fifteenth 
Amendment are set forth in language both explicit 
and comprehensive. *512 .The National Government 
and the States may rio.t violate a fundamental 

·. principle: Tuey may not deny or abridge the right to 
v()te on account of race. · . Color. arid~ preyiotis 
condition of servitude, too, are forbidden criteria 0r . 

, classifications; though it .is wmecessary to consider . , 
them in the present case. . 

Ill En11cted in the wake. of the Civil.War, the. 
immediate concern of the Amendineiit was to 

· guarantee.to the emancipated slaves the right to vote, 
lest they be denied the civil and political capacity to 
protect their new freedom Vital as its. objective · 
remains, the Amendment goes beyond it. C:::onsistent 
with .the design of the Constitution, the Amenc1ment 
is c:ast in furiclamental terins, terms transcending the 
particular controversy. which was . the immediate 
impetus for its enactment. The Amendment· grants 
protection to all persons, not just members of a 

· · particular race. 
, . ' 

The design of the Amendment is to reaffirm .the 
equality of races at the most basic level of the 

. democratic process, the exercise of the · voting 
·.franchise. Are.solve so absolute required language as . 

.. · , simple in command as it was comprehensive in reach. 
· .Flindamentalin purpose and effect and self-executing 
·in operation, the Amendment prohibits all provisions 
. denying · o~ abridging the voting franchise of any 

citizen· or class of citizens on the basis ofrace. "[B]y 
the inhen:ntpower of the Amendment the word white 
disappeared" from otir voting laws, bringing those 

. who.hadbt"<en excluded by reason of race within "the 
genetic grant of suffrage niade by the State." Guinn 
v.• United States. 238 U.S. 347, 363, 35 S.Ct. 926, 59 
L.Ed. 1340 {1915); see also Neal v. Delaware. 103 · 

·U.S. 370, 389, 26L.Ed. 5670881). The Court has 
acknowledged · the . Amendment's mandate Of 
neutrality in straightforward terms: ''.If citizens of 
one race1having certain qualifications are permitted 

• by law'to vote, those of another having 'ihe same 
qualifications must be. Previous to this amendment, 
there was no eonstitutional guaranty against this 
discrimination: now there is."·. United States v. Reese.· 
92 U.S. 214, 218,23 L.Ed. 563 (1876). 

. ' 

*513 Though the. comniitment was <;:lear, the reality 
remained far frorri the promise. . Manipulative 
devices and. practices were soon employed to deny .. 
thevote to blacks.. We have cataloged before the 
·"variety aiid persistence" of these techniques. South 
.Carolina v. Katzenbach. 383 U.S. 301. 311-312, 86 

. S.Ct 803, IS L.Ed2d769 (1966),(citing, e.g., Guinn. 
· · supra (grandfather clause); Myers v. Anderson. 238 

U.S. 368, 35 S.Ct. 932, 59 L.Ed: 1349.(1915) (saine); 
·. Lime v. Wilson, 307U.S. 268, 59 S.Ct. 872, 83 L.Ed .. 
1281 {1939) ("procedural hurdles"); Terry v. Adams. 
345 U.S'. 461. 73 S.Ct. · 809, 97 L.Ed. 1152 (1953) 
(white primary); Smith v. Allwright. 321 U.S. 649, 
MS.Ct. 757; 88 L.Ed. 987 (1944) (same); **1055 
United States v. 1'homas, 362 U.S. 58, 80 S.Ct. 612, 4 
L.Ed.2d., 535 (1960) (per curiam), (registration 
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challenges); Gomillion v. Lightfoot. 364U.S. 339, 81 
S.Ct. 125, 5 L.Ed.2d 110 (1960) .. (racial 

. gerryrriandering); Louisiana v. United States; 380 
U.S. 145, 85. S.Ct. 817. · 13' L.Ed.2d 709 (1965) 

· ("inteipretati.on tests")). Prngress .· was. slow,; .. · 
particularly when litigation had to proceed case :by 
case, district by district, sometimes . voter })y voter. · ... · 
See 383 U.S., at 313-315, 86 S.Ct. 803. . . 

·. Important precedents did emerge, however; which 
give<..instruction in the case now'. before us. The" 
Fifteenth : Amendment was quite . sufficient ! to 
Invalidate a scheme which did not mention race but . 

.. instead used ancestry in an attempt to confine and 
. restrict the voting franchise. In 1910, the State of 

Oklahoma enacted a literacy requirement for voting 
eligibility, but exempted from.that requirement the " 
'lineal descendant[ s ]' " of persons who were " 'on 
Januaryl, 1866, orat any time priorthereto, enti.tled . 
to vote under any form of government, or who at that 
. time resided in some foreign nation.' ".· Guinn,. supra . 
. at 357, 35 S.Ct. 926. Those persons whose ancesto.rs 
were entitled to. vote under the State's: previous; 
discriminatory voting laws were thus exempted from · . 

. the eligibility test. Recognizing that the test served . 
only to perpetuate tho~e old laws and to effect a . 
transparent racial exclusiOn, the Cotirt invalidated it.. ' 
238 U.S., at 364-365, 35 S.Ct. 926. . 

More subtle, perhaps, than th~ .grandfather.device i~ 
Guinn were the evasions attempted in the white .. 
primary cases; but the Fifteenth Amendment, again · 
by its own t,erms, sufficed to strike doWn these votjn:g 
systems, systems designed *514 to exclude one rac~al 

.· class (at least) from voting~ See Terry, supra, at 
· 469-470, 73 S.Ct. 809; Al/wright, supra, at 663~666. 
64 S~Cf 757 (overruling Grovey v. Townsend, 295 
U.S.45, 55 S.Ct. 622, 79 L.Ed. 1292 {1935)). The. 
Fifteenth Amendment, the Court hel,d, could not be 

· .. _so ·circumvented: .. "The Amendment bans racial 
.. discrimination in voting by both state andnation. It 

. thus establishes a national poljcy ... not to be. 
discririlinated against as voters in · elections 'to 
determine public governmental policies .or to. select 
public officials, national, state; or local." . Turn!,. 
supra, at 467; ?3 S.Ct. 809. ·:. 

' . . ' 

. ill Unlike the cited cases; the voting structure ,now 
.•before us is neither subtle nor indirect. . lt is.specific 

. / .. ~. 

. in granting the vote to perso:QS of dt<fined ancestry .. · 
and to no. others. The State maintains this is not a.· 

. racial category at all but' instead a· classificaticm .. 
iimited tO'. those whose ancestors were in Hawaii afa 
particular tirp.e, regardless . of th~ir rac~~ : · lfo(:f for 

Respondent 38~40. The State points to theories of 
.certain scholars concluding that some inhabitants of · 
HawaF as of 1778 may have migrated from the 
Marquesas Islands. and the Pacific Northwest, as well · 
as fromTahiti. fd., at38~39, and n.15. Furthermore, 
the State argues, the restriction irt its operation 
excludes a person· whose traceable ancestors were 
exclusively Polynesian if none ·of those ancestors 
resided in Hawaii in 1778; and,. on the other hand, 

'/\the' vote would be granted to a person ~ho could 
trace, say; one sixty-fourth of his or her ancestry to a 

. :Hawaiian ffihabitarit on the pivotal date. Ibid. These · 
·· factors, it is· said; mean the. restriction is not a racial· 

classification; We reject this line of argument. . 

. Ancestry can be a prnxy for race. . It is that proxy 
· here. Even if the residents of Hawaii in 1778 had 

been' of niore diverse . ethnic backgrounds and 
cultures, I.tis far from clear that a voting test favoring 

·their descendants would not be a race-based 
·. qualification, But that. is not this case. For 

centuries Hawaii was isolated from migration. 1 
Kuykep.dall 3. The' inhabitants shared . common. 
physical characteristics, *515 and by 1778 they had a 

· comnion culture. Indeed, the drafters of the statutory· 
· defrnition in question emphasized the "unique. cultlire · 
of the ancient Hawaiians" in explaining their work. 
Hawaii Senate. **1056 Journal, Standing Committee 
Rep. No: 784; at 1354; see ibid, (111\fodem . · 
scholarship also identified such. race of people .as ·· 
culturally distinguishable from other Polynesian · 
peoples';), The provision.s before us reflect the . 
State's effort to preserve that commonality ofpeople 
to the present day: In the iriterpretation of. the · 
Reco.nstruction era civil rights laws we have ob~erved . 

·that. "raciaLdiscrii:nination" is that which singles out 
"identifiable classes of persons ... solely because of 
their ancestry or ethnic characteristics." Saint 
Francis College v. Al--Khazraji. 481. U.S. 604, 613, 

'107 S.Ct. 2022, 95 LEd.2d 582 (1987): The very 
object of the statutory di:firiitiori in question and of its 
earlier congressional counterpart in the 'Hawaiian · ·.· 
Homes Commission Act. is to treat the early 
Haw~iians as a ·distinct people, commanding their 
own recognition and respect. ·The State, ili enacting 

-' the legislation before.us, has used ancesjryas a racial 
. defnritim:i and for a racial pmpose. 

·-·,,: 

The history or' the State's defiriition demo~strates the 
point. . As w,e have noted; the statute defines 

· .·· ,;Hawaiian" as , · · . 
.···"any descendant of . the aboriginal peoples 

inhabiting the Hawaiian Islands which exercised 
sovereignty and~ subsisted in the Hawaiian Islands 
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in 1778; and which peoples thereafter have 
continued to reside in Hawaii." Haw.Rev.Stat. § 

' 10-2 (1993). ; 
A. different definition of "Hawaiian" was first 

promulgated in 1978 as one of the proposed 
. amendments to the State Constitution.. As proposed, 
"Hawaiian" was defined as "any descendant of the 
races inhabiting the Hawaiian Islands, previous tQ 
1778." 1 Proceedings of t?e Constitutional 
Convention of Hawaii of 1978, Committee Qf the 
Whole Rep. No. 13, at 1018. Rejected as not ratified 
. in a valid manner, see Kahalekai. v. Doi. 60 Haw. 
324, 342, 590 P.2d 543, 555 0979), *516 the 
definition was modified and in the end promulgated 
iri statutory form as quoted above. See Hawaii 
Senate Journal, Standing Committee Rep. No. 784, at. 
1350, 1353~1354; id., Conf, Comni. Rep. No. 77, at 
998. Bythe drafters' OWn admission, however, any 
changes to the language were at most cosmetic. · · • · 
Noting that "[t]he definitions of'native Hawaiian' and 
'Hawaiian' ·are ·changed to substitute 'peoples'· for .·. 
'races,' " the drafters of . the . revised definition .·· 
"stress[ed] that 'this change is non-substantive, and· J 

that 'peoples' does mean 'races.' " Ibid.; see also id., · 
at 999 ("[T]he word 'peoples' has been substituted for 
'races' in the definition of 'Hawaiian'. Again,.- yoill 
Committee wishes to emphasize that this substitution 
is merely technical; · and . that 'peoples' does niean 
'races'"). 

The next definition. in Hawaii's compilation of 
statutes incorporates .the new .· definition of 
"Hawaiian" andpi:eserves the eipliCit tie to race: .. 

II 'Native Hawaiian' means any descendant of not ' 
··.less than one~half part of the):aces inhabiting the 

Hawaiian Islands previous··to 1778, as.defined by 
the Hawaiian Homes Commission Act, 1920, as 
amended; provided that the term identically refers 
to the descendants of such blood quantum of such 
aboriginal peoples which exercised sovereignty and 
subsisted in the Hawaiian .. Islands in 1778 and 
which peoples thereafter continued to reside in 

·Hawaii." Haw.Rev.Stat.§ 10-2 (1993). 
This provision makes it clear: "[T]he descendants ..... 

of [the] aboriginal peoples" means "the descendants 
. . .. o.f the races." Ibid. · · 

As for the further argument that the restriCtion 
.differentiates· even among Polynesian people and is 

"'based simply on the date of ;m ance.stor's residence in · 
· Hawaii, this too is insufficient to prove the · 
. classification is nomacial in• purpose and operation.' 
Simply because a class defined· by ancestry does nQt 
include all members of the race does not suffice tO 

·· *517 make the.classification race neutral. · Here, the 
State's argument is undermined by its express **1057 
racial ,purpose and by its actual eff;ects. 

The ancestral inquiry mandated by 'the State · 
implicates the same grave concerns as a classification 
specif~g a particular race by name. One .of the 

·. prineipal reasons race is treated. as a forbidden 
classification is that it demeans the dignity and worth 
of a person to be judged by ancestry instead of by his 
or her own merit and essential qualities. An inquiry 
into ancestral lines is not · consistent with respect 
.based on the unique personality each of us possesses, · 
a respect the Constitution itself secures in iits concern 
for persons and citizens. 

The ancestral inquiry . mandated by the State is 
forbidden by.the Fifteenth Amendment for the further 
reason that the use of racial classifications is 
corruptive of the whole legal' order 'democratic 

· electioiris seek to preserve. .The law itsellf may not 
become ·the ihstrument for generating the prejudice 
and hostility all foo. often directed against· persons 
whose particular ancestry is disclosed by their ethnic 
characteristics and cultural traditions. "Distinctions 

· between citizens solely because of their ancestry are 
by their very nature odious· to a free people whose 
institutions are founded upon the · doctrine. of 

· .. equality." Hirabavashi v. United States; 320 U.S. 81, 
100,63 S,Ct. 1375, 87 L.Ed. 17740943). ·Ancestral 

·tracing of this sort achieves its purpose by creating a 
legal category which employs the same .mechanisms, 
and causes the same injuries,. as laws or statutes that 

·.use race by name. The State's electoral restriction 
enacts a race-based voting qualification; 

IV 
T .. 

The State offers three priricipal defenses ofits votjng · . 
law, any of which, it contends; allows itto prevail 
even· if the classification is a racial one under the 
Fifteenth Amendment. we examine, and reject; each 
of these arguments. 

*518A 

ill The most far reaching of the State's arguments is · · 
that exclusion of non-Hawaiians from. voting is 
pefmitted under our cases allowing the differential 
treatment of certain members of Indian tribes; . The 
decisions of this Court, interpreting the effect of 
treaties and congressional enactments oii tJlie subject, 
have held that various tribes retained som1~ elements. 
of quasj:. sovereign authority, even after cession of 

·copr. ©West 2004 No Claim to Orig. U.S. Govt. Works 



~·· 

• 

• 

\ 

•• 

120 S.Ct. 1044 . .. . ·. Page 12 
145LEd.2d 1007, 68 USLW 4138, 00 Cal. Daily Op~ Serv.1341, 2000 Daily iournal D.A.R. 1881, 2000 CJ C.A.K 

· 898, 13 Fla. L. Weekly Fed. S 105 
(Cite as: 528 U.S. 495, 120 S.Ct. 1044) 

their lands to the United States. See Brendale v. 
Confederated Tribes and Bands o( Yakima Nation,. 
492 U.S. 408. 425. 109 S.Ct. 2994, 106 L.Ed.2d 343 
(1989) (plurality opinion); Oliphant v. Suquamish 
Tribe. 435 U.S. 191, 208, 98 S.Ct. 1011, 55 L.Ed.2d 
209 (1978). The retained tribalauthority relates to 
self-governance. Brendale. supra. at 425, 109 S.Ct. 
2994 (plurality opinion). · In reliance on that theory 
the Court has sustained a federal provision giving 
employment preferences to persons oftribal•ancestry. 
Mancari, 417 U.S., at 553-555, 94 S.Ct. 2474. The 
Mllncari case, and the theory upon which if rests·, are. 
invoked by the State to defend its d.ecision to restrict 
voting for the OHA trustees, who'. are charged so 
directly with protecting the interests of· native 
Hawaiians. 

If Hawaii's restriction were to be sustained Wider 
Mancari we would be required to accept some 
beginning premises not yet established in our case 
law. Among other postulates, it would be necessary 

. to conclude that Congress, in reciting the purposes 
for the transfer of lands to the State--and in other 
enactments such as the Hawaiian ·Homes. 
Commission Act and the Joint Resolution of 1993--

. has determined that native Hawaiians have· a status 
like that of Indians in organized tribes, and that it 

· :111ay, and has, delegated to the State a broad authority 
. to preserve that status. These propositions .would 

raise. questions of considerable moment ·and 
difficulty. It is a matter of some dispute, . for 
instance, whether Congress may treat the native .. 
Hawaiians as it do.es the Indian tribes. Compare Van / 
Dyke, The Political Status of the **1058Native 

. Hawaiian People, 17 Yale L. & Pol'y Rev. 95•. 
(1998), with Benjamin; *519Egual Protection andthe 
Special Relationship: The. Case of Native 
Hawaiians, 106 Yale L.J. 537 (1996). We can stay 
far off that difficult terrain, however; 

The State's argument fails for a more bask reason .. 
Even were we to take the substantial step of finding 
authority in Congress, delegated to the State, to treat 
Hawaiians or native Hawaiians as tribes; Congress 
may not authorize a State to create a voting scheme 
of this sort. · · 

Of course, as we have established in . a series of 
cases, Congress may fulfill its treaty obligations and 
its responsibilities to the Indian tripes by enacting 

. legislation dedicated. to their circumstances and 
needs. . See Washington v .. . · Washington State 
Commercial Passenger Fishing Vessel Assn., 443 

.. U.S. 658, 673, n. 20, 99 S.Ct. 3055, 61 ~.Ed.2d 823. 

(1979) (treaties securing preferential fishing rights); 
United States v. Antelope, 430 U.S. 641, 645-647, 97 
S.Ct. 1395, 51 L.Ed.2d 701 (1977) (exClusive federal 
jurisdiction over crimes committed bf Indians in 

·· Indian country); Delaware Tribal Business Comm. v. 
Weeks. 430 U.S. 73, 84-85, 97 S.Ct. 911, 51 L.Ed,2d 
173 (1977) (distribution of tribal property); Moe v. 
Confederated Salish and Kootenai Tribes o(Flathead 
Reservation, 425 U.S. 463, 479-480, 96 S,Ct. 1634, 
48 L.Ed.2d 96 (1976) (Indian immunity from. stat~ 
taxes); Fisher v. District Court of Sixteenth Judicial 
Dist. of Montana, 424 U.S. 382, 390-391, 96 S.Ct. 
943, 47 L.Ed.2d 106 (1976) (per curiam) .(exclusive 
tribal court jurisdiction over tribai adoptions). As 
we have observed, "every piece of legisfation dealing 

.. with Indian tribes and reservations ... single[s] out for 
special treatment a constituency of tribal .Indians." 
Mancari. supra. at 552, 94 S.Ct. 2474. 

Mancari. upon which many of the above cases rely, 
presented the somewhat different issue. of a 
preference in hiring and promoting at the· federal 
Bureau of Indian Affairs (BIA), a preference which 
favored individuals who were " 'one-fourth or more 
degree Indian.blood and ... member[ s] of a Federally­
recognized tribe.i" 417 D.S., at 553, n. 24, 94 S.Ct. 
2474 (quoting 44 BIAM 335, 3.1 (1972)). Aithough 
the classification had a racial component, the Court 
found. it important that the preference was "not 
directed towards a 'racial' group consisting ()f 
'Indians,' " but rather "on:ly to mei:hbers of 'federally 
*521) recognized' tribes." 417 U.S., at 553, n. 24, 94 
S.Ct.. 2474, "In this sense," the Court held, "the 
prefyrence [was] political rather than racial in 

·.nature." Ibid.; see also id .. at 554, 94 S.Ct. 2474 
("The preference, as applied, is granted to Indians not . ' 
as a discrete racial group, but, rather, as members of 
quasi-sovereign tribal entities whose lives and 

· activities are governed by the BIA ·in a unique 
fashion"). Because the BIA preference could be 
"tied rationally to the fulfillment of Congress' unique 
obligation toward the Indians,"and was "reasonable 
and rationally designed to further Indian self­
govemment," the Court held that it did not offend the 
Constitution. Id.. at 555, 94 S.Ct. 2474. The 
opinion was careful to note, however, that the case . 
w.as confined to the authority of the BIA, an agency 
described as "sui generis." Id .. at 554, 94 S.Ct. 2474. 

Hawaii would extend the limited· exception of 
Mancari to a new and larger dimension. The State 
contends that "one of the;: very purposes ·of OHA--

·. and the challenged voting provision--is to afford 
. . Hawaiians a measure of self- governance," and so it 

'· . 
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fits the model ofMancari. Brieffor1lespondent 34. 
It does not follow from Mancari. however, that 
~ongress may authorize a State to e~tablish a voting 
. scheme that limits the electorate for its public 
officials to a class of tribal· Iridians, to the e?CClusion 

. of all non~Indian citiZens. 
. . . ; 

The· tribal . elections. established by ... the federal 
·. statutes the State cites illuminate its err?r. See Brief . 
for Respondent 22 (citing, e.g., the Menominee · 
Restoratiori Act, 25 u.s.c. § 903b, and. the Iridian 
ReoqtanizationAct, 25 U.S.C. § 476)~ if a **1059 . 
non-Indian lacks a right to vote intribal elections, it 
is for. the reason that such elections are the internal 

. affair of a quasi sovereign. ·The ORA elections, by 
contrast, are the: affair of the State of Hawaii. . ORA 
is. a state agency, established by the State 
Constitution, responsible for the adnrinist:r:ation of 
state law.s .. and obligations. See Haw. Const.,.· Art. 

•.·XU;§§ .•5~.Q. The Hawaiian Legislatutehas'declared. 
·:that ORA exists to serve· "as the principal. public 

/agency in th[e] *521 State responsible for the 
performance, development, · ai;id coordination. of 
'programs and activities relating .to ·native Hawaiians 
and Hawaiians." Haw.Rev.Stat. §. 10-3(3) (1993); 
see also Lodging by Petitioner, Tab 6; ORA Annual 
R~port 1993~1994, p. 5 (May 27, 1994) (admitting. 
that ''ORA is technically a part ofthe Hawaiistate 
goveniment," while asserting that "it. operates as a 
semi"aufonomous entity")• . Foremqsf among the 
obligations. entrusted to this · agency ·• is the 
.administration of .. a share of the revenues · and 
proceeds from public lands, granted toHawaii to 'lbe 
held by said State as a public trust." Admission Act 

·· § § 5(b), (f); 73 Stat. 5, 6; see Haw. Const.Art. XII, 
§_Ax . . . 

The delegates to the 1978 constitutional convention 
explained the position of ORA iP. the state structure: 

,;The committee ·. ·intends that the Office of 
.· Hawaiian Affairs will be jiidependent from th~ . 

executive branch arid· all other branches of 
governnient although itwill assum~ the stahi~' of a 

. state agency. The chainrian may. be an ex~.officio 
member Of the governor's cabinet: The status of 
the Office of Hawaiian Affairs is to be. unjque and . 
special .. .. The committee developed this office 
based on the model of the University of ijawaiL 
lii particular, the committee desiied to use this 
model so that the office could have maxi:iniim 
control over its budget, assets andpersonnel. . The 
·committee felt that it was iillportant to an;ange a 
method whereby the assets of Hawaiians could be 
kept separate from the test of the .state treas~." l 

Proceedings . of the Constitutional Convention of 
Hawaii of 1978, Standing Committee Rep. No. 59, 
at645. · · 

- - ·. . 
.Although it is apparent that ORA has a unique · 

'position undei: state law, it is just as apparentthat .it 
remains an arm of the State, .. 

The validity of the voting restriction, is the only 
question before us. As the Court of Appeals did, we 
assume the validity *522 of the Underlying 
administrative structure and trusts, without intimating 
any opinion on that point. Nonetheless, the elections 
fqr ORA trustee ate elections of the .State; not of.a 
separate quasi sovereign, and they are elections to 

·.which the Fifteenth Amendment applies.· To ~xtend 
Mancari to this context would be to permit a' State, 
by racial classification, to fence out whole classes of 
its citizenS from.decision:inaking in critjcal state 
affairs. The Fifteenth Aniendment forbids this 
result.' 

B 

ill Hawaii further contends that the limited voting 
franchise is sustainable under a series of cases 
holding that' the rule of one person; one vote does not 

· · pertain to certain special purpose districts such as 
water or irrigation districts ... See Ball v. James. 451 
U.S.355, lOL S;Ct: 1811, 68 L.Ed.2d 150 (1981); 

·· Salver Land Co. v. Tuiare Lake Basin Water Storage 
Dist., 410US .. 719, 93 S.Ct. 1224, 35 L.Ed:2d 659 
( 1973}. Just as the Mancari argument would have · 
involvedasignificantextension or new application of 
that · ~ase, so. too it is far from clear that the. Salyer 
. line of cases would be at all applicable Jo statewide · 
eiection8 Jor an agency with the powers a~d 
responsibilities o{OHA. · 

. . 

We would not find those cases dispositive in any 
event, however. The question before us is not the 
one~person, one~vote requirement of the Fourteenth. 
Amendtnent, but the race neutrality command of the· 
Fifteenth· Amendment Our special purpose district· 
i;;ases pave. not suggested. that compliance with the 

, :. one-pel'.soii, one~**1060 vote rule of the Fourteenth 
.Amendment somehow excuse8 compliance with. the·. 

. Fifteenth. Aniencjinent. We reject that argument 
. here: . We held four 'decades ago that state authonty 

oyer· . the boundaries of political s'ubdivisions, 
"extensive though it is, is met and overcome by th~. 
Fifteenth Amendment to . the Constitution.'' .. · 

. ··Gomillion.· 364 U.S., at 345, 81 S.Ct. 125. · The 
Fifteenth Amendment has independent meaning and 
force~ A State may not deny or abridge the right to · . 

·. .- . -
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vote on accoiint ofrace, and this law does so. 

*523 c 

ill Hawaii's final argument is that the voting · 
restriction does no more than ensure an alignment of 
interests between the fiduciaries and the beneficiaries 
of a trust. ·Thus, the contention goes, the restriction 
is based on beneficiary status rather than race. 

As an initial matter, the contention founders on. its 
own terms, for it is not clear that the voting 
classification is· symmetric with the beneficiaries of 
the programs OHA administers. Although the bulk 
of the funds for which OHA is responsible appears to 
be earmarked for the benefit of "native Hawaiians;'' . 
the State permits both "native Hawaiians" and 
"Hawaiians" to vote for the office of trustee. The 
Classification thus appears to create, not eliminate; a. 
differential alignment between the identity of OHA 
trustees and what the State calls beneficiaries. 

Hawaii's argument fails on more essential grounds. 
The State's position rests, in the end, on the 
demeaning premise that citizens of a particular race . 
are somehow more qualified than others to vote on 
certain matters. That reasoning attacks the central 
meaning of the Fifteenth ·Amendment. The 
Amendment applies to "any election in which public 
issues are decided or public officials selected .... 
Terry. 345 U.S., at 468, 73 S.Ct. 809. There is no 
room under the Amendment for the concept that. the 
right to yote in a particular election can be allocated 
based on race. .· Race cannot qualify some and 
disqualify others from full participation in our 
democracy. All citizens, regardless of race, have an 
interest in selecting officials who make policies on 
their behalf, even if those policies will affect some 
groups more than others. Under the Fifteenth 
Amendment voters are treated not as members of a 
distinct race but as members of the whole citizenry. 
Hawaii may· not assume, based. on race, that 
petitioner or any other of its citizens will not cast a 
principled vote. To accept the position advanced by 
the St:tte would give rise to the same indignities, and 
·the same resulting tensions and animosities, *524 the 
Amendment was designed to elimiriate. The voting 
restriction under review is prohibited by the Fifteenth 

. Amendment. · 

* * * 

When the culture· and· way of life of a people are all ... · 
but engulfed by a history beyond their control, their · 

·sense of loss may extend down through generations; 
a:nd their dismay may be shared by many members of 
the larger· community. As the State of Hawaii 
attempts to address these realities, it must, as always, 
seek the political consensus that begins wilth a sense 
of shared purpose. One of the necessary beginning 
points is . this principle: The Constitution of the 
United States, too, has 'become the heritage of all the 
citizens of Hawaii; 

In this case the Fifteenth Amendment invalidates the 
electoral qualification based on ancestry. The 
judgment of the Court of Appeals for the Ninth 
Circuit is reversed. 

It is so ordered. 

· Justice BREYER, with whom Justice SOUTER 
joins, concurring in the result. 

I agree with much of what the Court says and with 
its result, but I do not agree with the critical rationale 
that underlies that result. Hawaii·seeks to justify its 
voting scheme by drawing an analogy between · 
**1061 its Office of Hawaiian Affairs (OHA) and a. 
trust for the benefit of an lfldian tribe. The majority 
does not directly deny the analogy. It instead at one · 
point assumes, at least for argument's sak1e; that the 
".revenues and proceeds" at issue are from a " 'public 
trust.' " Ante, at 1059. It also assumf:s without 
deciding that the State could "treat Hawaiians or 
native Hawaiians as tribes." Ante, at 1058. Leaving 
these issues undecided, it holds· that the Fifteenth 
Amendment forbids Hawaii's voting scheme, because 
the "OHA is a state agency," and thus *525 election 
to the OHA board is not "the internal affair of a quasi 
sovereign," such as an Indian tribe. Ante, at 1059. 

I see no need, however, to decide this case on the 
basis of so vague a concept as "quasi sovereign," and 
I do not subscribe .to the Court's consequently 
sweeping prohibition. Rather, in niy ·.view, we 
should reject Hawaii's effort to justify its rules 
through analogy to a trust for an Indian tribe because 
the record makes clear that (1) there is no "trust". for 
native Hawaiians here, and (2) OHA's electorate, as 
defined in the statute, does not sufficiently resemble , 
an Indian tribe. 

The majority seems to agree, though it does not 
decide, .that the OHA bears little resemblance to a 
trust for native Hawaiians: · It notes that the Hawaii 
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Constitution uses the word "tru:;;t" when referring to · 
the 1.2 million acres of land granted in the Admission 
Act. Ante, at 1052, 1053-1054: But the Admis~fon 
Act itself makes clear that the 1.2 million acres is to 
benefit all the people of Hawaii! The Act specifies 
that the land is to be used for the education of; the 
developments of homes and farms for, the making of 
public improvements for, and public use by, all of. 
Hawaii's citizens, as well as for the betterment of 
those who are "native." Admission Act §...2ill. 

Moreover, OHA funding comes from several 
different sources. See, . e.g., OHA Fiscal 1998 
Annual Report 38 (hereinafter Annual Report) ($15 
million from the 1.2 million . acres of public lands; 
$11 million from "[d)ividend and interest income;'; 
$3 million from legislative appropriations; $400,000 
from federal and other grants). All of OHA's 
funding is authorized by ordinary state statutes. See, 
e.g., Haw.Rev.Stat. § § 10-4, 10-6, 10-13.5 (1993); 
see also Ann1,1al Report 11 ("OHA's fiscal 1998-99 
legislative budget was passed as Acts 240 arid 115 by 
the 1997 legislature"). The amounts of funding;and 

, funding sources are thus subject to change by 
ordinary legislation. OHA spends most, but not all, 
of its money to benefit native Hawaiians in many 
different ways. See Annual Report (OHA projects 
support education, housing, *526 health; culture, 
economic development, and nonprofit organ~zations). 
As the majority makes clear, OHA is simply a special 
purpose department ·of Hawaii's state government. 
Ante, at 1058-1059. 

As importantly, the statute defines the electorate in a 
way that is not analogous to membership in an Indian 
tribe. Native Hawaiians, considered, as a group, may 
be analogous to tribes of other Native American:;;~ 
But the statute does not limit the electorate to native· 
Hawaiians. Rather it adds to approximately 80,000 
native Hawaiians about 130,000 additional 
"Hawaiians," defined as including anyone with one 
ancestor who lived in Hawaii prior to 1778, thereby 
including individuals who. are less than one five­
hundredth original Hawaiian (assuming nine 
generations between 1778 and the · present). See 
Native Hawaiian • Data Boo~ 39 (1998). 
Approximately 10% to 15% of OHA's funds· are 
spent specifically to benefit this, latter group, see 

· Annual Report 38, which now constitutes about 60% 
of the OHA electorate. 

I have been unable to find any Native American 
tribal definition that is so broad. The Alaska Native 
Claims .··Settlement Act, for example, defines a 

"Native" as "a person of one-fourth degree or more 
Alaska Indian" or one "who is regarded as an Alaska 
Native by the Native village or **1062 Native groqp 
of which he claims to be a member and whose father 
or mother is ... regarded as Native by any village or 
group" (a classification perhaps more likely to reflect 
real group membership than any blood quantum 
requirement). 43 U.S.C. § 1602(b). Many tribal 
constifutions define membership in terms of having 
had an ancestor whose name appeared on a tribal roll­
-but in the . far less distant past. See, e.g., 
Constitution of the Choctaw Nation of Oklahoma, 
Art. II (membership consists ofpersons on final rolls 
approved in 1906 ai:J.d their lineal descendants); 
Constitution of th~ Sac and Fox Tribe of Indians of 
Oklahoma, Art. n (membership consists of persons 
on officialroll of 1937, children since born to two 
members of the Tribe, and children born to one 
member *527 and a nonmember if admitted by the 
council); Revised Constitution of the Jicarilla 
Apache Tribe, Art, III (membership c·onsists of 
persons on official roll of, 1968 and children of one 
member of the Tribe who are at least three-eighths 
Jicarilla Apache Indian blood); Revised Constitution 
Mescalero Apache Tribe, Art. IV (membership 
consists of persons on the official roll of 1936 and 
children born to at least one enrolled member who 
are at least one-fourth degree Mescalero Apache 
blood). 

Of course, a Native American tribe has broad 
authority to define its membership. See Santa Clara 
Pueblo v. Martinez. 436 U.S. 49, 72, n. 32, 98 S.Ct. 
1670, 56 L.Ed.2d 106 (1978). There must, however, 
be some limit on what is reasonable, at the least when 
a State (which is not ,itself a tribe) creates the 
definition. And to define that membership in terms 
of 1 possible ancestor out of 500, thereby creating a 
vast and unknowable body of potential· members-­
leaving some combination of luck and 1lnterest ·to 
determine which potential members become actual 
voters--goes weJI beyond any reasonable limit. It 
was not a tribe, but rather the State of Hawaii, that 
created this definition;· and, as I have pointed out, it is 
notlike any actual membership classification created 
by any actual tribe~ 

These circumstances are sufficient, in my view, to 
destroy the analogy on which Hawaii's justification 
must depend. This is not to say f that Hawaii's 
definitions · themselves independently v1iolate the 
Constitution, cf. post,. at 1066-1068, n. 11 (Justice 
STEVENS,, dissenting); it is only to say that the 
analogies they here offer are. too distant to save a 
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·,· 
. . . ' . 

race~based voting definition that in their absence 
. , , wo{ild cleariyviolitte the Fifteenth Amendment.. For 

· that · reason I :agree with the majority's ultimate 
conclus~on, ·· 

Justice STEVENS; ~th whom Justice GINSBURG 
joins as to Part II, dissenting: 

·The · Coiirt's holding today rests largely on the 
repetitibn of glittering generalities that have little, if·. · 
any, ~pplication *528 to the compelling history of the 
State of Hawaii. When that history is held up 
agamst the manifest purpose of the Fourteenth and 
Fifteenth Amendments, and against two centuries of 
this Court's federal Indian law, fr is clear to me that 
Hawaii's e.lection sclienie should be upheld. 

Acc~rding to the tertns of the federal Act by which 
Hawaii :was admitted to the Union, and to the· terms 
of.that State's Constitution and laws, the Office of ·. 

·'Hawaiian Affairs (ORA) is charged 'Yith tiianaging·. 
· vast acre~ ofland held in trust for the descendantso:f . 
··the Polynesians who occupied the Hawaiian .Islands 
befon; ,the ~778 arrival of Captain Cook. In it~dition. 
to administering the proceeds from these assets; OHA , 

·· is :responsible for programs providing SIJ~cial benefits · · 
, for nafrye Hawaiians. Established in 1978 by an 
·amendment to the State ·constitution~ OHA was ·• 
· iritended to advan~e multiple goals: to carry out the · 
·duties Of the .. trust refationship ·between the islands' 

' indigenpus peoples and the Government o( the .: 
1 United ·States; to compensate for pa;t **106,3 

' ' ,wrongs to the~ ancestors of these peoples; and to help 
, prese'rVe the distinct, indigenous culture that existed .. 

for centuri¢sbefore Cook's arrivaL As explainef by 
the senior'Senator fromHa~aii, Senatcir·Inquye(who 

· is not himself a native Hawaiian but rather (like · 
·· petitioner) is a member of the 'majority of Hawaiian 

voters who supported the 1978 amendments; the 
' ·, ainenclments reflect "an honest andsiiicere attempt on ·.· 

.. the part of the people of Hawai'ho rectify the 'Wro11gs . 
• . of the past, andto put .into being the mandate [of] our 

Federal government--the betterment ofthe conditions 
ofNative Hawaiians." .Jl:Nll · · · · · 

! . ' ,. 

'' FNl. App. E : fo Brief for Hawaii 
Congressional· Delegation asAmicus Curiae 
E-3. In a statement explaining the cultural,· ... 

· . motivation for· the / amendments,· Senator 

Akaka · pointed out that the "fact that the 
entire State of Hawaii voted to amend the 
State .Constitiitibn in 1978 to establish the 
Office of Hawaiian Affairs is significant 
because it illustrates thi;: recognition of the 
importance · of Hawaiian culture and 
traditions as the foundation for ,the Aloha 
spirit" !<f., ~t E-5. 

*529 Today the Court c.oncludes that Hawaii's . 
. niethod of electing the trustees of OHA violates the · 
Fifteenth Amendment. Ill reaching that conclusion, 
the. ·. Court·. has assumed · that the ·. programs 
adrniilistered by ORA aievalid. Th~t assumption is · · 
surely correct. In my judgment, however, the 
reasons supporting the legitllriacy of OHA and its . 

· • .. programs in · general undermine the basis for the 
Court's decision holding its trustee election provision 
mvalid~ Tlie ORA el~ction provision violates neither . 

. >the Fourteenth Amendment nor the Fifteenth. 

.. ·., 
. iThatconclusion is in keeping with three overlapping 

' principles, First, the Federal Government must be,· 
and· has been, afforded· wide latitude in carrying out . 
its obligations arising from the special relationship it 
has With th~ aboriginal peoples, a category that 

.. iricludes the nati.Ve Hawaiians, whose lands are now a 
part ofthe temtory of the United States. In addition, 

,, ·. there exists in this, case the State's own fiduciary 
' ' ' ' responsibility--arising frofl1 its establishment of a 

public tmst~-for administering. assets granted it by the 
' federal Government in part for the benefit of .native . 
Hawaiians. Finally, even if on.e were to ignore the 

.. more than two centuries of Indian law precedent and 
practice on. \\fhich this case follows, there is· simply~ 
rio invidious discrimination present in this effort to·· 
see,that indigenous peoples are compensated fo! pa~t 

' wrqngs, and ,to preserve a distinct and vibrant culture '' ' 
· that is.as mut~apart of this Nation's heritage as any. 

II 

Throughout our Nation's history, this Coiirt ha§ 
recognized both the ·plenary power of Congress over 
th~ ,affair~. of Native Americans [FN2]; and the 
.fiduciary 'character· of the special *530 federal 
relationship'with .descendants of those once sovereign· 

· peoples. [FN3] The source of the Federal 
.Govermrient's responsibility toward the Nation's 

·· natjve 'inJiabitants, who were subject to European and 
>th.eri American military conquest, has been explained 

.· .. : by this Collit in the crudest . terms, butthey remain · 
ins~ctiye noiietheless. 
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' ' 

. FN2~ See, e.g., Alaska v. Native Village of 
Venetie Tribal Government. 522 U.S. 520; 
531, n. 6, 118 S.Ct. 948, 140 L.Ed.2d 30 
(1998); United States v. Wheeler, 435 U.S .. 
313, 319, 98 S.Ct. 1079, 55 L.Ed.2d 303 
(1978); United States v. Antelope. 430U.S. 
641, 645, 97 S.Ct. 1395, 51 LEd.2d 701 
(1977); Morton v. Mancari. 417 U.S, 535, 
551, 94 S.Ct. 2474, 41 L.Ed.2d 290 (1974); 
Lone Wolf v. Hitchcock. 187 u.s: 553~ 564-
565,. 23 S.Ct. 216, 47 L.Ed. · 299 (1903); 
United States v. Kagbma, 118 U.S; 375, 6 
S.Ct. 1109, 30 L.Ed. 228 (1886). 

FN3. See, e.g., United States ~- Sandoval. 
231 U.S. 28, 34 S.Ct. l, 58 L.Ed. 107 
D.2.Ll}; Kagama, 118 U.S., at 384-385, 6 
S.Ct. 1109; Cherokee Nation v. Georgia, 5 .· 
Pet. 1. 8 L.Ed. 25 (1 S31). . 

"These,. Indian tribes are the w.ards of the nation. 
They are communities dependent on the United 
States. Dependent largely for their daily food. . 

. Dependent for their political rights .... From their 
very weakness and helplessness, **1064 so largely · 
due to the colirse of dealing of the Federal 
Government wl.th them and the treaties in which it 
has. ' ·been promised, there arises· the · duty of 
protection, and with it the power. · .. This has ahvays 
been recognized by the Executive and by Congress, 
and by . this court, whenever the que'stiori has 

~ ·. 

arisen.'1 United States v. Kagama, 118 U.S. 375, 1 
l. 

. 383-384, 6 ·S.Ct 1109, 30 L.Ed. 228 (1886) 
(emphasis in original). · 

As our cases have consistently recogjlized, Congress' 
plenary power over these peoples has been exercised 
time and again to implement a federal duty to provide 
native peoples with special " 'care and protection.' '' 
. [FN4J With respect to the Pueblos in New Mexico, 
for example, "public moneys have been expended in 

. presenting them with' farming implements· and 
, utensils, and in their cjvilization . and- instructiorL" 
United States v. Sandoval. 231 U.S. 28; :39- 40, 34 
S.Ct. 1, 58 L.Ed. 107 (1913). Today, the Federal 
Bureau of Indian Affairs (BIA) administers countless .. 
modem programs ·. responding to comparably ' 
pragmatic concerns, .. including health, education, 

. housing, and impoverishment. See Office of the 
Federal Register, United States Government Manual 

· )99912000, pp. 311-312. Federal regulation in this 
,. ' . ., 

area is not limited .to the strictly practicall. *531 but 
has encompassed as well the protection of cultural 
values; for example, the desecration of Native 
American gray_es and other sacred sites led to the 
passage of the Native American Graves Protection 
and Repatriation Act, 25 U.S.C. § 3001 et seq. 

FN4. Sandoval, 231 U.S., at 45, 34 S.Ct. l; 
Kagama, 118 U.S., at 384-385, 6 S.Ct. 1169; 

Critically, rieither the exte~t of Congress' sweeping 
power nor the character of the trust relationship with 
indigenous peoples has depended on the_. ancient 

. racial' origins of the people, the allotment of tribal 
·lands, JFN 5] the coherence or existence of tribal self-
governinent, [FN6] or the varying definitions of 
"Indian" Congress has chosen to adopt. · [FN7] 
Rather, when it Comes to the exercise of Congress' 
plenary power in Indian affairs, this Court has taken 
account of the "numerous occasions" on which 
"legislation that singles out Indians for particular and . 
special treatment" has been upheld,·· and has 
concluded that as "long as the special tre.atment can 
be tied rationally . to the fulfillment of Congress' . · 
unique obligation *532 towards the Indians, such 
legislative judgments will not be disturbed." Morton 
v. Mancari. 417 U.S. 535, 554-555, 94 S'.Ct. 2474, 41 
L.Ed.2d 290 (1974); 

. .'\ 

FN5, See, e.g.,. United States v. Celestine, 
215 U.S. 278, 286-287, 30 S.Ct. 93, 54 
L.Ed. 195(1909). . . . 

FN6~ See United States v~ John, 437 U.S, 
,634, 653, 98 S.Ct. 2541, 57 L.lEd.2d 489 
(1978) ("Neither the fact that the Choctaws 
in Mississippi are merely a remnant of a 
larger group of Indians, long ago removed 
from Mississippi, nor the fact that federal 
supervision over them has not been 
continuous, destroys the federal power' to 
deal with them"); Delaware Tribal Business. 
Comm. v. WeekS. 430 U.S. 73, 82, n: 14, 84-
85, 97 S.Ct. 911, 51 L.Ed.2d 173 (1977) 
(whether 'Or not federal statute· providing 
financial , benefits to descendants of 
Delaware Tribe included nontribal Indian 
berieficiarie~, Congress' choice need onlybe 
" 'tie_d . rationally to the fulfillment 'of 
. Congress' unique obligation toward the 

. . . . 
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Indians' " (quoting Morton v. Mancari.417 
U.S .. at 555, 94 S.Ct. 2474)). . 

FN7. See generally F. Cohen,. Handbo~k of 
Federal Indian Lc:tw 19-20 (1982). Compare 
. 25 U.S.C. § 479 ("The term 'Indian' as used 
in this Act shallinclude all persons oflndialJ 
descent who are members of ;my recogrrized · 
. India,n tribe now under Federal. jurisdiction, 
and all persons who are descendants of s.uch 

. members who were, on. June 1, 1934, 
. residing within. the present boundaries . of 
any Indian resei-vation, and shall further . · 
include all other persons ofo~e-halfor more 
Indian blood. For the purposes of thi~ Act,. 
Eskimos and other aboriginal peoples o{ · 
Alaska .shc:tll be considered Indians") with § 
1603(c)(3) (indian is any person "col1Sidered 
by the Secretary of the Interior to be an 

···Indian for ~ny. Purpose''). ·. 

As the history recited by the majority reveals, the 
. grounds for recognizing the existence of. federai trtist · 
'powerhere are overwhelming. Shortly before its 
annexation in 1898, the Republic of Hawaii (installed 
· **1065 by United . States merchants in a· revofotfop 
facilitated by the United States .. Government) 
expropriated some 1.8 million acr~s of fand that it 
then ceded to the United States. Iri the Organic Act . 
establishing the ·Territory .. of Hawaii, ·:Congress .•.. · 

. . . pr0vided that those lands should remain 'under the 
·.·' . control of the territorial government "until othei:Wise 

·provided for by Congress;" Act ofApr:. 30, f900, ch. 
. 339, § . 91, 31 Stat. 159. · By 1921, (:ongress 

. . ,recognized that . the . infll1X :. of foreign· infectious,. 
· diseases, 1nass immigration coupled with poor · 
·housing .and sanitation, hunger, and 'malnutrition hag 
taken theirtoll. See ante, at 105 L Confronted with 
the reality thatthe Hawaiian people had be~n "frozef1 
out oftheir lands and driven into the cities," H.R.Rep. 
No; 839, 66th Cong., 2d Sess., 4 (1920); Congress · 
decided that 27. specific tr~cts of th~. lands ceded fu ·; 
1S98,. comprising about 203,500 .. acres; should be.· . 

.. . i.ised Jo, provide farms and resi.deiices · for .native . 
· Hawaiians. Act of July 9, 1921, ch. 42, 42 Stat..108. · 
. Relying on the precedent of previous federal laws 
granting Indians. special. rights. ·in public · ... lands; ; 
Congress created the Hawaiian Homes Commission .. 
. to implement . its goal of rehabilitating 'the native •· 

L.:_1, 73 Stat. 5, And in . an effort to secure the · 
Goverpment's duty to the indigenous peopfos, U of 

·.· the Admissions. Act' conveyed 1.2 million acres · of 
land to the State to pe.held in trust"for the betterment· 
of the conditions of native .Hawaiians" and certain 
other public purposes. §__..ill}, id., at 1049-1050 . 

FN8 .. See H.KRep. No. 839, 66th Cong.~ 2d 
. Sess~, 4, 11 · ( 1920). Reflecting a compromise 
between the sponsor of the. le,gislation; who . 
supported special benefits for "all who qave 
Hawaiian blood.· in their veins," and 
plantation owners who thought that only · 
"Hawaiians of the pure blood" should· 
qualify,. Hawaiian Homes Commission Act: 
Hearings before the Senate Committee on 
othe Territories, RR.Rep. No. 13500, 66th 
Cong., 3d Sess,, 14~17 (1920), the statute 
defined a· . "native Hawaiian" , as "any 
descendant of not less than one~halfpart of 
the blood' of the ' races inhabiting the . 

·· . Hawaiian Islands previous to 1778," 42 Stat. 
. 108. . 

The ' nature of arid motivation for the special 
relatiquShip betWeyn the indigenous peoples and the 
Unitecll·States Government was articulated in explieit 
.detail in 1993, when Congress adopted a Joint 
Resoluticm containing a. formal• "apology to Native 
Hawaiians on behalf of the United States for the 
overthrow of the ·Kingdom of Hawaii. '1 · i'07 Stat. 

.. 1510. · . Among other acknowledgments, the 
· resolution stated that the 1.8 million aeres of cede.d . . . . 

landS had.been obtained "without the consent of or 
compensation to the. Native Hawaiian people ~f . 

.Jfawaii cfr their sovereign government.'' Id., at 1512: 
' ., •• •• • • • < • 

. · .. . . . . .. ' '· . . ' . . 
In the end,· however, one need not even rely on this 
official apology. to discern' a well-e.stablished federal .. 
~st~elati6nshlpWjth the native Hawaiians. Among 

·.the many 'ap.cl .varied laws passed by Congress in 
.. · carrying out its duty to indigenous peoples,.more than 
· ·. 15fffoda:y expressly include native Hawaiians .as part 

· of t}{e class . of Native Americans benefited. [FN9] 
By classifying native Hawaiians . as·· . "Native 
A~ericans" for purposes of these statutes; Congress 

••• 
. people . and culture.,...[I'.Nfil Hawaii was required to 

adoptthis Act as a condition *533 of statehood in.the 
.. !Iawaii Statehood Admissions Act (Admissiol1S Act), ·.•. 

· .· .. has made clear that native Hawaiians enjoy many of 
ii.the same rights a:nd privileges accorded to American · . 
. IJ:ldian, Alaska *534. Native, Eskimo, and Aleut 
cornmimities." ·. 42U.S.C § 11701(19). See also.§. 
ii 701(17) ("The authority of the Congress i.inder the · 
United States Constitution to legislate in matters 
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' 
affecting . ·the aboriginal or indigenous peciples ~f 
**1066 the United States includes the authority to 

·legislate in matters affecting the native peoples of.~. 
· Haw.aii"); · · 

' - . ' . .. .' 

- . .· 
. ' 

FN9. See Brie;f for Hawaii Congressi011~1. · 
.. Delegation as Amicus Curiae?, a:QdApp. A;· 

see also, e.g,, American Indian Religious 
Freedom Act, 42 U.S.C. § 1996 ~t' seq:; 
Native American Programs Act of 1974, 42 
U.S.C. § § 2991-2992; Comprehensive 
Employment and Training Act, 29 U.S.C: § 
872; Drug Abuse Prevention, Treat;ment, 
and Rehabilitation Act,21 U.S.C. § 1177; 
Cranston~Gonialez National Affordable .. · 
Housing Act, § 958, 104 Stat. 4422; Il1dian 
Health Care Amendments 6f 1988, · 15 . 
U.S.C. § 1601 etseq. 

.While splendidly acknowledging . this history~­

specifically including the se.i:ies of agreemeiits and 
enactments the history reve~ls~-the majority fails to ·• · 

. recognize its import. The descendants of the native 
Hawaiians share with the descendants of the Native 

. Americahs on the mainland or in the Aleutian Islands 
.not only a history of subjugation at the hands ()f . 
colonial. forces, but also. a purposefully created and ' 

· speCialiZed "guardian-ward'' relationship .. with the 
·. Governnient of the· United ·States. It follows that 
legislation targeting the native . Hawaiians must be · . 
evaluated according to 'the same understanding of 
equal protection. that this ·Court has lohg applied to 

. the Indians on the continental United States:· that 
· "speci~l treatment ... be tied ratio~ally to t:he 
fulfillment of Congress'·· unique' obligation" toward. 

· the native peoples. 417 U.S.; at 555, 94 S.Ct 2474.: . . . . ., ' 

·. · Declining to· confront the rather simple logi~ of the .· ·.·· 
foregoing, the majority would seemingly reject the .. 
OHA voting scheme for a pair of dlfferent reasons. · 
First; Congress' trust~based power is confihed to 
dealings with . tribes, not. with indivi~uals, and . no 

· ·•·tribe or indigenous sovereign entity is. found among 
the native Hawaiians. Ante, at 1057-1059. Second, ·• 
·the elections are "elections of the State," not of a 

'· tribe, and upholding this law would be "to Permit a . 
State, by racial classification, to fence out :whole. 
classes of citiZen8 from qecision-making in critical 

.. state affairs." Ante, at 1058- 1059 .. lt(my view,· 
' neither of these reasons civerc;omes the othemise 

compelling similarity, 'fully · supported .·by our 
precedent, between the once.· subjugated, i11digenous 

peoples of the continental United States and the 
peoples of the Hawaiian *535 Islands whose · 
historical sufferings and status parallel those of the· 
continental Native Am,ericans. · 

. Membership. ill a· tribe, the majority suggests, rather 
.. than membership in a race or class of descendants, 
.. has been the sine. qua non of governniental power. in 

·the realm of Indian law; Mancariitself, the majority 
contend~, makes this proposition clear. A~te, at · ' 

. . . ) . . . . . . 
1058: Butas scholars have often pointed out, tribal 
members.hip. cannot be seen as the decisive factor in 
this Court's opinion upholding the BIA preferences in 
Mancari; the hiring preference at issue in that, case·· 

1 not o.nlY: extended to nontribal member Indians, it 
also.· required for eligibility that ethnic Native 
Americans possess a certain quantum of ID.dian 
blood. [FNlOl ·• lrideed, the Federal Government.·.· 
simi)ly has not been limited. in its special dealings 

· with the. naffve peoples to laws ·affecting tribes or 
tribal Indians alone. See nn. 6, 7, supra. In light of 
this precedent, it is a· painful irony indeed .to conchide 
that native Hawaiians are not entitled to speciai 
benefits designed to restore a measure. of native self- · 
governance because they currently lack ariy vestigial 
native goverrinlent--a possibility of which history and 
the actions of this N,ation have deprived them . 
[FNl 1) 

' . . 
FNlO. See, e.g., Frickey, Adjudication and 
its Dis~ontents: Coherence and Conciliation 
in Federal Indian Law, 110 Harv. L.Rev. 

· 1754, 1761-1762 (1997). As is aptly: 
explained; the BIA preference in that _case 

·.was : based on a statute that extended the 
· preference to ethnic· indians-- identified by 
blood qtiantum--who were not members of 
federally recognized tribes .. · 25 U;S.C. § 
479. Only the implementing regulation 
included a mention· of tri~al membership, 
but even that regulation required that the 
tribal member also " 'be orie~fourth or more 

. · degree Indiati blood.' " Mancari. · 417 U.S., 
at 553, n. 24. 94 S;Ct. 2474. 

• .·· FNl I. Justjce BREYER suggests that. the 
·· OHA definition of native Hawaiians (i.e.; 
Hawaiians who may vote under the OHA 
scheme) istoo broad to be "reason~ble.'' 

· . Ante; at 1062 (opinion concurring in result) . 
. This· suggestion does not · identify . a 

/ constifutional defect. · The· issue illl this case . 
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is Congress' power to define who counts as 
an ind_igenous. person, and Congress' power 
to delegate to States its special duty to 
persons so defined. (Justice BREYER's 

· interest in tribal definitions of membership~­
and in this Court's holding that tribes' power 
to define membership is at the core of tribal 
sovereignty and thus "unconstrained by 
those constitutional prov1s10ns framed 
specifically as limitations on federal or state 
authority," Santa Clara Pueblo v. Martinez, 
436 U.S. 49, 56, 98 S.Ct. 1670, 56 L.Ed2d 

. 106 (1978)--is thus inapposite.) Nothing in 
federal law or in our Indian law 
jurisprudence suggests that the OHA 
definition of native is anything but perfectly 
within that power as delegated. . See supra, 
at 1064-1066, and nn. 6-7. Indeed, the 

·. OHA voters match precisely the set of 
· people to whom the congressional apology 

was targeted. . · 
Federal definitions of ''Indian" often rely on 
the ability to trace one's ancestry to a 
particular group at a particular time. See, 
e.g., 25 CFR, ch. 1. § 5.1 (1999) (extending 
BIA hiring preference to "persons of Indian 
descent who are ... (b) [ d]escendants of such 
[tribal] members who were, on Junel, 1934, 
residing within the present boundaries of 
any Indian reservation"); see . also n. 7, 
supra, It can hardly be correct that once 
1934 is two centuries past, rather than 
merely 66 years past, this classification will 
cease to be "reasonable." The singular 
federal· statute defining "native" to which 
Justice BREYER . points, 43 · U.S.C. § 
1602(b) (including those defined by blood 

·· quantum without regard to membership in 
· any group), serves to underscore the point 

that membership in a "tribal" stnicture per 
se; see ante, at 1061, is not the acid test for 
the exercise of federal power in this arena. 
See R. Clinton, N. Newton, & M. Price; 

'American .Indian Law 1054-1058 (3d 
ed.1991) (describing provisions of the 
Alaska Native . Claims Settlement .· Act. 
creating geographic regions of natives with 

. common heritage and interest, 43 l1'8.c. § 
. 1606, requiring those regions to' organize a 
native corporation in order to qualify · for 
settlement benefits, § 1607, and establishing 
the Alaska Native Fund offederal moneys to 
be distributed to "enrolled natives," § § 
1604-1605);. see also supra, at 1066, and n. 

10. In the end, what matters :is that the 
determination of indigenous status or "real 
gr_oup membership," ante, at 1062 
(BREYER, J., concurring in result), is one to 
be made by Congress--not by this Court. 

**1067 *536 Of greater concern to the majonty is 
the. fact that we are confronted here with a state 
constitution and legislative enactrnent--passed by a 
majority of the entire population of Hawaii--rather 
than a law passed by Congress or a tribe itself. See, 
e.g., ante, at 1058-1060. But as our own precedent 
makes clear, this reality does not alter our analysis. 
As I have·explained, OHA a.nd its trustee elections 
can hardly be characterized simply as .an "affair ofthe 
State" alone; they are the instruments for 
implementing the Federal *537 Government's trust 
relationship with a once sovereign indigenous people. 

· This Court has held more than once that i:he federal 
p6wer to pass laws fulfilling the federal trust 
refationship with the Indians may be delegated to the 
State§. . Most significant is. our opinion in 
Washington v. Confederated Bands and Tribes of 
Yakima Nation. 439 U.S. 463, 500-501, 99 S.Ct. 740, 
58 L.Ed.2d 740 (1979), in which we upheld against a 
Fourteenth Amendment challenge a state law 
assuming jurisdiction over. Indian tribes within a 
State. While we recognized that States generally do 
not .have the same special relationship with Indians 
that the Federal Government has, we concludea that 
because the state law was enacted "in response to a 
federal measure'' intended to achieve the . result 
accomplished by the challenged state law, the state 
law itself need only " 'rationally further the purpose 
identified by the State.•·" Id .. at 500, 99 S.Ct. 740 
(quoting Massachusetts Bd. o[Retirement v. Murgia, 
427 U.S. 307, 314, 96 S.Ct. 2562, 49 L.Ed.2d 520 
(1976) (per ~ufiam) ). 

The state· statutory and constitutional scheme here, 
was without question intended to implement the · 

.. express "desires of the Federal Governrnent. The· 
Admissions Act in Ll mandated that the provisions 
of the Hawaiian Homes Commission Act "shall be 
adopted," . with its multiple provisions expressly 

. benefiting native Hawaiians and not others. 73 Stat . 
5. · · More, the Admissions Act required ·that the 
proceeds from the lands granted to the State "shall be 
held .by said State as a public trust for ... the 
betterment of the conditions of native Hawaiians," 
and that those proceeds "shall be managed and 
disposed of ... in such manner as the constitution and 
laws of said State may provide, and theiT use for any 
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other object s~all constitute a breach of trust for 
which suit may 'be brought by the United States." §. 
~; id., at 6. The terms of the trust were clear, .as was 
the discretion granted to the State to administer the 
**1068 trust as the State's laws "may provide." And 
Congress continues to fund OHA on the 
understanding that it is thereby furthering the federal 
trust obligation. 

*538 The sole remaining question under Mancari 
and Yakima .is thus wP,ether the State's scheme 
"rationally further[ s] the purpose identified by the 
State." Under this standard, as with . the BIA 
preferences in Mancari, the OHA voting requirement 
is ·certainly reasonably designed to promote "self~ 

government" by the descendants of the indigenous 
Hawaiians, ~nd to make OHA "more responsive to 
the needs of its constituent groups." Mancari, 417 
U.S., at 554. 94 S.Ct. 2474. The OHA statute 
provides that the agency is to be held "separate" and 
"mdependent of the [State] executive branch," 
Haw.Rev.Stat. § 10-4 (1993); OHA executes a trust, 
. which, by its very character, must be administered for .· 
the benefit of Hawaiians. and native Hawaiians, §__§. 
10-2, 10-3(1), 10-13.5; and OHAis to be governed 
by a board of trustees that Will reflect the interests of 
the. trust's nati.ve Hawaiian beneficiaries, Haw. 
Const., Art. XII, § 5 (1993); Haw.Rev.Stat. § 13D-
3(b) (1993). OHA is thus "directed to paqicipation 
by the governed in the governing agency." Mancari. 
417 U.S .. at 554, 94 S.Ct. 2474. In this respect 
among others, the requirement . is "reasonably and 
directly related to a legitimate; nonracially based 
goal." Ibid. 

The foregoing reasons are to i£.e more than sufficient 
to justify the OHA trust system and trustee election 
provision under the Fourteenth Amendment. 

III 
Aithough the Fifteenth Amendment tests the OHA 
scheme by a· different .i;neasure, it is equally clear to 
me that the trustee election provision violates neither 
the letter nor the spirit of that Amendment. IFN12J 

) 

FN12. Just as one cannot divorce the Indian 
faw context of this case from an analysis of 
the OHA scheme under the Fourteenth' 
Amendment, neither can one pretend that 
this law .fits simply Within our non-Indian · 
cases under the Fifteenth Amendment. As · 
the'preceding discussion of Mancari and our 
other Indian law cases ~eveals, this Court· 

has never understood laws relating to 
indigenous peoples siinply as legal 
classifications defined .. by race: Even 
where, unlike here, blood quantum 
requirements are express, this Court has 
repeatedly acknowledged that an 

· overlapping political interest predominates. 
It is only by refusing to face this Court's 
entire body oflndian law, see ante, at 1053~ 
1054, that the majority is able to hold that 
the OHA qualification denies non- · 
"Hawaiians" the right to vote "on account of 
race." 

*539 Section . 1 of the Fifteenth Amendment 
· pi:ovidles: , . , 

"The right of citizens of the United States to vote 
shall not be denied or abridged by the United States 
or by any State on account of race, color, or 
previous condition of servitude." U.S. Const., 
Arndt. 15. 

As the majority itself must tacitly admit, ante, at 
1055-1056, the terms of the Amendment itself do not 
here apply. The OHA voter qualification speaks in 
terms of ancestry and current residence, not of race or 
color~ OHA trustee voters must be "Hawaiian," 
meanmg "any descendant of the aboriginal peoples 
inhabiting the· Hawaiian Islands which exercised 
sovereignty and subsisted in the Hawaiian Islands in 
1778, and which peoples have thereafter continued to 
reside in Hawaii." Haw.Rev.Stat. § 10-2 (1993). 
The ability to vote is a function of the lin{:al descen.t 

. of a modern~day resident of Hawaii, not the blood­
based characteristics of that resident, or of the blood~ 
based proximity of that resident to the "peoples" from 
whom that descendant arises. 

The distinction between ancestry and ·race is more 
than simply one of plain language. The ability to 
trace one's ancestry to a particular progenitor at a 
single distant point in time may convey no 
information about one's own apparent or 
ackllowledged race today. Neither does it of 

· necessity imply one's own identification **1069 with 
a particular race, or the exclusion .of any others "on 
account of race." The terms manifestly carry 
distinct meanings, and ancestry was not included by 
the.Framers in the Amendment's prohibitions. 

Presumably recognizing this distinction, the majority · 
relies on the fact that "[ a]ncestry can be a proxy for 
race." Ante, at 1055. That is, of course, true, but it 
by no means *540 follows that ancestry is always a 
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proxy for race. Cases in which ancestry served as 
such a proxy are dramatically different from this one. 
For example, the literacy requirement at issue in 
Guinn v. United States. 238 U.S; 347. 35 S.Ct. 926, 
59 L~Ed. 1340 (1915), relied on such a proxy. As 
part of.a series of blatant efforts to exclude blacks 
from voting, Oklahoma exempted from . its literacy 
requirement people whose ancestors were entitled to 

. vote prior to the enactment of the Fifteenth 
Amendment. The Guinn scheme patently "served 
only to perpetuate ... · old [racially discriminatory 
voting] laws and to effect a transparent racial 
exclusion." Ante, at 1055. As in Guinn, the voting 
laws held invalid under the Fifteenth Amendment in 
all of the cases cited by the majority were fairly and 
properly viewed through a specialized lens--a lens 

·honed in specific detail to reveal the realities of time; 
place, and history behind the voting restrictions being · 
tested. 

That lens not only. fails to clarify, it fully obscures 
the. realities of this case, virtually the polar opposite 
of the Fifteenth Amendment cases on which the 
Court relies. In Terry v. Adams. 345 U.S. 461. 73 
S.Ct. 809, 97 L.Ed. 1152 (1953), for example; the 
Court held that the Amendment proscribed the Texas 
"Jaybird primaries" that used · neutral voting 
qualifications "with a single proviso--Negroes are 
excluded," id.,· at 469, 73 S.Ct. 809. Similarly, in 
Smith v. Allwright,. 321 U.S. 649, 664, 64 S.Ct. 7S7, 

. 88 L.Ed. 987 0944), it was the .blatant 
"discrimination against Negroes" practiced by a 

·· ·political party that was held to be state ac.tion within 
the meaning. of the Amendment. . Cases such as these 
that "strike down these voting systems ... designed to 
exclude on1 racial class (at least) from voting," ante, 
at 1055, have no application to a system designed to 
empower politically the remaining members of a 

· .. class 'of once sovereign, indigenous people. · 

Ancestry surely can be a proxy for race, or a pretext 
for invidious racial discrimination. But it is simply 

· neither proxy .nor pretext here. All of the persons 
who are eligible to vote for the trustees ofOHA share 
two qualifications that no other person old enough to 
vote possesses: They are ,beneficiaries *541 of the 
public trust created by the State and administered by 
OHA, and they have at least one ancestor who was a 
resident. of Hawaii. ill 1778. A trust whose terms 
provide that ·the trustees shall be elected by a class 
including beneficiaries is hardly a novel concept. 
See 2 A. Scott & W. Fratcher, Law of Trusts § 108.3 
(4th ed.1987). The Committee that drafted the 
voting qualification explained that the trustees here 

should be elected by the beneficiaries because 
"people to whom assets belong should have control 
over them .... The election of the board will enhance 
representative governance and decision ... making 
accountability and, as a result, strengthen the . 
fiduciary relationship between the board member, as 
trustee, and the native Hawaiian, as beneficiary," 
[FNBJ The described purpose of this aspect of the 
~lassification thus exists wholly apart from race. It 
is directly focused on promoting both the delegated 
federal mandate; and the terms of the State's own 
trustee responsibilities. 

FN13. 1 Proceedings of the Constitutional 
Convention of Hawaii of 1978, Standing 
Committee Rep. No. 59, p. 644. 

The majority makes much of the fact that the OHA 
trust--which it assumes is legitimate--should be read 
as principally intended to benefit the smaller class of 
**1070 "native Hawaiians," who are defined as at 

. least one-half descended from a native isfander circa 
1778; Haw.Rev.Stat. § · 10-2 (1993), not the larger 
class of "Hawaiians," which includes "any 
descendant" of those aboriginal people who lived in .· 
Hawaii in 1778 and "which peoples thereafter''have 

. continued to reside in Hawaii," ibid. See ante, at 
1060. It is, af!:er all, the majority notes, the larger 
class of Hawaiians that enjoys the suffrage right in 
OHA . elections. The-re is therefore a mi\smatch in -
interest alignment between the trust beneficiaries and 
the trustee electors, the majority contends, an~ it thus 
cannot .be said that the class of qualified voters here 
is defmed solely by beneficiary status. ·· · 

*542 While that may or may not be true depending 
upon th~ construction of the terms . of the trust, there 
is , surely nothing racially . invidious about a decision 
to enlarge the class of eligible voters to include ''any 
desceilldant'1 ofa 1778 resident of the Islands. The 
broader category of eligible voters serves quite 
practically to ensure that, regardless· how "dilute" the 
race of native Hawaiians becomes--a\ phenomenon 
also des.cribed in the majority's lavish historical 
summary, ante, at 1051--there will remain a voting 
interest whoseancestors were a part of a . political, 
cultural conimunit)r, and who have inherited through 
participation and memory the set of traditions the 
trust seeks to protect. The. putative mismatch only 
underscores the reality that it cannot be . purely a 
racial Interest that either the trust or the election 
pr{)vision seeks to secure; the political· and cultural 
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. iriterests served are--unlike racial survival--sliared by 
both native Hawaiians and Hawaiians. [FN14) 

FN14. Of course, the majority's concern 
about the absence of alignment becomes 
salient only if one assumes that something 
other than a Mancari-like , political 

•classification is at stake. As this Courfhas 
· approached ·cases irivolvirig the relationship 
among the Federal Government, its 
delegates, and the iridigenous peoples-­
includirig countless federal definitions of 
"classes" of Indians determined by blood 
quantum, seen. 7, supra~-any "racial" aspect 
of the voting qualification here is eclipsed 
by the political significance of membership 
iri a once-sovereign iridigenous class; 
Beyond even this, the majority's own 
histo~ical account makes . clear that the 
inhabitants of the Hawaiian Islands whose 
descendants constitute the instant class are 
identified and remain significant as much · · 

survive today. For some, Pele, the God of 
Fire, still inhabits the crater of Kilauea, and 
the word of'the Kahuna is' still law. It is 
this culture; rather than the Polynesian race, 
that is uniquely Hawaiian. and in need of 
protection. 

*543 Even if one refuses to recognize the beneficiary 
stanis of OHA trustee voters entirely,_JFN15) .it · 
cannot be said that the ancestry-**1071 based voting 
qualification here simply stands iri the *544 shoes of 
a classification that would either privilege or penalize 
"on account of" race. The OHA voting qualification­
-part of a statutory scheme put iri place by democratic 
vote of a multjracial majority of all· state citizens, 
mcludirig those non-"Hawaiians"who are not entitled 
to vote in OHA trustee elections-- appropriately· 
iri.cludes every resident of Hawaii having at least one 
ancestor who lived iri the islands in 177 8. That is, 
among other thirigs, the audience. to whom the. 

. congressional apology was addressed. Unlike a class 

. iricludirig only full-blooded Polynesians--as one 
would imagine wete the class strictly defined. in 
terms of race--the OHA election·provision excludes 
all full-blooded Polynesians currently residing in 
Hawait who are not descended from a 1778 resident 
of Hawaii. -Conversely, unlike many of the bld 
southemvoting schemes iri which any potential voter 
with . a "tairit" of non-Hawaiian blood would be 
excluded, the OHA scheme exelu<;les n.o descendant . 

- 'i .. 

·· because of culture as. because·. of race. By 
the time of. Cook's arrival, "the Hawaiian 
people had developed, over the precedirig 
1,000 years or. so, a cultural and political 
structure ... well-estabiished traditions and 
customs and .. . a polytheistic religion." 
Ante, at I 048. Prior to 1778; although there 
"was no private ownership of land," Hawaii· 
Housing Authority v. Midkiff, 467 U.S. 229. 
232, 104 S.Ct. 2321, 81L.Ed2d186 (1984), 
the native Hawaiians "lived iri . a highly, , 

·of a 1778 resident because he or she is. also part . 
European, Asian, or African as a matter of race. The 
.classification here is thus both too iriclusive and not 

•' organized,,; self-sufficient, subsistence social 
system based on communal land tenure with, 
a · sophisticated language, culture, and 
religion," 42 U.S.C. · § 11701(4). 
Accordirig. to Senator. Akaka, their ,society 
"was steeped iri science [and they] honored 
their . 'aina (land) and environment, and 
therefore developed methods of. irrigation, 
agriculture, . aquaculture, navigation, 
medicirie, fishing and other fonns of 
subsistence whereby the land and 'sea were 
efficiently used without waste or damage: 
Respect for the environment and for others 
formed the basis of their culture and 
tradition.' " App. E to .Brief for Ha'Wai'i 
Congressional Delegation as Amicus Curiae 
E-4. Legends and oral histories passed from 
one generation to ·another are · tefleeted iri 

. artifacts such as carved images, colorful 
feathered capes, songs; and dances· that 

. iriclusive enough to fall stnctly along racial lines. · 

FNl5 .. Justice BREYER's even' broader 
contention:•that "there is no •'trust' for .native .. 
Hawaiians here," ante, at 1061, appears to 
make the greater mistake', of conflating the 

· public trust established by ' Hawaii's 
Constitution and laws, see supra, at · 1067-

" , 1068, with the. "trust" relationship between 
the Federal Govermnent and the indigenous 
peoples. Accordirig .to Justice BREYER, the 
"analogy on which Hawaii's justification 
must depend," ante, at 1062, is "dcstroy[ed]" ·. 
iri part by the fact that OHAis not a trust (iri 
the former sense of a trust) for 'native 
Hawaiians alone. Ra:thbr than llookirig to 
the tern1s of. the public· trust itself for this 
proposition, Justice BREYER relies on the 
terms of the land conveyance to Hawaii iri 
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pait of the Admissions Act. But the portion 
of the trust administered by OHA does not 
purport to . contain in its corpus all 1.2 
million acres of federal trust lands set aside 
for the benefit of all Hawaiians, including 
native Hawaiians. By its terms, ... only 
"[t)wenty per cent of all revenue derived 
from the public land trust shall be expended 
by the office for the betterment of the 
conditions of native . Hawaiians." 
Haw.Rev.Stat. § 10-13.5 (1993). This 

·portion appears to coincide precisely with 
the one-fifth described purpose of the 
Admissions Act trust lands to better the 
conditions of · native Hawaiians. 

·Admissions Act §__2(f}, 73 Stat. 6. Neither 
the fact that native Hawaiians have a 
specific, beneficial interest in only 20% of 
trust revenues, nor the fact that the portion 
of the trust administered by OHA is 
supplemented to varying degrees by nontrust 
moneys, negates the existence of the trust 
itself. · 

J Moreover, neither the particular terms of the 
State's public trust nor the particular source 
of ORA funding "destroys" the centrally 
relevant trust "analogy" on which Hawaii ·. 
relies--that of the relatiollShip between the 
Federal Government and indigenous Indians 
on this continent, as compared with the. 
relationship between the Federal 
GO\;ernment and . indigenous Hawaiians· in 
the now United States-owned . Hawaiian 
Islands. That trust relationship--the only 
trust relevant to the Indian law analogy-- · 
includes the power to delegate authority to · 
the States. As. we have explained, supra, at 
1064-1066, the ORA scheme surely satisfies 
the established standard for testing · an 
exercise of that power. 

At pains then to . identify at work here a singularly 
"racial purpose," ante, at 1056, 1057--whatever that 
migbt mean, although one might as,sume the phrase a 
"proxy" for "racial discrirnination"--the majority next 

·posits that "[o)ne of the principal reasons race is 
treated as a forbidden classification is .that it demeans 
the dignity and worth of a person to be judged by 
ancestry instead of by his or her own merit and 
essential qualities." Ante, at 1057. That is, of 

·course, true when ancestry is the basis for denying or 
abridging one's rightto vote or to share the blessings 
of freedom But it is quite wrong to ignore the 

relevance of ancestry to claims of *545 an interest in 
trust property, or to. a shared interest in a proud 
heritage. There would be nothing demeaning in a 
law that established a trust to manage Monticello and 
provid~d that the· descendants of Thomas Jefferson ·· 

; should elect the trustees. Such a law would be 
. equally benign, regardless of whether. those 
descendants happened to be members of .tlhe same 
race. TFN16] 

FNl 6. Indeed; "[i)n one form or another, the 
right to pass on' property--to one's family in 
particular--has been part of the Anglo- . 
American legal system since feudal times." 
Hodel v. Irving. 481 U.S. 704, 716, 107 
s:ct. 2076, 95 L.Ed.2d 668 (1987). Even 
the most minute fractional interests that can 
be identified after allotted lands are passed 
through several generations can receive 
legal recognition and protection. Thus, we 
held not long ago that inherited shares of 
parcels allotted to the Sioux in 1889 could 
not . be taken without compensation even 
though their value was nominal and it was 
'necessary to use a common denominator of · 
3,394,923,840,000 to identify the size of the 

·smallest interest. Id .. at713-717. Whether. 
it is wise. to provide recompense for all of . 
the descendants of an injtired class after 
several generations have come and gone is a 
matter of policy, but the fact , that their · 
interests· were acquired by Inheritance rather. 
than · by · assignment surely . has no · 

.. constitutional significance. 
. I 

i 

**1072 In this light, it is easy to understand why the 
classification here is not "demeaning" at an, ante, at 
1060, for it is simply riot based on the "premise that 
citizens of a particular race are somehow more; 
qualified than others to vote on certain matters," ibid.·· 
It iS based on the permissible assumption in this 
context thatfaqrilies with "any" ancestor who lived in 

. Hawaii in 1778, and whose ancestors thereafter 
continµed to live in Hawaii, have a claim to 
compensation and self-determination that others do, 
not. For the multiracial majority of the citizens of 
the State of Hawaii to recognize that deep reality is 
not to deme.an their own interests but to honor those 
of others. 

It thus becomes clear why the majority is likewise 
·. WI'ong fo conclude that the ORA voting· scheme is 
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..·likely to "become the instrument for generating the 
·prejudice and hostility all too often directed against 
persons whose particular ancestry *546 is disclosed · 
by their ethnic characteristics and cultural traditions." 
Ante, at)057'. The political and cultural concerns 
that motivated the nonnative majority of Hawaiian 
voters to establish OHA reflected an interest ·in 
preserving ·through the self~determination of·· a 
particular people ancient traditions that they value. 
The fact that the voting qualification was established 

• by the entire electorate in the State--the vast majority 
of which is not native Hawaiian~-testifies to their 
judgment concerning the Court's fear of "prejudice 
and hostility" against the majority of state residents 
who are not "Hawaiian," such as petitioner: Our 
traditional understanding of democracy and voting 

·preferences makes it difficult to conceive that the 
· majority of the State's voting population would have 
enacted a measure that discriminates against, or in 

.· any way represents prejudice and hostility t~ward, 
that self-same majority. Indeed, the best illsurance 
against that danger is that the electorate. here retains 
the power to revise its laws. 

IV 

The Court today ignores the overwhelming 
differences between the Fifteenth Amendment case 
law on which it relies and the unique history of the 
State of .Hawaii. The. former recalls an age of abject 
discrimination against an insular minorityin the old 
South; .the .latter at long last yielded the "political 

·consensus" the majority claims it seeks, ante; .at 
1060--a · consensus , determined to recognize the.· 
special claim to self-determination of the indigenous 
peoples of HawaiL : This . was the considered and 
correct view of the. District Judge for the United 
States District Court for the DiStrict of Hawaii, as 

' . well as the three· Circuit Judges on the Court of 
Appeals for the Ninth Circuit. [FNl 7] · As Jridge. 
Rymer explained: 

FN 17. Indeed, the record indicates that rione 
of the 20-plusjudges on the Ninth Circuit to 
whom the petition for rehearing en bane was 
circUlated even requested a vote on the 
petition. App. to Pet. for Cert. 44a. 

*547 "The special election for trustees is not 
equivalent to a general election, and the vote is not 
for officials who will perform , general ' 
governinental functions in either a representative or 
executive capacity~ ... Nor does the limitation in 

these circums.tances suggest that voting eligibility 
was designed to exclude persons who. would 
otherwise be interested in OHA's affairs.: .. Rather, 
it reflects · the fact that the trustees' · fiduciary 
responsibilities run only to native Hawaiians and 
Hawaiians and 'a board of trustees chosen from 
among those who are interested parties would be . 
the best **1073 way to insur.e proper management 
and adherence to the needed fiduciary principles.' " 
18 The challenged part of Hawaii law was not 
contrived to keep non-Hawaiians from voting in 
general, or in any respect pertinent to their legal 
interests. Therefore, we 'cannot say that 
[petitioner's] right to vote has been denied or 
abridged in violation of the Fifteenth Amendment. 
" 18 1 Proceedings of the Constitutional 
Convention of Hawaii of 1978, Standing Comm. 
Rep. No. 59 at 644.' The Committee reporting on 
Section 5, establishing OHA, further :noted that 
trustees should be so elected because 'people to 
whom assets belong should have crniltrol over 
them.... The election of the board will erihance 

. representative governance and decision-making 
accountability and, as a result, · strengthen the 
fiduciary relationship between the board member, 
as trustee, and the native Hawaiian; as beneficiary.' 
Id.'" . 
146 F.3d 1075, 1081-1082 (C.A.9 1998). 

In my judgment, her reasoning is 'far more 
.. persuasive than the wooden approach adopted by the 
· Court today: 

Accordingly, I respectfully dissent. 

Justice GINSBURG, dissenting. 

I dissent essentially for foe reasons stated by Justice 
STEVENS in Part II of his dissenting opinion. Ante, 
at 1063-1068 (relying ori established federal authQrity 
over Native *548 Americans). Congress' prerogative 
to enter into special trust relationships with 
indigenous peoples, Morton v. Mancari, 417 U.S. 
535, 94 S:Ct.2474, 41L.Ed.2d290. (1974), as Justice 
STEVENS cogently explains, is not confmed to tribal 
Indian8. · In particular, it encohi.,asses native 
Hawaiians, whom Congress has in numerous statutes 

· reasonably treated as qualifying for the special status 
long recognized for other once-sovereign· indigenous 
peoples. See ante, at 1065-1066 and n. 9 
(STEVENS, J., dissenting). That federal trust 
responsibility, both the Court and Justice STEVENS 
recognize, has been delegated by Congr1!ss to the · 
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State of Hawaii. Both the Office ofHawaiiari Affairs 
and the voting scheme here at issue ar~ < "tied . 

·,rationally to the. fulfilhnent" · of that obligation. ·. See · 
Mancari. 417 U.S., at 555, 94 S.Ct. 2474; No rriore 
is needed to demonstrate· the validity ·of the Office 
and the voting provision under the Fotirteenth .. and 
Fifteenth Amendments. 
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Rufe.of Law 

Are Hawaiians Indians? The Justice Department Thinks So 
· .. · . By ~rett M. ~li~l)llf~ · 

.. The Aloha state has two clas.ses of citizens: there are Hawaiians and then there are real Hawaiians. 

·· At least that'sthe m~ssage of the state Office of Hawaiia.n.Affairs, which doles out money to certain 
citizens solely because oftheir race -- in this case, only to Hawaiians of Polynesian origin ('"native 
Hawaiians," for short). By law, OHA officers must be native Hawaiians and only native Hawaiians can 

.·vote in the statewide elections for officers. Hawaiians of all other ethnic backgrounds (whether Latino 
or Afri'can-American or Caucasian, for example) are barred because of their race from receiving OHA 
funds, voting in OHA elections, or serving as OHA officers. · 

Sound blatantly unconstitutional? It did to Harold Rice, who was born and bred in Hawaii, but is not 
of the preferred race (he is white). RiC:e brought a case against the state contesting this racial 

. schem.e, in particular, the state's racial voting qualification~ 

• 

Mr. Rice's case has now reached the Supreme Court, which is scheduled to hear arguments on Oct. 
6. Rice v. Cayetano has implications far beyond the 50thstate. Hawaii's naked racial-spoils system, 

. after all, makes remedial set- asides and hiring and admissions preferences look almost trivial by 
·com'parison. And if Hawaii is permitted to offer these extraordinary privileges to residents on the 
basis of race or ethnic heritage, so will every other state. . 

The Clinton Justice Department nonetheless has filed a brief contending that one's race (at least, if 
you're a native Hawaiian) can be the sole basis for voting in a state electiqn, serving in a state office~ 
and receiving awards of state money. As a matter of sheer political calculation, of course, the 
explanation for Justice's position seems evident. Hawa.ii is .a strongly Democratic state, and the 
politically correct position there is to support the state's system of racial separatism. But the Justice 
Department and its Solicitor General are supposed to put law and principle above politics atnd 

. expediency. And the simple constitutional ,question posed by Rice is whether Hawaii, by denying 
c.itizensthe right to vote in a state election on account ofrace, has violated the 14th and 15th 
Amendments, which prohibit states from denying individuals the right to vote on accountof race . 

. No doubt recognizing that Hawaii's racial spoils system, in~luding its racial voting qualification, is 
constitutionally indefensible, the Justice Department has charted a novel legal course. Justice 
contends that native Hawaiians are the equivalent of an American Indian tribe because Hawaiians 
are descendants of an "indigenous peoplell just li~e American Indian,s. Therefore, Justice argues, 
Hawaii's racial scheme is equivalent to constitutionally permissible legislation that singles out Indian 
tribes and tribal m_embers for special benefits. 

But the Justice Department's atgument is seriously flawe'd both as a legal and h.istorical matter. The 
Constitution expressly established special rules for Indian tribes because the Founders considered 
Indian tribesto be separate sovereigns. ro convert this express recognition of Indian tribal 

• sovereignty into a sweeping license for favorable race-based treatment of the descendants of . 
indigenous people is to allow politicalcorrectness to trump the Constitution. A group of people must, 
in fact, constitute an India'il tribe in order to qualify for the special treatment afforded tribes under 

l of3 

the Constitutio_n. The Depa1rtment of Interior has established strict criteria governing recognition of 
Indian tribes. Those regulations specify that federal recognition as a tribe is a "prerequisite to the 

7/3/03 9:f9 AM 
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protedion, services and benefits of the Federal gover~ment available to Indian tribes." 

•

.. · But neither. the Congress nor the De'partrn.ent of Interior has recognized native Hawaiians sis ~n 
Indian tribe. What's more, Hawaiians .have never even applied forrecognition as an In.dian tribe. The 
reason is obvious. Native Hawaiians coul.dn't possibly qualify. They don't have their own government. 
They don't have their own system of laws~ They dorf't have their own elected leaders. They don't live 
on reservations or in territorial enclaves; They don't .even live together in Hawaii. Native Hawaiians. 

· are dispersed throughoutthe state of Hawaii and. the.·United States. In short, native Hawaiiians bear 
none of the indicia necessary to qualify as an Indian tribe. · 

' ' 

If Hawaii can enact special legislation for native. Hawaiians by analogizing them to Indian tr~b~s, why. 
can't a state do the same for African..:Americans? Or for Croatian-Americans? Or for Irish-Americans? 

. After all, Hawaiians originally came from PolynesiaJ yet the department calls them "indigenous," so 
why 11otthe same for groups from Africa or Europe? It essentially means that any racial group with 
creative reasoning can qualify as an Indian tribe. The Justice Department's theory of tribal status 
thus threatens to end-run the constitutional restrictions ori racial classifications that the Supreme 
Court has reinforced in the last decade. · · · · 

' ' ' 

And that's not all. By claiming that native Hawaiians deserve special privileges because their 
ancestors lived in Hawaii, the Justice Department's position is also fiercely anti-immigrant, flouting 
t.he principle that all American citizens have equal rights regardless ofwhen they became citizens. 

At his 1858 Fourth of )uly address, President Lincoln emphasized that all citizens, whether 
descended from signers of the Declaration of Independence or new arrivals, were the same in the 
E:!Yes of the law. As to the new arrivals, he said, "when they look through that old Declaration they · 
find, 'We hold these truths to be self-evident, that all men are created equal,' and then they feel that 
that moral sentiment evidences their relation to those. men, and that they have a right to claim it as 
though they were blood of the blood, and flesh of the flesh, of the rhen who wrote that Declaration, 

·•· . and so they are." But now the Justice Department has turned its back on that bedrock American 
ideal by arguing that some Hawaiians.can't vote ill certain state elections solely because their .· , _ 
ancestors didn't live in Hawaii. ·. · .··. · . _ · . 

Rice, v. Cayetano, then, is of great mome~t. The Supreme Court ought not be fooled by the Justice 
· Dep~rtment's simplistic and far-reaching effort to convert an ethnic group into an Indian tribe .. 

Flather, the Court should rule for Harold Rice and adhere to the fundam~ntal constitutional principle .. 
most clearly articulated by Justice A,ntonin Scalia: "Under our Constitution there can be no such 

. thing as either a creditor or a debtor rc,:ice .... In the eyes ()(government, we are just one race 
·.here. It is American.'' 

.. Mr'. Ki~rfDllQif:i is an attorney in-Was~ington and to~ett)er withRobert H. Bork fil~d an amicus brief 
in Rice v. Cayetano supporting Harold Rice. · · 

· : (See related. letter: ,;Letters to the .Editor: Righting the Wrongs Perpetrat~d in Hawaii" -- WSJ Oct. 
' 18, 1999} . 
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Brett Kavanaugh :-- Product Liability 

Allegation: · Mr. Kavanaugh took the side of big business by filing an amicusbrief before the 

Supreme Court in Lewis v. BrwzswickCorp., 107 F.3d 1494 (11th Cir. 1998), iii an 
attempt to deny recovery to a family who lost its daughter when she fell off a 'boat and. 
was killed by the propeller. 

Facts: 

~ The amicus brief filed by Mr. Kavanaugh's client; General Motors Corporation; was . · 
consistent with the unanimous opinion of the court below ...;. the Eleventh Circuit - and· w_ith 
the decisions of many 'other courts across the country. 

. . ·, . .: 

../ The Eleventh Circuit held that the Georgia law' was impliedly preempted because the 
Coast Guard - which had exclusive authority in boat and equipment safety standards -
determined that propeller guards should not be required because their use could actually 
increase the danger to boaters. -

·~ Numerous courts, both state and federal, already had adopted the position taken by Mr. 
Kavanaugh in the amicus brief - that state common law claims for negligence or product 
liability were either expressly or impliedly preempted by the Federal Boat Safety Act. 

' . ' ' . 

·At the time the amicus brief was submitted, courts in California, Georgia, C9nnecticut, 
Ohio, Illinois, and Michigan had come to the conclusion argued in the brief filed by Mr . 
Kavanaugh. 

.. . 

../ · The district court judge in' Lewis v. Brunswick, Carter appointee Judge Dudley Bowen, 
also came to the conclusion that the plaintiffs negligence and strict liability claims 
·based on the lack of a propeller guard were preempted by the Boat Safety Act. 

. ../ The U.S._Supreme Court did not decide the case because the parties settled the claims. 
before.a decision Was issued. 

~- Mr, Kavanaugh's client was interested in the case only because it manufactured vehicle.s subject 
to the Motor Vehicle Safety Act, which included language identical to the Boat Safety Act. 
preemption language at issue in Lewis v. Brunswick . 

../ Congress, in the legisiative history ofJhe Boat Safety Act, explained that the preemption 
provision "also assures that manufacture for the domestic trade Will not invoi've 
compliance with widely varying local requirements." Id. at 1503 (citing S.Rep, No, 92~ · 
248). ' . ' 

~ ·· Although nearly four years later the Supreme Court did effectively overrule this Eleventh Circuit 
de~ision in another case, Sprietsma v. Mercury Marine, 537 U.S. 52 (2002), the Court did state . 

· thatthe arguments made by Mr. Kavanaugh'sclients in the I:ewis case -that such claims are 
implicitly preempted by the statute and by the Coast Guard decision not to regulate propeller 

· guards - "[b ]oth are viable pre-:emption thepries." Id. at 64, ·· 
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• QUESTION PRESENTED. 

Whether the Federal Boat Safety Act of 1971 
preempts a state commori law requirement that recreational 

· boats be equipped with propeller guards, where the United · 
States · Coast Guard, after .extensive administrative 
proceedings, determined that such a requirement would be 
contri!IY to the interests of boat safety? 
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. VICKI LEWIS, ET VIR., ETC.; 
·Petitioners; 

v. 

BRUNSWICK CORPORATION, 
Respondent. 

On Writ of Certiorari to the 
United States Court of Appeals 

for the Eleventh circuit 

. BRIEF OF AMICUS CURIAE 
. . 

GENERAL MOTORS CORPORATION 
IN SUPPORT OF RESPONDENT 

INTEREST OF AMICUS CURIAE 

General Motors Corporation (''General Motors") is the 
world's largest manufacturer of automobiles. 1 

The National Traffic and Motor Vehicle Safety Act of 
1966, Pub. L No. 89-563, 80 Stat. 718 (1966), 49 U.S.C. 
§§ 30101-30169 (1994) (the "Motor Vehicle Safety Act") is 
similar in certain respects to the Federal Boat Safety Act of 
1971 (''the Boat Safety Act"), under review here. The Motor 
Vehicle Safety Act contains a preemption clause; which states 

I. Petitioners and respondent have consented to the filing of this brief, in 
letters on file in the Clerk's office. The undersigned counsel for General 
Motors Corporation alone have authored this brief, and no other person or 
entity has made a monetary contribution to its preparation or submission. 

' / 
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that when a ~ederal standard is in effect, no State may 
"establish, or continue in effect, with respect to any motor 
vehicle or item of motor vehicle equipment any safety 
standard. applfoable to the same. aspect of performance of 
such vehicle or item of equipment which is not identical to 
the Federal standard." 49 U.S.C. § 30103(b)(l). Moreover, 
like the Boat Safety Act, the Motor Vehicle Safety Act states: 

. "Compliance with any [federal standard] does not exempt a 
person from liability. under common iaw." 49 ' u.s.c. 
§ 30103(e}. · 

·. For that reason, the resolution of certain issues under the 
Boat Safety Act is potentially relevant to issues that arise 

. under the Motor Vehicle Safety Act. ·General . Motors thus 
has an interest in the Court's. disposition of this case. 

INTRODUCTION 

The Boat Safety Act, 46 U.S.C. §§ 4301-:4311 (1994), · 
contains two provisions relevantto the preemption. issues 

. presented in this case. 

Section 4306, entitled "Federal preemption,'.' provide.s: 

·Unless permitted by the Secretary under secti·on · 
4305 of this title, a State or political subdivision ·of 

. a State may not establish, continue in effect, or 
enforce a law or regulation establish4ig a 
recreational vessel . or associated equipment. 
performance or other safety .standard or imposing· a 
requirement for associated equipment (except insofar 
as the 'State or political subdivision may; in the 
absence of the· Secretary's disapproval, regulate the 
carrying ·or use of marine safety articles to meet 
uniquely ·hazardous conditionS or circumstances 
within the State) that is not i4entical to a regulation 
·prescribed under section 4302 of this titk 

• 
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. Section. 4311, entitled "Penalties and· injunctions," provides 
in subsection (g): 

Compliance with this chapter or standards, 
regulations, or orders prescribed under this chapter 
does riot relieve a person from liability at common 
law or under State law . 

The preemptiOn issues presented in this case require the 
Court to reach a sensible and harmonious construction of 
these two provisions. Amicus curiae . General Motors 
respectfully submits that the positions taken by petitioners 
aIJ.d the Solicitor General fail in this task. This brief is being 
submitted to respond to the points discussed not only in 
petitioners' brief, but also in the Solicitor General's brief. 

SUMMARY OF ARGUMENT 

1. The Boat Safety Act delegates implementing authority 
to regulate the design and . performance of boats and 
associated equipment, which the Coast Guard exercised by 
adopting extensive and detailed regulations. As the Solicitor 
General notes, section 4306 of the statute expressly preempts 
the field of state laws and regulations imposing standards or. 
requirements with respect to the design and performance of 
boats and associated equipment, with only three exceptions: 
the.· States may enforce laws that are identical to federal 
regulations; they may apply for authorization to enforce 
differing laws; and they may regulate the carrying or use of 
marine safety articles to meet uniquely hazardous local 
conditions, unless this authority is specifically disapproved. 

If none of these exceptions applies, the Boat· Safety Act 
explicitly preempts state law goyerning boat design and 
performance -- regardless of whether a federal regulation 
governs that same aspect of boat design or performance. 
Here, the Coast Guard has not required propeller guards on 
outboard motors. The State of Georgia has not obtained 
authorization to require propeller guards an:d does not claim 
that they would address any uniquely hazardous local 
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conditions. Therefore, petitioners' tort claim based on 
respondent's failure to install propeller guards is· expressly 
preempted'. · · . 

I . • 

2 ... Petitioners and the Solicitor General COllllter that state 
common law damages actions enjoy a blanket immunity from 
this· straightforward preemption . analysis because state 
common law is not a state "law or regulation" and does not 
impose any legal "standard" or ''requirement" within the 
meaning of this clause. That is wrong. The Court has 
rejected their argument at least thrice, by holding that broad 
~;rms. in a pre;~IIJ.ption clause such as "standard[s]" and 
reqwrement[s] encompass state common law. See, e.g., 

Medtronic, Inc. v. Lohr, 116 S. Ct. 2240, 2259-60 (1996) 
~Breyer, J., concurring in part and concurring in judgment); 
zd. at 2262 (O'Connor, J., concurring and dissenting in part); · 
C~ Transp., Inc. v. Easterwood, 507 U.S. 658, 664 (1993); 
Cipollone v. Liggett Group, Inc;, 505 U.S. 504, 520-24 
(1992) (Stevens, J., pl\Jrality opinion); id. at 548-49 (Scalia, 
J., concurring and d.4;senting in part}. Petitioners and the 
Solicitor General offer no justification for the Court to 
overrule this line of decisions, which forecloses their position. 

I I. • 

. Even putting aside this controlling precedent, the position 
taken by petitioners ang the Solicitor General ignores the fact 
that state coillIIlon·law is an inte~al part. of the corpus of 
state law, and it sets '.'standards" and "requirements" that 

. govern private conquct quite as much ·as state positive law · 
does. Their argument also rests on the bizarre assumption 
that Congress intended a single s_tate jury -- an ad hoc 
collection of citizens assembled to hear one case -- to have 
more power to regulate private conduct in a manner different 
from the federal' government than do their duly elected and 
appointed ~te officials. Finally, their suggested rnisreadihg 
of the statutory language, if accepted, would· undermine the 
settled holding of cases as basic as Erie R.R: v. Tompkins, 
304 U.S. 64 (1938). 

• 
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3. Petitioners and 1he Solicit~r General further contend 

that the so-called "savings" clause in the Boat Safety Act 
negates its explicit preemption of comfilon law tort·· suits. 
That, too, is incorrect. The preemption clause contains its 
own savings provisions, which operate to save state law from 
preemption. where it is identical to federal law, where 
authority is granted to enforce differing . state laws, and in 
limited circumstances to address uniquely hazardous local 
conditions. What petitioners and the Solicitor General call a 
"savings'' clause -- section 4311 (g) -• is more appropriately .· · 
viewed ·as an "anti-affirmative-defense" clause. It says _,. 
·nothing about the klnds of state laws that are preempted. 
Instead,. it simply disclaims any · federal immunity from 
liability at state law, which thus frees each State to determine . 
for itself whether c:ompliance with pertinent federal 
requirements (the "government standards" defense) will .be 
recognized as an affirmative defense in an otherwise 
permissible state-law c:ause. of action. The claim that this 
provision should be read instead as abroad "anti-preemption" 
clause is lllltenable and cannot be squared with the plain 
language of the statute. · 

In any event, the Court has repeatedly held that the 
general language of a so-called ·"savings" clause ·cannot 
negate the plain terms of an explicit preemption clause. See, 
e.g., Morales v. Trans World Airlines, Inc., 504 U.S. 374, . 
385 (1992). More gerterally, the Court has routinely given 
these general clauses a narrow reading in order to tender 
them consistent with the preemptive thrust of the statute ·as a 
whole. See, e,g., Pilot Life Ins. Co. v. Dedeaux, 481 U.S. 
41, 51-52 (1987). . 

4. Moreover, petitioners' claims also fail under ari 
implied-conflict preemption analysis. As the Court has 
consistently held in several . recent· .decisions, the mere 
existence of a clause directed at preemption in the Boat 
Safety Act does not eliminate the need for such analysis. See 
Medtronic, 116 S, Ct. at 2259 (plurality opinion} (implied-
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conflict preemption inquiry is proper); Freightliner Corp. v. 
M~rick, 514 US. 280, 287.;88 (1995) (conducting such an 
inquiry); CSX, 507 U.S. at 673 n.12 (same). In addition; the 
so-called "savings" Clause does not preclude implied-conflict . 
preemption analysis, as the Court has long held. See, e.g., 
Intemationa/Paper Co. v. Ouellette, 479 U.S. 481, 493-94 
(1987); Texas & Pacific Ry. Co. v. Abilene Cotton Oil co:, 
204 U.S. 426, 446 (1907) .. · Unlike petitioners, the Solicitor 
General accepts 'this established approach, and there. is no 
reason for the Court to strike out in a different direction in 
this case. · 

... Here, accepting ·the Court of Appeals' view. that the 
Coast Guard made a con5idereci decision not to regulate 
propeller guards on recreational vesseis, in furtherance of its 
mission to promote boat safety, the ilecessa.rY resulCis that · 
any such requirement imposed by: :state law is impliedly . 
pree¥1pted. See &zy v. Atlantic Richfield Co., 435 U.S. 151, 
178 (1978). Indeed, as a practical matter it would be unfair 
and unworkable to, hold manufacturers liable . for any 
~enalties, fa1es, or . compensatory or punitive damages 
imposed under state law for conforming the design of their 
vessels to the federal agency's explicitdetermination that 
requiring them· to be equipped with propeller guards would 
undermiJ1e the public safety. · 

ARGUMENT. 

I. THE BOATSAFETY ACT PREEMPTS THE FIELD 
OF STATE LAW GOVERNING THE DESIGN AND 
PERFORMANCE OF·RECREATIONAL VESSELS 
AND ASSOCIATED EQUIPMENT. 

. .. The Solicitor General points out that the plain language 
of the ·Boat Safety Act, its legislative history, and its 
subsequent· administrative history all support the view that.the 
statute is intended to preempt the field of state laws 
r:egulating the design and performance of recreational vessels 
and their associated equipment, subject only . to . certain 

•• 
~ 
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exceptions that are specified in the statute itself. Strangely, 
however, the.Solicitor General does not draw theconclusion 
that the Boat Safety Act actually has this effect, for reasons 
that will be discussed in more detail in Sections II and III, 
infra. · 

As the Solicitor General. explains, the text of the Boat 
Saf~ty ·Act appears expressly to preempt the field of state · 
laws regulating the design and performance of recreational 
vessels and their associated equipment, subject only to three 
exceptions that are. set forth in the preemption clause itself. 
See U.S. Br. 14; 46 U;S.C. § 4306. First, Congress has 

· authorized the States to enforce laws that· are "identical" to · 
regUiations .adopted by the Secretary. Second, the States may 
apply to the Secretary for authorization to enforce differing 
laws. Third, the States may regulate the carrying or use of 
marine safety aiti~les to meet uniquely hazardous conditions · 
or circumstances within the State, unless the Secretary 
specifically disapproves. . See id. 

If none of these exceptions applies, the Boat Safety Act, 
by its terms, preempts state law governing the design and 
performance of recreational · vessels and their associated 
equipment -- regardless of whether a federal regulation 
governs that same aspe:ct of boat design or performance. ff 
.thus differs from the Motor Vehicle Safety Act at issue in 
Freightliner Coip. v. Mryrick, 514 U.S. 280, 287-88 (1995), 
which preempts state law only where a federal regulation 
concerning the same aspect of performance is in effect. 
Myrick is thus irrelevant to the express preemption issue 
raised in this case. . 

As the Solicitor General.further notes, this reading of the 
broad preemption clause contained in the Act is confirmed by 
its legislative. history. see U.S. Br. 14. The Senate Report 
on the proposed legislation stated that it was intended to have 
broad preemptive effect, explaining the preemption clause as 
follows: · 
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This section provides for federal preemption in 
the issuance of boat· and equipment. safety standards. 
This confonn:s to the long history of preerµption in · 
maritime safety matters and is founded on the. need 
·for uniformity applicable to ·vessels moving. in. 
interstate commerce. In this case it also assures that 

. manufacture for the domestic trade will not involve 
compliance with widely . varying ··. local 
requirements. : . . The section does not preempt 
state law . 0r regulation directed at safe •boat. 
operation and use, which was felt .. to be 
appropriately within the pl.ll"View of state cir local 
concern ... 

· S. Rep. No. 92-248, at 20 (1971), reprinted in J971 
U.S.C.C.A.N. 134L The Report emphasized that°the "need 
for uniformity in standards if interstate·commerce is· not to be 
unduly impeded supports the · establishment of unifonn 
construction and· eqUipment ·standards. at the Federal level." 
Id. at 14 (emphasis added). While the language of the Act 
phrased the Secretary's obligation to issue regulations in 
permissive rather than mandatory terms, "the Committee 
.expect[ed] that initial standards will be promulgated as soon 
as practicable." Id. at 17. "It was precisely to take 
advantage of the expertise and flexibility available in the 

· administrative· proeess in these regards,· and the possibility· for 
· continuous review and updating of the standards, that the 
· Committee opted for a system of administrative rather than 

statutory standards." Id. 

The Solicitor General also explains that this construction 
of the preemption clause accords with the administrative 
history implementing the Boat Safety Act. See U.S. Br. 14-
JS, The day after the Act was signed into law, the Secretary 
iss:ued a statement exempting all existing state "laws and 
regulations"· froin preemption under the express language of 
the new statute. 36 Fed. Reg. 15,764;.65 (Aug. 11, 1971). 
The Secretary noted that he was acting under the authority 

• 9 • conferred . by Congress,' which provided that the Secretary 
"may, if he considers that boat safety will-not be adversely 
affected, issue exemptions from any provision of this Act or 
regulations and standards established thereunder, on terms 
and conditions as he considers . appropriate." Id. (quoting 46 · 
U.S.C. § 4305). Because "[b]oating safety will not be 
adversely affected by continuing in effect those existing laws · 
and regwations;'' the Secretary exempted each State from the 
operation of ·the express preemption clause, which 
"prohibit[ s] any of· those jurisdictions. from continuing in 
effect or enforcing any provision of law or regulation that is 
not identical to a Federal regulation.;' 36 Fed. Reg. at 
15,765. The exemption was to remain in effect "until 
expressly superseded, revoked, or otherwise terminated." Id. 

About a year later, the Coast' Guard exercised the 
authority delegated by . the Secretary to issue voluminous 
regulations governing boat safety pursuant to 46 u.s.c. 
§ 4302. See 37 Fed. Reg.15,777-85 (Aug. 4, 1972). These 
regulations cover a broad spectrum of safety matters, such as 
design standards for horsepower, electrical, fuel, ventilation, 
and start-in.:.gear systems, requirements for safety equipment 
to-be carried on boats, and measures to correct especially 
hazardous conditions. See, e.g., 33 C.F.R. Pts. 175, 177, 
181, 183 (1997). Thereafter, the Coast Guard proposed to 
replace. the previous blanket exemption from preemption with 

· a more limited provision, noting that '.'[t]he issuance of these 
regulations removes the necessity for an exemption to the 
prohibitions of [the Act's preemption clause]· concerning; 
performance or· other safety standards for boats." See 3 8 
Fed. Reg. 71 (Dec. 27, 1972}. The blanket exemption from 
preemption for state laws concerning boat performance or 

. safetY. standards was eventually eliminated. See· 3 8 Fed. Reg. 
6914.:.15 (Mar. 8, 1973). 

Both the legislative history and subsequent administrative 
.· history implementing the Boat Safety Act thus reinforce the 

plain language of the· preemption ·clause. That provision 
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.operates to preempt all state laws that ate not "identical" to 
federal regulations, unless they concern certain uniquely 
hazardous lo.cal conditions or unless the Secretary specifically 
confers additional authority to act.2 

Here,· the CoUrt' s application of the statute's preemption 
analysis is r~latively uncomplicated. The Coast Guard has 
not_ required manufacturers to install propeller guards on · 
outboard motors ... The State of Georgia has not obtained 
authorization from the Secretary to require manufacturers to 
install propeller guards, and no claim has been made that 
they would address any uniquely ~dous local conditions. 
Petitioners' tort claim based on respondent's failure to.install 
propeller guards thus is expressly preempted by the Boat 
Safety Act. _ · - · - _ 

The Solicitor General tries to avoid this straightforward 
conclusion by . arguing that: (1) · the preemption clause 
contained in section 4306 of the Boat Safety Act does not 
encompass "standards" and "requirements"· imposed by state 

. common law; .arid (2) in any event, section 431. l(g) of the 
Boat Safety Act should be read to override the preemption 
clause and to preserve all state common law .. See U.S. Br. 
13 .. 25; These arguments are incorrect, as shown iii Sections 

_II and III, infra. · . 

II. THE -PREEMPTION CLAUSE APPLIES-.. TO 
REQUIREMENTS IMPOSED BY. STATE 
COMMON LAW AS WELL AS THOSE IMPOSED 
BY STATE STATUTE OR RULE. 

2 Contrary to the assertions made by the SolicitOt General, see U.S. Br. 
_ 14-15, nothing in the administrative history implementing the Act suggests 
that the exemptions to preemption granted first by the Secretary. and later 
.by the Coast Guard do_ not apply to state common-law. Indeed, the Coast 
Guard explained itS later, mote limited, exemption by noting that it "will 
principally [but not solely] affect State statutes and regulations." 38 Fed. 
Reg. at 6914 (emphasis and bracketed material added)._ See alSo infra 
Sections II & III. 

• ••• 11 • 
The preemption clause in the Boat Safety Act states that 

no State may "establish, continue in effect, or enforce a law 
or regulation" establishing a "performance or .other safety 
standard" or imposing such a "requirement" for recreational 
vessels _and their associated equipment, which is "not 

· identical to" a regulation prescribed by the Coast Guard 
under the Act. _ 46 U.S.C. § 4306. Petitioners and the 
Solicitor General contend that this_ provision encompasses 
'only "state legislative and administrative enactments," -but not 
conimcm law. Petrs. Br. 13; U.S. Br. 11-12. They thus 
argue that all common law damages actions -- regardless of 
whether they set requirements or standards· that differ from a 
federal requirement that is directly applicable -- are immune 
from a claim-by-claim detemiination of whether they are 
preempted under the A1ct. This extreme position is wrong, 
for a number of reasons. 

First, the Court has rejected this very argument in three 
cases, holding that the use of terms such as "law," 
"standard," and "requirement" in a preemption: provision 
plainly covers standards and requirements set by common law 
damages actions. See Medtronic, Inc~ v. Lohr, 116 S. Ct. 
2240, 2259~60 (1996) (Breyer, J., concurring); id. at 2262 
(O'Connor,. J., concurring and dissenting in part); CSX 
Transp., Inc. v. Easterwood, 507 U.S. 658, 664 (1993); 
Cipollone v. Liggett Group, Inc.,.- 505 U.S. 504, 520-24 
(1992) (Stevens, J., plurality opinion); id. at 548-49 (Scalia, 
J., concurring and dissenting in part). The sound reasons for 
the Court's repeated holding on this interpretive point 
compel adherence to stare decisis as the Court addresses it 
once agall,i in this case.3 

} The Solicitor General directly disagrees with the holdings of these 
cases; see U.S. Br. 17-18 & n.9,_yet never-offers any plausible basis for 
overruling them. For their part, petitioners essentially ignore the Court's 
holdings in Medtronic, CSX, and Cipollone when discussing this point. 
See Petrs. Br. 24-28. 
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In ·.Cipollone, the . Court. was obliged· to construe the 
express preemption ·provisions contained in two successive 
federal statutes -- the Federal Cigarette Labeling and 
Advertising Act, 79 Stat. 282 (1965), and the Public Health 
Cigarette Smoking Act of 1969, 84 Stat. 87. The Court 
determined that in; the preemption clause in the 1965 Act, • 
"Congress spoke precisely and narrowly: 'No·· statement 
relating to smoking and health shall be requifed in the 
advertising of [properly labeled] cigarettes."'- Cipollone, 505 
U.S. at 518 (quoting section 5(b) of the 1965 Act). The 
Court noted that this language was consistent 'with "the 
continued vitality of state common law damage· actions," and 
was "best read as having superseded only positive enactments 
by legislatures or administrative agencies that mandate 
particular warning labels." Id. at 518".19. 

The Court held,· h()wever, that Congress changed the 
situation dramatically by enacting the "much broader" 
preemption clause contained in the 1969 Act. 505 U.S. at 
520. That provision introduced new constraints upon all 
manner of requirements, duties, artd standards imposed· under 
state law by stating that "[ n ]o requirement or prohibition 

. based on smoking and health shall b~ imposed under State 
law with respect to the advertising or promotion of any 
cigarettes" that are labeled as required under federal law. · _ 15 
U.S.C. § 1334(br Based on this language -- particularly the 

reference to "requirement[s] or prohibition[s] ... ill1posed 
under State law'' -- the Court held that common law .actions 
were Within the coverage of the preemption clause in the 
1969 Act. 505 U.S. at 520-24.4 

- • . 

C. . InCijJ.· ollone; th. erefore, the Court specificall ... Y rej~cted the 
linguistic argument urged by petitioners here in. an attempt to 
limit the scope of terms such as. "standard" and "requirement" 

. · 
4 The plurality opillion on this point actually speaks for the maj orlty, for 

it is reinforced by the express agreement of Justices Scalia and Thomas. 
See 505 U.S. at 548-49 (Scalia, J., concurring and dissenting in part); 

• 
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to exclude the effects of damage actions brought under state •. 
common law. The Court explicitly found this argument to be 
"at odds both with the plain words of the 1969 Act and with 
the general understanding of common law damages actions." 
505 U.S. at 521. In a key passage that squarely resolves this 
issue, the Court stated: "The phrase '[n]o requirement or 
prohibition' sweeps broadly and suggests no distinction 
between positive enactments and common law; to the 
contrary, those words. easily encompass obligations that· t_ake 
the. form of common law rules." Id. Even though there was 
some evidence in the legislative history suggesting that. 

1 
. 

Congress "was primarily concerned. with· positive enactments 
by States and localities,'~ the Court was emphatic that "the 
language of the Act plairily reaches beyond such enactments." l 
ld; (emphasis added).5 

· ,.,,,, ... ~-~ 

The Court dispatched the same argument more briefly in 
the CSX case, where it consi.dered the preemptive effect of 
the Federal Railroad Safety Act of 1970, 84 .Stat 971. The 
preemption clause contained in that statute provided that 
applicable federal regulations would preempt any state "law, 
rule, regulation, order, or.standard relating to railroad safety." 
45 U.S.C § 434.6 In a single sentence, the Court treated the 

. s JuStice scalia' s separate opinion,joined by. Justice Thomas, expressly 
agreed that the broader language of the 1969 Act "plainly reaches beyond 
[positive] enactments," and "general .tort-law duties". can impose 

·. requirements or prohibitions within the meaning of the 1969 Act. See 505 
U.S. at 548-49 (Scalia, J., concurring and dissenting in part) (brackets in 
.original). 

6 Tue Railroad Safety Act's preemption clause provided that "[a] State 
may adopt or continue in force any law, rule, regulation, order, or standard 
relating to railroad safety uritil such time as the Secretary has adopted a 
rule, regulation, order, or standard covering the subject matter of such 
State requirement," but included an exception for "an additional or more 
stringent [state] law, rule, regulation, order, .or standard relating to railroad 
safety when necessary to eliminate or reduce an essentially local safety 

, (continued .. ,) 
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issue as settled, flatly stating thar"[l]egal duties imposed on 
railroads by the common law fall within the scope of these 
broad phrases.'' 507 U.S. at 664 (citing Cipollone plurality 
and concurrence). No member of the Court dissented from ·· 
this proposition. ·. ·. . . . . 

In Medtronic, the Court addressed the Medical Device 
Amendments of 1976, 90 Stat. 539, which contained a 
preemption clause. barring any State from "establish[ing] or 
continu[ing] in effect" any "requirement". relating to the 
safety or effectiveness of a medical device that differed from 
any applicable Federal requirement. 21 lJ.S~C. § 360k(a). 
Plaintiffs · argued that "common-law duties are never 
'requirements"' within the meaning of the statute, and that 
the statute "therefore ·never pre-empts common-Jaw actions." 
116 S. Ct. at 2258 (Stevens, J., plurality opini~n). 

A majority of the Court directly rejected this· argument. 
Justfoe ~reyer, in a separate concurrence, stated that "[ o ]ne 
can reasonably read the word 'requirement' as including the 
legal requirements that grow out of the application, in 
particular circumstances, of a State's tort law." 116 S. Ct. at 
2259 (Breyer, J., concurring). After setting forth the Court's 
holdings to the same effect in Cipollone and CSX, Justice 
Breyer observed that the same rationale "would seem· . 
applicable to the quite similar circumstances at issue here." 
Id. at 225,9~ . He, also agreed on this point. with Justice 
0' Connor's separate opinion for four Justices, which· held 

. t ·that state common law actions impose "requirements" because 
they "operate to require manufacturers to coniply with 
common-law duties." Id. at 2262 (O'Connor, J., concurring 
and dissenting in part).( citing Cipollone). The other Justices 
found ·.it unnecessary to address the issue, since none of 
plaintiffs' claims was preempted in any event. Id. at 2259 

6
( ••• continued) 

haz.ard," when ''not incompatible'' with ~ederal law. 45. U.S.C. § 434; see 
507.U.S. at 662 n.2. · 

• 

·.11 .. ·' 

15 • (Stevens~ J., plurality opinion). The· conclusion reached by 
the five Justices who addressed the question thus constitutes 
yet another holding that common law claims impose state law 

. ''requirements" within the mearung of such an explicit 
preemption clause. See generally Marks v. United States, 
430 U.S. 188, 193-94 (1977) (majority of Justices reaching 
conclusion · by way of "fragmented" opinions state "the 
holding of the Court").7 

· 

It bears mention that the Government's position in this 
· case is flatly inconsistent with the position in Medtronic, 
where the Solicitor General stated: "[W]e do not agree with 
respondents' broad submissio~ that the act's preemption 
provision. does not speak at. all to common law tort claims. 
In our view, the word 'requirement' in section 521(a) of the 
act encompasses duties imposed by State common law, as 
well as duties imposed by State statutory or regulatory law."· 
Transcript of Oral Argument, Medtronic (No. 95-754), at 45. 
There the Solicitor General.added that "Cipollone and the use 

·· of the requirement there, and just the nature of State law ... 
would also encompass duties imposed by the . . . law from 
whatever source." Id. at 46. . The Government offers no 
explanation for this abrnpt about-face from its position in 

. Medtronic. 

·Second, even if petitioners' argument were not squarely 
foreclosed by these prior decisions, it is still plainly wrong 
because it ignores the ordinary interrelations between the 
substantive principles of the. common law. and statutory law 
in regulating the health, safety, and welfare of citizens in 

7 In addition,the Court has frequently held that the tenn "standards" 
refers to state common law as well as state positive law. See, e,g., Asahi 
Metallndus. Co. v. Superior Ct., 480 U.S. 102, 114-15 (1987) (referring 
to "safety standards" set by California products liability law); United Gas 
Improvement 'co. v. Continental Oil Co., 381 U.S. 392, 400 (1965) 
(referring to "common law standards''); Kermarec. v. Compagnie Generate 
Transatlantique, 358 U.S. 625, 630.31 (1959) (referring to "standard of 
care" imposed by common iaLw). 
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each state. · Again; the Court discU.Ssed this point in 
Cipollone, and pointed out that "comiri.on law damages 
actions of the sort raised by petitioner are prerhised on the 
existence of a legal duty and it is difficultto say that such 

. ·actions do not impose 'requirements or prohibitions,'" for "it 
is the essence of the common law to enforce duties that are 
either affirmative requirements or negative prohibitions." 
505 U.S. at 522; see also Medtronic, 116 S. Ct. at 2262 
(O'<;onnor, J., concurring and dissenting in part) (state 
common law actions constitute "requirements" where they 
"operate to require manufacturers to comply with common­
law duties"). · . · . 

In this regard, it. simply does not- matter whether the. 
remedy used fo .enforce the substantive component of the 
state law is the payment of damages to private parties rather 
than the payment of fines to the government or some other 
enforcement mechanism. · "Such regulation can be as 

· effectively exerted through an award of damages as through 
some. form of preventive. relief. The obligation· to pay 
compensation can be, indeed is designed to be, a potent 
methodofgov~rning conduct and controlling policy." San 
Diego Bldg. Trades Council, Millmen 's Union, Local 2020 
v. Garmon, 359 U.S. 236, 247 (1959). The Court recently 
reaffirmed this position. See BMW of N. Am., Inc. v. Gore, 
116 S. Ct. 1589, 1598 n.17 (1996) ("State power may be_ 
exercised as much by a jury's application of a state rule of 
law in a civil lawswt as by a statute."). 

1be intricate relationship between state coinnion law and. 
state ·statutory and administrative law in regulating private 
conduct, and the extent to which they are inherently 
interwoven,· is. widely understood and readily demonstrated. 
Earfier in this century, the courts typically, Jed tlie way on 
health ~ safety issues by applying and. developing common 
law principles to regulate the private sector. The 
requitements, obligations, and standards imposed in 
accordance with these principles, in turn, were eventually 

.! 
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• 17 • codified and at times modified by state legislatures when they 
took the· initiative to address · particular concerns. On 
occasion, legislatures have enacted regulatory statutes 
conferring administrative authority on government agencies 
to regulate private conduct directly, while still retaining the · 
common law to fill the n:maining gaps between these positive 
enactments. The further interaction of state legislation and 
state common law adjudication often is even more complex, 
as legislative or regulatory'enactments may be used to supply 
the duty of· care underllying private damage actions; See I 
generally MeIVin ·Eisenberg, The Nature of the Common Law, .. 
(1988); OW.do Calabresi, A Common Law for the Age of 
Statutes (1982). 8 

At the state level, therefore, it is undeniable that the 
common law forms an integral part of the ·.law's 
comprehensive regulation of private conduct. , Taken in 
combination with statutory and regulatory enactments, the 
common law imposes a continual procession of legal 
"requirements," obligations, prohibition5, and "standards'' that 
are· designed ·.to influence and reguiate the actions of 
businesses and individual citizens. See! e.g., Medtronic, 116 

8 The Solicitor General offers a strainea constructio the statutory 
phrase "State or politiCai subdivision" that would appe to read the courts 
entirely out the framework of state government See U.S. Br. 18-19. 
This approach erlooks the fact that the statu m Medtronic contained 
the same phrase (" or a political subdivi · n"), and a majority of the 
Court held that its pr tion clause reach common law claims. In the 
same passage, the Solicitor nenil sug ts that if state courts wished to 
apply state common law st ds r requirements to the design or 
manufacture of recreational vessels associated equipment; it would be 
a_bsurd to expect state judges to ply federal authorization to do so. 
Id. We.agree that the suggestio is absurd; · also is irrelevant. As with 
the state legislatures, the state urts have autho to act only where state 
law is not preempted; any a plication for an. exe ion from preemption 
to the governing federal ag .Y - here, the Coast Guar -- would be made 

·.by state executive.officials. Neither State legislators nor sta judges would 
be expected to make. this application . 



• 18 

S. Ct. at 2262 (O'Connor, J., concurring and dissenting in 
part) ("state common-law>damages actions operate to require 
manufacturers to comply with common-law duties"). Any 
reading of these terms that would· pose a putative distinction 
between common law and positive law in this respect·would 
be fundamentally misguided. See id. at 2259 (Br,eyer, J., 
concurring) ("The. effects of the state agency regulation and 

_the state tort suit are identical.").· 

~ argument presented by petitioners and their 
aini~the odd assumption that Congress intended an 
ad hoc collection of state citizens assembled to hear one civil 
case -~ a jury -- to have greater power to set standards that 

·differ from Federal law than do sovereign state officials 
acting through the careful, deliberative processes established 
in the legislative and administrative spheres. Such a result 
would be a perverse ·undermining of the democratic process, 
and the Court should not assume that Congress intended ''this 
anomalous . result" unless it clearly so · provided. . See 
Medtronic,·. 116 S. Ct. at 2260 (Breyer, J., concurring). 
Certainly nothing in the language of the Boat· Safety. Act 
requires this upside-down worldview. Indeed, for the reaso~ 
stated above, section 4306 plainly contemplates that state 
juries, just like state administrative and legislative officials, 
set "standard[s]" and "requirement[s]" thatmay therefore be · 
preempted by federal regulatory action .. · Cf New YorkTimes. 
v. Sullivan, 376 US. 254, 265 (1964) (the "test is not the 
form in which state power has been applied but, Whatever the 
form,. whether such power has in fact been exercised"). · 

Indeed; petitioners' argument on this point is so plainly 
wrong that, if aecepted here, its logic would partially overrule 
Erie R.R. v. Tompkins, 304 U.S. 64 (1938). Tiie very same 
argument that petitioners and their amici put forward with · 
respect to the text of section 4306.would apply eqUally well 

· to the term "laws" in the Rules of Decision Act, 28 U.S.C. 
§ 1652 .. · 'fhe. Rules of Decision Act requires a federal court 
to apply "[t]he 1aws of the several states" as the rules of 

-------~---
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decisions in civil actions not ar1smg under federal law. 
Applying the logic of petitioners' argument, because the 
Supremacy Clause refers also to "the Laws of the United 
States," U.S. Const. art. VI, cl. 2 (emphasis added), and 
because there is no general common law of the United States, 
then the phrase "the laws of the several states" should be 
limited to the positive law of the several states, thereby 
excluding state. common law as the governing rules of 
decision in federal courts. ·Adoption of petitioners' argument 
thus would have the pernicious consequence of upsetting the 
entire interpretive basis for the longstanding and important 
Erie doctrine. . . 

It is therefore not surprising that, in Cipollone, the Court 
rejected the parallel argument that the phrase ·~state law" 
included only state statutes and regulations, but not state 
common law. See 505 U.S. at 522-23; see also id. at 549 
(Scalia, J., concurring and dissenting in part) (agreeing that -
the phrase "State law" used in the 1969 Act "embraces state 
common.law''). The Court recognized that this argument was 
flatl,y iireconcilable with its longstanding construction of the 

_ same basic language in the Rules of Decision Act. See Erie, 
304 U.S. at 77-78. Indeed, the Court indicated no desire to 
revisit the controversial battles fought over many decades that 
led up to the Court's historic decision in Erie to overrule the 
contrary interpretation of the Rules of Decision Act that had · . 
been adopted in Swift V; Tyson, 41 U.S. (16 Pet.) 1 (1842). 
Instead, the Court simply noted that "we have recognized the 
phrase 'state law' to indude common law as well as statutes 
and regulations." Cipollone, 505 U.S. at 522. For all the 
same reasons, the efforts ·made by petitioners _and the 
.Solicitor General. to limit_ the teims "requirement[s]" and · 
"standard[s]" to state positive law must fail. 
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III. SECTION 431l(g) SIMPLY CONCERNS THE 
EFFECT OF COMPLIANCE WITH FEDERAL 
LAW; AND DOES NOT LIMIT THE SCOPE OF 
THE PREEMPTION CLAUSE. 

The· Boat Safety Act contains what some have called a 
"savings" clause, which states that "[c]ompliance with this 
chapter or. standards, regulation5, or orders prescribed under 
this . chapter does not relieve a person from . liability at 
common law or i.inder State law." 46 U.S.C. § 4311(g). 
Petitioners and the Solicitor General contend that this 
1p~ovision establishes that the common ·law is beyond the 
reach of the preemption clause. See Petrs. Br. 28-J 1; U.S. 
Br. 2.1-.24. But. that does not square with the relation . 
between the preemption clause and this provision, with. the 
text of this provision, or with the clear purpose of this 
provision; as explain~d.by Congress. -

Section 4311 (g) does not serve the purpose of "saving" 
·state law. or state common law from preemption at· all. 
Indeed, the . preemption clause ·contains its own savings 
provisfons, which are .explicitly designed to specify when 
state law ispreserved in the face of the broader general 
language of the preemption clause. Those provisions. operate 
to save state law from preemption in three distinct 
circwnstances. 

First; the -States. may apply their own faw. where it is 
"identical to a regulation-prescribed" under federal law. 46 

. U.S.C. § 4306. This provision is similar to one at issue in 
Medtronic, where the Court unanimously held that the 
preemption· clause permitted state laws and .state· requirements · 
to be enforced where they are identical to federal law. See , · · 
116.S. Ct. at2255; id. at2264 (O'Connor; l, concurring and 
dissenting in part). 

• 
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·. Moreover, section 4311 (g) says nothing about the kinds 
of state 'laws that are preempted or saved from preemption. 
Rather,· it simply disclaims any possibility that a manufacturer 
will be able to assert a federal immunity from liability at 
state law based on its mere. compliance with the requirements. 
imposed by federal· law:. This provision . thus works 

c . tan.dem,_with the preemption clause by ensuring that the 
- boundaries of federal preemptiori are not improperly 

expanded by a broad ''government standards" defense, which 
might be asserted to impede the enforcement of otherwise 
valid state law'. Thus, it would be much more appropriate to 
refer to this provision as an "anti-affirmative-defense" clause, 
which operates to preserve state authority on how to treat the 
issue of a manufacturer's compliance with pertinent federal 
standards and requirements. For. example, where state 
common law addresses "uniquely hazardous"· local_ conditions, 

_ as expressly permitted by the statute, this clause would ensure 
that federal law is understood to place no limits on how state 
courts treat the issue of compliance with any federal 

· reqilirements .. 

Section 431 l(g) thus should not be misread as an "anti­
preerription" clause. To the contrary, Congress declared in 
this provision that where a state-law cause of action is not 
preempted by federal l~w, it is impermissible for a party or 
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a court to accomplish the same end by- Citing the pcgty's 
compliance with all pertinent federal requirements as the · 
basis for an affinnative defense or immunity asserted to 
. defeat the same. state-law cause of action. In this nianner, 
Congress specified that Ullless st~te common law is actually 
preempted,.it cannotbe circum,scribed by legal_~erences, th~t 
might otherwise be drawn about a party ~ conduct m 
exercising due care by complying with the federal regulatory 
scheme~ See, e.g~. Restatement (I'hird) of Torts: Produ~ts 

· Liability § 4, cmt e (proposed final draft Apr. l, 1997) 
(explaining the "important distinction" betwe~ll: "the matter 
of federal preemption of state products liability law" and "the 
question of whether and to what extent, as a matter of state 
tort law, ·compliance with product safety statutes or 
administrative regulations affects liability for product 
defectiveness").. . \..: 

The Senate Report accompanying the Act confirins this 1 
interpretation. <:ongress intended, with respect to section 
431 l(g), that "mere compliance . . . with the minimum 
standards promulgated under the Act will not be a complete 
defense to liability; Of course, depending on the rules of 
evidence of the particular judicial forum, such compliance 
may or may 11ot qe admissible for its evidentiary use." 
S. Rep. No. ·92,.248, at 32 (1971), reprinted in 1971 
U.S.C.CA.N. 1352. The references to "not, .. a complete 

. defense" and "evidentiary. value" further establish that this 
provision simply ensures that the . States will have the 
flexibility to determine. whether a party's compliance with 
pertinent federal requirements can serve as the basis for an 
affirmative defense or immunity asserted to defeat an 
otherwise permissible state-law cause of action. In practice, 
the States differ in their views of such an affirmative defense, 
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and on the admissibili1y of evidence of compliance with 
federal· standards on the issues of defectiveness and due care. 9 

.. 

The contrary reading o{ this provision proposed by 
petitioners would, in addition, flout Congress' intention that 
"[t]he need for uniformity in standards if interstate commerce 
is not to be· unduly impeded supports the establishment of 
uniform construction and equipment standards at the Federal 
level" and that."manufacture for the domestic trade will not 
involve compliance with widely varying local requirements." 
S. Rep. No. 92-248, at 14, 20 (emphases added). 

The erroneous construction of section 4311 (g) urged 
upon the Court by petitioners and the Solicitor General ·is 
further underscored by their failure to come to grips with the 
actual language of the clause, which states that "[ c ]ompliance 
with ... this chapter does not relieve. a person from liability 
at common law or under State law." 46 U.S.C. § 431 l(g) 
(emphasis added). Although they make much of the fact that 
Congress used the term "common law'' in this provision, they 
completely ignore the fact that Congress also referred to all 
of "state law'' in the same passage. If petitioners' reading of 
this provision were to be adopted, then it would become a 

. . 

· 
9 Each State thus remairis free to detennine for itself whether compliance 

with pertinent federal requirements (the "government standards" defense) 
is a relevant factor or· an affinnative defense under state law in 
adjudiCating an otherwise permissible state-law cause of action. There are 
diverse views oil this issue under state law. Some States recognize a 

. rebuttable presumption· that a product which complies with federal 
standards is not defective.· Kg., Mich. Comp., L. Ann. § 600.2946(4) 
(West 1997)~ Kan. Stat. Ann. § 60-3304(a) {1996) .. Others hold 
compliance with federal standards is relevant to whether there is a defect, 
but not conclusive or presumptive evidence. E.g., Wagner v. Clark 

,'Equip. Co., 700 A.2d 38, 49-50 (Conn. ·1997); Brooks v. Beech Aircraft 
. Corp., 90Z P.2d. 54, 63 (N,M. 1995). A few States may hold that 

compliance conclusively m:gates any defect, see, e.g., Beatty v. 
TrailmasterProds., 625 A.2d 1005, 1013-14 {Md. 1993), while others 
may treat compliance as irrelevant.and inadmissible, see, e.g., Sheehan v. 
Cincinnati Shaper Co,, 555 A.2d 1352, 1355 (Pa. Super. 1989). 
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complete "anti-preemption" clause, and ·all state ·law --
. whether s9-tutory, administrative, or judge-made -- . would 
remain in effect as a basis for imposing liability, thus 
completely nullifying" the plain· import of the preemption 
clause. Thus,· petitioners' strained attempt to find. deeper 
meaning in the omission of the term "common law" from the 
preemption clause and its inclusion in the so-called "savings" 
clause, see Petrs; Br. 30, rests on a clear distortion of the 
statutory text. · · 

In addition, as Justice Breyer explained in Medtronic,. the 
position urged by petitioners and their amid "would have 
anomalous consequences." 116 S. Ct. at ~259 (Breyer, J., 
concurring). It would permit ''the liability-creating premises 
of the plaintiffs' state law tort suit" to operate in direct 
conflict ·with.federal law, whereas state agency regulations 
could not Id. at 2261. ):'et the praetical "effects of the state 
agency regulation and the state tort suit are identical." Id. at 

. 2259; see-also supra Section II. 

·Finally, the Court's ·prior cases have consistently held 
. that·· the general language of a so-called "savings" clau5e 
cannot negate the terms of an explicit preemption clause: 
The Court . has frequently been faced with potentially 
competini preemption and general savings clal.ises, and has · 
given the latter provisions limited effect in the context of the 
statutory scheme as a whole. For example, in Morales v. · · 
Jrans Worl<J.Airlines, Inc;, 504 U.S, 374 (1992), the Court 
held that a "general 'remedies' saving clause cannot be 
.allowed to supersede the· specific substantive preemption 
provision.'' Id. at 385. Indeed, the Solicitor General had 
tirged this reading upon the Court: 

[The savings clause] is properly construed only to 
· preserve those remedies not inconsistent Witb other 
provisions of the statute, including [the] express 
preemption provision. That is the· interpretation that 
this Court has long placed on a comparable savings. 
clause in the Interstate Commerce . Act. · 
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Pennsylvania R.R. v. Puritan Coal Mining Co., 237 
U.S. 121, 129-30 (1915). 

Brief for the United States as Amicus Curiae Supporting 
Respondents, Morales (1'-l'o. 90-1604), at 16. 

More generally, the Court has routinely given so:-called 
"savings" clauses a narrow reading in order to render them 
consistent with the preemptive thiust of the statute as a 
whole .. See, e.g., American Airlines v. Wolens, 513 U.S. 
219, 222 (1995) (stat•e fraud suit expressly preempted 
notwithStanding savings clause providing that statute does not 
"abridge or alter the remedies now existing at common law 
or by statute"); Pilot Life Ins. Co. v. Dedea,~, 481 US. 41, 
51-52 (1987) (savings clause given narrow reading after the 
Court 'looked "to the provisions of the whole law, and to its 
object and policy"). Indeed, just two days ago, the Coi.lrt 
held again "'it is a conm10nplace of statutory construction 
that the specific'" language concerning such matters as 
preemption '"governs the gen~ral' terms of the· saving 
clause." South Dakota v. Yankton Sioux Tribe, No. 96:-1581 
slip op. at 17 (U.S. Jan. 26, 1998) (quoting Morales 504 
U.S. at 384)). 10 ' 

Therefore, section 4311 (g) of the Boat Safety Act cannot 
properly be read to nullify or abridge the explicit terms of the 
preemption clause. 

10 The Solicitor General's suggestion that the federal safety standards 
should be understood as mere "minimuin" standards, see U.S. Br. 20-21, 
proves too much, for it would exempt all state law from the reach of the 
preemption clause. Indeed, the only limit that the Solicitor General 
app~ ~o place on this approach is supposedly premised on the language 
of sect10n43 ll (g), though once again he fails to recognize that the phrase 

· "at common law" is followed by the phrase "or under State law." See id. 
at 21; see also Ray v. Atlantic Richfield Co., 435 u.s: 151, 168 n.19 · 
(1978) (rejecting -argument that because statute referred to "minimum 
standards," it "requires recognition of state authority to impose higher 
standards'.'). 
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IV. PETffiONERS' CLAIMS ALSO ARE SUBJECT TO 
IMPLIED-CONFLICT PREEMPTION ANALYSIS 
AND ARE IMPLIEDLY PREEMPTED. 

Even if not expressly preempted, petitioners' claims 
would. fail und~r an implied~conflict preemption analysis .. 

Petitioners briefly aisert that the Court should . not .. 
· · conduct any. implied preemption analysis. in this case becaU.Se 

the Boat Safety Act contains a preemption clause. See Petrs. 
Br. 31-32. Notably; the Solicitor General appears to disagree 
with this assertion, for his brief devotes considerable space to 
the customary inquiry into implied-conflict preemption in an 
effort to explain its view that petitioners' claims are not 
impliedly preempted in this case. See U.S. Br. 25-30. 

. . 

. In fact, this Court's preceden~s have already .. established 
that the judicial inquiry · into implied~collflict preemption, 
which is dictated by the Supremacy Clause, is proper when 
courts are applying the• federal regulatory safety laws. At one 
time, a passage from the plurality opinion in Cipollone, see 
505 U.S; at 517, had been misinterpreted so as to create 
confusion on this point. The Court seemed• to settle the· issue 
in CSX, when it conducted an implied~conflict preemption 
analysis even though the . federal railway safety statutes · 
included a preemption clause. See 507 U.S. at 673 n.12 .. 

Nevertheless, some lower courts continued to dispute the 
issue. When the Court granted review in Myrick, therefore, . · 
the parties addressed it and the Court squarely resolved it: 

According to respondents and the Court of Appeals, 
Cipollone v. Liggett Group, Inc., 505 U.S. 504 
(1992), held that implied pre-emption cannot exist 
when Congress has chosen to .. include an express 
·preemption clause in a;• statute. This argument is 
without merit. 

514 U.S. at 287 (emphasis added). The Court specifically 
noted that it had in fact "engaged in a conflict pre-emption 

, i 
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_analysis" in Cipollone itself, id. at 289, and had done so 
again in CSX, notwithstanding the existence of a preemption 
clause in the statutes at issue in both of those ca5es, see id. 
After thus conclusively deciding the issue, the Court went on 
to conduct an implie~-conflict preemption inquiry under the 
motor' vehicle safety statutes, which include both a . 
preemption clause and a clause addressing the effect of 
compliance with federal standards and requirements. See id. 
at 287.,88. ·· 

Finally, in Medtronic, the posture of the case. decided by 
the Court was such that it concerned only an issue of express . 
preemption, without any briefing on the issue of· implied 
preemption. See, e.g., 116 S. Ct. at2251 (plurality opinion). 
Nonetheless, even the fo~rr Justices who gave the preemption 
clause its narrowest reading pointed out that in considering 
further questions about express preemption under that statute 
in the future, "the issue may not need to be resolved if the 
claim would also be pre:-empted under conflict pre-emption 
analysis." Id. at 2259 (citing Myrick, 514 U.S. at 289). The 
statute atissue in Medtronic, once again, contained both a 
preemption clause and a clause addressing the effect of 
federal compliance. 

The Court's repeat<~d endorsements of implied-conflict 
preemption analysis in the context of federal safety statutes 
that contain a preemption clause, and often a general savings 
clause, defeats the argument that such analysis is foreclosed 
in this case. This approach also. accords with the natural 

·effect of the Supremacy ·Clause. Federal law is 
unequivocally stated to be "the supreme· Law of the Land," 
U.S. Const. art. VI, cl. 2, and thus any state law which 
conflicts with federal law is "pre-empted by direct operation 
of the Supremacy Clause." Brown v. Hotel & Restaurant 
Employees & Bartenders Int'l Union, 468 U.S. 491, 501 
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(1984). The mere inclusion of a preemption clause in a 
statute cannot uproot the necessary constitutional inquiry. 11 

Moreover, the mere inclusion of .a general saving::; .clause 
in a federal statute ' canriot nullify the traditional judicial 
inquiry into implied-conflict preemption. 12 For almost a 
century, the Court has made clear that even when an Act has 
no preemption clause at all, a savings cla\ise c'!llllot be read 
t() 'penrut claims that actually conflict with the Act. The 
principle was first stated in Texas & Pacific Ry. Co. v. 
Abilene Cotton Oil Co., 204 U.S. 426, 446 (1907). There, a 

'.federal act' contained a broad savings clause that purported to 
save "the remedies· now existing at common law or by 
statute.". Id . . at 44_6. In spite of that savings clause, the 
Court held that. an exiSting but conflicting common law. claim 
.was pree~pted because, a savings clause "cannot in reason be 
constrUed as continuing . . . . a -common-law right, the 
continued existence of which would be absolutely 
inconsistent with the provisions of the act. In other words, 
the act cannot be ·held to destroy itself." Id.; see also 
International Paper Co. v. Ouellette, 479 U.S. 481, 485-505 
(1987) (state common law claims were impliedly preempted 

11 . Petitio~ers ·refer to~ a suppo~ed "presumption against preemption." 
Petrs. Br. 24. Where state and federal law collide, the Supremacy Clause 
settles the matter and there is no place for presumptions, no matter how 
much the matter may traditionally be in the state domain: "The relative 
importance ~~ the State of its 9wn law is not material when there is a 
conflict with a valid federal law, for the· Framers of oilr Constitution 
provided that the federal law must prevail." Free v. Bland! 369 U.S. 663, 
666 (1962); see also Cipollone, 505 U.S. at 516 ("state law that conflicts 
with federal law is without effect"); id. at ~44 (Scalia', J., concurring and 
dissenting in part) (same). . 

12 The Solicitor General also appears to accept this proposition, for he 
states that "[u]nder our reading ·of the savings clause," a common law 
claim would be preempted by a pertinent federal reglil~tion if it 
''propounded a standard of conduct directly contrary to the federal rule." 
U.S.-Br. 28. . 
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because they conflicted with the method chosen by federal 
law to implement the statutory goals, despite broad savings 
clause); Chicago & Northwest Transp .. Co. v. Kalo Brick & 
Tile Co., 450 U.S. 311, 328-31 (1981) (same). Whatever 
else may be the effect of section 4311 (g), it most assuredly 
cannot, consistent with the Court's decisions, be interpreted 
to bar implied-conflict preemption. 

For purposes of the:.merits of the inquiryinto implied­
conflict preemption in .·this case, aniicus curiae General 
Motors accepts the position taken by the Court of Appeals, 
see Pet. App. Al5-A2l, and presented in more detail by 
respondents here ~- that in the circumstances of this case the 
Coast Guard made a considered· decision not to mandate 
propeller guards on recreational vessels, because it 
determined that to do so would disserve the core safety 
objectives of the Boat Safety Act. 13 On this record, the 
agency's decision "takes oil the character of a ruling that no 
such regulation is appropriate or approved pursuant to the 
policy of the statute." Ray v. Atlantic Richfield Co~, 435 
U;S.151, 178 (1978). 14 

As a practical matter, moreover, it would be unfair and 
unworkable to hold manufacturers liable for any penalties, 
fines, or compensatory or punitive damages imposed under 
state law for conforming the design of their vessels to the 
governing federal agency's explicit determination that 

13 The. Solicitor General similarly. frames the issue as whether the "Coast 
Guard's decision not to regulate propeller guards" results in implied 
preemption, U.S. Br. 25 (emphasis adqed), though his explanation of the 
underlying basis for the agency's decision is somewhat µifferent. 

14 The Solicitor General's efforts to distinguish Ray, see U.S. Br. 28~29 
& n.19, are unpersuasive. First, .. it ·cannot matter whether the federal 
agency is required to act or' pennitted to act; what matters is simply 
whether it is autlwrizea to act; Second, the regulations imposed under the 
Boat Safety Act are quite comprehensive. See, e.g., 33 C.F.R. Pts. 175, 
177, 181,)83. 
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requirlng them to be equipped with propeller guards would 
undennine the public -safety, The conflicting signals of state 
and federal policy pose an obvious potential to whipsaw 
citizens who wish only to abide by the law -and policies of 
their respective governments. There can be little doubt that 
if any manufacturer_ had ignored these safety concerns and 
installed propeller guards, these considerations would have 
featured prominently in any lawsuit arising from a blunt 
trauma injury or -fatality of the sort described by the agency 
as the basis for its determination not to mandate propeller 
guards on recreational vessels. 

In sum, the _Coast Guard's decision not to require 
propeller guards because to do so would disserve the core 
safety objectives of the Boat Safety Act necessarily leads to 
ilie conclusion that such a standard or requirement imposed 
by state-positive law or common law is impliedly preempted. 
See, e.g~, Ray, 435 U.S. at 178 . 

. CONCLUSION 

For the foregoing reasons, as well as those set forth in 
respondent's brief, the __ decision below should be affirmed. ' 

- I 
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I"" 
Briefs and Other Related Documents. 

United States Court of Appeals, · 
Eleventh Circuit. 

Vicky LEWIS, individually as parent, as next friend. 
and as administrator of the 

estate of Kathryn C. Lewis, Gary Lewis, individually 
. . . as parent, as next friend . . . 

and as administrator ofthe estate of Kathryn C~ · 
Lewis, Plaintiffs-Appellants, 

' ~ ·. '. •· 
BRUNSWICK CORPORATION, Defendant.:. 

Appellee. 

No. 96-8130. 

March 21, 199.7~ 

Parents ofrecreational boat passenger who died after : · .. 
she fell or was thrown from boat and was struck by 
the boafs propeller brought suit in state court against 
manufacturer of boat's outboard engine, asserting 
negligence and strict liability claims based on 
absence of propeller guard. Parents also. asserted 

· fraudplent misrepresentation claims,• . based . on, 
contention that manufacturer misrepresented 

:.performance differences between guarded . engines 
and unguarded engines to discourage goverillnent 
agencies from adopting safety standard requiring . 

. ·propeller guai:ds. After removal, the United States 
District Court for the Southern District of Georgia, 
No. CV 195-096, Dudley H. Bowell, Jr., J., 922 
ESupp. 613, granted summary judgment in favor of 
manufacturer on ground that claims were preempted 
by the Federal Boat Safety Act (FBSA), and plamtiffs 
appealed. The Court of Appe<;ls, Canies, Circuit 
Judge,held that:. (1) text of the FBSA does not 
provide clear manifestation of intent to preempt 

. ' 'claims, and thus they were not expressly preempted; 
(2) position of Coast Guard rejecting propeller guard 

· requirenient is tantamount to a ruling that no such 
requirement may be imposed, ·and that position · · 
impliedly preempts state law requirements · of 

· propeller guards, even in the form of common-law 
state tort Claims; and (3) Coast Guard position o~ 
propeller guards also preempted fraudulent 
misrepresentation claim. 

Affirmed. 

West Headnotes 

l!l Federal Courts <f;;:;:;;>776 
l 70Bk776 Most Cited Cases 

Decision of district court granting summar)r judgment 
on ground Of preemption was subject to de novo 
review. 

ill States ~18.5 
360kl 85 Most Cited Cases 

·Any state law that conflicts with federal law is 
preempted by the federal law and is without effect 
under . the supremacy clause of the Constitution. 
U.S.C.A. Const. Art. 6, cl. 2. 

ill States ~18.11 
360kl8.11 Most Cited Cases 

.ill States ~18.13 
360kl8.13Most Cited Cases 

State regulation established under . histci>ric polite 
powers of the states is not superseded by federal law 
wiless preeinption is the clear and mariifest purpose 
·of Congress; thus; intent .of Congress is the 
touchstone of preemption analysis. 

Ml States ~18.3 
360kl8.3 Most Cited Cases 

· Congressional. int~nt to preempt state law maY b,e 
revealed in several ways: "express preemption," in: 
which Congress defines explicitly extent to which its 
enactments preempt state law; "field preemption," in 

. which state law is preempted because Congress has 
regulated a field so . pervasively, or federal law ·· 
touches on a field implicating such dominant federal · · 
interest, that an intent for federal law to occupy. the 
field 'exClusively maY be inferred; and' "conflict 
pi:eemption," in which state law is pre(:mpted. by 
,implication because state and federal law ·actually 
conflict, so that it is impossible to comply with both, 
or ·· state law stands as an obstacle to the 
accomplishment and execution of the full plirposes 

Copr. © West 2004 No Claim to Orig. U.S. Govt. Works· 
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and objectives of Congress. 

· ill States ~18.13. 
360kl8.13 Most Cited Cases 

In areas traditionally regulated by the states through 
their police powers, Court of Appeals applies 
presumption· in favor of narrow interpretation of an 
express. preemption clause. 

Ifil Shipping ~11 
354kl 1 Most Cited Cases 

Ifil States ~18:65 
360kl8.65 Most Cited Cases 

Because the Federal Boat Safety Act preempts area 
of safetY that historically has been regulated by the 
states through their police powers; Court of Appeals 
must construe the Act's preemption clause narrowly. 
46 U.S.Ck § 4306. 

ill Products Liability ~62 
313Ak62 Most Cited Cases 

ill States ~18.65 
360kl 8.65 Most Cited Cases 

Express preemption clause of the Federal Boat Safety 
Act does not cover corninon- law state tort claims; 
although preemption clause could be .read to cover 
such claims, savings clause indicates that at least 
some common-law claims survive express . 
preemption, and resulting doubt must be resolved in 
favor . of narrower interpretation; however, conflict 
between express preemption clause and savings 
clause precludes \lny conclusion that such claims are 
expressly saved. 46 U.S.C.A. § .4306. 

Ifil Products Liability ~62 · 
313Ak62 Most Cited Cases 

Ifil States ~18.65 
360kl8.65 Most Cited Cases 

·State tort claims are impliedly preempted under the· 
Federal Boat Safety Act (FBSA)if they prevent or 
hinder the FBSA from operating the way Congress 
intended it to operate; iri deciding whether claims 
conflict with purposes of the FBSA, Court of Appeals 
does not apply presumption against preemption, even 
though common-law tort claims are mechanism of 
police powers of the state, as relative importance to 

the state of its O\Vll law is not material when there is a 
conflict with a valid federal law. 46 U.S.C.A. § 
4301 et seq. 

121 States ~18.3 
360kl8.3 Most Cited Cases 

Federal decision to forego regulation in given area: .. 
may imply art authoritative federal determination that : ·. 
.area is best left umegulated, ·and in that event would· 
have as much preemptive force as a decision to 
regulate. 

llill States ~18.3 
360kl8.3 Most Cited Cases 

Although federal decision not to . regulate does not 
always have preemptive effect, it does have such 
where failure of federal officials affirrn1atively to 
exercise theii full authority takes on character of a 
ruling that no such regulation is appropriate or 
approved pursuant to policy of statute. 

l1!l Products Liability ~62 
.313Ak62 Most Cited Cases 

l1!l States ~18.65 
360k18.65 Most Cited Cases 

State common-law negligence and product liability 
claims against manufacturer of boat engine:, based on 
theory that engine was defective because it lacked a 
propeller guard, were impliedly preempted by the 
Federal B.oat Safety Act; because Congress has made 
the Coast Guard the exclusive authority in the area of 
boat and equipment safety standards, its position 
rejecting propeller guard requirement is tantamount 
to ruling that no such requirement may be imposed, 
and . that pc>sition impliedly . preempts . state law 
requirements of prc>peller guards, even in .form of 
common-law tort claims. 46 U.S.C.A. § 4301 et seq. 

llli Pr.oducts Liability ~62 
. 313Ak62 Most Cited Cases 

. llll States ~18.65 
360k18.65 Most Cited Cases 

( 

Product liability claims based on defective· design or 
inst,allation of products that are already installed, as 
opposed to claims based on failure to install a certain 
device, are not impliedly preempted under the 
Federal Boat·. Safety Act (FBSA); permiitting such . 
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claims against manufacturers . for negligent or 
defective design of products required by the Coast 
Guard, or product provided voluntarily by 
manufacturers, simply requires manufacturers to 
comply with FBSA regulations, and is consistent 
with the FBSA scheme; however, claims based on 
failure to · install product that . Coast Guard has 
decided should not be required would conflict with 
·purpose of the FBSA to insure regulatory uniformity. 
46 U.S.C.A. § 4301 et seq. 

llll Products Liability ~62 
313Ak62 Most Cited Cases 

. llll States ~18.65 
360kl8.65 Most Cited Cases 

State law fraudulent misrepresentation claim against 
manufacturer 'of boat engine, seeking to impose 

·. liability upon manufacturer for attempting to 
persuade the Coast Guard and· others that propeller 
guards are unsafe, .was impliedly preempted by Coast 
Guard's. position that propeller guards should not be 
required under the Federal Boat Safety .Act; 
necessary element of causation in claim was that but 
for wrongful conduct of manufacturer, propeller 
guards would have been required by Coast Guard; 
however, such judgment conflkted with Coast. 
Guard's position that propeller guards should not be · 

, required. 46 U.S.C.A. § 4301 et seq. 
°' *1496 David E: Hudson, William James Keogh, III, 

Hull, Towill, Norman & Barrett, Augusta, GA, for 
plaintiffs-appellants. 

*1497 Ronald L Reid, James W. Hagan, Alston & · 
Bird, Atlanta; GA, Daniel J. Connolly, Faegre & 
Benson; Minneapolis, MN, for defendant- appellee: 

Appeal from the United States District Court for the 
Southern District of Georgia. 

. Before BIRCH, BLACK and CARNES, Circuit 
Judges. 

CARNES;.Circuit Jtidge: 

Gary and Vicky Lewis appeal the district court's 
grant of summary judgment in favor of Brunswick 
Corporation ("Brunswick") on the Lewises' ·· state 
common law negligence, product liability, and 
fraudulent misrepresentation claiins. The Lewises 

sued Brunswick to .recover damages for the death of 
their daughter, who died after she fell or. was thrown 
from a boat and then struck by a Brunswick engine 
. propeller. According to the Le wises, the Brunswick 
engine involved in their daughter's death was 
defective because it lacked a propeller guard. Upon 
Brunswick's motion for summary judgment, the 
district court held that the Lewises' claims were 
preempted by the Federal Boat Safety Act, 46 U.S.C. 
§ § 4301-4311 ("the FBSA" or "the Act"). We 

·affirm; 

In Part I of thls opinion, we describe the: facts and 
the procedural history of this case. We describe the 

.. standard of review in Part II, and we outline the Act 
. and its regulatory scheme in Part III. In Part IV, we 

recount the actions taken by the Coast Guard 
regarding propeller guards. We then summarize the · 
positions of the parties in Part V of the opinion. In 
Part VI, we describe in general terms how state law 
may be preempted. We then proceed to consider, in 
Parts VII and VIII of the opinion, whether the 
~ewises' ,claims are preempted by the Act. 

· As we will explain in Part VII, the preemption clause 
and the savings clause in the Aclt provide 
contradictory indications of congressional intent 
relating'to whether the Lewises' claims are expressly 
preempted. Because the text of the FBSA does not 
provide a clear manifestation of intent to preempt the 
claims, we cannot hold that they are expressly 
preempted. On the other hand, due to the conflict 
betWeen the preemption Clause and the savings 
clause, we cannot hold that those claims are expressly 
saved from preemption either. Consequently, our 
resolution of the question of preemption in this case 
turns on whether the Lewises' claims are impliedly 
·preempted by the Act. We hold that they are, 
because those claims conflict with the Coast Guard's 
position that propeller guards should not be required. 

I. lFACTS AND PROCEDpRAL IDSTORY 

On June 6, 1993, Kathryn Lewis was spending 'the 
day with her boyfriend's family in a boat . on Strom · 
Thurmond Lake in ·Georgia. While the boat was 
pulling Kathryn's ·boyfriend· on an iriner tUbe, the 
driver made a right-hand turn. Kathryn fell or was · 
thrown from the left side of the boat. Once in the 
water,· Kathryn was struck repeatedly in the head and 
body by the propeller of an engine designed and 
manufactured by Brunswick. The engine did not 
have .a propeller guard. Kathryn died instantly. 

' . . .. \ 
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The Lewises filed suit against Brunswick in Georgia 
state court;. alleging that the lack of a:. propdler guard 
made the Brunswick engine a defective product. 

· They also claim that· Brunswick committed 
negligence by failing to install a propeller guard on 
the engine. The · Le'Nises' third claim avers that 
Brunswick attempted to suppress the production of 
propeller guards by third persons and exaggerated the 
performance' differences between guarded· engines 
and unguarded engine~ to discoi.irage government 
agencies from adopting a safety standard requiring 
propeller guards. · 

Brunswick removed this case to federal district court 
on . diversity grounds and . moved fo~ . summary 
judgment. In its summary judgment motion, 
Brunswick contended that all of the Lewises' claims 
were preempted bythe FBSA. The district court 
agreed·, *1498 and granted summary judgment in 
favor.ofBrunswick. ·The Lewises appeal. 

II. STANDARD OF REVIEW 

ill We apply the same legal standards in our 
preemption analysis ·that the district court ':Vas 
required .. to apply in ~ts order granting summary 
judgment; therefore, we review the district court's 
decision de novo. E.g., Southern Solvents; Inc. v. 
New Hampshire Ins. Co .. 91 F.3d 102, 104 (1 lth 
Cir.1996). · 

III .. THE n:DERAL BOAT SAFETY ACT 

The FBSA was enacted in i 971 in part "to improve 
boating safety by requiring manufacturers .to provide 
safer boats and boating equipment to the public 

. . I 

through compliance with safety standards to be 
promulgated by the Secretary of the Department • i? 
which the Coast Guard is operating-~ptesently the 
Secretary of Transportation;" .P.L. 92-75, Federal 
Boat Safety Act of 1971. S.Rep. No. 92~248, 
reprinted · in 1971 U.S.C.C.A.N. 1333. To 

· implement that goal, the Act grants authority to the 
Secretary of Transportation to prescribe regulations 
establishing mm1mum safety standards for · 
recreational boats. See 46 U.S.C. § 4302 (West 
Supp.199 5). · The Secretary of Transportation has 
delegated rulemaking authority -Under the FBSA to 
the United States Coast .Guard. See 49 C.F.R. § 
l.46(n)(l) (1996). 

The FBSA requires the Coast Guard to follow 
certain guidelines and procedures when promulg~ting · 
a regulation under 46 U.S.C. § 4302. For instance, 

the Coast Guard must consider certain available data . . 

arid "the extent to ~hich the regulations will 
contribute to recreational vessel safety." 46 U.S.C.A. 
§ § 4302(c)(l)-(2) (West Supp.1995). The Coast 
Guard may not establish regulations Compelling 
substantial alterations of existing boats and 
associated equipment unless compliance . would 
."avoid a substantial risk of personal inju:fy to the 
public." 46 U.S.C.A. § 4302(c)(3) ·(West 
Supp.1995). Before promulgating a regulation, the 
CoastGuard is required to consult with the National 
Boating Safety Advisory Council ("the Advisory 
Colincil") on the need for regulation. 46 U.S.C. § 
4302(c)(4). 

IV. COAST GUARD CONSIDERATION OF A 
PROPELLER GUARD REGULATION 

In 1988, the Coast Guard directed the. Advisory 
Council to examine ·the feasibility and potential 

· safety · advantages and safety disadvantages of 
. propeller guards. In response, the Advisory.Council 
appointed a Propeller Guard Subconnnittee "to 
consider, review and assess available data concerning 
the nature and incidence: of recreational boating 
accidents in which persons in the water ar(: struck by · 
propellers."· National Boating Safety Advisory 
Council, Report of the Propeller Guard 

. Subcol)lrnittee 1 (1989). The Advisory Council also 
asked the Subcommittee to consider whether "the 
Coast Guard [should] move towards a federal 
requirement for some form of propeller guard." Id. at 
Appendix A. 

The Advisory CouncilSubcommittee held hearings 
on three occasions and received information from a 
variety . of individuals and groups interested in the 
topic of propeller guards. See id. at 2-4, One of the 
matters on which . the Subcommittee received 
.information was propeller guard litigation, and the 
Subcommittee devoted a section of its report to the 
topic. Id. at 4. That section states that, at 1the time of 
the hearings, propeller guard advocates were 
petitioning federal and state legislators to mandate 
propeller guards. According to the Subcommittee 
Report; a legislative or administrative mandate 
"would necessarily be predicated on the feasibility of 
guards and· establish prima facie · manufacturer 
liability in having failed to provide them"; therefore, 
feasibility was an important question before the 
Subcommittee. Id. at 5. The report also discusses the 
theories of liability that were being asserted by 
propeller guard victims and the defenses used by 
manufacturers; Id. at 4-5. Immediately *1499 
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following that discussion, the report notes that 
"[m]anufacturers are opposed to mandatory propeller 
guards." Id. at 5. 

The Subcommittee also considered the technical 
issues posed by propeller guards. After reviewing 
the available scientific data and testimony, . the 
Subcommittee found that propeller guards affect boat 
operation adversely at speeds greater than 10 miles 
per hour. Id. at 21. Further, the Subcommittee 
found that propeller' guards would not increase 
overall safety, because they increase the chances of 
contact between a blunt object and a person in the 
w~ter. Id. at 20-21. The Subcommittee Report 
states: 

Injuries/fatalities caused by underWater impacts 
result from a person coming into contact with the 
propeller or any part of the propulsion unit (i.e.,. 
lower unit, skeg, torpedo, anti.,.ventilation plate, 
etc.) and even the boat itself. Currently reported 
accidents make it obvious that ali such components· 
are involved in .the total picture, and that the 
propeller itself is the sole factor in only a minority 
of impacts. The development and use of devices · 
such as "propeller guards" can, therefore, be 
counter-productive and can create new hazards of 
equal or greater consequence.... Although the 
controversy which currently surrounds the issue of 
propeller guarding is, by its very nature, highly .·.· 
emotional and has attracted a great deal of 
publicity, there are no indications that there is a 
generic or universal solution currently available or 
foreseeable in the future. The boatillg public must 
not be misled into thinking there is ansafe" device. 
which would eliminate or significantly reduce such 
injuries or fatalities. , 

Id. at 23-24. The report also states that: 
boats and motors should be designed to incorporate 
technologically feasible safety features to avoid or 
minimize the consequences of inexperienced or . 
negligent operation, without at the same time (a) 
creating some other hazard, (b) materially 
interfering with normal operations, or ( c) being at 
economic costs disproportionate to the particular· 
risk. 
Proponents assert that propeller guard technology 
and/or availability meets the foregoing criteria and 
that guards should not be mandated. The 
Subcommittee does not agree.... . 

Id, at 20. In its conclusion; the Advisory Cotincil 
Subcommittee Report recommends that "[t]he U.S. 
Coast Guard should take no regulatory a<,:tion to 
require propeller guards." Id. at 24. 

The Subcommittee presented its. report to the entire 
Advisory Council, which accepted the report arid 
adopted the recommendations of the Subcommittee'. 
Minutes of the 44th Meeting of the National Boating 
Safety Advisory Council 19 (Nov. 6-7, 1989). The 
Advisory Council then forwarded the report and 
recommendations to the Coast Guard. The Coast 
Guard .adopted each of the Advisory Council's 
recommendations, giving explanations of the Coast 
Guard's position on each matter. . See Letter from 
Robert T. Nelson, Rear Admiral, U.S. Coast Guard,· 
Chief, Office of Navigation, Safety and Waterway 
Services to A. Newell Garden, Chairman, National 
Boating Safety Advisory Council (Feb.· 1, 1990). 
The Coast Guard's position on propeller guards; 
. which is set out in that letter, is as follows: · 

· The regulatory process is very structured and 
stringent regarding justification. Available 

·· propeller guard accident data do not support 
imposition of a regulation requiring propeller 
guards on motorboats. Regulatory action is also 
limited by the many ·questions about· whether a 
uruversally acceptable propeller guard is available 
or technically. feasible in all modes of boat 
operation. Additionally, the question of 
retrofitting millions of boats would certainly be a 
major economic consideration. 
The Coast Guard will continue to collect and 
analyze data f0r changes and trends; and will 
promote increased/improved accident reporting as 

· addressed in recommendation 2. The Coast Guard 
. will . also review . and retain any information made 

available regarding development and testing of 
Ii.ew propeller guard devices or other information 
on the state of the art. 

Id. at 1. 

v. POSITIONS OF THE PARTIES 

The. Lewises contend that the FBSA · does not 
expressly or impliedly preempt state law *1500 tort. 
claims based on the absence of a propeller gu.ard on a 
boat engine. According to the Lewises; common law·.· 
clainls are expressly saved from preemption by the 

. Act's savings clause. Furthermore, the Lewises 
argue,· the Act does not preempt any state law, 

· regulation; or claims until the Coast Guard· issues a 
foi:mal regulation on the matter. There: being no 
regiilatioil on propeller guards, the Lewises assert 
they may proceed wi.th their case. 

In response, Brunswick argues that the FBSA 
·expressly pn~empts .any state regulation, includirig 

. regulation through.common law claims, that conflicts 
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with a Coast Guard regulation or regulatory position. 
Brunswick contends that the Coast Guard has made a 
regulatory decision that propeller guards canriot be 
required. For that reason, Brunswick says, the 
Lewises' claims are expressly preempted by the Act. 
Furthermore, even if the Lewises' Claims are not 
expressly preempted, Brunswick argues that the 
claims conflict with the Coast Guard's position that 
propeller guards should not be required. For that 
reason, Brunswick contends, the claims are 
preempted by implication. ' 

VI. AN OVERVIEW OF PJU;EMPTION 
DOCTRINE 

illill Any state law that conflicts with federal la~ is 
preempted by the federal iaw and is without effect · 
under the Supremacy Clause of the Constitution. 

, Cipollone v. Liggett Group. Inc., 505 U.S. 504, 516 .. 
112 S.Ct. 2608, 2617, 120 L.Ed.2d 407 (1992). 
State regulation established under the historic police 
powers of the states is not superseded by federal law 
unless ·preemption is the clear and manifest purpose 
·of Congress .. Id. Accordingly, the intent of Congress 
is the touchstone·ofpreemption analysis. See id. 

ill Congressional intent to preempt state.law may be 
revealed in several ways: (1). ''express preemption," 
in which Congress defines explicitly the extent to 
which its enactments preempt state law; (2) "field 
preemption," in which stat~ law is preempted becau§e 
Congress has. regulated· a field so pervasively, or . 

. federal· law touches on a field implicating such a 
dominant federal interest, that an intent for federal 
law to occupy the field exclusively may be inferred; 
and (3) "conflict preemption," in which state law is 
preempted by implication because state and federal 
law actually conflict, so that it is impossible to 
comply with both, or state law "stands as an ob.stacle 

·to the accomplishment and execution of the full 
purposes and objectives of Congress." Teper v. 
Miller. 82 F .3d 989, 993 (11th Cir.1996) (citations 
omitted). 

ill By including an express preemption clause in the 
FBSA, Congress has demonstrated its intent that the 
Act preempt at least some state law. · See 46 U.S.C. § 
4306; ·Therefore, the issue in this case is not whether 
Congress intended for the ': FBSA to have any 
preemptive effect, but . the intended scope of 
preemption--the extent to which the FBSA pn;empts 
state law. See Medtronic. Inc. v. Lohr. 518 U.S. 470, 
--~-, 116 S.Ct. 2240, 2250, 135 L.Ed.2d 700 (1996). 
In areas traditionally regulated by the states through . · 

' ... · 

': 

.theii police powers, we apply a presumption in favor 
. of a narrow interpretation of an express preemption 
. clause. Id at ----, 116 S.Ct. at 2250. 

·VII. EXJ>RESS PREEMPTION 

Brunswick contends that the Lewises' c:laims fall 
within the scope of the FBSA's express preemption 

·clause, which provides: 
Unless permitted by the Secretary under section 
4305 of this title, a State or a political subdivision 
ofa State may not establish, continue in effect, or 
enforce a · law or regul;ition establishing a 
recreational vessel or · associated equipment 

· performance or other safety standard or imposing a 
requirement for associated equipmelllf (except 
insofar as the State or political subdivision may; in 
the· absence of the Secretary's disapproval, regulate 
the carrying or use ofinarine safety articlles to meet 
uniquely hazardous conditions or *1501 
circumstances within the State) that is not identical 
to ·a regulation prescribed under section 4302 of 
this title. 

46 U.S.CA § 4306 (West Supp.1995). According 
to Brunswick, the . Lewises' claims, if successful, · 
would. result in a regulation imposing a. propeller 
guard requirement. That regulation would not be 
identical to--in fact, it would be in conflict with--the 
Coast Guard's position that propeller guairds should 
not be required. In Brunswick's view, the C9ast 
Guard's position is equivalent to a . "regulation 
prescribed under section 4302," which preempts state 
law. Following this reasoning, Brunswick argues 
that the Le wises' claims ar~ preempted by the express. 
.terms of the FBSA preemption clause. 

In response, the Lewises contend· that the phrase 
"law or . regulation" does· not reach common law 
clai~, because Congress ·did not mention "common 
law" · · specifically in the . preemption clause. 
According to the Lewises, Congress' decision not to 
spedfy "common law"' in the preemption clause 
.demonstrates congressional intent to sav~: common 
law claims. As Brunswick points out, however, the 
omissicm of the phrase "common . law" iii the 
preemption clause is not determinative, because 
"law" and "regulation" may be read to include state 
tort actions. See Cipollone. 505 U.S. at 520-30, 112 
S.Ct. at 2619-25 (1992) (plurality opinion) (holding 
that the phrase "State law'' in the Federal Cigarette 
Labeling and Advertisiilg Act was.· intended to 
include common law claims); CSX Tramp., Inc. v . 
Easterwood .. 507 U.S. 658, 664, 113 S.Ct. 1732, 

· 1737, 123 LEd.2d 387 (1993) (common law claims 

. ' ' . 
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fall within the ~cope of the phrases "law, rule, 
regulation, order, or standard"). In fact, the 
overwhelming majority of courts have.· held th.at 
common law claims fall within the scope of "law[s]" 
and "regulation[ s]'.t expressly . preempted by the 
FBSA. See Moss v. Outboard Marine. Corp .. 915 
F.Supp. 183, 186 (E.D.Cal.1996); Davis v'. Brunswick' 
Corp., 854 F.Supp. 1574, 1580 (N;D.Ga.1993); 
Shield v. Bay/iner Marine Corpt; 822 F.Supp. 81, 84 
(D.Conn.1993); Shields v: Outboard Marine Corp .. 
776 F.Supp. 1579, 1581 (M.D.Ga.1991); Mowery v. 
Mercury Marine. 773 F.Supp. 1012, 1017 (N.D.Ohio • 
1991); Farner v. Brunswick Corp.. 239 Ill.App.3d 
885, 180 Ill.Dec. 493, 497-98, 607 N.E.2d 562, 566-
67 (1992); Rymi v. Brunswick Corp., 454 Mich. 20, · 
557 N.W.2d 541, 548-49 (1997). Contra Moore v. 
Brunswick Bowling & Billiards Corp .. 889 S.W.2d · 
246, 250 (Tex.), cert. denied, 513 U.S. 1057, 115 
S.Ct. 664, 130 L.Ed.2d 599 (1994)'. . 

We agree that the terms "law" and "regulation;' ' 
evidence an intent to include common law claims.·· 

. However, we stop short of concluding that common 
law claims are expressly preempted by the FBSA, 
because another provisiOn in the Act pulls us away 
from. that conclusion~ As the Lewjses point out, 
Congress included a. savings.clause. in the,Act, which 
seems tO save·common law claims from preemption. 
·That clause,. which is fourid within the secti.on of the 
Act entitled "Penalties and Injunctions, II provides: 

Compliance with this chapter or·. standards, 
regulations, or orders prescribed under this chapter 
does not relieve a person from liability at' common 
law or under State law. 

46 U.S;C.A. § 431 l(g) (West Supp.1995). 

[§}[Z]. Because the FBSA preempts an area (safety) 
that historically has been regulated by the states 

' . through their police powers, we must construe the 
Act's preemption clause narrowly, See Medtronic. 
518 U.S. at ----, 116 S.Ct. at 2250. The preemption 
clause easiiy could be read to cover c.ommon law 
claims, but because the savings clause i.Ildicates that· 
at least some common law claims survive express 
preemption,· we cannot give the preemption clause· · 
that broad reading. Instead, we must resolve doubts 
in favor of the .. narrower interpretation of the I . . . . . .. 
preemption clause and conclude . that. the express 
preemption clause does not cover common law 
claims. We hold that those claims are not expressly . 
preempted.. · 

The Lewises urge us to go further and hold that the 
savings clause demonstrates clear· congressional 

. "' 

intent to save common law claims from preemption. 
we find congressional *1502 intent to be less than. 
clear," given the conflicting language: in the · 
preemption and savings clauses. Just as the conflict 
between those provmons prevents ·us froni 
concluding that the . Lewises' Claims are expressly 

: preempted, so also does that conflict prevent us from 
· concluding that those claims are expressly saved. 

See Tay/or v. Genera/Motors Com. 875 F.2d 816, 
· 825 (11th Cir .. 1989) (interpreting the National Traffic 
·and Motor Vehicle Safety Act). The express terms . 
of the .FBSA . simply fail to answer the question of 
whether Congress intended to preempt common law 
clair:pS. . As a result, our decision about preemption 
depends on whether the Lewises' claims are impliedly 
preempted by federallaw. See id. at 827,,28. 

VIII. IMPLIED CONFLICT PREEMPTION 

Ifil The Lew~ses' claims are preempted impliedly by 
the FBSA to the extent that those claims conflict with 
the "acconiplishment. and execution of the full 
purposes and objectives of Congress." See 
Freightliner Corp. v. Myrick, 514 U.S. 280, ----, 115 
S.Ct. 1483, 1487, 131 L.Ed.2d385 (1995) .. II1 other 
words; the Lewises' claims·· are preempted if they 
prevent or hinder the FBSAfrom operating the way 
Congress mtended it to operate. In deciding whether 
the Lewises' claims conflict with the purposes of the . 
FBsA; we . do . not apply a presumption against 

. preemption, even though common law tort Claims are 
a mechanism of the police powers of the state. 

. Tayl~r. 875 F.2d at. 826. ''Under the Supremacy 
. Clause . of the Federal Constitution, '[t]he relative 
importance to the State of its own law is not material 
when thereis a conflict with a valid federal law,' for 
'any state law, however clearly within a State's 
acknowledged power, which iI1terferes with or is 
contrary to federal law, must yield.' " Felder v. 
Casey. 487 U.S. 131, HS, 108 S.Ct. 2302, 2307, 101 
L.Ed.2d 123 (1988) (citations omitted). · 

According to Brunswick, ·the Lewises' ·claims are· 
preempted by implication because those claims 
would interfere with the regulatory scheme enacted 
by Con'gress in the FBSA. Brunswick argues that 
the Coast Guard has the last say on whether a safety 
feature on boats or associated equipment should be 
required. Where the Coast Guard believes that a 
safety feature should not be required, Brunswick 

. argues that states may not re·quire the feature, even 
through common law claims. 

~ : . . ' 

·• I.2JilQ1 "[A] federal decision to forgo reglilation in a . 
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given ' area may imply an authoritative federal 
determination' that the area is best left un regulated, . 
and in that event would have as much preemptive 
force as a decision to regulate." Arkansas Elec. 
Cooperative Corp. v. Arkansas Pub. Serv. Comm'n, 
461 U.S. 375, 384, 103 S.Ct 1905, 1912, 76 L.Ed.2d 
1 (1983) (emphasis in original). Though a decision 
not to regulate does not always have preemptive 
effect, see Puerto Rico Deptc of Consumer Affairs v. 
Isla Petroleum Corp .. 485 U.S. 495, 503, 108 S.Ct. . 
1350, 1355, 99 L.Ed.2d 582 (1988), it does ,"where 
[the] failure of ... federal officials affirmatively to 
exercise their full authority takes on the character of a 
ruling ·that no such regulation is appropriate or · 
approved pursuant to the policy of the, statute." Ray V; 

Atlantic Richfield Co., 435 U.S. 151, 178, 98 S.Ct. 
988, 1004. 55 L.Ed.2d 179 (1978) (citations omitted). 

Llll The Lewises argue that the rule. of Atlantic 
Richfield does not apply here, because Congress ·did 
not intend for a'mere decision not to regulate to have 
preemptive effect under the FBSA. In the Lewises' 
view, any state regulation on boat and equipment 

. safety standards is permissible, unless the Coast · 
·. Guard . promulgates .. a regulation that conflicts with 

· the state regulation. As the Lewises understand the 
FBSA regulat.ory scheme, a Coast Guard position not . 
to.impose a safety standard on a matter leaves room . 
for states. to impose safety standards on that matter. 
There being no regulation on propeller guards, the 
Lewises argtie that their claims are not affected by 
th~ Coast Guard's position. For support, they point 
to *1503Freightliner Corp. v. Myrick. 514 U.S. 280, 

· 115 S.Ct. 1483, 131 L.Ed.2d 385 (1995), a case in 
which the Supreme Court concluded that an absence 
·of regulation on a safety matter did not preempt state 
common law claims imposing such standards. 

In Freight/in er. the Supreme Court considered· 
·whether common law claims based on the failure to 
install an,tilock brakes were expressly or impliedly 
preempted by the Vehicle Safety Act. See id. at ----, 
115 S.Ct. at 1485. The preemption clause in the 
Vehicle Safety Act provided: 

Whenever a Federal motor vehicle safety standard 
established under this subchapter is in effect, no 
State or political subdivision of a State shall have 
any authority either to establish, or to. continue. in 
effect, with respect to any motor vehicle or item bf 
motor vehicle equipment any safety standard 

· applicable to the same aspect of performance of 
such vehicle or item of equipment which is not 
identicalto the Federal standard. 

15 U.S.C.A. § · 1392(d) (West 1982) (repealed 

1994). The defendants in Freightliner argued that 
the failure-to-install· claims were preempted, because 
the . relevant agency had indicated its intent to 

. regulate braking systems by promuligating · a 
regulation on that matter. That regulation was struck 

' down by an appellate court, but the defendants in 
Freightliner believed it still had preemptive effect, 
because it demonstrated the agency's intent to forbid 
state regulation on braking systems. ·Id. at ----,. 115 · 
S.Ct. at 1487. . 

The Supreme Court rejected that argument. First, 
the Court explained, there was no evidence that the 
Vehicle Safety Act gave the relevant· federal agency 
exchisive authority to issue safety standards. Id. In 
fact, the preemption clause in that act clearly implied 
that states ·could impose safety standards on auto 
manufacturers, until the federal government came 
forward with a different standard. . Therefore, under 

. the Vehicle Safety Act regulatory scheme, the 
' . absence of regulation failed to have preemptive effect 

under the Atlantic Richfield doctrine; instead, the 
agency's failure. to put into effect a valid regulation 
left the state common law intact. Id. Furthermore, 
the Court reasoned, Atlantic Richfield was inapposite 
because: 

the lack of federal regulation [on antilock brakes] 
did not result from an affinnative deeision of 
agency . officials to refrain from regulating air 
brakes. [The agency] did not decide that the 
mirtJimum, objective safety standard required by U 
U.S.C. § 1392(a) should be the absence of all 
standards, both federal and state. 

Id. (footnote omitted). 

In contrast to the Vehicle Safety Act, the lFBSA was 
intended to give its regulatory agency--the Coast 
. Guard--exclusive authority to issue safety standards: 

This section [containing the preemption clause] 
provides for federal preemption in the issuance of 
boat and equipment safety standards: · This 
conforms to the long history of preemption in 
maritime safety matters and is founded on the need 
. for uniformity applicable to vessels moving in 
interstate commerce. In this case it also assures 
that manufacture for the domestic trade will not 
involve compliance with widely varying local 
requirements. At the same time, it was recognized 
thatthere may be serious hazards which are unique 
to a particular locale and which would justify 
variances at least with regard to the carriage or use 
of marine safet)r articles· on boats. Therefore, the 
section does permit individual States ·to impose 
requirements with respect to carrying or using 
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marine safety articles which go beyond the federal 
requirements when necessary to. meet uniquely · 
hazardous local conditions or circumstances. A. 
right of disapproval, however; is reserved to the 
Secretary to insure that indisctjminate use ,of state 
authority does not seriously impinge on the basic 
need for uniformity. 
The section does not preempt state law or 
regulation directed at safe boat operation and· use, 
which was felt to be appropriately within . the 
purview of state or local concern. 

S.Rep. No. 92~248, reprinted in 1971U.S.C.C.A.N. 
at 1341. See *1504Elliott v. Brunswick Coro .. 903 
T2d · 1505, 1508 (11th Cir.1990) ( "[T]h~ [FBSA] 
gives the Coast Guard the exclusive responsibility for 
establishing safety regulations.") (dicta); Williams v. 
US. Dept. o(Transportation. 781F.2d1573, 1577 & 
n. 4 (Hth Cir.1986) (with the FBSA Congress' 
expressly preempted state regulation regarding 
performance and safety· standards for . boats and 
associated equipment) (dicta). While an absence of 
regulation under the Vehicle Safety Act does not 
prevent states from regulating motor vehicle safety 
standards, an absence of federal regulation under the 
FBSA means that no regulation, state or federal, is 
appropriate. Freightliner is distinguishable for that 
reason. 

Also in contrast to Freightliner, the relevant agency 
byre, the Coast Guard, did make an ·affirmative 
decision to refrain from regulating propeller guards. 
Unlike the agency in Freightliner, the Coast Guard 
did not try to promulgate .a regulation, and then fail, 
under a statutory scheme that would leave state law 
intact in the absence of federal regulatory action._ 
Instead, under a statutory scheme that forbids any 
state standard or .regulation "not identical to" a 
federal regulation,' the Coast Guard decided not to 
issue a regulation. After consulting with the 
Advisory Council and reviewing the available data, 
the Coast· Guard reached a carefully considered 
decisi.on that "[aJvailable propeller guard accidynt 
data · do not support imposition of a regulation 
requiring propeller guards on motorboats." 

The Coast Guard decided not o:nly that a federal 
regulation would be inappropriate, but that the .. 
scientific data counseled. against any regulation 
requiring propeller guards. Given that Congress 
intended for the FBSA to create a uniform systetp of 
regulation, and that the .. Coast· Guard has determined 
that propeller guards should not be required, . the 
Coast Guard's position mandates an absence of both 
federal and state propeller guard requirements. See 

Ryan v. Brunswick Corp .. 454 Mich. 20, 557 N.W.2d 
541, 549-50 (1997). See also Puerto Rico. 485 U.S. 
at 503, 108 S.Ct. at 1355 ("Where a comprehensive· 
federal scheme intentionally leaves a portion of the 
regulated field without controls, then the preemptive 
inference can be drawn--not from federal inaction 
alone, but from inaction joined with action.") 
(emphasis in original). Freightliner does not require 
that we hold otherwise. · 

But the Lewises contend that even if Freightliner is 
· not controlling here, we cannot find an implied 

conflict between their claims and the Act, because we 
know from the savings clause that Congress expected 
some common law clairns to be brought iri this area. 
About the savings clause, the Senate report· says: 

This section is a Committee amendment and is 
intended to clarify that compliance with the Act or 
standards, regulations, or orders promulgated .. 
thereunder, does not relieve any person from 
liability afcommon law or under State llaw. The,. 
purpose of the section is to assure that in a product 

.. I liability suit mere compliance by a manufacturer 
with. the minimum standards promulgated under 
the Act will not be a complete defense to liability; 
Of course, depending oil the rules of evidence of 
the particular judicial forum, such compliance may 
or may not be admissible for its evidentiary value. 

S.Rep. No. 92-248, reprinted in 1971 U.S.C.C.A.N. 
at 1352. 

, ll11 From the savings clause, we know that 
Congress understood at least some product liability 
claims to be consistent with the FBSA regulatory 
scheme. In. order to decide which claims, we. must 
de_termine when product liability claims '.can be 
brought · without upsetting the overall scheme 
Congress intended. Addressing that question, several 
courts have held that the only claims whiich do not 
present a conflict with the FBSA regulatory scheme 
are . product liability claims based on the defective 
design or installation of products that are already 
installed, as opposed to claims based on the failure to 
install !l ·certain safety device. See Carstensen v. 
Brunswick Corp .. 49 F.3d 430, 432 (8th Cir.), cert. 
denied, 516 U.S. 866, 116 S.Ct. 182, 133 L.Ed.2d 
120 (1995); *1505Moss v. Outboard Marine Corp .. 

· 915 F.Supp. 183, 187 (E.D.Cal.1996); Mowery v . . · 
Mercury Marine. 773 F.Supp. 1012, 1017 i(N.D.Ohio 
1991); .Rubin v. Brutus Corp .. 487 So.2dl 360, 363 
(Fla.Dist.Ct.App.1986); Farner v. Brunswick Corp., 
239 Ill.App.3d 885, 180 Ill.Dec; 493, 498, 607 

· N.E.2d 562, 567 (1992); Ryan v. Brunswick Corp .. 
209'Mich.App. 519, 531 N.W.2d 793, 796 n. 1 

Copr. © West 2004 No Claim to Orig. U.S. Govt. Works 



• 

• 

•• 

107 F.3d 1494 . . Page 10 
65 USLW 2642, l997A.M.C. 1921, Prod.l,iab.Rep. (CCH) P 14,903, 91 FCDR1601, lOFla:. L. Weekly Fed. C 
767 
(Cite as: 107 F.3d 1494) 

(1995), aff'd, 454 Mich. 20, 557 N.W:2d 541 (1997); 
Mulhern v. Outboard Marine Corp .. 146 Wis.2d 604, 
432 N.W.2d 130, 134-35 (1988}. Permitting product 
liability claims against manufacturers for negligent or 
defective design of products required by the Coast · 

· Guard, cir for products provided voluntarily by 
manufacturers, simply requires manufacturers to 
comply with FBSA regulations, and to do a11_Y 

. additional manufacturing, in a non-negligent and 
non-defective manner. Permitting such claims is · 

· consistent with the FBSA scheme, which is designed 
to ensure that boats and associated equipment are 
sak 

By contrast, claims based on the faillire io install a 
product. that the Coast Guard has decided should. not 
be ,required would conflict with the regulatory 
unifol:mity purpose of the FBSA. Without doubt, the 
Lewises' product liability claims seek to impose a 
propeller guard requirement. See Carstensen, . 49 
F.3d at 432. That requirement conflicts with the 
FBSA's grant of exclusive regulatory authority to the 
Coast Guard, and for that reason th,ose claims are in 
·conflict with and are therefore preempted by the Act. , 

[LlJThe Lewises argue that their fraud claim should 
be treated differently from their other claims, because 
it would not create a propeller guard requirement 
beyond FBSA requirements. We disagree. If the 
Lewises succeeded with their. fraud claim, a jury 

· could impose liability upon Brunswick for attempting 
to persuade the Coast Guard and others that propeller 
guards are unsafe. The necessary element of 
causation in any such claim would be that but for the 
wrongful conduct of Brunswick, propeller guards 
would have been required by the Coast Guard. Such 
a judgment would conflict with the Coast Guard'~ 
position that propeller guards should not be required. 
Thus, the fraud claim is inlpliedly preemPted by the 
Coast Guard's position and the preemptive effect 
given that position by the FBSA. 

Regulatory fraud claims of this nature are impliedly 
· · preempted for fundamental, systemic reasons. 

Pennitting such claims would allow juries to second­
guess federal agency regulators through the guise of 
punishing those whose actions are deemed to have 
interfered with the proper functioning of the 

· regulatory process. If that were permitted, federal 
regulatory decisions that Congress intended to be 

· dispositive would merely be the first round of 
decision making, .with later more iillportant rounds to 
be played out in the various state courts. Virtually 
any federal agency decision that stood in the way of a 

lawsuit cciuld be challenged indirectly by a claim 'that 
the industry involved had misrepresented the relevant 
data . · or had otherwise managed to· skew the 
regulatory result. Ironically, such circumvention of 
the regulatory scheme likely would be more 
pronounced where, as here, Congress mandated more 
extensive industry input into the regulatory process. 
See 46 U.S.C; § 4302(c). Congress could not have· 
intended for the process it so carefully put in placeto 
be so easilya:nd thoroughly U11derniined.JEN_l} 

FNl. The Lewises' claim may be read to 
address alleged fraudulent 
misrepresentations by Brunswick to 
individuals and groups outside the federal . 
government. · To the extent that the Lewises 
intend .to hold Brunswick liable fo1r allegedly 
dissuading · other manufacturers from 
installing propeller guards, their cl~im fails 
on c.ausation grounds, because their daughter 
was struck by a propeller on a Brunswick 
motor. To the extent that the Lewises seek 
to hold Brunswick liable for alleged fraud 
upon state regulators, their fraud claim is 
preempted because state regulatory 
decisions of the propeller guard issue are 
themselves preempted. 

In sum, we conclude that because Congress has 
made the Coast Guard the exclusive authority in the 
area of . boat and equipment safety standards, its 
position rejecting a propeller guard requirement takes 
ori the charac.ter of a ruling that no such requirement 
may be imposed. That position impliedly *1506 
preempts state law requirements of propeller gt.lards, 
even in the form of common law claims. It also 

· prevents plaintiffS from bringing frauid claims 
intended to demonstrate that the Coast Guard would 
have reached a different conclusion on the matter of 
propeller guards but · for alleged industry 
manipulation or subversion of the federal regulatory 

. .process. We hold that each of the Lewises' claims is 
preempted by implication because it conflicts . with 
the Coast Guard's position on propeller guards and 
would interfere with the FBSA ·regulatory. process 
designed byCongress. 

IX. CONCLUSION 
The district court's ·grant of summary judgment to 

·Brunswick i.s AFFIRMED . 
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Brett Kavanaugh - Products Liability 

Allegation: · In Geier v. American Honda Motor Company, Mr. Kavanaugh filed an amicus 
brief on behalf of the Alliance of Automobile Manufacturers to preclude a woman 
who received serious injuries in a car accident from recovering damages from the 
car manufacturer. The car manufacturer had not installed airbags in the car even 
though Washington, D.C. law required such airbags. -529 U.S. 861 (2000). 

Facts: 

~ In an opinion written by Justice Breyer, the U.S. Supreme Court agreed with a 
position taken by Mr. Kavanaugh's client in its brief. 

i/ The Supreme Court held that safety standards promulgated by the Department of 
Transportation, pursuant to an Act of Congress, preempted the D.C. law requiring 
airbags, and that therefore the plaintiff could not bring an action under the D.C. -
law. Geier v. American Honda Motor Company, 529 U.S. 861, 875 (2000!'. 

./ Federal Motor Vehicle Safety Standard (FMVSS) 208 required that auto 
manufacturers equip some but not all of their 1987 vehicles with passive 
n~straints. 

Because a universal airbag requirement like that in place in D.C. would dilrectly 
conflict with the safety purposes behind enactment of FMVSS 208, the long­
standing principle of preemption applied and, the D.C. requirement could not be 
enforced. 

,/ The plaintiffs car in this case contained a restraint system expliCitly authorized 
_,by Standard 208, and thus was.in full compliance with the Federal regulation. 

-- ~- ·-- AH of the circuit courts to consider the issue, including the 9th Circuit, agre~d ~ith 
~ither the. impiied or (express preemption arguments set forth in the brief Mr. 
Kavanaugh fi,led on behal( of his client. · 

,/ District Judge William Bryant, appointed by President Johnson, granted American 
- Honda suminary judgment in this case based on the express preemption argum~nt -

later set forth in the brief. 

The D.C. Court ~f Appeals affirmed the lower court decision on implied , _ _ 
preemption grounds in a unanimous opinion written by Clinton appointee Judge 
Judith Rogers . 

./ Four other circuits came to the same conclusion as the D.C. Circuit. 
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· The 9th Circuit adopted the expre~s preemption argument set forth in the brief 
s1:lbmitted by Mr. Kavanaugh, that the Motor Vehicle Safety Act expressly 
preempted state tort sui~s brought on the basis of a lack of an airbag. 

);;> The Clinton Administration, through the office of Solicitor General, also argued in 
its brief that tbe state law claims.were impliedly preempted by the federal standards 
promulgated by the Department of Transportation. 

.···\ . 
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*I QUESTION PRESENTED 

Whether .the National Traffic and Motor Vehicle Safety Act of 1966, 15 U.S.C. 1381 
et seq. (1988) I or Federal Motor veliicle Safety Standard 208, 49 C.F.R. 571.208 
(1987), preempts a state common law tort _claim that an a_utomobile manufactured in 
1987 was defectively designed because .j,.t· lacked an ai·rbag .. 
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865 F.2d 395 (1st Cir. 1988), cert. denied, 494 U.S. '1065 (1990) 
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494 U.S. ,1065 (1990) •.. 11, 26 

Constitution, statutes and regµ1ations; 

U.S. Const. Art. VI-, Cl. 2 (Supremacy Clause) ... _ 9, 17, 27 
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Act c)f July 5, 1994, Pub. L. No. 103-272, 198 Stat. 745 (49 U.S.C. 30101 et seq;) \ 
1 

§ 1 (a), 108 Stat. J45 ... 1 
' 

§ 1 (e), - 108 Stat. 941-973 ... 1 

Intermodal Surface Transportation Effic:iency Act of 1991, 49 U.S.C. 30101 et seq.:_ 

49 u.s.c. 30103 ··- 20 

49 u.s.c. 30103 (b) ... 20 

49 u.s.c., 30103 (b) (1) ... 2,, 12, 13 

49 u.s.c. 30103 (ei ... 3, 13, 20 

49 u:s.c. 30127 ... 3 

49 u.s.c, 30127.(f) (2) ... 3 

Motor Vehicle and School Bus Safety Amendments of 1974, Pub. ·L. Nb. 93-492, § 109, 
88 Stat. 1482 (15 U. S .c, 1401 (b) (1988)) ... 24 . 

Na.tional Traffic and Motor Vehicle safety Act of 1966, 15 u.s.c. 1381 et seq. 
(1988):' 

15 u.s,c. 13.81 ... 1, 2, 22 
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• 15 u.s.c. 1391 (2) ... 2., 13, 15, 21 

15 u.s.c. 1392 ... 13, 22 

I~, 15 U.S.C. 1392 (a) ... 1, 2, 13 

15 U.S.C. 1892(d) (§ 103(d)) ... 2, Br 10, 12, 13, 14, 20 

15 u:s.c. 1397 ... 22 
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*VI 4 9 C. F. R. ( 19 8 7) : 

Section 571.105 .:. 21 

Section 571.125 ... 2~-22 

Section 571.208 ... 1, 3 

•• $ection 571.208.S4.1.3.1 ... 3 

Section 571.208.S4.1.3.2 ... 3 

~ection 571.208.S4.1.3.3 ... 3 

Section 57~.208.S4,lc3.4 ... 5 

Section 571.~08.S4.1.4 ... 3 

Section 571.208.S4.1.5.3 ... 3 

Section 571.212 ... ~3 
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p. 28,972 ... 26 ! 

p. 28,987 ... 24 
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p. 28,997 ... 5 
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H .. R. Rep. No. 1776, 89th Cong., 2d Bess. (1966) ... 14, 19, 20 

S. Rep. No. 1301, 89th Cong., 2d Sess. c(1966) ... i2, 19, 25, 29 

.! 

Webster's Third New International Dictionary (1993) ... 12 
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The National Traffic and M?tor Vehicle Safety Act of 1966, 15 u~s.c. 1381 et seq. 
(1988), requires the Secretary of Transportation t.o promulgate motor vehicle safety 
standards. 15 U.S.C. 1392 (a). [FNl] .This case coric.erris the preemptive effect of the 
Act and one of those standards, Federal Motor Vehicle Safety standard 208, 49 
C.F.R. 571.208 (1987) I which governs occupant trash protection. The Court's­
.decision may.affect the .mariner in which the Secretary exercises hii:; regulatory 
authority under the Act. 

FNl. The Act.was recodified, along with other Acts governing. transportation, 
on July 5, ·1994, nwithout ·substantive change. 11 Pub. L. No. 103-272, § 1 (a), 
108. Stat. 745; see§ l(e), 108 Stat. 941-973 (codifying new 49 U.S.·C. 30101 
et seq.).. Like the court of appeals and petitioners, we generally refer to 
the earlier version of the Act. · · · · 

*2 STATEMENT 

1. Congress enacted the National Traffic and Motor Safety Vehicle Act of 1966 
(Safe'ty Act or Act) to 11 reduce traffic accidents and deaths and injuries to persons 
resulting from traffic accid~nts. 11 15 U.S.C. 138i .. The Act directs the Secretary of 
Transportation to "establish by order motor vehicle safety standards, 11 15 U.S.C. 
1392(a), which are defined as "minimum .standard[s] for motor vehicle performance or 
motor vehicle equipment performance," l5 U.S;C. 1391(2). Each standard 11 shall be 
practicable, shall meet the need for motor vehicle safety, and shall be stated in 
objective terms. 11 15 U.S.C. 1392(a). 

The Safety Act contains a preemption provj/sion1 which provides in relevant part: 
Whenever a. Fede.ral .motor vehicle safety standard establisl:led under. this . 

subchapter is in effect, no State or political subdivision of a State. shall have 
any authority either t,o establish, or to continue in effect, with respect .to any 
motor vehicle or item ofmoto'.r vehicle equipment[,i any saf~ty standard applicable 
to the same aspect of performance of such vehicle: or item of equipment which is not 
identical to the Federal :standard. · . · 

1.5 u.s.c. 1392(d). [FN2]The Act also contains a provision, whic.h petitioners 
refe'r to as a: savings clause, that describes *3 the effec.t ·of compliance with 
federal st~hdards on comm~n l~w liability. That clause provides·that 11 [c]ompliance 
wi.th any Federal motor vehicle safety standard issued under this subchapter doe.s 

·not exempt any person from any liability under common law." 15 u.s.c. 1397(k). 
[FN3] .. . . 

FN2. As we explain in note 1, supra, the Safety Act was amended and .· 
recodified in 1994 without substantive.change .. section 1392(d) is now 
codified at 49 u.s.c. 30103(b) (1) and states iii.relevant part: 

· When a motor vehicle safety standard is in effect .under this chapter, a State 
or political subdivision of a State may prescribe or continue in effect a 
standard applicable to the same a~pect of performance of a motor vehic;I.e or 
motor vehicle equipment only if. the standard is ide,ntical to the standard 
prescribed under this chapter. 

FN3. Section 1397(k),is now codified at 49 u.s .• c. 30103(e), which states: 
11 CompliaIJ.ce with a motor vehicle safety standard prescribed under this 
chapter does.not' exempt a'person from liability at common law." 
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2. Federal Motor Vehicle.Safety 'Standard 208 regtiiates occupant crash protection, 
49 C.F.·R. 571.208. The Secretary promulgated the version of Standard 208 a.t issue 
in this case in 1984, after nearly· 15 years· of analysis, rulemaking, and 
litigation. See Motor Vehicle Mfrs. Ass'n v. State Farm Mut. Auto. Ins. Co., 463 
u.s. 29·, ~4-38 (1983); state' Farm Mut. Auto. Ins. co. v. Dole, 802 F.2d 474·, 477-
478 (D.C, Cir. 1986), cert. denied, 480 u.s: 951 (1987). 

Beginning with the ;1987 .model 'year (in 'which 'i;ietitioners:• car wa.s manufacit;ured) , . 
Standard 208 phased in a ·requirement that all hew passenger cars have some type of 
passive restraint system, i .. e., a.device that works automatically, without: any 
action by the occupants, to help protect occupants from injury during a collision.· 
Standard 208 required manufacturers to install some type of passive restraint in at· 
least 10% of their 1987 model year cars. 49 C.F.R, 571.208.,S4.1.3.1. [FN4J *4 The 
rule did not, however, require installation of any particular type of passive 
restraint. Instead, it gave manufacturers the option to install automatic 
seatbelts, airbags, or any other suitable technology that they might develop, 
provided they met the performance requirements' specified in the rule. 

FN4. The percentages iricreased.each year until the 1990 ~odel year. Beginning 
in .that model year, all new cars. were required to have a passive rei;;traint 
system. 49 C.F.R. 571 .. 208.S4.1.3.2, 57L208.S4.1.3.3, 571.208.84.1.4. In 
response to the Intermodal Surface .Transportation Efficiency Act of 1991, 49 .. 
u.s.c. 30127, the .secretary has amended Standard 208 to require that, -
beginning in' the 1998 .model y~ar; ·all new cars have an airbag at the driver's 
and right front passenger's position. 49 C.F.R. 571.208.S4.1.5.3. Section 
30127 (f) (2). provides that ''[t]his section and the amendments to .Standard 208 
made under this section may not be con~trued as indicating an intention by 
Congress to affect any liability of a motor vehicle manufacturer un~ler 
applic;able. la.w. related to vehicJes with or without [airbags]." 

In adopting that standard, the Secretary expressly copsidered, and rejected, a 
proposal to require airbags ir: all cars. See 49 Fed. Reg. 29,000-29,002 (1984); 
The Secretary :teasoned.that·some people had serious concerns about airbags, and, if: 
airbags we:te required.in all cars, there could be a public· backlash in which sonie 
people disabled the airbags, thus eliminating their safety benefit. J:d. at 29,001. 
The Secretary also concluded that, although airbags and s.eatbelts together may _ 
provide greater safety benefits than automatic •seatbelts alone, the effectiveness 
of an airbag system is "substantiaily diminished" if, ~s then often occur~ed, the 
occupant does not wear the seatbelt. Id.·at 28,996. Further, airbags were found 
"unlikely to be as .cost effective" as. automatic. seatbelts,,, a·nd, because of. the high 
replacement cost of airpags ,- some people might 'not; replace them after deplpyment, . 
leaving no automatic protection for front seat occupants. _Id. at 29, 001. 1?inally,. 
little developmental work had been .done to install airbags in smaller cari3, and the 
Secretary found that unrestrained occupants; pa:tticul·arly children, could be 
injured by the deployment of airbags in those cars. Ibid. 

In light of those concerns, the Secretary det~rmined that manufacturers should 
have a choice of.ways to *5 comply with the passive .restraint requirement~·49 Fed . 

. Reg. at.28,997. The Secretary anticipated.that nianufac;turers would. respond to that 
choice by using a variety of passi 've restraints, including airbags and automatic:. 
seatbelts. Although airbags were more expens.ive than automatic seatbelts, th~ 
Secretary expected manufacturers to install' airbags. in some cars, because one· 
manufacturer had already begun to ·Off'er airbags, others had indicated plans to do. 
so, and the rule provided an incentive to us·e airbags and other non-belt 
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technologies. Ibid. [FN5] 
·, i ; • : • ,·····.· " • , • • 

' ' 

FN5. In determining whether a· manufacture'r installed passive restraints in 
the requisite percentage of itsfleet during the:phase-in period, Standard 
208 counted each car with an airbag or other rion'-belt passive restraint as 
the equivalent of 1.5 cars with autom(ltic seatbelts. 49 C.F.R. 
~~l.208.S4.1.3.4; 49 ~ed. Reg. at:29r000. ;~ 

The Secr,etary concl~ded that installati~n of a variety of passive restraint 
systems would haye several. safety advantages. The latitude provided the industry 
would enable manufacturers to "develop the most effective systems" and would "not 

,'discourag[e]··the.development ofoth~rtechnol6gies." 49 Fed. Reg. ati28,997. In 
addition, the availability of alternative devices would enable the industry to 
'lovercome any concerns about, public acceptability by permitting some public 

. choice.~· Ibid. Customers who did not like airbags could buy a car with automatic 
seatbelts, arid those who did not want the automatic belt'S 'could select a 'car with 
airbags. Ibid. Finally, widespread' use of both airbags. and au tom.a tic seatbelts was 
"the only way to develop definitive data" about Mhich alterilative is more: 
effective. Ibid. [FN6] 

FN6. The Secretary also concluded that a gradual phase··}n of the passive 
restraint requirement would better serve the.Act's safety purpose .than a 
uniform .implementation on a fiingle future date, One purpose of the phase-,in 
wa·s to achieve the instai,lation of passive restraints in some. cars earlier 
than if a single effective date had been established, since it would have 

. taken longer for all cars to be redesigned to inc.lude a passive restraint. 
··The phase-in also increased the likelihoodthat manufacturers.would use,· 
'.airbags, which :required a 'longer l~ad tim~ for redesign. Finally, the phase-, 

iri gave .consumers and the agency time .to develpp more information about th~ 
benefits.of passiye restraints, thus enhancing\the opportunity to overcome 
public resistance. 49 Fed.· Reg. at 28,999-29,,000 . 

. " . " .. / · .. · -. ·.· :··. .. ... 

*6 3 .. In January 1~92; •·while driving a 1987 Bond.a A:c;:cord; petitioner Alei.i~ .Geier 
collided with a tree in 'the Dist.:rict of coli.miliia. Although she .was wearing her 
seatb~lt·, sfiesustained "serious and grievou·s injur.ies." J.A. 2c-5. Ms. Geier and 

'her parents (alsq petitioners) sued respondent American Honda .Motor Company, Inc,, 
in. the United States District Court for the Disfrict of. Columbia, Pet. App. 2 n.'1.. 
Alleging that their car was negligently and defectively designedbeca,use it lacked 
a driver's-Side, airbag in addition tq a manual seatbelt, they sought: damages under 

.·the common law of the Dist;riCt of Columbia.· J?et. Br .. · i2. · 

'.The dis.t:i:'ict court: grartted respondent Is motio~ fo~· .summary judgment; Pet.• App. '17-
20. The court held tha,i petitioners' tort claims.were ~xpressly preempted by the>·.· 
Safety Act because recovery on the claims would be ''~quivalent i:o a safety standard 
p:i;-omulgated by tl;le state a.egisl(lture or a state :regulatory .body. II Id. a~ 1. 9. 
. ' . . . 

. 4' The court of appeals affirmed, but :it: employed a different preemption analysis. 
Pet. App:. 1-16. The court acknowledged•that the term, "standard" in the Safety'Act's 
preemption provision could be read in i!3,0lation to encompass requirements imposed 
by conimon law tort: VE!rdicts, but. the dourt. recognized that the preemption 'clause 
must be interpreted in light of the entire Safety A.ct, including the savings· 
clause. Id. at .9-*711. T.he court ultimately found it unnecessary tq resolye(the 
express preemption question, because·-it, concluded _t!lat. Cl. verdict in petitioners'• 
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favor "would· stand as an obstacle to the federal .government's chosen. method of 
, .achieving the Act's safety. objectives, and consequently, the Act impliedly pre-. 

empts [the] lawsuit." Id. at 12. 

The court of appeals rejected petitioners' claim th.at this Court's decision in 
Cipollone v. Liggett Group, 505 U.S. 504 ·(1992), prevents courts from conducting 
implied preemption analysis when a statute has an express preemption provision and 
a savings clause. Pet. App. 12~13. The court of appeals noted that this Court 
rejected a similar argument in Freightliner Corp; v. Myrick, 514 U;S. 280 (1995), 
in which the Court engaged i~ implied preemption. analysis after concluding that the 
Safety Act did not expressly preempt the stat~ tort claim at issue. 

Applying implied preemption analysis,,· the court of appeals determined that 
"allowing liability for the absence of airbags would 'interfer[e] with the method 
by which Congress intended to meet its goal of increasing automobile safety.' " 
Pet. App. 14 (citation omitted) . The. court explained: 

A successful no-airbag claim wol,lld mean that an automobile without an airbag was 
defectively designed. Congress, however, delegated authority to prescribe specific 
motor vehicle safety standards' to the Secretary of Transportation, who in turn 
explicitly rejected requiring airbags in all cars on the ground that a more 
flexible approach would better serve public ·safety .. 

Ibid.' (citation omitted). The Secretary had decided that a choice among passive 
restraint systems would advance public safety by "allowing consumers to adjust to 
*8 the new technology and by permitting experimentation with designs for even safer 
systems." Id. at 15. The court therefore concluded that "allowing design defect 
claims based o:h the absence of an airbag for the model-year car at issue would 
frustrate the Department's policy of encouraging both public acceptance of the 
airbag· technology. and experimentation with better passive restraint systems." Ibid. 

SUMMARY OF ARGUMENT 

Petitioners' tort claims are not expressly preempted by the Safety Act, but: they 
are impliedly preempted because they conflict w.ith Standard 208. The Safety Act's 
preemption clause, 15 u.s.c. 1392(d), does not bar the claims, because, 
particularly when read in conjunction with t.he Actis savings clause, 15 U.S.C. 
1397(k), it expressly preempts only prescriptive rules affirmatively promulgated by 
a state legislature or admip.istrative agency.· Although· the reference in the 

·preemption provision to a, state ''standa:rdn could, in isolation, be understood to 
encompass common. law tort; rules, that reading i.s not consistent with the remainder 
of the Act, including the express reference to "common law" in Section 1397(k). 
Moreover, if Section 1392(d) preempted.all common law actions involving the same 
aspect of performance as a federal safetystahdard, there would be no meaningful' 
role for Section 1397 (k'), which provides that compl:iance with a federal safety 
standard does not "exempt" a person from common law liability. 

The Secretary of Transportation has therefore long taken the view that 1 although 
state legislatures and administrative' agencie's may not aqopt a safety standard that 
differs from a federal standard governing the same aspect of performance, 'state' 
courts are not necessarily precluded from e_ntering tort judgments that a. *9 vehicle 
was defectively designed with respect to that aspect of· performance. That 
interpretation could create some tension within the Safety Act, but any· tension 
reflects a congressional compromise between· the interests in uniformity and in 
permitting St:ates to compensate accident victims. 

There is no danger that tort liability will undermine the Act, because common law 
claims still must yield if they conflict with.federal safety standards. Section 
1397 (k) does not preserve those claims because it neither re·fers to preemption nor 
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states that common law liability is preserved even if it conflicts with a 'federal 
standard. Congress legislates·against the background of the Supremacy Clause, which 
provides that. state law yields if it· conflicts with federal law. Thus, absent a 
solid basis to believe .that Congress intended to alter traditional preemption 
analysis, a statute should not be interpreted to permit state laws to~operate in a 
manner that conflicts with federal law. 

Petitioners' claims conflict with Federal Motor Vehicle Safety Standard 208, 
becaus.e a judgment for petitioners would stand as an obstacle to the accomplishment 
of the.full purposes and objectives of the Standard, In promulgating the version of 
Standard 208 that was in effect when petitioners' car was manufactured, the 
Secretary rejected a proposal to require airbags in al.l cars, because she 
cl.etermined that safety would best be served if.manufacturers were permitted at that 
time to. install a variety: of passive. restraints.· P

1
e_ti tioners' attempt to hold a 

manufacturer liable for failing to install a particular type of passive restraint-:: 
"an airbag--would conflict with that policy of encouraging a diversity of passive 
restraints.· Petitioners' claims are therefore preempted. 

*10 ARGUMENT 

In cases addressing whether the Safety Act or Standard 208 preempts tort claims 
that an automobile is defectively or negll.gently designed because 'it does not 
contain an airbag, the parties, arid some courts, have tended to take an all-or­
nothing view of preemption. Manufacturers have argued, and some courts have held.1 
that Section 1392(d). preempts any common law, ruling imposing a standard of care 
greater than the standard set by federal law. See, e.g., Harris v. Ford Motor Co., 
110 F.3d 1410, 1413-1415 (9th Cir. 1997); Wood v. General Motors Corp., 865 F.2d 
395, 412-413 (1st Cir. 1988), cert. denied, 494 U.S. 1065 (1990). In contrast, 
plaintiffs have argued (as do petitioners in this case) that .a federal safety 
standard can never preempt a tort claim because Section 1397(k) preserves all 
common law actions. · 

We agree with neither approach. As this Court has explained,· when a federal 
regulatory scheme preserves a role for state law, "conf:l.ic.t-pre-emption analysis 
must be applied sensitively *** to prevent the di.minution of the role Congress 
reserved to the St.ates wh.ile at the same time preserving the federal role." 
Northwest Cent. pipeline 'Corp. v. State Corp. Comm'n, 489 U.S. 493, 515 (1989). · 

The Secretary's longstandingyiew is that, read in the full statutory context, 
Section 1392(d) p)'."ohibits state legislative or administrative bodies from 
prescribing safety standards. different from those prescribed by the Secretary but 
does not. expressly.preempt state tort.*ll claims. At the same time, the Secretary's 
view has been that Section 1397 (kl does not preserve tort claims that actually · 
conflict with a federal standard-but rather provides that compliance with .federal 
standards does.not, in itself, immunize manufacturers from liability. See U.S. 
Amicus Br. at 16 & n.10, 28-29, Freightliner Corp. v. Myrick, 514 U.S. 280 (1995); 
U.S. Amicus Br. at 7-16, Wood v. General Motors Corp., 494 U.S 1065 (1990) (No. 89-

.46). That.view is entitled to "substantial.weight." Medtronic, Inc., v. Lohr, 518 
. U.S. 470, 4~6 (1996); id. at So5~so6 (Breyer, J.; concurring). 

Petitioners' .tort claims that their vehicle-was defectively and negligently 
designed because it lacked an airbag are .thus not expressly preempted by the Safety 
Act. Their ~laims are, however'· preempted by implication, because a judgment for 
petitioners would frustrate Standard 208's policy of encouraging a variety of 
passive restraints. · 

A. The Safety Act Does Not Expressly Preempt Petitioners' Tort Claims. 
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In 1987, when petitioners' automobile was manufactured, the Safety A:ct's' 
preemption clause stated: 

Whenever a Federal motqr vehicle safety standard e13tablished under this 
subchapter is in effect, no State or political subdivision of a State shall have 
any authority either to establish, or to continue in effect, with respect to any 
motor vehicle or i tern of motor vehicle equipment [,] any saf.ety standard applicable 
to the same aspect of performance of such vehicle or item of equipment which is not 
identical to the Federal standard. 

*12 15 U.S.C ... l392 (d) .. [FN7] It is our view that, read in its. statutory ~ontext, 
this provision· expressly preempts only prescriptive rules affirmatively pro.mulgated 
by a state. legislatur'e or administrative agency. · 

FN7. As explained at notes 1-2·, supra, that provision has been amended and 
recodified at 49 U.S.C. 30103(b) (1), but the amendments were not intended to 

·be subs.tantive. 

The term "standard~" construed in isolatiOn, could be read to encompass dutie13 
imposed by tort law. The common law of torts is sometimes described in general 
terms as articulating "standards Of care" to be applied on a case-by-case basis to 
assess a defendant's conduct and fault. See S. Rep. No. 1301, 89th Cong., 2d Sess. 
12 (1966); cf. CSX Transp., Inc. v. Easterwood, .507 U.S. 658, 664 (1993) (legal 
duties imposed• by common law' fall within: scope of'" law, rule, regulation, - order, or 
standard relating to railroad safety"); .San Diego Bldg.· Trades. Council v. Garmon, 
3'59 U.S. 236, 246-247 (1959). However, "standard" may also connote a prescriptive 
criterion, adopted in advance by responsible authorities, such as legislative or 
administrative bodies. [FN8] Consideration.of· the Safety Act as a whole confirms 
that this is the meaning.of "standard" as used in the express preemption provision 
Of Section 1392(d). 

FNB. See Webster's_ Third New International 'Dictionary 2223 (1993) (def. 3a 
"something .that is established by authority, ·custom; or general consent as a 
model or example to be followed: CRITERION, TEST;" def. 4 11 somethin9 that is 
set up and established by authority as a rule for the measure of quantity, 
weight, extent, value/.or quali·ty"). · · 

Unlike the statute in CSX, which pre.empted.any relevant "law, rule, regulation, 
order or standard" (507 U.S. at664), and thus reached every method by which. a 
State can impose. legal obligations, or the statutes in Cipollone v. Liggett Group, 
505 UcS. 504 (1992), and' Medtronic, ·Inc. v. Lohr, 518 U.S. 470 (1996), *13Section 
1392(d) preempts only "safety. standard[s]," which is also the term used to describe' 
the admin:lstrati ve. requiremen,ts prOmuigated by the _Secretary. see . 15 u. s. c. 
1392 (a). Moreover, Section 1392 (d) uses. the verb "establish" to describe the 
_enactment· .of the state standards it preempts, just as the Safety Act uses that verb 
to describe the promulgation of standards by the Secretary. See 15 U.S.C. 1392. 
[FN9]. It is a "normal rule of statutory construction that identical-words used in 
different parts of the same act are intended to ·have the same meaning." 'Gusta.fson 
v. Alloyd Co., 513 U.S. 561, 570 (1995) (internal quotation marks omitted). 
Further, Section 1392(d) preempts.standards established by a ."State or political 
subdivision of a State," a phrase not nOrmally used to describe a court in a common 
law damages action. Finally, the Act defines standards as providing "objective.· 

-criteria,'.' 15 U.S.C. 1391(2);·see.also 15 U:S.C. 1392(a) ("objective terms"), a 
description that would appear to exclude tort judgments, which are case-specific 
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determinations of liability and damages . 

. FN9. The recodification uses "prescribe" to describe the enactment of both 
state and federal standards, See 49 U.S.C. 30103(b) (l); note 2, supra. The 
use of "prescribe," which was not intended as a substantive change from the 
use of "establ_ish"-in the former 15 t.LS.Q. 1392(d) (see note 1, supra), 
confirms that "standards" are limited to positive enactments. 

Our interpretation. of Sectio~ 1392{d) is further buttressed by the speci"fic 
reference to common law· .ih Section. 1397 (k) I which states that II [cJ ompliance with 

·any Federal motor -i.rehicle safety .standard issued under this subchapterdoes not 
exempt any person ·from any liability under common law." [FNlO) The reference to 

.common law liability in that Section suggests that Congress *14 would have referred 
to common law e;q,ressly in Section 1392(d) if it had wanted to preempt all common 
law actions involving the scime. aspect of performance as a federal safety s:,tandcira. 
See, e.g., City of Chicago v. Environmental Defense Fund, 511 U.S. 328., 338 (1994). 

· .. 

FNlO. As we have explained 'in notes 1 & 3, supra, this Section is now , 
·codified as amended at 49 U.S.C. 30103(e), but the changes were not intended 
to alter the substance of the provision. 

Finally I if Section 1392 (d) pree_mpted all common law tort actions involving the 
same a·spect of performance as a: federal safety standard,. there would be no .. 
meaningful role for Section 139.7{k). That Section provides that compliance with a 
federal safety standard does not ."exempt" a person from, i.e., provide a defense 
to, common .law liabflity. See _15 lJ;S.C. 1397 (k); H.R. Rep. No. 1776, 89th Ccing., 2d 
Sess. 24 (1966) ("compliance with safety standards is not to b'e a defense or· 
otherwise to affect the rights of parties under common law"). There is, however, no· 
need to negate a defense to· claims that have already been preempted. And the only. 
claims that would not be preempted under the broad reading of Sectim1 1392 (d) ·are 
thos·e that involve an aspect of, performanc~ not addressed by any federal standard. 
Yet no court would otherwise have held th~t compliance with a federal standard 
,provided a defense tci .such a suit. CongresS' could not have intended the preemption 
provision to sweep ·so )::>roadly that it renders superfluous another provision in the 
Act. See; e.g_., Gustafson, 513:U.S. at 574. [FNll) 

FNll. The only remaining 'role fo~ Section 1397 (k) would' be to dis<;i.vow 
congressional intent to occupy the field and thereby displace all tort 
actions involving motor; vehicle safety. But even that role'is unnecessary 
because the preemption provision itself makes the lack of field preemption 
clear by permitting States to establish standards identical to the federal 
standards and standards·.-covering aspects of performance not addressed by the 
federal ~tandards. See 15 u.s.c. 1892(d). ··· 

For those reasons, the Safety Act prohipits state legislatures and administrative 
agencies from adopti:i).g *15 prescriptive safety standards that differ .. from a federal 
standard governing the same aspect of performance. It does not, however, 
necessarily preclude state courts from entering tort judgments that a vehicle was 
defectively designed with respect to that aspect of performance: 

I , . 

That interpretation could create some tension within the Safety Act, because . 
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allowing manufacturers tq be held liable .for design defects in vehicles that comply 
with federal standards could,runcounter tq Congress's interest in uniform 
performance. standards. But any tension reflects a congressional compromisei between 
the interests in uniformity and in permitting States to compensate accident· 
victims, embodied both in the savings clause (15 U.S.C. 1397(k)) and in the 
definition of a federal ·standard as a "minimum standard" (15 U.S.C. 1391(2)). See 
Silkwood v. Kerr-McGee Corp., 464 U,S. 238, 256 (1984). Moreover, tort suits can 
sometimes complement federal regulations and the Act's safety purpose by eiupplying 
manufacturers with an additional incen_tive to design a safe product. See Medtronic, 
518 U.S. at 495. Finally; there is no danger~that tort liability will impair the 
purpose of the Act I l;>ecause I as' we explain below I common law claims still must 
yield if they conflict with federai standards. Cf. Silkwood, 464 _U.S. at 256 
(conflict preei:nption analysis still applies despite congressional intent 9enerally 
to preserve state tort actions) . · · 

B. Standard 208 Implied;Ly Preempts Petitionersi Tort Claims. 
- -

State. law is impliedly preerripted if· it· is "impossible' for a private party to 
COmply With _both State and feder,ai requirements *** Qr Where State law I StaIJ:dS aS 
an obstacle to the accomplishment an'd execution of the full purposes and Objectives 
of [federal law).' " *16 English v. General Elec. co., 496 u.s. 72, 79 (1990) · 
(citations omitted). Petitioners\ tort clai1ns are preempted.under that analysis. 
Holding respondent liable for not installing airbags in petitioners' car would 
frustrate .Standard 208 's policy of· encol,lraging a 'variety of passive restraints. 

1. Contrary to petitioner:s' contention (Br. 25~41), the Safety Act's savings 
clause, 15 u. S. C. 1397 (k) / does_ not- foreclose implied preemption analysi_s,. , 

a. As an initial matter, any. suggestion (see Pet. Br. 37-38) that the presence of 
a savings clause automatically precludes implied preemption analysis,- is iricorrect .. -
Savings clauses vary signif:icantly in both ·phraseology and context, Jand, as with 
any other statutory provision; a court must ascertain the meaning of the specific 
clause: Cf. Freightliner I 514 u. s. at 2 89. [FN12) Thus I this Court frequently 
conducts. implied preemption analysis .even though a statl,lte contains a savings 
clause. Indeed, the, Court .hesitates to read: a savings clause to authorize claims 
that .conflict with federal law. See, e.g .. , American Telephone_& Telegraph Co.· 
(AT&T) v. Central Office Telephone~ 52ll U.S. 214, 227-228 (1998); Internation_al 
Paper Co .. v. Ouellette; 479 u;s. 48,1~· 494 '(19B7); *17Chicago & N.W. T:tans. Co. v. 
Kalo Brick & Tile Co., 45.0 q,S .. 311, 328 (1981).; Texas & Pac .. Ry. v. Abilene. 
Cotton Oil Co., 204 U.S. 426, 446. (1907). 

FN12. Petitioners' reliance (Br. 3B) on Malone v. White Motor Corp., 435 u,s. 
497 (1978), and California Federal Savings &Loan Ass'n v. Guerra, 479 U.S. 
272 (1987), is unpersuasive, 'In Mal6ne, the issue was essentially field 
preemption, and the Court held that two savings provisions (inore broadiy 
worded than the one at issue here) indicated that the federal labor statutes 
did not foreclose' all state regulation of pension plans. 435 U.S. at 504-505. 
In Guerra, the plurality examine-d the savings provisions in the Civil Rights 
Act of 1964 and found that ~Congress has indicated that state laws will be'· 
pre-empted only if they.actually conflict with federal law" (479 U.S. at 
281); see als.o id. at 295-296 (Scalia, J., concurring). 

There is good reason for that approach. Conflict preemption arisef:l directly from 
the operation of the Supremacy Clau.se (U.S. Const. Art. VI, Cl. 2) , rather than 
from a specific intent to displace state law. Thus, "[a] holding of federal 

. ' 
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ex.clusion of state law is inescapable and requires no inquiry into congressional 
design whe:r;e compliance with both federal and state regulations is a physical 
impossibility." Florida Lime & Avocado Growers, Inc. v. Paul, 373 U.S. 132, 142-143 
(1963). Similarly, a state·law that "stands as an obstacle ·to the accomplishment 
and execution of·the full purposes and objectives of Congress" may be impliedly 
preempted by a f.ederal statute, even in· the abs.ence _of any expression of intent to 
supersede. state law-making authority. See Jonesv.·Rath Packing Co., 430 U.S. 519, 
540-543 (1977). Those implied preemption principles are equally applicable to 
conflicts between state laws and federal regulations. Whether or not Congress has 
addressed preemption, "[t]he statutorily authorized regulations·of an agency will 
pre- empt any state.or local law that conflicts with such regulations or frustrates 
the purposes t,hereof." City of New York v. FCC, 486 U;S.·!57, 64 (1988). . . 

Because Congress enacts laws against the background of the Supremacy Clause, a 
court should assume that Congress believe,s that federal law (whether enacted 

·directly by Congress or promulgated by a federal agency pursuant to statutory 
authorization) will prevail in any collision with state~law. Of course, Congress is 
free to change the general rule and to .allow state laws to operate in the' place of 
conflicting f~deral law: But.absent a "solid.basis" for believing that Congress 
"intended fundamentally to alter traditional preemption analysis," *18John Hancock 
Mut. Life Ins. Co. v. Harris Trust & Sav .. Bank, 510 .. U.S. 86, 99 (1993), a statute 
should not be interpreted to permit state laws to operate in conflict with federal 
law. [FN13.] 

FN13. Petitioners therefore err in suggesting (Br. 38-39) that the 
presumption that cautions against unduly broad construction of preemption 
provisions· favors ·their reading of the savings clause. The presumption 
against preemption of state laws th.at c.an coexist harmoniously with federal 
law is quite different from a presumption in favor of preservation e>f state 
laws that conflict wit)1 fede_ral law. ·/-' 

The presumption that Congress does not intend to alter traditional principles of 
conflict preemption is particularly appropriate when Congress enacts a statute such 

, as the Safety Act that takes effect through administrative action .. Congress. did not 
itself prescribe motor vehicle safety standards iri the Safety Act. Instead, it , 

' ' ' ' ' ' ' \ 

delegated their promulgation (and revision: in light of experience) to the Secretafy 
of Transportation. Thus, Congress could not know what federal standards would be· 
promulgated, and it could not predict whether or how States might adopt conflicting 
measures. 

b. The Act's savings clause, Section 1397(k), provides no sound basis to conclude 
that Congress intended to alter the general ruie that federal law preempts , 
conflicting state law. Nothing iri the text of the clause suggests that.common law 
liability is saved from preemption· even if it conflicts with a federal safety 
standard. Indeed, the language of the clause does not directly address preemption 
at all. It states that "[c]omp1iance with any Federal motor vehicle safety" standard· 
issued under [the.Safety Act] does not exempt .any person from any liability under. 
common law." 15 U.S.C. 1397(k): [FN14) As we ·have explained, the *19 clause thus 
preserves common ;law liability in.the sense that a manufacturer cannot invoke its 
compliance with federal law 'as an automatic defense against a claim that a car was 
defectively designed, See p, 14, supra, The c'lause does. not, however, preserve 
common law liability that conflicts with federal law. 

FN14. The recodific;:i,tion substituted the modifier "a" for "any," note 3, 
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. . 
supra, without intending substantive change, nc)te 1, supra. The fact that 
Congress perceived nci distinction between the use of the words "a" and "any" 
refutes the suggestion (see Pet. Br. 25)" that the use of "any" was intended 
to signal. a broad construction of the clause. 

The legislative history supports that interpretation. The provision originated ih 
the House of Representatives, and the House Report expressly states that the clause 
"establishes[] that compliance with safety standards is.not to be a defense or 
otherwise to affect the rights of parties under common law." See H.R. Rep. No. 
1776, supra, at 24' (emphasis added). Other references in the legislative history 

·are consistent with the understanding that Section 1397(k) negates a substantive 
defense to liability ahd does. not directly address preemptiOn; [FNlS] Petitioners 
have not identified, *20 and we have not found, any statement in the legislative 
history that des.cribes Section 13'97 (k) as preser;ving from preemption common law 
claims that conflict ,with federal law. [FN16] · 

FN15. See, e.g., S. Rep. No. 1301, supra, at 12 (explaining that federal 
standards "need not be interpreted as restricting State common law standards 
of care'" so that compliance with federal standards "would thus hot 
necessarily shield any person from product liability at common law") 
(emphasis added); 112 Cong. Rec. 14,230 (i966) (Sen. Magnuson)· .(also using 
qualifier ·11 not necessarily"); id. at 21,487 (Sen; Magnuson) (stating that 
Sehp.te conferees adopted the House provision, which "makes explicit, in the 
bill, a principle developed in the Senate report''); ibid. (explaining that 
the provision does not prevent use of compliance or noncompliance as 
"evidence"); id. at 21,490 (Sen. Cotton) ("proof of compliance" may be 
offered "for such relevance ahd we,ight as courts an.d juries may give it"). 
Petitioners also rely (Br. 29) on the comments o'f a witness at House hearings 
who expressed the concern t.hat manu.facturers would respond to lawsuits with a 
claim that "Our productmeets Government standards." Comments by members of 
the public reveal little about congressional intent. In. any event, the 
WitneSS IS COnCern WaS ·precisely .that mailUfci.CtUrerS WOUld USe Compliance With. 
federal standards as a substantiv~defense fo liability. 

·FN16. As noted in the text, the House Report states that "compliance with 
federal standards is not to be a defense oi otherwise to affect the rights of 
parties under common law." H.R. Rep, No. 1776, supra, at 24. (emphasis added). 
The context suggests thatthe italicized language refers to substantive 
changes to coi;nmon law rules rather tha~.the posi:;ibilityof preemption. 
Petitioners also note (Br. 29) that Senato:r: Magnuson stated that "[1:1 he 
comm<m law on product liability still remains as it was." That statement too 
is properly understood as explaining that the Act made no.change to the 
substance of product liability law, Finally, petitioners rely (Br. 30-31) on 
a. statement by Representative Dinge"ll that "we have preserved every single 
common-law remedy that exists against a manufacturer for the benefit of a 
motor vehicle purchaser." 112 Cong. Rec. at 19,663. Mr. Dingell made that . 
statement to explain why he opposed an amendment that would have criminalized 
willful violations of federal standards. Thus, .the statement indicates only 
that common law actions based on the -Violation of federal standards are 
preserved; it. does nOt inqicate that actions that would conf:).ict with federal, 
standards are similarly preserved: See ~oo~, 865 F.2d at 407 n.~4. 

That interpretation of Section 1397(k) is reinforced by the fact that Congress did 
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not include the savings clause in the Section of the Safety Act that addresses 
preempt'ion (Section 103(d) (codified at 15 U.S.C. 1392(d))) but inserted it five 
sections later (Section 108(c) (codified at 15 u.s.c. 1397(k))). Thus, the 
structure of the Act confirms that the savings clause was not . .intended directly to 
address preemption. [FNl 7] 

FN17. The recodification included both provisions in 49 U.S.C. 301.03 
(entitled "Relationship to other laws") but in separate suosections, one 
entitled "Preemption" (49 u.s.c. 30103(b)) and the other entitled "Common law 
liability" (49 U.S.C. 30103(e)). 

*21 Qur interpretation does not re.nder the savings ~lause meaningless,· as 
petitioners contend (Br. 26-'27). Petitioners' argument wol.lld have force only if the 
preemption clause applied to common law claims, a reading that we reject. See. 
ibid.; pp. 11-15, supra. Instead, our interpretation preser\res an important· role 
for Section i.397.(k): In cases. in which tort liability does not conflict with a 
federal standard, Section 1397(k) makes clear that compliance with the standard 
does not immunize a manufacturer from liability. Those Cases can arise frequently, 
since state tort .law does not conflict with a federal "minimum standard" (15 U.S.C. 
1391(2)) merely because state law imposes a more stringent requireinent. [F'Nl8] For 
example, Federal l:1otor Vehicle Safety Standard 105, 49 C.F.R. 571.105, which 
establishes requirements for brake performance, does not require anti-lock brakes. 
in addition to airbrakes in all vehicles, but the Secretary has not determined that 
requiring anti-lock brakes would disserve safety. Section 1397(k) makes clear that 
compliance with Standard 1·05 is not a defense to a common .law tort claim t,hat a 
vehicle is defectively designed because. i.t lacks anti-lock· brakes. Federal' Motor 
Vehicle SafE!tY Standard 125, *2249.C.F.R. 571.125,,provides multiple options for 
the design of reflective devices to warn approaching traffic of the.presence of a 

·stopped.vehicle, but the Secretary did not determine that the availability of 
options was necessary to promote ·safety. Section 1397 (k) makes clear that 
compliance with Standard 125 is not a defense to a common law tort claim that the 
reflective device is defectively designed unless it uses one rather than another of 
those options. Thus, ·under our reading; Section 1397 (k) has a sensible and. 
important role. [FN19] 

FN18. We 'therefore agree with petitioners (Br, 46;-47) that their.claims are 
\ ,. . . .· . . . . . . 

not preempted merely because the Secretary made airbags one of several design 
options that manufacturers could choose. We disagree, however, with the 
contention. (Br. 44, A6) that the Secretary provided options because she had: 

.no statutory authorization to cio otherwise. The Secretary could have imposed 
p'erformance ·requirements that effectively required ·an airbag design. See. 

·Wood,. 865 F.2d at 416-417; 112 Cong. Rec ... at 21,487 (Sen. Magnuson) · 
(performance standards. expected to affect design) . As we explain at pages 23-
26, infra, the Secretary chose not to'do"so in order.to encourage the 
provis'ion of a variety of passive restraints, because she determined that 
would best promote safety. Petitioners' c;laims are preempted because they 
would frustrate that policy judgment .. 

FN19. Petitioners contend (Br. 27 n.11) that there was no need for Congress 
to specify that compliance with federal standards is not a defense to common 
law liability because every State already provided that compliance with a 
federal regulation is not a defense to a de9ign defect claim. But even if 
Congress understood that to be the common law 'rule, it could not' be certain 
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that rule would not change. It therefore had q.mple rea_son to assure that the 
·safety Act would not be construed to create a new, automatic federal defense. 

c. It is petitioners' reading of the claus.e ·as preserving tort claims evein if they 
· .. conflict with federal safety standards that would have anomalous results. The 

Safety Act Is purpose ;, is to reduce traffic accidents and deaths and injuries to 
persons resulting from traffic accidents," 15 u.s.c. 1381, and Congress chose to 
carry out that purpose by empowering the Secretary to issu'e safety standards, 15 
U.S.C. 1392,_ 1397. In some instanc~s, such as the present case, holding a _ 
manufacturer liable for what a jury might find to be a design defect would 
significantly impair the Secretary's efforts to promote safety. Reading the savings 
clause to preserve that liability from.preemption would impermissibly allow courts 
to second-guess the Secretary's judgment on matters "entrusted to [his]. informed 
discretion" (Kalo Brick & Tile Co,, 450 U.S. at 330) and *23 lead the Act "to 
destroy itself" (AT&T, 5.24 U.S. at 228). 

For example, the Secretary has establi.shed windshield retention requirements in' 
Federal Motor Vehicle Safety Standard 212, 49 C.F.R .. 571.212, in order to prevent 
occupants from being thrown from their cars in crashes. If manufacturers could be 
held liable under state_ tort law on a theory that it is a design defect for 
windshields in those vehicles to be retained in a crash because passengers could be 
injured if. they struck the windshields, it would be impossible for manufacturers to 
comply with bot,h the federal standard and the duties imposed by state tort law. 
Thus, if the tort claims were not preempted, the Secretary would have to rescind 
the federal standard, or manufacturers would have to·continue to produce 
windshields that do not.eject in order to comply with Standard 212, while paying 
tort judginents based on the.theory that the federally mandated f:ailure of the· 
windshields to release in a 'crash .rendered their cars defectively designed. There 
is no indication that Congress intendedthat startling result . 

2. a. This case does not pose that type of conflict, but it poses a closely 
related one. In issuing the version of Standard 208 in effect when petitioners' car 
was manufactured, the Secretary rejected a rule requiring airbags in all cars in 
favor of a rule encouraging manufacturers to offer a variety o.f passive restraints. 
The Secretary determined--based:on the history of consumer (and co:ilgress:j,onal) 
responses to passive restraint requirements--that diversity would best promote 
safety by helping to ensure public acceptance of passive pr_otection systems.; [FN20] 
encouraging the development *24 of new .and improved technologies, [FN21] and . 

. enabling the agency to acquire more data to make reg~latory decisions. See 49 Fed. 
):<eg. at 28, 987-28, 997, 29, 000-29, 001. The Secretary also determined that the high 

·.replacement costs. of airbags could cause some consumers to decline to replace them 
after they were deployed, whi_ch would leave occupants without passive protection. 
Id. ·at 29,000-29,001. At the same time, the Secretary took steps that she 
reasonably determined would prompt manufacturers to install airbags in seine *.25 of 
their cars. See p. 5 & n. 5, supra. Standard 2 08. thus embodies the Secretary's 
policy judgment that safety would best be promoted if: manufacturers inst.alled 
alternative protec,tion systems in their fleets rather than one particular ,,system in 
every car. 

FN20. In 1972, the Secretary adopted a rule requiring an interlock mechanism 
preventing engine ignition unless manual seatbel.ts were fastened. That rule 
provoked a strong public reaction, prompting Congress to_ban the irtterlock 
requirement and impose procedural limitations on the agency's future~ ef.forts 
to require restraints other than seatbelts. Motor Vehicle and School Bus 
Safety Amendments of 1974, Pub. L. No. 93-492, § 109, 88 Stat. 1482: 
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(codified at 15 U.S.C. i40l (b) (19S8)). Given tlie public's adverse reaction 
to the interlock system, one factor the Secretary properly copsidered was the 

·public's willingness t~ accept various passive restraint technologie:s. 49 
Fed. Reg. at 28,987. See Pacific Legal Found'. v. ·oo'i', 593 F.2d 1338, 1345-
1346 (D.C. Cir.), cert. denied, 444 U.S. 830 (1979). "Airbags engendered the 
largest quantity of, and most vociferously worded; c'orriments" during' the ~ 
rulemaking. 49 Fed. Reg. at 29, 001. Commenters expressed concerns that the 
chemical. used to inflate airbags would be hazardous, that airbags would 
deploy inadvertently arid thereby cause injury, and that airbags would ,not· 
deploy during an accident. Ibid. Given those widespread concerns, the 
Secretary concluded that "[i]f airbags were required in all cars, these 
fears, albeit unfounded, could lead_ to a: backlash affecting tlie acce:ptability 
of airbags. This could lead to their.being disarmed, or, perhaps; to a repeat 
of the interl6ck reaction~" Ibid., 

FN21. The Secretary determined that e:xperience could show that automatic 
seatbelts would be used more frequently than anticipated, and that 
manufacturers might develop better and more acceptable automatic seatbelt 
systems. That development could result in automatic seatbelts that were as 
effective as airbags but cost less. The secretary also concluded that 
requiring airbags in all. car's would unnecessarily stifle further innovation 
in occupant protection systems. 49 Fed. Reg. at 29,001. 

·That polic¥ o;E affirmatively encouraging diversity would be frustrated if 
mamifact'urers could be held liable for not installing airbags, If, when the 
Secretary promulgated the rule in 1984, respondent and. other manufacturers had 
known that they could later be held l.iable for failure to install airbags, the 
prospect of sizable compensatory and punitive damage awards, combined with the 
"centralized, mass production',' high volume character of the motor vehicle 
manufacturing industry in the United· States," S. Rep. No: 1301, supra, at 12, would 
likely have led them to install airbags in all .cars. That ·outcome would have 
eliminated .the diversi.ty. that the Secretary found necessary at that time to promote 
motor vehicle safety. A.t the 'very least, holding manufacturers liable for'not 
installing airbags would have· 11 interfere [d] with the methods by which [Standard 
208] w.as designed to reach. [its] g0al. 11 QueL).ette, '479 U.S. at 494. [FN22] 

·Therefore, tort claim.s like *26 petitioners', which are based on the theory that a 
car (subject .to the version of· Standard 2.08 in effect ·in 1987) was defectively 
designed because it lacked a~ airbag, "stand[]. as an obstacle.to the accomplishment 
and execution of the f.ull purposes arid objectives of [Standard 208)." Hines. v.· 
Davidowitz; 312 U.S. 52, 67 (1941). 

FN22. Petitioners mistakenly argu·e (Br. 16, 44) that 'their tort claims would 
, not interfere with the Secretary'? chosen methods because, they assert (Br. 

2, 10-11), the Secretary intended tort liability.to provide an incel}tive for 
manufacturers to ·install airbags .. In support .of that assertion, petitioners 
cite .the Secretary's statement that. "potential liability for any deficient 
systems II WOUld diSCO:Urage manufaCtUren;; from' j1US [ing] t'he Chep.peSt System tO 
comply.with an automatic restraint requirement." 49 Fed. Reg. at 29,000. 
Petitioners misunderstand.the. Secretary's statement, which meant that 
manufacturers could face tort liability if they installed defective passive 
restraints. The Secretar:y did' not mean that manufacturers could be held 

. l'iable ,for choosing. one ty'pe o·f passive restraint .. rather than another . 
. Petitioners' a:mici (Missouri Br. 6; Ass•n of Trial Lawyers Br. 29) also 
mistakenly rely on

1 
a public comment tha.t the -~ecretary summarized .in the 

) ! ' ' . 
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description of comments in the j:>ream])le. 49 Fed. Reg. at 28,972. An agency 
.·does not endorse a comment merely: by describing it. 

For those reasons, the Secretary has. long taken the view that Standard 208 
preempts such claims. [FN23] See U.S. Amicus Br. at 28-29, Freightliner Corp~ v. 
Myrick, supra; U.S. Amicus.Br. at 11-15, Wood v, General Motors Corp., supra. That 
view is consistent with this Court's decisions holding that when Congress or an 
agency determines that certain activity must be permitted in order to further the 

. purposes of federal :I.aw, state law that would forbid .that behavior is preempted. 
See, e.g., Barnett Bank v. Nelson, 5.17 U.S. 25, 31(1996); Fidelity Fed. S:av. & 

Loan Ass 'n v. De la Cuesta, 458 U.S. 141,. 154-155 {1982) ! Kalo Brick & Tile Co., 
4 5 O U. S . at 3 2 6 :. 

. . . 

FN23 .. Not· all tort clairhs involving afrbags would be preempted. A claim that 
a manufacturer installed.an airbag that deployed improperly would not be 
preempted because it; would m~t frustrate the purposes of Standard 208. Even a 

· claim that a manufacturer should have chosen to install airbags rather than 
another type of passive restraint in a certain model of car because of other 
design features· particular to that car (see Nat'l Conf. of State Leg. Br. 12) 
w~uld not necessarily.frustrate Standard '200 1 spurposes. -

The .Secretary's view is entitled to substantial weight. "Because the · [De!partment 
of Transportation] is .t:he federal agency to'which Congress.has delegated its · 
authority t() implement the· [Safety] Act, the· [Secretary] .is uniquelY qualified to 
determine whether a particular formof state law •stands ~s an obstacle to *2.7 the 
accomplishment and execution of the full' purpos~s and.objectives of Congress.' " 
Medtronic, 518 U.S. at 496; id. at .506 (Breyer, J~, concurring) (administering 
agency has "special understanding. of the. likely impact of both state arid federal 
requirements, as well as an understanding of whether (or the extent to which) 'state 
requirements may interfere with f~deral objectives"). [FN24l . 

. FN24. Petition~rs and their amici ~onte,nd (Pet Br. '10-~1, 49-50; Nat'l Conf. 
of State Leg. BL 24-25; Leflar Br'. 21-22) that.the.re can be no implied 
conflict preemption here because·, whe·n the .Secretary· adopted Standard 2 08, 
she neither plainly stated her intent to preempt tort liability nor provided 
notice and. comment cm the. question. That.c.ontention re·sts on a 
misunderstandl.ng of the basis for conflict preemption. Unlike field 
preemption, which arises . when. agencies "intend for their regulations to be' 
exclusiye,n Hillsborough County v. Automated Med. Labs.,· Inc.; ·471 U.S.707, 
718 (1985), conflict preemption arises not from a specific intent to preempt 

·but froin the direct operation of the Supremacy Clause, which mandates that 
state law yield to federal law i{lhenthey_conflict. Seep. 17, supra, Here; 
because conflict preemptiqn is at issue, neither a statement of ·pre(~mptive 
intent nor notice and comment on preemption was .required. ,For the same 
reasons, tlie argument; that the Secretary'lacks authority to giVe any 
particular federal standard preemptive force (Nat'· i Conf. of State J~eg. Br. 
24) is w:j.de of the mark: We dp 'not contend. that petitioners' claims. in this 
case are preempted because the Secretary decided that Standard 208 i>hould 
preempt common law liability. We contend that the claims. are preempted 

·because they conflict with, and would frustrate implementation of, the policy 
judgment embodied· in the standard that a choice of passive restrain1:s would · 
best promot;e safety. · 
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b. Petitioners mistakenly contend (Br. 16·, .47-48) that their claims do not 
conflict with the Secretary's goal of allowing consumers to adjust to. new airbag 
technology because tort liability would .not lead manufacturers to change their 
conduct. To .the contrary, "[t]he obligation to pay compensation can be, indeed is 
designed to be, a potent method of governing conduct." *28 Garmon, 359 U.S. at 247. 
Indeed, petitioners' amici acknowledge that tort law "has a deterrence function:" 
Nat' 1 Conf. of State Leg. Br.· 14; see Ass.• n of Trial Lawyers Br. 10-12; . Leflar Br. 
12-13, 17; Missouri Br. 6, 13. [FN25] · 

FN25. That tort law also .has other purposes (such as compensation) does not 
mean tort ruJ,.es cannot conflict with federal law (Nat 1 l Conf. of S.tate Leg. 
Br. 14-15; Leflar Br. 17-19).:Conflict preemption flows from the effects of 
the state law, not its purposes. See Gade v. National Solid Waste Mgmt. 
Ass.'n, 505 U.S. 88, 105'7106 (1992).. 

Petitioners also argue (Br. 16; 47-48) that, if manufa~turers had changed their 
conduct. and installed.airbags, they woU:ld hav~ promoted public acceptance of those 
devices .. That may be true, but the Secretary reasonably determined at that t.ime 
that experience with a variety of passive restraints would best promote public 
acceptance. In any event, speculation of the sort advanced by petitioners cannot 
displace the Secretary's reasonabl.e conclusion that claims such as petitione.rs' 
would thwart the purposes behind Standard 208. [FN26] 

FN26. Petitioners suggest (Br. 16, 44) that a tort rule requiring airbags is 
consistent with Standard 208 because the Secretary determined that airbags 
were technologically the most effective passive restraint and provided an 
incentive to encourage manufacturers to install them (see note 5, supra), 
That contention overlooks the Secretary's .conclusion that i;iirbags would not. 
be effective in practice if they were installed in all cars because· of the 
likely public reaction and potential safety dangers in small cars. It also 
overlooks the Secretary's determination that further research and development 
could lead to mOre cost-effective restraints. And it overlooks the 
Secretary's reason for providing the incentive to install airbags-~to ensure 
a variety of P.assi ve' restraints, not to maximize the number of cars.with 
airbags. 

• < • • • ' ' • 

• ' ,· «.··· '••; ' • I 

Petitioners further err in contending (Br. 48-49) that their claims do not 
conflict .with the goal of enco'uraging innovation and development of more effective 
restraint *29 systems. Contrary to petitioners' suggestion, the question is not 
whether tort liability in general stifles innovation but whether liability for 
failure to install airbags would have done so. The Secretary determined that it 
would, because of the potential for large damage· awards and the ''centralized, mass 
production, high volume character of the motor vehicle manufacturing industry in 
the United States," S. Rep. No. 1301, supra, at 12. This Court should dec1ine . . . . . . ' ) 
petitioners' invitation.to second-guess that reasonable determination. 

Finally; petitioners argue (Br. 44-45) that their claims do not conflict with 
standard 208 because their car.was manufactured during the phase-in period (when 
Standard 208 required the installation of. ,some type of passive restraint system in 
some, but not all; cars.) and their car.did not have any passive.restraint. Those 
facts do not, however, alter the preemption analysis, because petitioners do not 
claim that their car was defectively designed because it lacked any type of passive 
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restraint. Rather, they claim that.the car was defectively designed because· it 
lacked one particular type of passive restraint--an airbag. See Pet .. i; Pet. Br. i. 
Thus, petitioners cannot prevail without a ruling that a car manufactured in 1987 
was defectively designed unless it had an airbag. For the reasons we have 
described, that ruling would conflict with the Secretary's determination that ho 
particular type of passive restraint should be required in any car because the use 
of a variety of passive restraints would best promote safety. [FN27J 

FN27. This Court therefore need not decide whether Standard 208 _would preempt 
a .claim that a. car manufactured during the phase-in is defective if it lacks 
any passive restraint. The Secretary believes that it.would preempt such a 
claim, becam;e the claiin would frustrate the safety purposes for which the 
Secretary adopted the phase-in. See notEi 6,. supra. A tort rule that . . 
effectively required passive.restraints in all cars during the phase-in would 
likely have resulted in the nearly exclusive use of automatic seatbelts 
rather than airbags and impeded the development of data about the benefits of 
passive restraints that could help prevent a public backlash against them. 
See 49 Fed. Reg. at 28,9~9-2~,000. Contrary to petitioners' contention (~r. 
45), the fact that the .claim involved a car' manufactured in 1987 or a crash· 
.that occurred after the phase-in would not save the claim from preemption. 
The. relevant· question is not what manufacturers would do after the jury 
verdict in question but·what they would have.done when the relevant version 
of Standard 208 was promulgated if they had anticipated that they could later 
be held liable. · 

*.30 CONCLUSION 
The judgment of the. court of appeals should.be af:t;irmed . 
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