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Brett Kavanaugh - Elian Gonzalez 

Allegation: Mr. Kavanaugh challenged the Clinton administration's decision to return Elian 
Gonzalez, a Cuban citizen, to his legal guardian-: his father in Cuba. 

Facts: 

~ Mr. Kavanaugh was asked to represent, on a pro bcmo basis, six-year-old Elian aJid his 
American relatives after the Eleventh Circuit had ruled against Elian. Mr. Kavanaugh 
was involved in filing a petition for rehearing en bane by the Eleventh Circuit, as well as 
an application for a stay and a petition for writ of certiorari from the U.S. Supreme Court. 

~ The rrarr()w question before the court was not whether'or notElian should be returned to 
Cuba, but whether it was proper for the INS to make a decision to return Elian without 
everi considering the merits of his case - without a hearing of any kind . 

./ After his mother died at sea while attempting to bring Elian to the United St~tes, .. 
Elian filed for political asylum through his "next friend" on several grounds, 
including that he feared persecution at the hands of the communist-totalitarian 
Cubrui government ifhe were returned. . 

/ 

Under 8-U.S.C. 1158, "[a]ny alien who is physically present in the United 
·States ... may apply for asylum." However, the INS determined that because of 
Elian' s age, .the application had no legal effect and it therefore did not have to 
consider the merits of the application or reach the question of whether Elian's 
fears of persecution were well founded. 

The Lawyers' Committee for Human Rights explained in its amicus brief before 
the 11th Circuit, "the implications" of the INS's no-hearing, no-interview. · 
procedure for minor asylum applicants are "quite serious." Amicus briefofLawyers' 
Committee for Human Rights, at 19. 

~ . The Eleventh Circuit ~ecognized the merits of the arguments set forth by Mr. Kavanaugh 
on behalf of his clients. Nevertheless, the court upheld the INS's authority to interpret 
the law because of the great deference that it had to grant an executive branch agency. In 
rendering its opinion, the court expressed serious concerns with the acti<,)n taken by the 
agency: 

"We have not the slightest illusion about the INS's choices: the choices-c-­
about policy and about application of the policy-that the INS made in this 

. case are choices about which reasonable people can dikagree." Gonzalez v. Reno, . -
212 F.3d 1338, 1356 (2000) (emphasis added). · 

"The final aspect .of the INS policy' also worries us some. According to the _ 
INS policy, that a parent lives in a commuriist-totalitarian state is no speciall 
Circumstance ... _to justify the consideration of a six-year-old child's asylum. 

We acknowledge, as a widely-accepted truth, that Cuba doe~ violate 
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human rights and fundamental freedoms and does not guarantee the rule of 
law to people living in Cuba .. " Jd, at 1353. 

"But whatever we personally might think about the decisions made by the 
Government, we cannot properly conclude that the INS acted arbitrarily or 
abused its discretion here." Id. at 1354 .. 

, ~ The representation of Elian Gonzalez and his American relatives was nonpartisan~ fu 
fact, lawyers who brought Mr. Kavanaugh into the case included Manny Diaz, currently 
the Democrat Mayor of Miami, and Kendall Coffey, a prominent Miami Democrat and 
former U.S. Attorney in the Clinton Just~ce Department. 
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QUESTIONS PRESENTED 

1. The Refugee Act of 1980, as amended and codified 
at 8U.S.C.§l158(a)(i), provides that"any alien" may "apply" 
for asylum.· and receiye an asyll.lm hearing: In contrast to the 
Eleventh Circuit's mling in this case, at least five other courts 
of appeals - the D. C., Second, Third, Fourth, and Fifth Circuits 
-have held that this statute creates a liberty or property interest 
in petitioning for asylum that cannot be deprived without due . 
process. The first question presented is whether a.ii alien has a 
liberty or property interest in petitioning for asylum that cannot 
be deprived without due process - namely, a hearing and an 
opportunity to be heard. · 

2. The Refugee Act of 1980 provides, with exceptions 
not a,pplicable here, that" any alien" may "apply" for asylum and 
receive an asylum hearing. See 8 U.S.C. § l 158(a}(l). Elian 
Gonzalez is an alien and has applied for asylum. The 1998 INS . 

· Gitidelines for Children's Asylum Claims recognize the right of 
minor aliens to apply for asylum and receive asylum hearings. 
The second question presented is whether the INS' s refusal to 
grant Elian Gonzalez an asylum hearing violates the plain 
meaning of 8U.S.C.§I158(a)(l). 

3. The court ofa.ppeals accorded Chevron US.A., Inc. 
v. NRDC, 467 U.S. 837 (1984),deference to opinion letters and 
an informal memorandum of the INS. In Christensen v. Harris 

. County, 120 S. Ct. 1655(2000), this Court held that Chevron 
. deference does not extend to informal agency action such as. 

opinion letters. Contrary to the Eleventh Circuit, the D.C. 
Circuit recently suggested that Chri.stensen may preclude courts 
from extending Chevron deference to opinion letters issued in 
an informal adjudication. The third question presented iS 
whether Chevron deference applies to opinion letters issued in 
an informal adjudication. 
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4. The fourth question presented is whether the court ·. 
of appeais otherwise erred in upholding the INS' s decision not 
to hold an asylum hearing for Elian Gonzalez. See infra n.11. 

• lll 

LIST OF PARTIES AND RULE 29.6 STATEMENT 

The parties to this Petition are as list~d in the caption of 
the case, with the following parties as additional Respondents: 

Doris Meissner, Commissioner, United States Immigration and 
Naturalization Senrice;. 

Robert Wallis, District Director, United States Immigration and 
Naturalization Service; · 

United States Immigration and Naturalization Senrice; .. 

United States Department of Justice. 

Pursuant to Supreme CourtRule 29.6, Petitioner states 
that the Petitioner is not a nongovernmental corporation and 
therefore has nothing to disclose under Supreme Court Rule · · 
29.6. 
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• . INTRODUCTION 

This petition raises three primary legal issues ·that boil 
down to a single straightforward question: Can the INS deprive 
an alien child of his statutory and constitutional right to apply 
for asylum without conducting any hearing of any kind- or 

. even interviewing the child himself?· The IN_? contends that it 
is not· required to· conduct any hearing, or even. interview an 
alien child seeking asylum, if the child's parent wants to return· 
the child to his former country: The INS advances this position 
even though a hearing or interview, if conducted, necessarily 

. could reveal evidence that the child faces a risk of persecution 
in returning to his former country. 

The INS' s ·procedural approach is dramatically 
inconsistent with . the Due Process Clause of the Fifth 
Amendment (which requires a hearing. before a "'persori," 
including a. child, is dep1ived of a liberty interest) and with the 
Refugee Act of 1980 (which expressly provides that "any alien;" 
which on its face includes an alien child, may "apply" for asylum 
and receive an asylum hearing). See 8 U.S.C. § 1158(a). ·. 

As the Lawyers' Committee for Human Rights explained 
i:n its amicus brief in the court of appeals, moreover, "[t]he 
implications" ofthe INS's no-hearing, no..:interview procedure 
for minor asylum applicants are "quite serious." Amicus Brief 
of Lawyers' Committee for· Human Rights, at .19. The 

· Lawyers' Committee pointed out the example of a young 
Togolese girl who applied for asylum, but whose parents 
"demand[ ed] that the Attorney General dismiss their daughter's 
asylum claim [so] that she be returned toTogo'; - where "she 
would be forced" to endure severe physical abuse. Id. In such 

• a case, as the Lawyers' Committee explainec;i, the INS's 
position would not require . an asylum hearing (or even·. ah 
interview of the girl).2 

2 The INS may .try to discount such .examples, but it cannot. 
Without a hearing or even an interView, the INS cannot plausibly claim 

(continued; .. ) 
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In this case, no. one can say forsure what would happen 
at the asylum hearing ...,. whether INS immigration officials 
would find that Elian Gonzalez has a risk of persecution if he 
returns to Cuba. The court of appeals frankly acknowledged 
that "we expect that a reasonable adjudicator might find that. 
{Elian 'sj fears were 'well founded."' Pet. App. 30a-3 la n.26 
(emphasis added). In any event, predictions and debate ~bout 
the possible substantive outcome of the asylum hearing are 

. speculative and misplaced, for the. question here concerns the 
process that the INS . must employ to make the · asylum 
determination. 

:-. 

In an immigration case decidec:l nearly a half.:century 
ago, Justice Jackson posed the question at the heart of this case: 
"[D]oes it .matter what the procedure is?" Shaughnessy v. 
United Statesexrel. Mezei, 345U.S. 206, 224 (195J) (opinion 
of Jackson, J., joined by Frankfurter, J.). He responded to his 
own question that"[ o ]nly the untaught layman or the charlatan 
lawyer can answer that procedures matter not. Pro<:;edural 
fairness and regularity are of the indispensable essence of 
liberty;" Id 

. . · This case is about "procedural fairness and regularity": 
the procedures to which alien children seeking asylum are 

. entitled under the Refugee Act of 1980, as amended and 
codified at 8 U.S,C .. § 1158(a),.and under the Fifth Amendment 

·. tp the United States Constitution. Our petition raises three 
primary questions .. · · 

First, the constitutional question raised by.the petition 
is whether aliens seeking asylum have due process. rights in 

2 · ( ••• continued) . 
that it will discover the facts that could demonstrate a well founded fear of 
persecution. That is precisely why a hearing. is central to the notion of 
procedural due process. See Marshall v. ·Jerrica, Inc., 446 U.S.' 238 
(1980). . 

3 • 
connection with an asylum application~ Relying on its 16-year­
old precedent in Jean v. Nelson, 727 F.2d 957 (11th Cir. 1984), 
the Eleventh Circuit held that aliens seeking admission to this 
country (including aliens seeking asylum) have no·due process 

- rights whatsoever . . In the Eleventh Circuit's view, such aliens 
possess neither an inherent liberty interest under the Due 

. Process Clause in seeking asylum, nor an interest created by the 
Refugee Act of 1980. The D.C., Second, Third, Fourth, and 
Fifth Circuits have reached the oppos_ite conclusion, holding that 
the Refugee Act of 1980 gives aliens seeking asylum an interest 
in petitioning for asylum that thereby triggers at least the basic 
due process rights. See, e.g., Selgeka v. Carroll, 184 F.3d 337, 
342 (4th Cir.1999) ("An asylum applicant is entitled to the 
minimum due process that these cases [suc}J as Ajeachum v. 
Fano, 427 U.S. 2l5 (1976)] envision.'").· 

The circuit split on the due process issue is deep, it is 
recognized by scholars and commentators, and it is ripe for 
resolution by this Court .. The issue is important to the rights of 

. aliens (~ncluding the thousands of alien children in this country) 
and to the Government's administration of the asylum process. 
And resolution of the due process question is critical to the 
outcome of this case: If aliens seeking asylum have due process 
rights, then alien children seeking asylum are, of course, also 
entitled to due process in seeking asylum (which, at a minimum, 
would entail an interview and some kind.ofhearing for achild 
asylum applicant).· See, e.g., Parham v. J.R, 442 U.S. 584 
(1979); cf INS Guidelines/or Children's Asylum Claims 19 
(Dec. 10, 1998) (discussing how to interview mfoor children 
who apply for asylum and may ."lack ... maturity"). 

Second, apart from any requirements dictated by the 
Constitution, the Refugee Act of 1980 grants alien children who 

. apply for asylum the right to an asylum hearing. The plain 
language of the statute requires an asylum hearing for ''any 
alien'~ who has "applied" for asylum. The statufory language is 
clear and unambiguous. ··An alien child is plainly included in the. 
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broad term "any alien," and Elian Gonzalez has in fact applied 
for asylum under any plausible definition of the term. The 
INS's Guidelines themselves recognize, moreover, thaf even 
very young children may apply for asylum. The INS' s contrary 
interpretation adopted in this case flouts the statutory text and 
is therefore not entitled to Chevron deference. See INS v. 

· Cardoza-Fonseca, 480 U.S. 421, 446-47 (1987); id. at 453 
(Scalia; J.) ("INS' s interpretation is clearly inconsistentwith the 
plain meaning" .and thus entitled to no deference). 

While the plain language is controlling, it bears emphasis 
thatthe plain language is fully consistent with sound policy for 
resolution ofasylum applications submitted by minors. Indeed, 
before this case, the INS's Guidelines and the INS's most 
closely analogous regulation provided that alien children 
applying for asylum should receive an asylum hearing. See 8 
CTR. § 23.6;3(f). In short, "U.S. law, regulations and 
guidelines clearly recognize that children may applyJor asylum 
independently of their parents. So, too ... do international law 

·and guidelines." Amicus Brief of Lawyers' Committ.ee for 
Human Rights, at 16. 

Third, the petition raises an · important additional 
. question regarding the scope of Chevron deference. The court 
of appeals erroneously extended Chevron deference to the 
INS's interpretation although it was set forth in aniritemal INS 
memorandum and three opinion letters. In Christensen v. 
Harris County, 120 S. Ct.1655 (2000), this Court squarely held 
that Chevron deference· does not apply to an agency 
interpretation of a statute that is "contained in an opinion 

· letter;" as opposed to an interpretation "arrived at after, for 
example, a formal adjudication or notice-and-comment 
rulemaking." Id atl662 (emphasis added).· The Court added 
..:: unequivocally - that ~'[i]nterpretations such as thpse in 

· opinion letters,, . : . policy sta:temerits, agency manuals, and 
enforcement guidelines, all of which lack the force of law-" do 
not warrant Chevron-style deference." Id . The court of appeals 

• • 5. 

in this case thus erroneously. accorded Chevron ·deference to 
precisely the kinds·of informal agency interpretations (opinion 
letters in an "informal adjudication," see Pet. App. 147a-48a) 
that, under Christensen, are not entitled to Chevron deference. 

Even though•· Christensen. was decided less than two 
months ago, the D .C. Cir~uit has already suggested (contrary to 
the Eleventh Circuit's decision)that Christensen may prohibit 
Chevron deference to opinion letters issued . ih informal 
adjudications. See Independent Ins. Agents of America v. 
Hawke, 211 F.3d 638, 643 rt.2 (D.C. Cir. 2000). While the 
divergence is obviously not as deep as the circuit split on the 
due process issue, the developing .confusion in the court of 
appeals on such a recurril1.g issue warrants review and 
clarification. That is particulatly true in this case given that the 
court of appeals' Chevron error undeniably affe~ted its 
resolution of this case. See, e;g., Pet App, 13a-26a, 32a. 

In an ordinary case, then, certiorari would be warranted 
based on (i) the importance of these legal issues, (ii) the deep 
circuit split on the due process issue, (iii) the court of appeals' 
clear error in failing to heed the plain language of the statute 
(iv) the court's error applying Christensen, and (v) th; 
confusion in the lower courts oil the Chevron/Ch.ristensen issue. 

This is no ordinary.case, to be sure, and that raises the 
question whether this is an appropriate case for this Court to 
resolvethose important and recurring legal issues. We think so. 
Indeed, even absent the important legal issues at the heart of 

_ thispetition, there is plainly a national need that this individual 
case be decided correctly and be decided by this Court. The 
extraordinary importance of this individual case-to the United 
States (with its myriad congressional denunciations of Cuba's 
gross human rights abuses), to the Cuban-American community, 
to the American citizenry more broadly, and to the Gonzalez 
family - is too obvious to require ext.ended discussion. That 
factor alone justifies this Court's review. Only this Court has 
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the constitutional stature and moral authority to render the final· 
word that will stand the test of time in this divisive, difficult, and 
nationally momentous matter. 

The petition should be granted. The importance ofthis . 
case - particularly when coupled with the significance of the 

- · underlying constitutional and statutory issues, the circuit splits · 
.· and confusion, and the court of appeals' errors - demonstrates 

the compelling need for this Court'sreview. · 

In order to ensure expedition in this case, '\Ve 
. respectfully request that the Court grant certiorari during the 

summer. If so, counsel for petitioner will work with counsel for . 
respondents to devise and propose an expedited briefing and · 
argument schedule th.at would result in oral argument, if . 
possible, no later than October 2000.-

0PINIONS BELOW 

The district court's opinion isreported at 86F. Supp.2d ·. 
1167 .and is reprinted at Pet. App. 47a-108a. 

The Eleventh Circuit's opinion granting an injunction 
peridingappeal is unreported and is reprinted at Pet. App. 3 3 a-

. 46a. TheEleventh Circuit's opinion on the merits, which is not 
yet reported, is reprinted at Pet. App. la..;32a. The Eleventh 
Circuit's · opinion denying the . petition for rehearing is 
unreported and is reprinted at Pet.·App: 146a-150a. 

· JURISDIG-TION 

.. The district court had jurisdiction und~r 28 U.S.C. 
§§ 1331, 1346, 1361, and 2201. The court of appeals had 
jurisdiction under28 U.S.C. §.1291. This Court has jurisdiction 
under 28 U.ST. § 1254(1): · · · 

PROVISIONS INVOLVED 

The relevant constitutional, statutory, and regulatory · 
provisions are set forth iri an addendum at the end ofthis brief. 
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. _STATEMENT OF THE CASE 

A. Background 

Petitioner Elian Gonzalez was born in :Oecember 1993 
to Elizabeth Brotoris and Juan Miguel Gonzalez.· In the pre­
dawn hours ofNovember 22, 1999, when Elian was nearly six 

· years old, his mother and twelve other Cuban nationals boarded 
a small motorboat and attempted to reach the United States. 
The next day, the boat capsized in windy conditions and rough 

·seas. Eleven of the passengers died, including Elian's mother. 
Elian survived by clinging to an irtnertube. Pet. App; 3a. 

Two days later, two fisherman rescued Elian; Elian later . 
was taken into INS custody and brought to a hospital in Miami 
to recuperate from his ordeal. Elian's. great uncle, Lazaro 
Gonzalez, contacted the INS and visited the boyinthehospital. 
Upon Elian' s release, the INS paroled Elian into his great 
uncle's care, and Elian went to live with his great uncle. Pet. 

., App. 3a-4a. 

· Soon thereafter, Lazaro Gonzalez filed . an asylum 
application on Elian's behalf, which· was followed by a similar 
application signed by Eliari himself. Lazaro Gonzalez filed a 
third application after a Florida: state court judge, in a now­
dissolved order, granted Lazaro temporary custody of Elian. 
Each application stated that petitioner Elian Gonzalez "is afraid 
to return to Cuba" on\ account of .·a well-founded fear ·of 
~ersecution. · For support, the applications stated that many · 
members ofElian's family have been persecuted by the Castro 
regime by being imprisoned and harassed. The applications also 
stated that Elian, if returned to Cuba, would be used as a 
propaganda tool for the Castro government and would be 
involuntarily indoctrinated. Pet. App. 4a. 

B. The INS's Administrative Process 

Through Cuban officials, Juan Miguel · Gonzalez 
eventually expressed his views that he wanted his son returned 
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-,to him. Jn December 1999, INS officials conducted interviews · 
of Juan Miguel Gonzalez and. of Lazaro Gonzalez (with 
Lazaro's daughter Marisleysis). ·The INS never interviewed. 
Elian Gonzalez cibout the asylum applications, whether he had 
a fear of persecutjon; .or whether there was a possible conflict 
of interest between him and his father. Pet. App. Sa. 

·. On January 5,. 2000, the Executive Associate . 
Commissioner of the INS for Field Operations sen( virtually 
identical letters to Lazaro Gonzalez and his attorneys. See Pet. 
App .. 132a.;135a, 136a-139a. ·. The letters stated that INS 
Commissioner Doris Meissner had concluded that the asylum 
applications filed by and on behalf of Elian Gonzaiez were void 

. and required no further consideration. The letters further stated . 
that "we have determined that Mr. [Juan Miguel] Gonzalez­
Quintana' has the authority to speak for his son in immigration 
matters. After carefully considering all relevant factors, we 
have determined that there is no conflict ofinterest between Mr. 
Gonzalez-Quintana and his son, ot any other reason, that would 
warrant our declining to recognize the authority of this father to 
spe~k on behalf of his son in immigration matters." Id. atl33a, 
137a, ·.. .. ' ... .· .. 

· One weeklater,on January 12, 2000, Attorney General .. 
Janet Reno sent a fotter to Lazaro Gonzalez's attorrieys. See 
Pet.· App. I 40a-l4~a. The Attorney General statedthat she was · 
unaware of "any basis for reversing Commissioner Meissner' s . 
decision that Juan Gonzalez - Elian' s father - has the sole · 
authority to speak for his son on immigration matters." Id at ·· 
141a: 

After this litigation commenced, the INS produced a 
· copy of a legal memorandum written by the General .Counsel of. 
the IN$ for Conililissiorter Meissqer(and signed "approved'' by 
the Commissioner) .. P~t. App .. 109a-131a. The memorandum 
states that ''a child's right to seek asylum independent of his 

. parentsiswellestablished.- . . •. While Section 208(a)(2) of the 

• 9· 

INA describes certain exceptionsto this right, thos.e exceptions 
· are .not applicable to this case. ·Thw:e· are no age-based 

restrictions on applying for asylum. Because the statute does 
not place any age restrictions on the ability to seek asylum, it 
must be taken as a given that under some circumstances even a 
very young child may be considered for a grant of asylum." Id 
at 123a-124a (emphasis added). c 

Despite this analysis, the memorandum.concluded that 
"[t]he INS may give effectto the father's request for the return . 
of his child by not accepting or adjudicating the application for 
asylum submitted under Elian's signature." Pet. App. 131a. 

C. Litigation in the District Court 

On January 19, 2000, petitioner filed a complaint in the 
United States District Courtfor the Southern District ofFlorida 
for injunctive and mandamus relief to compel the INS to 
adjudicate his· asylum application as required by the R~fugee 
Act of 1980 and the INS's implementing regulations.· The 
complaint contended that the INS 's actions in the case had 
violated Elian' s constitutional, statutory, and regulatory rights. 

· Pet. App. 60a-61a. 
. . .. . . . 

. . On January 27; 2000, the INS rt1oved to dismiss, and on 
March 21, 2000, the district court granted the INS's motion. 
Citing Jean v. Nelson, 727 F.2d 

1

957 (11th CiL 1984), the 
district court concluded thatpetjtioner had no due process 
rights in connectibn with th_e asylum process. Pet. ·App. 90a. 
The _decision in Jean had held that, in connection with the 
asylum process, excluoable aliens have no inherent due process 
rights, nor any procedural due process rights created as a result 
of the statutory entitlement to seek·· asylum provided by .8 

· US.C. § 1158(a)(l). . . . 

As to. the statutory claim, .· the· district court 
· acknowledged that 8 U.S.C § ll 58(a)(l) states that "(a]ny . 

alien ... may apply for asylum." Pet. App. 92a-93a. Although 
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recognizing that Congress has caived out specific rules for 
children in other immigration statutes (but not here) and that 
Congress had created several other exceptions to the asylum 
application process (none covering applications by children), the 
eourt stated that the phrase "any alien" was ambiguous as to 
whether it covered alien children. Id. at l OOa-'l 05a. The 
district court concluded, therefore, that the INS :w:as entitled to 
Chevron deference in refusing to process Elian Gonzalez's 
asylum application .. Id. at 105a. 

D. Litigation in the Eleventh Circuit 

1. On April 19, 2000, the Eleventh Circuit issued an 
opinion granting an injunction pending appeal. The injunction 
prevented Elian Go-nzalez from departing the United States and 
required the Govemmentto take steps to prevent his departure 
while the appeal was pending. Pet App. 46a. 

In granting the injunction, the court of appeals stated 
that"Plaintiffhas made a 'substantial case on the merits' of his . ' 

appeal." Pet. App. 36a; The court stated; 

The statute in this case seems pretty clear. Section · 
115S(a)(l) providesJhat "[a]ny alien ... irrespective of 
such alien's status, ·may apply for asylum;" Plaintiff 
appears to come within the meaning of "[a]ny alien." 
See 8 U.S.C §Jl0l(a)(3). And the statute plainly says 
that such._ an alien "may apply for asylum." We, 
therefore, question the proposition that, as a matter of 
law, Plaintiff( unless.his father consents) cannot exercise 
the statutory right to apply for asylum .... Congress's 
provision for "any alien"js not uncertain in meaning just 

. because it is broad. 

Id at 39a. The court of appeals noted that "the INS cannot 
properly infringe on the plain language of the statute or the clear 
congressional' purpose underlying it." Id · at40a .. The court 
also pointed out that the "[t]he existing INS regulations do 

' . . . . 
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envision situations where a minor may act on his own behalfin 
immigration matters: ... [and] under some circumstances, may 
seek asylum against the express wishes of his parents. Also, the 
INS Guidelines for Children 'sAsylum Claims ·l·. envision that 

.· young children will be activeand independent participants in the 
asylum adjudication process." Id. at 40a-:4 la (footnotes 
omitted). 

As to Elian's case, the court stated that "[n]ot only does 
it appear that Plaintiff might be entitled to apply personally for 
asylum, it appears that he did so .... :Plaintiff - although a 
young child - has expressed a wish that he not be returned to 
Cuba. He personally signed an _application for asylum. 
Plaintiffs cousin, Marisleysis Gonzalez,notified the INS that 
Plaintiff said he did not want to go back to Cuba. And it 
appears that never have INS officials attempted to interview 
Plaintiff about his own wishes." Pet. App. 43a-44a. · 

2. Although it granted the injunction, on June 1, 2000, 
addressing the appeal on the merits; the court of appeals 
affirmed the district court. Pet. App. la-32a. First, as to the 
due process claim, the court ruledthat it was constrained by its 
en bane decision in Jean v. Nelson, 727 F.2d 957 (11th Cir. 
1984), to rule that Elian Gonzalez had no procedural due 
process rights in connection with his application for asylum, 
whether through an inherent liberty interest or a liberty interest 
created by the Refugee Act of 1980. Pet. App. 8a. 

On the statutory question, the INS had contended i~ the 
court of appealsthat a chi14 cannot ordinarily "apply" for 
asylum over the objection of his parent, that Elian Gonzalez 
thus had not really-"applied" for asylum, and that the asylum 
applications were void. The court of appeals stated that the 

' statute provides that "any alien" may "apply'' for asylum and 
that the INS is required to adjudicate any such application. Pet. 
App. l la..,12a: But the coU.D: of appeals ultimately concluded 
that the statutory term "apply" was ambiguous and the court 
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thus extended Chevron deference to the INS' s interpretatiort of 
the statute. Id at 1Ja-26a. The court made clear, however, 
that the INS's. interpretation was merely "within the outside . 
border of reasonable choices~" Id. at 32a; see also id at 23a 
("We are not untroubled by the degree of obedience that the 
!NS policy appears to give to the wishes of parents~ especially 
patents who are outside this country's jurisdiction."); id at 24a 
("we cannot disturb the INS policy in this case just because it 
might be imperfect"). \ 

3. On June 14, 2000, petitioner filed a petition for 
rehearing and reheating en bane. On the Chevron issue, 

.· petitioner emphasized that the panel's decision was inconsistent .. 
with this Court's recent decision in Christensen v. Harris. 
County, 120 S. Ct. 1655 (2000), handed down on May 1, 2000. 
Specifically, petitioner pointed out that the Court in 
Christensen held that Chevron deference does not extend to 
"opinion letters, .... policy statements, agency manuals,. and · 
enforcement guidelines,'' 120 S. Ct. at 1662, and that the INS's 
interpretations in this case were contained in opinion letters an.d 
an internal memorandum - precisely the kinds of informal 

·· agency actions that Christensen said do not warrant deference.·· 

The court of appeals denied the petition for en bane 
review, and the panel issued. an opinion. The court 
·distinguished Christensen on the ground that the agency 
decisionmaking in this case was an "informaladjudication." 
Pet. App. 147a~ . The panel said if would not interpret 
Christensen to apply to opinion letters in informal agency 
adjudications. Id at 149a. · · 
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REASONS FOR GRANTING THE WRIT 

I. THE CIRCUITS ARE DEEPLY SPLIT ON THE 
QUESTION WHETHER ALIENS SEEKING 
ASYLUM HA VE PROCEDURAL Dl)E PROCESS 
RIGHTS, AND THE ·ELEVENTH CIRCUIT'S 
DECISION DENYING SUCH RIGHTS . IS 
ERRONEOUS. 

The Due Process Clause of the Fifth . Amendment 
provides that "[n]o person shall be ... deprived oflife, liberty,· 
or property without due process of law." U.S. Const. amend. · 
v ... "The requirements of procedural due process apply only to 
the deprivation of interests encompassed by the [Fifth] · 
Amendment's protection of liberty and property.'' 'Board of 
Regents v. Roth,408 U.S. 564, 569-70 (1972). If a person's 
liberty or property interest is at Stake, the "Constitution's· 
command· of due process" ordinarily requires "prior notice and 
a hearing" before a·deprivation of that interest. United States 
v. James Daniel Good Real Property, 510 U.S. 43, 53 (1993). 

A person's liberty or property interests stem from one 
of two sources. First, federal statutes may create liberty or 
property interests that cannot be deprived without procedural 
due process; See Vitek v.Jones, 445 U.S. 480, .488-91 (1980); 
Goldberg v. Kelly, 397 U.S. 254, 261-62 (1970). Second, 
individuals have certain "core" liberty or property interests that · 
cannot he deprived without procedural· due process. See 
KentuckyDep'tojCorrectionsv. Thompson, 490U.S.454,460 

· ( 1989} (protected liberty interests "may arise from two sources 
- the Due Process Clause itself and the laws'' of the federal 
government or States).3 

The Court has extended "the same procedural protections to 
statutorily created rights as to 'core' rights." Tribe, American 
Constitutional Law. 710 (2d ed. 1988). 

~---------------------------- -- - --- -- --- ---- --- - ----
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. In this.case, both sources apply. First, as most courts of 
,appeals other than the Eleventh Circuit have held, the Refugee 
Act of J 980 gives .aliens seeking asylum a liberty or property 
interest in applying for asylum that cannot be deprived without 
due process. Second, even apart from the statute, aliens 
seeking asylum possess a core liberty interest in seeking asylum 
that cannot be deprived without due process. 

Resolution of the due process issue would clearly alter 
the outcome of this case, which makesthis case a proper vehicle 
for addressing the question: Elian Gonzalez never .received a 
hearing (the central requirement of due process); indeed, the .. 
INS never even interviewed him in connection with his asylum. 
§.pplication. 

A. The Circuits Are ))ivided on the Question 
Whether the Refugee Act of 1980 Grants 
Aliens an Entitlement to Seek Asylum That 
Creates Procedural Due Process Rights. 

The Refugee Act of 1980 established a u'niform right for 
aliens to seek asylum: 

Any alien who is physically present in the United States 
or who arrives in the United States ... , irrespective of 
such alien's stqtus, may apply for asylum in accordance 
with this section .... 

8 U.S.C. § 1158(a)(l) (emphasis added); Except in certain 
statutorily specified circumstances not applicable here, an alien 
who applies for asylum must receive a hearipg. See 8 U.S.C. § 
1158(a)(2). INS regulations extensively set forth the 
procedures governing asylum applications and, consistent with 
the statute, state that "[t]he Service shall adjudicate the claim of 
each asylum applicant whose application is complete." 8 C:F .R. · 
§ 208.9(a). 

By its plain tertns, the Refugee Act grants all aliens an 
·entitlement to apply for asylum. This Court's .. precedents 
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establish that this entitlement qualifies as a protected interest 
under the Due Process Clause. See Logan v. Zimmerman Brush 
Co., 455 U.S. 422, 431(1982) (statutory "right to use ... 
adjudicatory procedures" is ·a "property" r~ht triggering 
appropriate procedural protections under Due Process Clause); 
see also Meachum v. Fano, 427 U.S. 215, 226 (1976);Bishop 
v. Wood, 426 U.S. 341, 344 (1976); Goss v. Lopez, 419 U.S. 
565, 572-73 {1975); Goldberg v. Kelly, 397 U.S. 254, 262 
(1970). As a result, the Government may not deprive an asylum 

· applicant of his entitlement to seek asylum without providing 
certain procedural due process protections. ' 

This Court has never directly addressed the question 
. whether the Refugee Act.of 1980 creates a liberty Oil property 
. interest for purposes of the procedural protections of the Due 

Process Clause. Confusion reigns in the lower courts, however, 
and the courts of appeals are deeply divided on the issue, "The 
constitutional standards to be applied to exclusion cases, 
wherein the government has refused to admit into the country 
persons from other nations who have arrived at United States 
borders, are less than clear:" 3 Rotunda and Nowak, Treatise 

. on Constitutional Law 65 n. 102(1999) (citing cases on split); 
see also Jones, The Fifth Amendment Due Process Rights of 
Interdicted Haitian Refugees, 21 Hastings Const.'L.Q. 1071, 
1093 (1994}{"a split has developed among lower courts as to 
the extent to which unadmitted foreigners have due process 
rights"); Miller, Aliens' Right to Seek Asylum, 22 Vand. L. J. 
Transnational Law 187, 204 (1989) ("the circuits are split as to 
whethe: alien's have due process rights"). 

Since 1980, theD.C., Second, Third, Fourth, and Fifth 
Circuits (and arguably the Seventh) have properly concluded 
that the entitlement to seelc asylum granted by the Refugee Act 
triggers corresponding procedural due process rights in 
connection with asylum-related proceedings. We will briefly 

. chronicle the leading circuit decisions. 
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.. , in Se/gem v. Carroll, 184 F.3d ~37, 342 (4th Cir. 
1999), th~ Fourth Circuit held that the statutory rightto seek 
asylulll also created a constitutional right to due process in 
asylum-relat~d proteedings . . see id. ("An asylum applicant is 
entitled to the mirnmum due process that these cases [such as 
Meachum] envision.").4 

· 

.. The Third Circuit similarly has held that the Refugee Act . 
creates such a protected liberty interest. Marincas v. Lewis, 92 
F.3d 195, 204 (3d Cir. 1996).5 As a result, there are "minimum·. 
due process rights· required by fairness to which all asylum 
applicants are entitled." Id (citing Hewitt v. }felnis, 459 U.S. 
460, 472 (1983) and Meachum, .427 U.S. 215). The court 
added that "[p ]recisely what minimum procedures are due under 
a statutory right ciepends on the circumstances of the particular 

·situation," Marincas, 92 F.3d at 203, The court explained;. in 
· addition, that other "[c]ourts have. recognized that aliens 
· seeking ·asylum .are entitled to some d~e process. protection." 
Id at 203 n.8 (citing Second Circuit cases). · · 

. : . . 

. ·Th6 D.C. Circuit likewise has· squarely concludedthat 
an alien has "a Fifth Amendment procedural due process right 
to petiticm the government for political asylum." Maldonado­
Perez v. INS, ·865 F.2d3 28, 3 3 2 ( 1989). That due process right 
requires - at a "minimum" - "some form of meaningful or fair. 
hearing." Id.· · · . 

4 
.· . The Fourth Circuit rejected any suggestion that an alien seeking 

asylum has an inherent constitutional liberty interest in connection with the 
asylum process, as opposed to a statutorily.created interest 1hat triggers 
procedural due process protections. Seel84.F.3dat342 ("Aliens have no.· 
independent co;istitutional rights in an asylum procedure.") (emphasis 
added). -

The ·Third Circuit, too, stated that aliens have no inherent 
.. ' constitutionally protected liberty interest in seeking admission, but do have 

_<a statutorily created entitlement that triggers procedural due process.· 
. . 
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The Second Circuit similarly has held: "In the absence 
ofprotected interests which originate in the Constitution itself, 
constitutionallyprotectedliberty or property interests may have 
their source in positive rules of law creatin~ a substantive 

·.entitlement to a particular government benefit." Augustin v. 
Sava,735 F.2d 32, 36 (2d Cir. 1984); see a.fso.Yiu Sing Chen 
v. Smfa, 708 F.2d 869, 877 {2dCir. 1983) ("refugee who has a 

. 'well~fourtded fear Of persecution' in his homeland has a 
protectable interest recognized by both treaty and statute, and 
his interest in not being returned" may enjoy due process 
protection). 6 

. 

The Fifth Circuit also has reached the same result: 
"Besides protected interests which origillate in the Constitution 

. itself, the Supreme C0urt has also recognized that 
constitutionally protected libe,rty or property interests may have 
their source in positive rules of Jaw, enacted by the state or 
federal. government and creating a substantive entitlement to a 
particular governmental benefit. Iri this case we conclude that 
Congress and the executive have' created, . ~t a minimum,· a 
cons,titiltionally protectedrightto p~tition our government/or 

. . 

· 
6 The question of entitlement is based on the language of the statute, 

which grants an asylum hearing to ·~any alien;' who is physically present 
in theUnitedStates. Such aliens are indisputably "persons" for puiposes 
of the Due Process Clal!se. "Aliens ... have long been recognized as 

. 'persons' iuaranteed due process of law by the Fifth and Fourteenth 
Afnendments." Ply/erv. Doe, 457 U.S. 202, 210(1982). There would be 

. no basis, .therefore, for trying to draw· a. line between excludable and 
. deportable aliens in determining whether tM statute creates.an entitlement 

that triggers· procedural due process. See generally Klingsberg. 
Penetrating the Entry Do<;trine: Excludab/e Aliens'. Constitutional Rights 
in Immigration Processes, 98 Yale L.J. 639, 658 (1989). Even were such 
a line draw~. the majority of these.cases concemexcludable aliens (the 
category historjcally held to have fewer inherent constitutional rights)~ yet 
the courts granted due process rights. - . 
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politicatasylum." HaiticmRefugee Centerv. Smith, 676 F.2d 
1023, 1036-38 (5th Cir. UnitB 1982)(ernphasis added). · 

Finally, the S~venth prcuit has indi~ated that both a 
mirier child applying for asylum and his . parents have due 
process rights in connection with the minor's asylum hearing; 
See Polovchak v: Meese, 774 F.2d 731 . (7th Cir. 1985}: 
Although ttie case concerned the due process rigpts ofparents 
to be informed oftheir child's asylum application, the decision 

.. was.prem1sed on arid assumed the due process right Qfthe child 
to seek asylum qver his parent's objection and to receive 
procedural due ·• process protections, Accord DeSilva v'. 
DiLeonatdi, 125 F)d 1110, 1115 (7th Cir. 1997). 

, . . 

In contrast to those dedsions, the Eleventh Circuit had 
previously held (and held ag(lin in. this case) that the Refugee 

. Act of 1980 does not create an entitlement to seek asylum that 
is thereby protected by the Due Process Clause. In its 8-4 en 
·bane decision in Jean v. Nelson, the Eleventh Circuit held that • .· 

· the Refugee Act grants .aliens no entitlement to seek asylum -
and that aliens therefore possess no due ptocess tights' in 
connection with asylum proceedings. 'Judge Kravhch dissented 
for four judges; stating that "the Refugee Act ofl980 does 

' create at a minimum a constitutionally protected right to~ .. 
petition our government for political asylum" - an entitlement 
that cames with it certain procedural due process rights for 
aliens seekingasylum. 727F.2d at 989 (qµotation omitted) 

. ( eqiphasis added). 

. . This circ~it split is deep, it· is ripe, it is recognized by 
scholars and· .commentators, and it is obviously of· critical 
importance to aliens who seek asylum and to the Government's .• 
immigr~tion poliyies: The Government takes the viewthat the 

·. Eleventh Circuit's decision inJean v. Nelson is correct arid that 
extludabfo aliens seeking asylum have no dµe process rights, It 
is our submission; by contrast, that the D.C., Second, Third, . 
Fourth, Fifth, and Seventh Circuits have correctly concluded 
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.that ·the Refugee Act of 1980 creates an interest in seeking 
asylum that triggers procedural .protections under the Due 
Process Clause. As the lopsided nature of the split ~ould 
suggest, the Eleventh Circuit - the court th_at dectided this case..· 
- h~s de~ided the i_ssue erroneously, This Court should grant 
cert1oran to resolve the split. As we will explain in Section I. C 
below, moreover, resolution of this issue would clearly alter the 
outcome of this case, which makes this case a proper vehicle for 

. ~ddressin~ the question. · · 

B. · Even in the Absence oLAny Statutorily 
Created Inter,est, Refugees in the United 

. States Who Apply for<Asyluin Possess an 
Inherent Liberty Interestiit1 Seeking\Asyh1m 
That Is a Protected Inte.restUnder the Due 
. Process Clause. 

.·.. . · In the 1950s, this Court ruled that aliens seeking " 
admissionto this country possess no inherent liberty interest in 
~dmission that would trigger procedural due p·rocess rights; See 

.. ShaughneSSJ. V. Uni.led States ex rel. Mezei, .345 U.S. 206 
(1953); .United Stqtes ex rel: Knauffv. Shaughnes'sy, 338 U.S. 
5~7 (1950); see also Landon v. Plqsencia,459U.S. 21 {1982); 
That is a different question, ofcourse, from whether there is a 
statutorily created liberty interest. For that reason these 

. dec;isipn~ ·in ·no way affect or.· diminish our argument that the 
Refugee Ac.t creates a liberty or property interest for purposes 
of procedural due process. · ·· ' · 

That said, ~nd even assuming these T9~0s-era decisions 
are correct (which is a dubious proposition7), the c~ses do not 

. 
7 

. .· The.Se decisions have been described as"patently preposterous," 
Hart, The Power of Congress to Limit tfie Jurisd.iction of Federal Courts, 

. 66 ~: L. _Rev: 1362, 1392~96 (1953), and among '~the most shocking . 
· dec1s1ons the Court has ever rendered," 2 Davis, Administrative Law . 

. (continued: .. ) 
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speak directly to the distinct question whether that subset of 
unadmitted aliens who are seeking asylum have an inherent 
liberty interest in seeking asylum that· triggers procedural 
protections under the Due Process Clause. Contrary to the 

· Eleventh Circuit's other holding in Jean, we submit that aliens 
seeking asylum do possess such an interest. 

Because the existence of the statutorily created liberty· 
interest means that the Court ne.ed not reach this alternative 
ground for finding a liberty interest, we touch upon it only 
briefly. "Aliens ... have long been recognized as 'persons' 
guaranteed due process of law by the Fifth and Fourteenth 
Amendments." Plyler, 457 U.S. at 210. "In a Constitution for 
a free people; there can be no doubt that the meaning of 
'liberty' must be broad indeed." Board of Regents v. Roth, 408 
U.S.564, 572 (1972). The Court has J:ong rejected the concept 
that "constitutional rights tum upon whether a governmental 
benefit is characterized as a 'right' or al) a 'privilege."' Id· 
;'Whether any procedural protections are due depends on the 
extent to which an individual will be 'condemned to · suffer 
grievous loss."' Morrissey v. Brewer, 408 U.S. 471, 481 
(1972) (quoting Joint Anti-Fascist Refugee Committee v. 
McGrath, 341 U.S. J23, 168 (1951) (Frankfurter, J., 
concurring)}. 

( ... continued) 
Treatise 358 (1979); In his separate opinion in Jean. Justice Marshall 
stated that "excludable aliens ·do, in fact, enjoy Fifth Amendment · 
protections" and ,;the principle that unadmitted aliens have no 
constitutionallyprot~cted rights defies rationality;'' 472 U.S, at 873, 874. 
Indeed, any other conclusion, Justice Marshall point~d out, would mean 
that courts could not intervene even if the Government were to "invoke 

· legitimate inunigration goals to justify a decision to stop feeding all 
detained aliens~" Id: at 874. We agree with Justice Marshall that those -
decisions are wrongly decidCd and, if necessary, should be overruled. That 
said, the Court. need not come near reaching that question to resolve this 
case in our favor. 
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The scope of''liberty" encompassed by the Due Process 
Clause plainly must include. the i,nte~est of a "person" in this 
country to petition for asylum. This Court has long held that 
aliens subject to deportation have due proc~s rights. See 
Landon v. Plasencia, 459 U.S. at 32-33. There is no plausible 
distinction - for purposes of determining whether procedural 
due process applies - between an alien subject to deportation 
and, an unadmitted alien seeking asylum. Indeed, the alien 

. seeking asylum is seeking to avoid persecution, which on its 
face is a more weighty interest than merely avoiding 
deportation .. What is more, Congress itself has eliminated the 
distinction between excludable and deportable aliens in both the 
Refugee Act, see 8 U.S.C. § 1158(a)(l), and in the relevant 
1996 amendment.snow codified at8 U.S.C. § 1229 et seq: 

In short, regardless of any statutorily created liberty 
interest, we submit that the right of a "person" within the 
territory of the United States to seek asylum because of a well 
founded fear of persecution by returning to his former country 
is an inherent liberty interest that triggers procedural due 
process protections. 

C. The INS's Procedures in This Case Did Not 
Satisfy Dtie Process. 

We acknowledge, ofcourse, that this Court generally 
does not grant certiorari to resolve a circuit split if resolution of 
the legal issue could not affect the outcome of the case at hand. 
In this case, however, a ruling that aliens seeking asylum have 
a liberty interest under the Due Process Clause would alter the 
outcome of this case - and require the INS to hold a hearing 
before depriving Elian Gonzalez of his right to seek asylum. 

The reason is straightforward: As the Court stated in 
United States v. James Daniel Good Real Property, "[ t ]he right 
to prior notice and a hearing is central to the Constitution's 
commandofdueprocess.'' 510U.S.43, 53 (1993). This core 
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principle of due process applies to children in matters that affect . 
children's rights: Seefarham v. J.R;, 442 p.s. 584 (1979). · 

··. . The. questiori here, then, is what process -what kind of 
· hearing.,., is necessary tp satisfy the due process'rights of a child· 
'who has applied for asylum. Given the child's extraor~jnarily 
important int~rest in an accurate assessment, the proper rule is 

. thata child who. seeks to' apply for asylum has a due process 
right to an asylum hearing ( anasylum hearing where, to .be sure, 
the parents are entitled to be heard as well). ··Cf Reno v: Flores, 
507U.S. 292, 309'(1993) (''At least inso:far as this facial. 
challenge lS concerned, due process is satisfied by giving the 
detained alien juveniles the right to a hearing before an 
imntigration)udge."); 7 

· llolding an asylum µearing pr9tects the alien's weighty 
intetest in obtaining asylum, but does not unduly burden any 

· parentafintetest. See Mathews v. Eldridge, 424 U.S. 319 
(1976). After .. all, if the asylum hearing fails to produce 
sufficient evidence thatthe minor would suffer persecution from 
returning to his former country, the question of parental control· 
is moot. If, on the other hand, the hearing produces evidence 
that the. minor would suffer persecution from returning to his 
former country, there is little rational reason a parent would 
have for returning the child to such persecution. In other 
words, the asylum hearing will necessarily. produce· a. result ..:.. . 
either way -that v,rillbe consistent with the best interests· of the 
child and, presumably, the parent. 8 In short, by following the ' 

Even ifa child is not aut~maticallyentitled to an asylum hearing 
when the child seeks asylum over the objection of a parent, the child clearly 

. still possesses a due process right to a fair hearing to determine the 
parent's ability to represent the child's best interests in any asylum 
proceecµngs. · 

. . ' . - - ·' . 

If a parent. somehow inade a convincing case that a child facing 
persecution should nonetheless be returned to his former country, the 

.· · (continued ... ) 
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statute, the INS not only will comply with due · process 
requirements, it will reach the best result for. the chjld. 

· The suggestion that a minor's liberty interes~s evaporate 
when a parent seeks to exercise control overth'e minor has been 
rejected time and again by this Court. . To take just on~ 
.example,inParhain v. J.R., the Court found that a child has a 
due process interest in avoiding institutional commitment ~ . 
notwithstanding the desires of the parent-. and "that the risk of· · 
error inherent in-~the parental . decision to have a child 
institutionalized for mental health care is sufficiently great that 
some kind of inquiry should be made by a 'neutral factfinder."' 
442 U.S. at 606. The Court added that the inquiry "must also . 
include ari interview >;vith the child.''- id. at 6071 (emphasis 
a~ded): 9 · · 

In. this case, whatever ·the minimum elements of due · 
process might be for alien children in asyium proceedings, the 
INS did not come anywhere close. It did not hold an asylum 
hearing. In fact, it did not hold any hearing at all to determine, 

. for example, \VhetherElian's father represented Elian's best 
interests. Indeed, the/NS agents f!evereven interviewedE!ian 
Gonzalez as part of the INS's supposed "assessment" of the 
matter. Nor did the INS ask Elian (or even Juan Miguel 
Gonzalez, forthatmatter) a single question about possible harm 
to Elian should he return to Cuba, or provide any opportunity 

· · for consideration of objective evidence on that subject. The 
INS's ad hoc and haphµard procedures fell woefully short of. 
·due process. · 

'· ·- ~ 

(. .. continued) 
. Attorney General may have authority to consider the parent:s view, subjec{ 

to constituticmal an~ statutory constraints. See 8 U.S.C. §§ ll58(b), 
123 l(b)(3). . 

' . .. . ·. '. 

See PlannedParenthoodv. Danforth, 428 U.S. 52 (1976) (child's 
exercise. of constitutional right cannot be controlled or thwarted by her 
parent). · 
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· The Court should grant certio"rati to resolve the split on 
the due process issue and reverse the judgment of the court of 
appeals. 

II. THE PLAIN LANGUAGE OF THE STATUTE 
REQ'{JIRES AN ASYLUM HEARING FOR "ANY 
ALIEN" WHO "APPLIES" FOR ASYLUM, AND 
ELIAN GONZALEZ IS AN ALIEN WHO HAS 
APPLIED FOR ASYLUM. 

The Refugee Act of 1980 provides for ·an asylum 
hearing for "any alien" who has. "applied" fot asylum .. The 
phrase "any alien" by its terms includes any child, and E~ian 
Gonzalez has in fact "applied" for asylum by any plausible . ·. 
definition ofthatterm. While a parent's views can and should 
be heard ata·child's asylum hearing,the statute leaves no room 
for the INS ~imply to refuse outright to hold a hearing. 

This Court has emphasized repeatedly that statutory 
analysis "begins with the language of the statute. And where 
the statute provides a clear answer, it ends there as well." 

. ·Harris Trust & Savings Bank v. Salomon Smith Barney, Inc., 
2000 WL 742912, at *9, No. 99-579 (U.S. June 12, 2000); see 
Connecticut Nat'/ Bank v. Germain, 503 US. 249; 253,.54 
(1992) ("We have st~ted time and again 'that .courts must 
presume that a legislature says in a statute what it means and 
means in a statute what it says there."); United States v. Ron 

.... · Pair Enterprises, Inc., 489 U.S. 2'.35;241 (1989) ("[W]here, as 
here, the statute's language is plain, the sole function of the 
courts is to enforce. it. according to its terms.") .. (internal 

·quotation omitted). 

. Because the statutory text is plain, there is no basis for 
extending Chevron deference to the INS' s contrary 
interpretation. See California Dental Ass 'n v. FTc;, ?26 U.S. 
756, 766 (1999) ("[ w ]e have no occasion to review the call for 
defereP.ce here, the interpretation: urged in respondent's brief 

• 
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being clearly the b~tter reading of the statute under ordinary 
principles of construction."). · · 

The INS claims that the term "apply" is undefined and 
ambiguous .. But an undefined term is interpreted in accord 
"with its ordinary or natural meaning." FDIC v. Meyer; 510 
U.S. 471, 476 (1994); see also INS v._Phinpathya, 464 U.S. 
183, 189 (1984) ("assume that the legislative purpose is · 
expressed by the ordinary meaning of the words used'') (internal 
quotation omitted} Th~ term "apply" is ordinarily defined to 
mean "[t]o request or seek assistance, employment, or 
admission." American Heritage Dictionary 89 (3d ed. 1996); 
see also Black's Law Dictionary 96 (7th ed. 1999) ("[t]o mak.e 
a form~! request or motion"). Under any remotely plausible 
definition of the term "apply," Elian Gonzalez has applied for 
asylum. 

. The INS's supposed statutory construction of the word 
'.'apply" is, in reality, a rather transparent plea for the. ~ourts to 
recognize or create an implicit exception to the statute in cases . 
involvingminorswho apply for asylum (at least ill cases.where 
the parent objects); The INS seeks, in effect, to superimpose a 

. parental consent requirement onto the statute. But the statutory 
text. contains no such exception. The· omission of such an 
exception is signifiya111t, · particularly given that Section 
ll58(a)(2) of the statute - entitled "Exceptions" - sets forth 
three specific exceptions to the rightto apply for asylum. See 
8U.S.C.§l158(a)(2), ThefactthatCongress specified various 
exceptions (and did so fo. 1996) to the right to apply for asylum, 
but did not provide any exceptfon for applications by children, 

· strongly buttresses the natural reading· of the text. See Unit0 d 
States v. Johnson, 120 S.Ct. 1114, 1118 (2000) ("When 
Congress provides exceptions in a statute, it does not follow 

· that courts have · authority to create others. The proper 
inference, and the one we· adopt here, is that Congress 
considered theissue of exceptions and, iri the end, limited the 
statute to the ones set forth."); see also Andrus v. Glover 
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Constr. Co., 446 U.S, 608, 616-17 (1980) ("Where Congress . 
explicitly enumerates certain exceptions to a general prohibition, 
additional exceptions are not to be implied, in the absence of -
evidenc:e,of contrary legislative intent."}. · 

Nor can the INS claim that this was some kind of 
congressional mistake or mere oversight. · As the 1998 INS 
GuidelinesJor Children's Asylum Claims state, "[d]uring the 

. last 10 years,· the topic of child asylum seekers has received 
·. increasing attention from the internatjonal community." INS 

Guidelines at L 

In additi9n, Congress specified special rules for children 
in different provfaions of the statute. ··Se~ 8 U.S.C. 

. § 1182(a)(9)(B)(iii). Again, the fact that Congress spoke 
specifically to children in one portion.of the statute, but not iff 
the asylum provision, buttresses the textual interpretation that 
the term "any alien" includes alien· children and that. alien 
children thus may "apply" for asy!Um. . See Bates v. United 
States, 522 U.S.23, 29-30 (1997) ("[W]i1ere_Congress includes 
particular language in one section of a statute but omits it in 
another section of the Same· Act, it is generally presumed that 
Congress acts intentionally and purposely in the disparate 
inclusion or exclusion.") (quoting Russello v. Unit?.dStates, 464 · 
U.S: 16, 23 (1983)); see also INS v. Cardoza~Fonseca, 480 
U.S.' 421, 432 (1987}("The contrast between the language used 

\ in the two standards, .and the fact that Congress used a new 
standard to defirietheterni 'refugee,' [inthe 1980 amendments 
to the Immigration and Naturalization Act] certainly indicate 
tharCongress intended the two standards to differ") .. 

· The INS's contrary argument, accepted by the.court of 
appeals under Chevron, ultimately seems premised· on the 
notion that it would somehow be "bad policy" or "absur.d" to 
apply the plain language here. See Cardoza-Fonseca, 480 U.S. 
at 452 (Scalia, J., concurring). As to the INS's naked policy 
arguments, the plain language of th~ statute controls. See 

• • 
27 

Harris, 2000 WL 742912, at *9 (lJ.S. June 12, 2000) (party 
and amlci "submit that the policy consequences' ... could be 
devastating . . . . We decline these suggestions to depart from 
the text of§ 502(a)(3)."); Central Bank o~Denver v. First 

- Interstate Bank, 511 U.S .. 164, 188 (1994) ("Policy 
considerations cannot override our interpretation of the text and 
structure of the Act."). 

- Nor can the INS squeeze this case into the rare case 
where the effect of implementing the ordinary meaning of the 
text would cause a "patent absurdity." Cardoza-Fonseca, 480 
U.S. at 452 (Scalia, J., concurring). In fact, the plain language 
of the text is entirely consistent with the INS Gui

1
delines for 

Children 's Asylum Claims, with the most closely analogous 
INS regulation; with international law principles, and with 

. common sense. 

As the court ofappeals recognized, the INS Guidelines 
for Children 's Asylum Claims"envision that young children will 
be active . .!ind independent participants in the asylum 
adjudication process." Pet. App. 41 a. In addition, INS 
regulations actually "contemplate that a minor, under some 
circumstances, may seek asylum against the express wishes of 
his parents." Id 10 Not only do "U.S. law, regulations and 
guidelinesclearly recognize thafchildren may apply for asylum · 
independently of their parents, [but]. [s]o, too .. _ . . do 
international law and guidelines." Amicus Brief of Lawyers' 
Committee for Human Rights, at 16. 

__ In short, all relevant legal sources to which this Court 
might look to determine whether the plain language of the 

- statute reflects sensible policy strongly confirm application of 
the plain language in this case. By contrast, the INS has not 
uncovered any support in the relevant body of legal mate.rials 

10 See 8 C.F.R. § 236;3(f), quoted in full in.addendum. 
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for its deci_sion to flat-out refuse an asylum hearing for a minor 
alien who has appliedfor·asylum. · 

The final point in assessing whether the plain language 
constitutes sensible policy is perhaps , the most decisive. 
Holding an asylum hearing as the statute dictates is plainly the 
best way to protect the child's rights and preserve the integrity 
of the Refugee Act, while not unduly burdening the parental or 
government interests at stake. As we stated above, if the 

' asylum hearing fails· to produce sufficient evidence that the 
minor would suffer· persecution from returning to· his former 
country, the question of parental control is moot. If, on the 
other hand, the hearing produces evidence that the minor would 
suffer persecution from retu~ing to his former country, there is 
little rational reason for a parent to return the child· to such 

. persecution. To reiterate, the asylum hearing will necessarily 
produce a result- either way- that_ will be consistentwith the 
best interests of the child and, presumably, the parent. 

In short, the plain language and· structure of the statute 
mandate an asylum hearing for Elian Gonzalez and demonstrate 
.that the INS violated the statute. · Because 'Of the unique 
importance of this . particular case, and the need that it be 
resolved both correctly and by this Court, this statutory issue 
warrants certiorari; 

ID. CONTRARY TO .. THIS COURT'S RECENT 
DECISION IN CHRISTENSEN, THE COURT OF 
APPEALS ERRONEOUSLY EXTENDED 
CHEVRON DEFERENCE TO THE INS's 
OPINION LETTERSAND MEMORANDUM. 

This Court's recent decision in Christensen· v. Harris 
County established a simple and unambiguousprohibition on 
txtending Chevrqn deference to "opinion letters, ... policy. 
statements, agency manuals, and enforcement guidelines." l 20 
S. Ct. 1655, 1662 (2000). The Court observed that under 
Chevron ''a ;court must give effect to an agency's regulation 

• 
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containing a reasonable interpretation of an ambiguous statute." 
Id But the Court emphasized that it was "confront[ing] an 
interpretation contained in an opinion letter, not one arrived at 
after; for example, a formal adjudication or notice-and-cG,mment 
-rulemaking. Interpretations such as those in opinion letters -

· like interpretations contained in policy statements; agency 
manuals, and enforcement guidelines, all of which lack the force 
of law- do not warrant Chevron-style deference." Id. 

The court of appeals' decision in this case is in conflict 
with the decision in Christensen. The INS internal 
memorandum and letters are the kinds of agency statements that 
the Christensen Court held are · not entitled to Chevron 
deference. And even though Christensen was decided less than 
two months ago, the D.C. Circuit has already suggested 
(contraryto the Eleventh Circuit's decision) that Christensen 
would prohibit Chevron deference to opinion letters issued in 
informal adjudications. See Independent Ins. Agents of America 
v. Hawke, 211 F.3d 638, 643 n.2 (D.C. Cir. 2000); cf 
Association of Int '/Auto. Mfrs., Inc. v. Commissioner, Mass. 
Dep 't of Envt'/ Protection, 208 F .3 d 1, 4-6 (1st Cir. 2000) 
(refusing to grant Chevron deference to an opinion letter issued 
by the EPA to resolve a matter referred to that agency underthe 
doctrine of primary. jurisdiction). While this divergence of 
interpretation is obviously not as deep as the circuit split on the 
. due process issue, the developing confusion in the court of 
appeals on such a recurring and important issue warrants review · 
and clarification, partfoularly given that it altered the result in 
this case. 

The court of appeals made clear that, freed from 
·Chevron, it likely would have interpreted the statute differently 
than did the INS. See Pei. App. 23a ("We are not untroubled 
by the degree of obedience that the INS policy appears to give 
to the wishes of parents, especially parents who are outside this 
country's jurisdiction."); id at' 24a ("we cannot disturb the INS 
policy in this case just because it might be imperfect."); id 
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("The final aspect of the INS policy also worries us some."); id 
at 32a ("The policy decision that the INS made was withinthe­
outside border ofreasonable choices.''). 11 

The court of appeals also stated that the level of 
deference it applied in this case "was strengthened" by the 
"foreign policy implications of the administrative decisi<;:>ns 
dealing with immigration." Pet App. 147a. The court's 
reference to foreign policy implications in an asylum case was 
plain eq:or. As the Second Circuit has . rightly explained, 
"[CJongress made it clear that factors such as the government's 
geopolitical and foreign policy interests were not legitimate 
concerns of asylum:" Doherty v'. INS, 908 F :2d 1108, 1119 (2d 

· Cir. 1990), rev'd on other grounds,502 U.S. 314 (1992). 

CONCLUSION 

For the foregoing reasons, the petition should be 
granted, 

. . . 
11 In order to. preserve themfor review on the merits, we also raise 

several other issues. First, the INS's ultimate interpretation was the 
product ofan insufficiently explained change in interpretation. The INS's 
multiple arid shifting ·interpretations - shifts . that occurred without 
sufficient explanation- preclude the courts from granting deference to the 
INS' s final interpretation. See, e.g., Motor Vehicle Mfrs. Ass 'n of the U.S., 
lnc. v. State Farm Auto. Ins. Co., 463 U.S. 29, 57 (1983). Second, the 
INS's policy was adopted some20 years after the statute was enacted, 
which also diminishes any deference owed to it. See EEOC v. Al:abian:.. 
American Oil Co.; 499 U.S; 244 (1991). Third; the INS's ultimate 
interpretation is equivalent to alitigatingposition, and it is black~letter law 
that agency interpretations developed as litigating positions similarly 
warrant no deference under Chevron.· See Pet. App. 40. Finally, the INS 's . · 
. application ofits policy in this case ':- particularly. its failure to interVl.ew 
Elian Gonzalez and to allow presentation ofobjective eVidence about his 
risk of persecution -was arbitrary and capricious under the Administrative 

· Procedure Act. · · · 

• 
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H 
Briefs and Other Related Documents 

United States Court of Appeals, 
Eleventh Circuit. 

Elian GONZALEZ, a minor, by and through Lazaro 
Gonzalez, as next friend, or, 

alternatively, as temporary legal custodian, Plaintiffs­
Appellants, 

v. 
·Janet RENO, Attorney General of the United States; 

Doris Meissner, 
Commissioner, United States Immigration and 

Naturalization Service; Robert 
Wallis, District Director, United States Immigration 

and Naturalization 
. Service; United States Imniigration and 

Naturalization Service; and United 
States Department of Justice, Defendants-Appellees, 

Juan Miguel Gonzalez, lp.tetvenor. ·· 

No. 00-11424. 

June 1, 2000. 

Six-year-old alien, whose mother had died during . 
their trip aboard small boat from Cuba to Florida, 
brought . suit, by and through his great uncle as his 
next friend, alleging that Immigration' an.d 
Naturalization Service (INS) and others denied him 
due process and violated immigration statute. by. 
dismissing his asylum applications as legally void, 
based on INS's conclusion that alien lacked capacity 
to file personally for asylum against wishes of his 
Cuban father. The United States Distr.ict Court for the 
Southern District of Florida, No. 00-00206-CV­
KMM, K. Michael Moore, J., 86 F.Supp.2d 1167. 
dismissed action. Alien appealed; · The· Court of 
Appeals, Edmondson, Circuit Judge, held that: (1) 
INS· did not violate alien's due process rights; (2) 
District Court was not required to ·appoint guardian 
ad litem to represent alien's interests; (3) policies 
upon which INS relied in determining that alien 
lacked capacity to file personally for asylum were 
entitled to some deference; (4) INS policies under 
which six~year-old aliens necessarily lacked 
sufficient capacity to assert asylum claims on their 
own, and under which a six-year-old alien was 
required to be represented by some adult in applying 

for asylum, were reasonable interpretations of asylum 
statute; (5} policy under which ordinarilya parent, 
even one outside United States, and only. a parent, 
could act for his or her six-year old child who was in 
this country with respect to asylum was reasonable 
interpretation of asylum statute; ( 6) INS policy under 
which parent's residence in communist-totalitarian 
state was no special circumstance, sufficient in and of 
itself, to justify consideration of asylum. claim by 
parent's. six~year-old child, presented by child's 
relative in this country, against wishes of parent, was 
reasonable mterpretation of asylum statute; and (7) 
INS did not act arbitrarily or abuse its discretion in 
rejecting alien's applications as void. 

Affirmed. 

West Headnotes 

ill Aliens ~54.3(1) 
24k54.3(1) MostCited Cases 

Court of Appeals had subject-matter jurisdiction over r 
minor · alien'.s ·appeal of district court decision 
dismissing his action alleging that Imniigration and 
Naturalization Service (INS) denied him due process 
and violated immigration statute by dismissing his 
asylum applications as legally void, based on its 
conclusion .that alien lacked capacity to file 
personally for asylum against wishes of his father. 
U.S.CA. Const.Amend. 5; Immigration and 
Nationality Act, § 208, 8 U.S.C.A. § 1158 .. · 

ill Aliens <£;::;:;>53.10(3) 
24k53.10(3) Most Cited Cases 

ill Constitutional Law <£;::;:;>274.3 
92k274.3 Most Cited Cases 

Immigration and Naturalization Service (INS) did not 
violate due process rights of six-year-old alien in 
dismissing his asylum applications as legally void, 
based on its conclusion that alien lacked capacity to 
file personally for asylum against wishes of his 
Cuban father. U.S.C.A. Const.Amend. 5. 

ill Infants <£;::;:;>78(1) 
. 21 lk78(1) Most Cited Cases 

District court was not required to appoint guardian ad 

Copr. © West 2004 No Claim to Orig. U.S. GoVt. Works 
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litem to i:epresent interests of six-year-old alien in his 
action alleging that Immigration and Naturaliza.tion 
Service {INS) violated immigration statute by 
dismissing his asylum applications as legally void, . 
based on INS's conclusion that alien la~ked capacity · 
to file for asylum against wishes of his Cuban father, 
inasmuch as alien was ably represented in district 
court by his great uncle as next friend. Immigration 
and N<).tionality Act, § . 208, 8 U.S.C.A. § 1158;. 
Fed.Rules Civ.Proc.Rule l 7(c), 28 U.S.C.A. 

HI Infants ~82 
211 k82 Most Cited Cases 

Court of Appeals would not remove six-year-old 
alien's great uncle as alien's next. friend to, substitute 
alien's father, in alien's action alleging .that 
Immigration and Naturalization. Service (INS) 
violated immigration statute by dismissing. his·. 
asylum applications as legally void, based on INS's 

'conclusion that alien lacked capacity to file . for 
asylum against wishes of his Cuban father, inasmuch . 
as great uncle, aided by seasoned lawyers, had 
completely and steadfastly ·pressed alien's claimed 
rights in district court and . Court of Appeals. 
Immigration and Nationality Act, § 208, 8 U.S.C.A. 
Lilli; Fed.Rules Civ.Proc.Rule l 7(c); 28 U.S,C.A. 

rn Aliens ~53.10(3) 
24k53. l 0(3) Most Cited Cases 

In considering claim that Immigration and· 
Naturalization Service (INS) violated immigration 
statute by dismissing asylum claim, Court of Appeals 
was required to begin with examination of scope of 
statute. itself. Immigration and Nationality Act, § 
208, 8 U.S.C.A. § 1158. 

lfil Statutes ~219(2) 
36lk219(2) Most Cited Cases 

In a review of an agency's construction· of statute 
which it administers, first is the question whether . 

. Congress has spoken directly to the precise question 
at issue; if the intent of Congress is clear, that is the· 
end of the matter, for the court, as well as the agency, 
must give effect to the unambiguously expressed 
intent of Congress. · 

l1l Aliens ~53.10(3) 
24k53.10(3) Most Cited Cases 

Six-year-old alien was eligible to apply· for asylum, 
inasmuch as statute providing that "[a]ny alien • . . j 

may apply for asylum" meant exactly what it said. 
Immigration and Nationality Act, § 208(a)(l), ·.!i 
U.S.C.A. § l 158(a)(l). . 

Ifil Aliens ~53.10(3) 
24k53.10(3}Most Cited Cases 

When an alien applies for asylum within the meaning 
of the asylum statute, the Immigration and 
Naturalization Ser-Yice (INS); under the statute itself 
and INS regulations, must consider the merits of the 
alien's asylum claim. Immigration and Nationality 
Act, § 208(a)(l), 8 U.S.C.A. § l 158(a)(l); 8 C.F.R. 
§ 208.9(a). · 

l2.l Statutes ~188 . 
36lkl88 MostCitedCases 

In reading statutes, the Court of Appeals considers 
not only the words Congress used, but 1he spaces 
between those words. 

ill!l Constitutional L.aw ~72 
92k72 Most Cited Cases 

· ill!l Statutes ~'219(1) 
36lk219(1) Most Cited Cases 

Where ·a statute is silent mi an issue, Congress has 
left a gap in the statutory scheme, from which springs 
executive discretion, and, as a matter of law, it is not 
for the courts, but for the executive agency charged 

· with enforcing the statute, to choose how to fill such 
gaps. 

l!1l Cons.titutional Law ~60 
92k60 Most Cited. Cases 

That Congress .has left a gap in a statutory scheme 
does not mean that Congress has done something;; 
wrong; Congress may commit something to the 
discretion of other branches of government 

ll1l Constitutional Law ~74 
92k74 Most Cited Cases 

When a statute is ambiguous or silent on the pertinent 
issue,. it.· ordinarily is for the judicial branch . to 

·· construe the statute; however, where Congress has 
indicated that gaps in the statutory scheme should be 
filled in by officers of the ~xecutive branch, then the 
gaps should not be filled by federal judges . 

lLl.l Constitutional Law ~74 
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92k74 Most Cited Cases. 

where congress has committed the enforcement of a 
statute to a particular executive agency, Congress has 
sufficiently indicated its intent that statutory gaps be 
filled by the executive agency rather than by federal 

· courts. 

Ill1. Aliens ~39 
24k39 Most Cited Cases · 

The authority of the executive branch to fill gaps in 
statutory sch.emes is especially great in the context of 
immigration policy. 

I!.fil Aliens ~39 
24k39 Most Cited Cases 

The authority of the executive branch in immigration 
matters stems from the primacy of the President and 
other executive officials, such as the Immigration and 
Naturalization Service (INS), . in matters touching 
upon foreign affairs. 

. [161 Constitutional Law ~72 
.· 92k72 Most Cited Cases 

.r ,,, .• 

Resp~tt for the authority of the executive br~nch .in .· . •·. 
foreign affairs is a well- established theme in our law, · 
and the judicial respect for executive authority in 

. matters touchil).g upon foreign relations is even 
greater where the · presidential power has been . 
affirmed in an .act of Congress. · 

[17] Statutes ~219(1) 
36lk219(1) Most Cited Cases 

The proper revie~ by the Court of Appeals 6f the 
exercise by the executive branch of its· discretion to 
fill gaps in statu:tory schemes must be very limited. 

I!fil. Constitutional Law ~72 
92k72 Most Cited Cases 

That the . courts owe some deference to executive 
policy does not mean that the executive branch has 
unbridl.ed discretion. in creating and in implem~nting 
policy. 

1!21 Administrative Law and Procedure ~310. 
15Ak3l0Most Cited Cases · .. . . . . 

'· ·. - .. - . .. ... 

Executi~e ageiicies must co~ply with the procedtiral 
.requirements imposed by statute.· 

· [201 A<J,minisfrative Law ·· and J[>rocedure 
<£;::;;;;> 416.1 
l 5Ak416. l Most Cited Cases 

Agencies must respect their own procedural rules and 
regulations. 

Illl Administrative Law· and . Procedure 
<€);::;;;;>303. l ' 
15Ak303.lMost Cited Cases 

The policy selected by an agency must be a 
reasonable one in light of the statutory scheme. 

lll1. Administrative Law and Procedure ~760 
15Ak760 Most Cited Cases · 

Although the courts retain the authority to check 
agency policymaking for procedural compliance and 
for arbitratjness, the courts canriot properly 
reexamine the · wis<lom of air agency-promulgated 
policy . 

[231 Aliens <£=> 44 
24k44 Most Cited Cases 

·Because the law, particularly the asylum statute, was 
silent about validity of six-year-old alien's purported 
asylum applications, it fell to Immigration and 
Naturalization Service (INS) to make discretionary 
policy choice with respect to that issue. Immigration 
and Nationality Act, § 208, 8 U.S.C.A. § 1158. 

'r24J Aliens ~44 
24k44 Most Cited Cases 

Policies upon which Immigration and Naturalization 
Service (INS) relied in determining that six-year-old. 
alien facked capacity to ·file personally for asylum 
against wishes of his Cuban ·father were entitled to 
some deference in alien's action alleging that INS 
.viofated immigration statute by dismissing . his 

'.asylum applications as legally void, notwithstanding 
that such polides were developed in course of 

· administrative proceedings, rather than . during 
rulemaking, and that such policies might not 
harmonize perfectly with earlier INS interpretative 
guidelines, inasmuch as policies were not after~the-

. fact rationalization; policies were not contradicted by 
. any' statutory provision, regulatory authority, or prior 

agency adjudication. Immigration and Nationality 
Act;§ 208(a)(l), 8 U.S.C.A. § i 158(a)Cl). 

Copr. © West 2004 No Claim to Orig. U.S. Govt. Works · 



• 

". 

\ 

212 F.3d 1338 
2000 Daily Journal D.A.R. 5737, 13 Fla. L Weekly Fed. C713 
(Cite as~ 212 F.3d 1338) 

Pa:ge4 

ll.fil Administrative Law and Procedure <£=>753 . 
15Ak753 Most Cited Cases 

·An after-the-fact rationalization of agency action; that 
is, an explanation developed for the sole purpose of 
defending in court the agency's actions, is usually 
entitled to no deference from the court.s. · 

ilfil Aliens <£=> 44 
24k44 Most Cited Cases 

Int~rpretative guidelines . issued by Jrtnnigtati~n and . 
Naturalization Service (INS) do not have the force 
.and effect oflaw. · 

@ Aliens. <£=> 44 
. 24k44 Most Cited Cases 

That an Immigration and Naturalization Service 
(INS) policy has been developed in the course of an 
informal adjudication, rather.· than . during. formal 
nilemaking, may affect the. degree of deference 
appropriate ·but does render the policy altogether 
unworthy of d.eference. 

·.· ll.fil Aliens <£=> 44 · 
24k44 Most Cited Cases 

That an Immigration . and Naturalization Ser\riCe 
(INS) policy may not be a longstanding one affects 
only the degree of deference required, and does not 
render the policy altogether unworthy of deference. 

.@Aliens €=>53.10(3) 
24k53.10(3}Most Cited Cases. 

. . . 

Immigration and Naturalization Service (INS) 
policies. under which six-year-old aliens necessarily 
lacked sufficient capacity to assert asylum claims on 
their own, and under whlch a six~year-old alien· was 
required to be represented by some adult in applying 

· . for asylum, were reasonable interpretations of asylum 
statute. Immigration and Nationality Act, . § · 

· 208(a)(l), 8 u~s.c,A. § l 158(a)(l). ·· 

[301 Aliens €=>53.10(3) 
24k53.10(3) Most Cited Cases 

•. The Immigration and Naturalization Service (INS) is 
not required, as a matter oflaw, to individually assess

1 
each alien minor's mental capacity to determine if' 
they have the capacity to assert asylum claimS on · 

. their own; rather, absolute line-drawing based on age 
. is . an acceptable approach; Immigration and 

Nationality Act, . § 
1158(a)(l). 

208(a)(l), 8 · U.S.C.A. § 

fill Ali~ns €=>54(1) 
24k54(1) Most Cited Cases 

Although· the Immigration and Naturalization Se.rvice 
(INS) is not required to let six-year-old children 
speak for themselves about asylum, neither is the INS 
requii;ed to ignore the. expressed statements of young 
children. Immigration and · Nationality Act, · § 
208(a)(l), 8 U.S.C.A .. § l 158(a)(l). 

[321 Aliens <£=>53.10(3) 
24k53.l0(3) Most Cited Cases 

. . . 

Immigration and Naturalization Service (INS) poliCy ·· . 
1under which ordinarily a parent, even one outside 

· United States, and only a parent, could act for his or 
her six-year old child who was in this country with 
respect to asylum was reasonable interpretation of 

· asylum statute; although policy gave paramount 
consideration to primary role of parents in upbringing 
of .their children, it recognized that special 
circumstances might exist rendering a parent an 
inappropriate representative for child. Immigration 
and Nationality Act, § 208(a)(l), 8 U.S.C.A. § 
l l 58(a)( 1). · 

[331 Infants <£=>s1 
2i1 k8 l Most Cited Cases 

Although the common practice in co~s seems to be 
that a parent will be appointed to act as next friend 
for a child, a parent· is not usually entitleci to be next 
friend of his or her child as a matter ofright 

[341 Parent and Child <£=>2.5 
285k2.5 Most Cited Cases 

(Formerly285k2(2)) 

Because the best interests of a child and the best 
interests of even a loving parent can clash, parental 
authority over children, even where the parent is not 
generally unfit, is not Without limits. 

[3SJ Aliens <£=> 44 
24k44 Most Cited Cases 

[351 Aliens €;:;w53.10(3) 
24k53.l0(3) Most Cited Cases . 

Because Congress has decided that any alien may 
apply· for ·asylum, Congress has charged the · 
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Immigration and Naturalization Service (INS), when 
the INS promulgates policy and fills gaps. in ·the 
statutory scheme, with facilitation, not hindrance, of 
that legislative goal. . Immigration and Nationality 
Act,§ 208(a)(l), 8 U.s.c.A. § l 158(a)(l). . 

(36) Aliens €=;>54.3(1) 
24k54.3(1) Most Cited Cases 

Considering the principles of judicial deference to 
executive agencies, Court of Appeals could not 
disturb poliey of Iminigration and Naturalization 
Service (INS) just because it might be imperfect. 

[371 Aliens <£=;>54.3(1) 
... 24k54.3(1) Most Cited Cases 

Court of Appeals could not invalidate policy of 
Immigration and Naturalization Service (INS) merely 
because Court personally mig}it have chosen another. 

[381 Aliens €=;>53.10(3) 
24k53.10(3) Most Cited Cases 

Immigration and Naturalization Service (INS)·policy, 
under which parent's· residence m communist­
totalitarian. state was no special circumstance, · 
sufficient in and of itself, to justify consideration of 
asylum claim by parent's six-year-old child, presented 
by child's relative in this country, against wishes of 

. parent, was reasonable interpretation of asylum 
statute; policy took some account of possibility of 

·government coercion, and policy implicated foreign 
affairs, requiring special deference. Immigration and 
Nationality Act, § 208(a)(l), 8 U.S.C.A, § 
l 158(a)(l). 

[39) Constituti~nal Law €=;>72 
92k72 Most Cited Cases · 

In no context is the executive branch entitled to more 
deference than in the context of foreign affairs. 

(40) Aliens €=;>54.3(3) · 
24k54.3(3) Most Cited Cases 

Appropriate standard of review of decision ··.of 
Immigration and Naturalization Service (INS) to treat . 
asylum applications filed by six-year-old alien . 

. against wishes of his father as legally void was 
"arbitrary, capricious,. or abuse Of discretion" 
standard, not "facially legitimate and bona fide 
reason" standard. 5 U.S.C.A. § 706(2)(A); 
Immigration and Nationality Act, § 208(a)(l), ~ 

U.S.C.A. § l 158(a)(l), 

H!l Aliens €=;>53.10(3) 
24k53.10(3) Most Gited Cases 

Immigration and Naturalization Service (INS) did not 
act arbitrarily or abuse its discretion in rejecting as 
void application for asylum signed and subJiritted by. 
six-year-old alien himself against his Cuban father's 
wishes, inasi:nuch as INS's per se rule prohibiting six­
year~old children from .personally filing asylum 
appiications against their parents' wishes was entitled 
to deference. 5 U.S.C.A. § 706(2)(A); Immigration 
and Nationality Act, § 208(a)(l), 8 U.S.C.A. § 
H58(a)(l). . 

[4ZJ Aliens ~53.10(3) 
24k53.10(3) Most.Cited Cases 

Immigration and Naturalization Service (INS) did not 
act arbitrarily or abuse its discretion in rejecting as 
void application for asylum submitted on behalf of 
six~year-old alien, against wishes of alien's Cuban 
father, by alien's great uncle as next. friend; INS was 
not clearly wrong in determining that father was not 
operating under coercion by Cuban gove:~ent or 
that, if he was, his interests were aligned with Cuban 
government, and . IN S's determination that asylum 
claim probably lacked merit was not c;learly 
inaccurate, given lack of INS or judicial decisio.ns 
where person in similar circumstances established 
well-founded fear of persecution. 5 U:S.C.A. § 
706(2)(A); Immigration and Nationality Act, § 
208(a)(l), 8 U.S.C.A. § l 158(a)(l). 

[431 Aliens €=;>53.10(3) . 
24k53.10(3) Most Cited Cases 

Congress largely has left the task of defining With 
precision . the phrase "well- founded fear of 
persecution," found in .statute defining "refugee" for 
asylum purposes, to the Immiiration · ·and 
Naturalization Service (INS). Immigration and 
Nationality Act, § 10 l(a)(42), 8 U.S.C.A. § 
l 101(a)(42); . 

(44) A.liens €=;>53.10(3) 
24k53.10(3) Most Cited Cases 

Political conditions which affect the populace as a . 
whole or in large part. are generally insufficient to 
establish persecution of an asylum applicant. 
Immigration and NationalitY Act, § 101(a)(42), ~ 
U.S.C.A. § l 10l(a)(42). 
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· [451 Aliens ~53.10(3) 
24k:S3.10(3) Most Cited Cases 

The Immigration and Naturalization Ser¥ice is not 
required to treat education and indoctrination as 
synonymous with persecution in asylum proceedings. 
Immigration and Nationality Act, § 101(a)(42), ~ 
U.S.C.A.§ 1101(a)(42). 

[46) Aliens ~53.10(3) 
24k53.10(3) Most Cited Cases 

Not all exceptional treatment. 1s "persecution" for 
purposes of ah asylum claim. Immigr~tion and 
Nationality Act, § 10l(a)(42), 8 U.S:CA § 

·· 110 l(a)( 42). 

[471 Constitutional Law ~70.1(1) 
92k70.1(1) Most Cited Cases· 

[47) Constitutional Law ~7i 
92k72 Most Cited Cases 

It is the duty of Congress and the .executive branch, 
as policymakers, to exercise political will,' and, 
although courts should not be unquestioning, they 
should respect the other branches' policy1llaking 
powers. 

[48) Federal Courts ~1.1 
170Bkl.1 Most Cited Cases 

The judicial power is a limited power, and it is the 
duty of the judicial branch not t~ exercise political 
will, but only to render judicial judgment under' the 
law. ' 
*1343 Kendall B. Coffey, Miami, FL, Barbara 

Lagoa, Judd J. Goldberg, Greenberg, Traurig,,PA, for 
·.Plaintiffs-Appellants. 

David J. Kline, Office of Immig. Litigation, Civil 
Division, William J. Howard, Department of 
Justice/OIL, Russell J.E: Yerby, Department of 
Immigration Litigation, Edwin S. . Kneedler, ·. 
W ashihgton, DC, . Anne R. Schultz, Miami, FL, for 
Defendants-Appellees. · 

Mark D. Beckett, Martin N. Flies, Jeffrey Alan 
Tochner, Latham & Watkins, New York City, 
Amicus Curiae for Lawyers Committee for Human 

. Rights, Women's Commission for Refugee Women 
and Children, Florida Immigrant Advocacy Center,· 

. United States Representative from the 18th, Children 

. and Family Justice Center. 

Appeal from the United States District Court for the 
Southern District of Florida. 

*1344 Before EDMONDSON, DUBINA and 
WILSON, CircuitJudges. 

EDMONDSON, Circuit Judge: 

This case, at first sight, seems to be about little mote 
than a child and his father. But, for this Court, the 
case is mainly about the separation of powers under 
our constitutional system of government: a statute 
enacted by Congress, the permissible scope of 
executive discretion under that statute, and the limits 
on judicial review of the exercise of that executive 
discretion. 

Elian Gonzalez ("Plaintiff'),· a six-year-old· Cuban 
child, arrived in the United States alone. His father 
in Cuba demanded that Plaintiff be returned to Cub.a. 
Plaintiff, however, asked to stay in the United States; 
.and asylum applications were submitted on his 

·· behalf. The Immigration and Naturalization Service 
("INS")-~after, among other things, consulting with 
Plaintiffs father and considering Plaintiffs age-­
decided .that Plaintiffs asylum applications were 
legally void and refused to consider their merit 

Plaintiff then filed· this. suit in federal district court, 
seeking on several grounds to compel the INS to 
consider and to .determine the merit of his asylum 

· applications. · The district 9ourt dismissed Plaintiffs 
suit. Gonzalez ex rel. · Gonzalez v. Reno. 86 
F.Supp.2d 1167; 1194 (S.D.Fla2000). Plaintiff 
appeals, [FNl] and we affirm. 

FNl. Several defendant-appellees are 
involved in this appeal. All these 
<lefendants are part of the executive branch 
Of our government. For the sake ·Of 
simplicity, we .. refer to the defendants 
coilectively as the "INS." 

I. 

In December 1993, Plaintiff was born in Cuba to 
Juan Miguel Gonzalez and Elizabeth · Gonzalez. 
When Plaintiff was about three years old, Juan 
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. Miguel and Elizabeth separated.· Elizabeth retained 
custody of Plaintiff after the separation. Juan ·· 
Miguel, however, continued to have regular and 
significant contact with his son. Plaintiff, in fact, 
attended school in the district where his father lived 
and often stayed at Juan Miguel's home. 

\ . ·. 
In November 1999, Elizabeth decided to leave Cuba 
and to take her son to the United States. In the pre­
dawn hours of 22 November, Plaintiff and Elizabeth, 
along with twelve other Cuban nationals, left Cuba 
aboard a small boat. The next day, the boat capsized 
in strong winds and rough seas off the coast of 
Florida. Eleven of the passengers, including 
Elizabeth, died. Plaintiff, clinging to an i~er tube, 
endured and survived. 

Two days ·later, Plaintiff was .rescued at sea· by 
Florida fishermen and. was taken to · a hospital in 
Miami for. medical treatment. While Plaintiff was 
receiving medical treatment, the INS was \:.ontacted 
by Plaintiffs great-uncle: Miami resident Lazaro 
Gonzalez. INS officials decided, upon Plaintiffs 
release from the hospital, not to remove Plaintiff 
immediately to Cuba; Instead, the . INS deferred 
Plaintiffs immigration inspection and paroled 
Plaintiff into Lazaro's custody andcare. 

Soon thereafter, Lazaro. filed an application for 
asylum on Plaintiffs behalf with the INS. This 
application was followed . shortly by. a second 
application signed by Plaintiff himself. A third 
asylum application was filed by Lazaro on Plaintiff's 
behalf in January 2000, after a state court awarded 
temporary custody of Plaintiff to Lazaro. [FN2] The 
applications were prepared by a Miami lawyer. . 

FN2. A Florida state court since has 
dismissed Lazaro's petition for custody of 
Plaintiff. See In re the Matter of Lazaro 
Gonzalez, No. 00~ 00479-FC-28 (Fla. llth 
Cir.Ct.2000). 

The ·three application~ were· substantially identical in 
content. The· applications stated that Plaintiff "is 
afraid to return to Cuba . " The applications claimed 
that Plaintiff had a well~founded fear of persecution 
because many.members of Plaintiffs family had been 
persecuted by the Castro government in Cuba. In 
particular, *1345 according to the applications, 
Plaintiffs stepfather had been imprisoned for several 
months because of opposition to the Cuban 
government. Two of Plaintiffs great-uncles also had 

been imprisoned for their political acts. Plaintiffs 
mother had also been harassed and intimidated by 
communist authorities in Cuba. The. applications also 
alleged that, if Plaintiff were· returned to Cuba, he 
would· be used. as a propaganda tool for the Castro 
government and would be subjected to involuntary 
indoctrlnation in the tenets of communism. 

Plaintiffs father, however, apparently did not agree 
that Plaintiff should remain in the United States. 
Soon after Plaintiff was rescued at sea, Juan Miguel 
sent to Cuban officials ·a letter, asking for Plaintiffs 
return to Cuba. The Cuban government forwarded 
this letter to the INS. 

Because of the conflicting requests about whether 
Plaintiff should remain in the United States, INS 
officials intervfowed both Juan Miguel and Lazaro. 
An INS official, on 13 December, met with Juan 

. Miguel at his home in Cuba. At that meeting, Juan 
Miguel made this· comment: 

· [Plaintiff], at the age of six, cannot make a decision 
. on his own .... I'm very grateful that he received 
immediate medical assistance, but he should be 
returned to me and my family .... As for him to get 
asylum, I am not allowing him to stay or claim any 
type of petition;· he should be returned 
immediately to me. 

Juan Miguel denied that Lazaro was authorized to 
seek asylum for Plaintiff; Juan Miguel also refused 
to consent to any lawyer representing Plaintiff. Juan 
Miguel assured the INS official that his desire for 
. Plaintiffs return to Cuba was genuine and was not · 
coerced by the Cuban government. 

One week later, INS officials in Miami met with 
Lazaro, Marisleysis Gonzalez (Plaintiffs . cousin), 
and several lawyers representing Plaintiff. At that 

· meeting, the parties discussed Juan Miguel's request. 
Lazaro contended that· Juan Miguel's request for 

. Plaintiffs return to Cuba was coerced by the Cuban 
government. [FN3] INS officials also inquired about 
the legal basis for Plaintiffs asylum applications; 
Lazaro replied this way: "During the time he's been 
here, everything he has, if he goes back, it's all 
changed. His activities here are different from those 
that he would have over there." Plaintiffs lawyers 
told· the INS again of the persecution of Plaintiffs 
relatives iri Cuba because of their political opposition 
to the Castro government. 

FN3. As proof of this contention, Lazaro 
told INS officials that, before Plaintiff was 
discovered at sea, Juan Miguel telephoned 

. ) 
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Lazaro and asked Lazaro to take care of 
Plaintiff if Plaintiff made it ·to the United 
States. Lazaro stated that, after Plaintiffs 
rescue, Juan Miguel's demeanor had · 
changed noticeably and that, according to · 

. Juan Miguel's neighbors in Cuba, Juan 
Miguel Was "[g]etting extra protection" from 
Cuban authorities. 

On 31 December, an INS pfficial again met with 
. Juan Miguel in Cuba. to investigate further Lazaro's 

claim that Juan Miguel's request had been coerced. 
[FN4 l At that meeting, Juan Miguel repeated that he · 
desired Plaintiffs return to Cuba. Juan Miguel also 
reasserted that he was under no l!ndue influence from 
any individual or government. The INS official~­

taking Juan Miguel's demeanor into account-­
determined that Juan Miguel, in fact; genuinely 
desired his son's return to Cuba. 

FN4. To reduce third parties' opportunities 
to eavesdrop upon the meeting; this 
interview was held .at the residence of .a 
United. Nations official near Havana. Also, 
some of the interview was conducted in 
writing to prevent eavesdropping. 

The INS Commissioner, on 5 January 2000, rejected 
Plaintiffs asylum applications .as· legally void. The 
Commissioner-~concluding that six-year-old children 
lack the capacity to file personally for asylum against 
the wi.shes of their parents--determined that Plaintiff 
.could not file his own asylum applications. Instead, 
according to *1346 the Commissioner, Plaintiff 
needed an _adult representative to file for asylum on 
,his behalf. The Commissioner--citing the custom 
that parents generally speak for their children and 
finding ·that no circumstance in this case warranted a 
departure from that custom--concluded that the 
asylum applications submitted by Plaintiff and 
Lazaro were legally void and required no further 
consideration. Plaintiff asked the Attorney General 
to overrule the Commissioner's decision; the 
Attorney General declined to do so. 

Plaintiff then; by and through Lazaro as his next 
friend, filed a complaint in federal district c.ourt 
seeking to compel the INS to consider the merits of 

· his. asylum· applications. . In his complaint, Plaintiff 
alleged, among other things, that the refusal to 
consider hjs appliCations violated 8 b.S.C § 1158 
and the Fifth Amendinent Due Process Clause. The 

district court rejected both claims and dismissed 
Plaintiffs complaint. Plaintiff appeals. [FNj] 

FN5. During the pendency of this appeal, 
the INS revoked Plaintiffs parole and 
removed Plaintiff from Lazaro's custody. 
The INS then paroled Plaintiff into the 
custody of Juan Miguel, who had traveled to · 
the United States to recla!m his son. After 
Juan Miguel came to the United States, we 
permitted Juan Miguel to intervene in this 
case. 
To ensure that Plaintiff would not be 
returned to Cuba, depriving Plaiintiff of a 
day in court and depriving this Court of 
jurisdiction over Plaintiffs appeal, we 
enjoined Plaintiffs removal from lthe United 
States pending appeal. Considering that we 
affirm the judgment of the district court, the 
injunction will dissolve (without a further 
order) when the Court's mandate is issued. 

IL 

[1][2][3][4] On appeal, Plaintiff argues that the 
district court erred (1) by dismissing Plaintiffs claim 
under 8 U.S.C. § 1158, (2) by dismissing Plaintiffs 
due process claim, and (3) by failing to appoint a 
guardian ad litem to represent Plaintiffs interests. 
IENfil We have reviewed carefully the record and 
the briefs filed by all parties. We conclude that 

. Plaintiffs due .process claim lacks ment and does not 
warrant extended discussion. See Jean v. Nelson, 

. 727 F.2d 9s1: 968 (11th Cid984) (en bane) ("Aliens 
seeking admission to the United States ... have no 
constitutional rights with regard to their applications 

..... "), afj'd on other grounds, 472 U.S. 846, 105 S.Ct. 
2992, 86 L.Ed.2d 664 (1985). Plafutiffs guardian ad 
litem claim, because Plaintiff was ably represented in 
district court by his next friend, also lacks. merit and 
similarly does n_ot warrant extended discussion. See 
Fed~R.Civ.P. l 7(c) (providing for appointrne:r;it of 
guardian ad litem in discretion of district court); s.ee 
also Roberts v. Ohio Cas. Ins. Co., 256 F.2d 35, 39 
(5th Cir.1958) (noting that guardian ad litem may be 
unnecessary where child already' represented 
adequately by next friend). We, accordingly, affirm 

·. the district court's dismissal of the constitutional 
claim and the district court's refusal to appoint a 
guardian ad litem. [FN7] We l)OW tum, however, to a 
more difficult question: the· district court's dismissal 

. of Plaintiffs statutory claim. · 
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FN6. The INS contended in district court 
that the district court lacked subject-matter 
jurisdiction over Plaintiffs .suit. The district 
court, however, rejected this argument and 
concluded that subject-matter jurisdiction, 
did exist. The INS has not renewed its 
jurisdictional contention on appeal. 
We, however, are mindful of our own 
jurisdictional limi.ts. So, we have 
considered our subject-matter jurisdiction 
over this appeal. . We conclude that this 
Court does have subject-matter jurisdiction 
over Plaintiffs appeal. 

(' ,_ 

FN7. Also before this Court is a recently 
filed motion of Intervenor, Juan Miguel 
Gonzalez, to remove Lazaro Gonzalez as 
Plaintiffs next friend and to substitute 
Plaintiffs father as · next friend. 
Notwithstanding that much has happened 
since La.zaro brought this suit as Plaintiffs 
next . friend, Lazato (aided by a troop of 
seasoned lawyers) has completely · and ' 
steadfastly pressed Plaintiff's claimed rights 
in the district court and in this Court. We 
see no powerful reason to make a change at 
·this point. We; th~refore, deny Intervenor's 

· motion to remove I:azaro and .to substitute 
Intervenor as next friend for the purposes of 
this litigation. · 

III. 

' ~ Plaintjff • c.ontends that the district court erred in 
rejecting his statutory claim *1347 based on 8 U.S.C. 
§ 1158. Section 1158 provides .that "[a]ny alien ... 
may apply: for asylum." 8 U.S.C. § Il58(a)(l). . 
Plaintiff says that, because he is "[a ]ny alieµ," he may ' 
apply for asylum. Plaintiff insists that; by the 
applicatim;LS signed a11d submitted by himself and 
·La.Zaro, he, in fact, did apply for asylum within the 
meaning of section 1158. In addition, Plaintiff 
argues that the summary rejection by the INS of his 
applications as invalid violated the intent of Congress 
as set oudn the statute. 

The INS responds that section 1158 is silent about 
the validity of asylum applications filed on behalf of 
a six-year~old child, by the child himself and a non­
parental relative, against the wishes of the child's 
parent. The INS argues that, because the statute does 
not spell out how a young child files for asylum, the 

INS was free to adopt 9 policy requirmg, in these 
circumstances, that any asylum claim on Plaintiffs 
behalf be filed by Plaintiffs father. As such, the INS 
urges that the rejection of Plaintiffs purported asylum 
applications' as legally void was lawful. According 
to· the INS, because the applications had no ·legal 
effect, Plaintiff never applied· at all within the 
meaning of the statute. 

Guided by well-established principles of statutory 
construction, judicial restraint, and deference to · 

. executive agencies, we accept that the rejection by 
the INS of Plaintiffs applications as invalid did not 
violate section 1158. 

A. 
. . 

Will Our consideration of Plaintiffs statutory claim 
must begin with an examination of the scope of the 
statute itself. Chevron. . U.S.A.. Inc. v. Natural 
Resources Defense Council, Inc .. 467 U.S. 837, 104 
S.Ct. 2778, 2781, 81 L.Ed.2d 694 (1984); see also 
INS v. Aguirre-Aguirre. 526 U.S. 415, 119 S.Ct.. 
1439, 1445, 143 L.Edold 590 (1999) (instructing that 

. analysis set . out in Chevron is applicable to 
immigration statutes); Jaramillo v. INS, 1 F.3d 1149, 
1153 (11th Cir.1993) (enbanc) (same). In Chevron. 

1
the Supreme Court explained: "First, always, is the 

, question whether Congress has directly spoken to the 
precise question atissue. If the intent of Congress is 
clear, that is the end of the matter; for the court; as 
well as the agency, .. must give effect to the 
unambiguously expressed intent of Congress.'' 104 

.· S.Ct. at 2781. We turn, ther:efore, to the plain 
·language Of the statute. 

'.·, 

ill Section 1158 provides, in pertinent part · . 
Arfy alien who is physically present in the United 
States, or who arrives in the United States (whether 

· or not at a designated port of arrival and mcluding · 
an alien who is brought to the United .States after 
having been interdicted in international or United 
States waters), irrespective of such alien's status, 
may apply for asylum in accordance with this 
section or, where applicable, section· l225(b) of 
this title. 

8 U:S.C. § . l 158(a)(l) (emphasis added). Section 
1158 is neither vague nor ambiguous, The statute 
means exactly what it says: "[a]ny alien ... may apply 
for asylum." . See Pennsylvania Dep 't of Corrections 
v. Yeskey. 524 U.S. 206; 118 S.Ct. 1952, 1956, 141 
L.Ed2d 215 (1998) (observing that statute is. not 
ambiguous just because it is broad and that statute 
may · apply to circumstances not envisioned by 
Congress). That "[a]ny alien" indudes Plaintiff 

\ . 
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seems apparent. [FN8J See 8 U.S.C. § l 10l(a)(3) 
(defining "alien" as "any person not a citizen .or 
national of the United States"); see also Merritt v. 
Dillard Paper Co., 120 F.3d 1181, 1186 (11th 
Cir.1997) (noting that word "any" has "an expansive 
meaning"). Section 1158, therefore, plainly would 

. permit Plaintiff to apply for asylum .. 

FN8. The INS concedes that Plaintiff is 
, eligible to apply for asylum pursU(lllt . to 
section 1158. 

[fil When (lil alien does apply for asylum within the 
meaning of the statute, the INS--accordillg to the 
statute itself and *1348 INS regulatioll.s--must . 
consider the merits of the alien's ;:tsylum claim. See 
8 U.S.C. § 1l58(d)(l) ("The Attorney General shall 
establish a procedure for the consideration of asylum 

· applications filed under subsection (a) of ,this 
section.") (emphasis added); 8 C.F.R. § 208.9(a) 
(requiring INS to "adjudicate the claim of each 
asylum applicant whose application is complete"). 
Th.e important legal question in this case, therefore; ~s 
not whether Plaintiff may apply for asylum; that a . 
six-year-old is eligible to apply for asylum is· clear. 
The ultimate inquiry, instead, is whether a six- year­
old child has applied for asylum within the meaning 
of the statute when he, or a non-parental relative on 
his behalf, signs and submits a purported application 
against the express wishes of the child's parent. 

.L2J About ~his question, more important thari what 
Congress said in section 115 8. is what Congress left · 
ilnsaid. Iii.reading statutes, we consider not orily the 
words Congress used, but the spaces betWeen those 
words. ·Section 115 8 is silent on the precise question 
at issue in this case. Although section 1158 gives 
"[a]ny alien" the right to "apply for asylum," the 
statute does not command how an alien applies for 
asylum. The statute includes no definition of the 
term "apply." The statute does not set out 
procedures for the proper filing .. •of an asylum 
application. Furthermore, the statute does not 

·. identify the necessary contents of a valid asylum 
application. In short, although the statute requires 
the existence of some application procedure so that 
. aliens may apply for asylum, section 1158 says 
nothing about the particulars of that procedure: · See 
8 u.s.c. § 1158. . . 

B. 
. . . . . .... ;.. . 
(10][11][12][13][14][15][16][17] Because ~he statute 

is silent on the issue, Congress has left a gap in the 
statutory. scheme. [FN9] From that gap springs 

· . executive discretion. [FNlO] As a matter oflaw, it is 
not for the courts, but for the executive agency 
charged with enforcing the statute (here, the INS), to 
choose how to *1349· fill such gaps. [FNl l] See 
Chevron, 104 S.Ct. at 2793. Moreover, the authority 
of the executive branch to fill gaps is especially great 
in the context of immigration policy. [FN12] See 
Aguirre-Aguirre. 119 S.Ct. at 1445. Our proper 
review of the exercise by the executive branch of its 
discretion to fill gaps, therefore, must be very limited, 
See Pauley v. BethEnergy Mines. Inc., 501 U.S. 680, 
111 S.Ct. 2524; 2534, 115 L.Ed.2d 604 (J 991). . 

FN9. That Congress left a gap in the 
stanitory · scheme does not mean that 

· Congress has done something wrong. 
Whether Congress .could or should legislate 
with sufficient detail to address every 
conceivable set of circumstances that might 
arise is highly debatable. See generally 
Loving v. United States. 517 U.S. 7 48; 116 
S.Ct. 1737, 1744, 135 L.Ed.2d 36 (1996) 
("To burden Congress with all federal 
rulemaking would divert that branch from 
more pressing issues, and defeat the 
Framers' design of a workable National 
Government."). Congress may properly 
commit something to the discretion of the 
other, branches of government. · 

. FNlO. This case is about the discretion of 
the executive. branch to make policy, . not 
ab()ut lninisterial enforc~men,t of the "law" 

· by executive officials. It has been · · · 
suggested that the precise policy adopted by 
the INS in this case was required by "law." 
That characterization of this case,. however, 
is inaccurate. As we have explained, when 
the INS made its pertinent policy, the 
preexisting law said nothing about the 
validity of Plaintiffs asylUil1 applications. 
Instead, Congress just provided that "[a]ny 

' alien" may apply for ·asylum and left the 
details of the application process to the 
discretion of the INS. See Mesa Verde , 
Constr. Co. v. Northern Cal. Dist. Council.· 
of Laborers. 861 F.2d 1124, 1140 (9th 
Cir.1988) (en bane) (Hug, J., dissentjng) 
(explaining that sometimes "Congress enacts 
quite general provisions, with the specifics 
to be filled in by the agency"); The INS, in 
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its discretion, decided to require six-year-old 
children--who arrive unaccompanied in tl;ie 
United States from Cuba--to act in . 
immigration matters only through (absent 
special circumstances) their parents in Cuba. 
The INS could have shaped its polisy in a 
different fashion, perhaps allowing relatives 
(for example, those within the fourth degr~e 
of relationship) ill the United States to act 
for such children. But it did not, and ~e 
cannot. . That choice was the sole . 
prerogative of the executive branch. 
According to the principles set out in 
Chevron, we can only disturb that choice if 
it is unreasonable. See Chevron. 104 S.Ct. 
at 2793; see also Mistretta v. United States. 
488 U.S. 361, 109 S.Ct. 647, 678, 102 
L.Ed.2d 714 (1989) (Scalia, J., dissenting) 
(explaining discretionary authority of 
executive branch in adininistering statutory 
scheme). ' 

FNl 1. When a statute is ambiguous or silent 
on the pertinent issue; it ordiinarily is forthe 
judiCial branch to construe the statute. See 
generally Marbury v .. Madison. 5 U.S. (1 
Cranch) 137, 177, 2 L.Ed. 60 (1803) ("It is 
emphatically the province and duty of the 
judicial department to say what the law is."). 
But the ordinary rule does not always apply: 
where. Congress has indic;ited that gaps in 
the statutory scheme should be filled in by 
officers of the executive branch (a political 

·branch accouritabfo to the people and fit for 
making policy judgments), then the gaps 
should not be filled in by federal judges. 
Where Congress. has committed the 
enforcement of a statute to a particular 
executive agency, Congress has sufficiently 
indicated its intent that statutory ·gaps be 
filled by the executive agency. . . And the 
Supreme Court has directed that, for such 
statutes, if "Congress has not directly 
addressed the precise question at issue, the 
court does not simply impose its own 
construction on th~ statute .... Rather, if the 
statute is silent ... the question for the court 
is whether the agenc)r' s answer is. based on a 
permissible construction of . the statute." 
Chevron. l 04 S.Ct. at 2782. 

FN12. The authority of the executive branch 
in immigration matters stems from the 

primacy of the President and other executive 
officials· (such as the. INS) iin matters 
touching upon foreign affairs~ See Aguirre~ 
Aguirre. 119 S:Ct at 1445. Respect for the 
authority of the executive branch in foreign 
affairs is a weH-established theme in our 

:·/~ law. See United States v. Curtiss-Wright 
Export Corp .. 299 U.S. 304, 57 S~Ct. 216, · 

• 221, 81 L:Ed. 255 (1936) (recognizing"the 
very delicate, plenary and exclusive power 
of the President as the sole organ of the 
federal government in the field of 
international relations"). And the judicial 
respect for executive authority in matters 
touching upon foreign relations is . even 
greater where the presidential power has 
been affirined in an act of Congress. · See 
Youngstown Sheet & Tube Co. v. Sawyer, 

.. 343 U.S. 579, 72 S.Ct. 863, 870, 96 L.Ed. 
1153 · (1952) (Jackson, J., concurring) 
("When the President acts purslllant to an 
express or implied authorization of 
Congress, his authority is at its maximum, 
for it includes all that he possesses in his 
own right plus . all . that Congress can 
delegate."); see also United States v. 
Frade, 709 F.2d 1387, 1402 (11th Cir.1983) · 
(same). 

J18][19][20][21J[22] That the courts owe some 
deference to executive policy does not mean that the 
executive branch has unbridled discretion in creating 
and in .implementing policy. Executive ageneies 
must comply with the procedural requirements 
imposed by statute. See Morton v. Ruiz, 415 U;S. 
199, 94 S.Ct. 1055, 1073. 39 L.Ed.2d 270 (1974). 
Agencies must respect their own procedural rules and 
regulations. See id. at 1074; see also Hall v. 
Schweiker. 660 F'.2d 116, 119 (5th Cir.19fil}. And 
the . policy selected by the agency must be a 
reasonable one in the light of the statutory s.cheme. 
Chevron. 104 S:Ct. at 2782. To this end, the courts 
retain the authority to check agency policymaking for 

. procedural compliance and for arbitrariness. But the. 
courts canriot. properly reexamine the wisdom of an 
agen<;y-promulgated policy . [FN13] See SEC v. 
Chenery Corp .. 332 U.S, 194, 67 S.Ct. 1575, 1582, 
91LEd. 1995 (1947) ("The wisdom of the principle 
adopted is none ofour concern."). 

I 

FN13. The Supreme Court has instructed us . 
with these words: 
[F]edetal judges--who have no constituency-
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-have a duty to respect legitimate policy 
choices made by those who do. · The 
responsibilities for assessing the wisdom of 
such policy choices and resolving the 
struggle· between competing . views ·of the 
public interest are not judicial ones: "Our · 
Constitution vests . such responsibilities in 
the political branches." 
Chevron. 104 S.Ct at 2793 (citation 
omitted). 

In] In this case, because the law--particularly 
section 1158--is silent about the validity of Plaintiff's . 
purjJorted asylum applications, it fell to the INS to.) 
make a discretionary policy choice. The INS, 
exercising· its gap-filling discretion, determined these 
things: (1) six-year~old.children lack the capacity to 
sign and to *1350 submit personally an application · 
for asylum; (2) instead, six-year-oldchildren must be 
represented by an adult in immigration matters; (3) 

. absent special circumstances, the only proper adult to 
represent a six-year-old child is the child's parent, 
even when the parent is not' in this country; and, (4) 
that the parent lives in a communist~ totalitarian state 
(such as Cuba), [FN14] in and of itself;· does not 
constitute a . special circumstance requiring ·the 
selection of a non-parental representative. .Our duty 
is to decide whether this policy might be a reasonable 
one in the light of the statutory scheme. See 
Chevron. I 04 S.Ct. at 2782. 

FN14. SeeU.S,Dept. of State, 1999 Country. 
Reports on Human Rights Practices: Cuba 
(2000) (noting that "Cuba is a totalitarian 
state," where Communist Party "exercises 
cc:mtrol over all aspects of Cuban life"). 

[24][25] But we first address Plaintiff's contention 
that the "policy" relied on by the INS in this case is 
really no policy at all but is, iri reality, just a litigating 
position. An after-the~fact rationalization of agency 
action--an explanation developed for the sole purpose 
of defending in court the agency's acts--is usually 
entitled to no deference from the courts. Bradberry v: 
Director. Office of Workers' Comp. Programs. 117 
F.3d 1361, 1366 (l.lth Cir.1997). Butwe are unable 
to say that the position of the INS here is just an . 
after-the~fact ratioilaliZatiori. ' 

[26][27][28] The INS policy toward Plaintiffs 
application was not created by INS lawyers during 
ljtigation, but 1nstead was developed in the course of · 

administrative proceedings before litigation 
commenced. JFN15] Cf JAL Aircraft Holding. Inc. v. 
FAA, 206 F.3d 1042, 1046 & n. 5 (11th Cir.2000). 
While the policy announced by the INS may .not 
harmoniZe perfectly with earlier lNS interpretative · 
guidelines (which are not law), [FNl 6] the parties 
have cited, and we have found, . no statutory 
provision, ·no regulatory authority, and no prior 
agency adjudication that "flatly contradicts" the 
policy. Cf General Elec. Co. v. Gilbert,. 429 U.S. 
125, 97 S.Ct. 401, 411, 50 L.Ed.2d 343 (1976); see 
also Motor Vehicle Mfrs. Ass'n v. State Farm Mut. 
Auto. Ins. Co., 463 U.S. 29, 103 S.Ct. 2856, 2866, 77 
L.Ed.2d · 443 (1983) (noting ·that agencies . have 
latitude to "adapt their rules and policiies to the 

·demands of changing circumstances"). That the INS 
· policy was developed in the course of an informal 
adjudication, rather than during formal nilemaking, 
may affect the degree of deference appropriate but 
does not render the policy altogether unworthy of 
deference. See Chenery. 67 S.Ct. at 1580; see also 
Cook v. Wiley, 208 F.3d 1314, 1319-20 (11th 
Cir.2000} (explaining that executive policies not 
"subjected to the heightened scrutiny of [formal] 
rulemaki~g" 'are nonetheless entitled to "some 
deference"); Bigby v: INS. 21 F:3d 1059, 1063-64 
(I Ith Cir.1994) .(finding Chevron deference 
appropriate even though agency policy had not beert 
adoptrd as regulation); U.S. Mosaic Tile ·Co. v. 
NLRB. 935 F.2d 1249, 1255 n. 6 (I Ith Cir.1991) 
("Although the agency action in Chevron involved a 
legislative regulation, the deference standards set 
forth inthat case are now applied to most agency 
actions, including administrative adjudications .... ';). 

. And that the INS policy may not be a longstanding 
one likewise affects only the degree of deference 

· .. required~ TFNl 7] *1351 See Chenery. 67 S.Ct. at 
15 80. The INS policy, therefore, is entitled to, at 
least, some deference under Chevron; and that 
deference, when we take account of the implications 
of the policy for foreign affairs, becomes 
considerable. 

FN15. The INS policy oii. unaccompanied 
six-year-old children purporting to file for 
asylum against their parents' wishes was set 
out in these writings: (1) a memorandum, 
dated 3 January 2000, from the. INS General 
. Counsel to the INS Commissioner; (2) two 
letters, dated 5 January, froman INS district 
direct.or to Plaintiffs lawyers and Lazaro, 
letters explaining the decision of the INS 
Commissioner; and (3) a letter, dated 12 
January, from the Attorney General to 
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Plaintiffs lawyers and Lazaro. 

FN16. The INS Guidelines "do not have the 
force and effect of law." Haitian Refugee 
Ctr., Inc. v. Baker, 953 F.2d 1498, 1511 
(11th Cir.1992); 

FN 17. The INS claims that .the approach · 
taken in Plaintiffs case is the . INS's 
longstanding position on young, 
unaccompanied aliens. The INS, however, 
pomts to no evidence in the record showing 
that the INS, in the past, has taken this 
approach. But, even assuming that 
Plaintiffs case triggered the making of this 
policy to· fit cases like Plaintiff's· peculiar 
circumstances, deference to the INS policy 
would still be due if the policy is a 
reasonable one. See Chenerv, 67 S.Ct. at · 
1580 ("[P]roblems may arise in a case which· 
the administrative agency could not 
reasonably foresee, problems which must be 
solved despite the absence of a relevant 
general rule."). 

[29][301[31] We accept that the INS policy at issue 
here comes within the range of reasonable,choices. 
First, we cannot say that the foundation of the policy~ 

. -the INS determination that six-year-old. children 
necessarily lack sufficient capacity to assert, on their 

. own, an asylum claim-- is urireasonable. [FN18) See' 
Polovchak v. Meese, 774 F.2d 731, 736-37 (7th 
Cir.1985) (presuming that twelve-year~old child was 
"near the lower end of an age range in which a minor 
may be mature enough to assert" an· asylum claim 
against the wishes of his parents). Because six-year­
old children must have some means of applying for 
asylum, see 8 U.S.C. § l 158(a)(l), and because the 
INS has decided . that the children cannot apply 
personally, the next elementofthe INS policy--that a 
six-year-old child must be representeci by some adult 
in applying for asylum--necessarily is reasonable. 

FN18. In other words, we do not thirik that 
the . INS, as a matter of law, must 
individually assess each vchild's . mental 
capacitY,; we cannot say that looking at 
capacity· instead of age for young children is 
required. Instead, we recognize that absolute 
line · drawing--although . necessarily 
sacrificing accuracy and_ flexibility for . 

certainty and efficiency--is an acceptable 
approach. See Massachusetts Bd. o( 
Retirement v. Murgia, 427 U.S. 307; 96 
S.Ct. 2562, 2567~68, 49 L.Ed.2d 520 (1976). 
And, as long as the approach taken by the 
INS is a reasonable one, we need not decide 
. what the best ;tpproach would be. 
We, however, do not mean to suggest that 
the course taken by the INS is the only 
permissible approach. Although the INS· is 
not required to let six- year-old children 
speak for themselves about asylum, neither 
is the INS required to ignore the expressed 
statements of young children.. Even young 
children can be capable of having an 
accurate impression of the facts abou_t which 
they might speak. To obtain asylum, we 
doubt that it is essential for a child to be able 
to debate the merits of Marxism-Leninism 
against the merits of Western-style 
democracy. Some reasonable people could 
conclude that it should be sufficient for a 
child to be able to speak about his fears and 
to recount the facts that support his fears 
about returning to another country. Not 
infrequently, the law does permit six-year­
old children {and even younger children) to 
speak and, in fact, does give their words 
great effect. See, e.g., Pocatello v. United 
States. 394 F.2d 115, 116-17(9th Cir.1968) 
(affirming. district court's admission of five­
year-old's testimony); Miller v. State. 391 
So.2d 1102, 1106 (Ala.Crim.App.1980) 
(affirming decision of trial court to permit 
four-year- old to testify); Baker v. State, 
674 So.2d 199, 200 (Fla.Dist.Ct.App.1996) 
(affirming trial court decision admitting 
testimony and statements of six-year:.old 
victim). · 

[32][33][34) The INS determination that ordinarily a 
parent (even one outside of this country) [FN19]-­
and, more important, only a parent--can act for his 
six-year-old child (who is in this country) in·. 
immigration matters also comes within the range of 
reasonable. choices; In making that. determination, 
INS officials seem to . have taken account . of the 
relevant, competing policy interests: the interest of a 
child in asserting *1352 a non-frivolous asylum 
claim; the interest of a parent in raising his child as 
he sees fit; and the interest of the public in the 
prompt but fair disposition of asylum claims. . The 
INS policy--by presuming that the parent is the sole, 
appropriate representative for a child-~gives 
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paramount consideration to the. primary role' of 
parents in the upbringing of their children. But we · 
cannot conclude that the policy's stress on the parent~ 
child relationship is unreasonable; [FN20] See 
Ginsberg v. New York. 390 U.S. 629, 88 S.Ct. 1274, 
1280, 2o L.Ed.2d 195 (1968) ("[T]he parents' claim 
to authority in their own .household to direct the 
rearing of their chilciren is basic in the structure of 
our society."). 

FN19. We conclude that the approach taken 
by the INS about out-of- the-country 
representatives was a reasonable one. Other 
approaches might have been available. .The 
INS lnight ·have seiected a policy giving 

. more. weight to the fact that .the parent of a 
.child in the United States remained outside 
of this country's jurisdiction. For example, . 
maybe the INS could have required that the 
adult representative--purporting to act in 
immigration matters (either by applying for .. 
asylum on behalf of the child or in effect 
vetoing an application for asylum) for a 
child in this country--be present in. this 
country himself at the pertinent time. See, 
e.g., Cozine v. Bonnick. 245 S.W.2d 935, 
937 '(Ky.1952) (requiring that next friend, 
purporting to represent child in court, be 
resident of state). But what else might have 
been done is not decisive for us. 

FN20. We do riot suggest that recognizing 
the parent-child relationship to the exclusion 
of other familial relationships is the only 
reasonable approach. The parent-child . · 
relationship is. obviously an important one. 
See Wisconsin v. Yoder. 406 U.S. 205, 92 
S.Ct. 1526, 1541-42, 32 L.Ed.2d 15 (1972);. 
Pierce v. Society of Sisters. 268 U.S. 510, 45 
S.Ct. 571. 573, 69 L.Ed. 1070 (1925); see 
also Inre Custody o[Smith. 137 Wash.2d l, 
969 P.2d 21, · 27-28 · (Wash.1998), cert. 
granted sub nom. Troxel v. Granville. 527. 
U.S. 1069, 120 S;Ct. 11, 144 L.Ed,2d S42 
(1999). Still, although the common practice 
in the courts of this country seems to be that 
a parent will be appointed .to act as next 
friend for a child, a parent is not usually · 
entitled to be the next friend of his child as a 
matter of absolute right. See Fong Sik 
Leung . v . . Dulles. · 226 F.2d 74,. 82 (9th 
Cir.1955) ("[No) parent []may claim to be 
a guardian ad litem of his minor child as a 

matter of right."). Especially because the 
best interests of a child and the best interests 
of even a loving parent can clash, parental 
authority over children--even w~ere the 
parent is not generally "unfit"--is not 
without limits in this country. See, e.g., ln 
the Matter o[Sampson. 37 A.D.2d 668, 323 · 

.. N.Y.S.2d 253, 255 (N;Y.App.Div.1971) 
(affirming order requiring disfigtired ·child to 
undergo risky cosmetic surgery against . ·· 
genuine wishes of child's only patent: the · 
state contended surgery would lliave "a 
beneficial effect'' upon child); Crommelin­
Monnier v. Monnier. 638 So.2d 912, 916 

· (Ala.Civ;App.1994) (requiring app~intrnent 
of guardian ad· 1item where custodial parent 
sought to remove child to foreign country) . 
In addition, the law in the United States 
frequently treats inore distant familial 
relationships as important. .. See,. e.g;, Kan. 
Stat. Ann, § 3 8-1541 (permitting any person 
related within the fourth degree to child to 
move to intervene in "child in need o(care" 
proceedings); Ala.Code § 12-Jl6- 150(4) 
(allowing challenge for cause where 
potential juror is related within ninth degree 

, . to party); O.C.G.A. § 15-12-135(a) 
(disqualifying persons related within . the 
sixth degree to interested parties from jury 
service); 

Critically important, the INS policy does not neglect 
completely the independent and separate interest that 
a child may have, apart from his parents, in applyi°iig 
for asylum. See Polovchak, 774 F.2d at 736~37. 
Instead, according to the • JNS policy; special 
circumstances may exist that render a parent an 
inappropriate representative for the child. [FN21 l 
Where such .circumstances do exist, the INS policy 
appears to permit 0th.er persons, besides a parent, to 
speak· for the child in immigration matters. So, to 
some . extent; the policy does protect· a child's own 
right to apply for asylum under section 1158 despite 
the cofiltrary wishes of his parents. 

FN21. Under the INS policy, a substantial 
conflict of interest between the parent and 
the child may require or allow another adult 

· tb speak for the child on immigration. 
matters. In considering whether a 
substantial conflict of interest exists, the INS 
considers the potential merits · of a child's 
asylum claim. ff the child wouXd have an 
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exceedingly strong case for asylum, the 
parent's unwillingness to seek asylum on 
that child's behalf may indicate, under the 
INS poliey, that. the parent is not 
representing adequately the child's interests. 

. . .. . 
. . . ~ . 

[35][36][371 We are not untroubled by the degn;e of 
obedience that the INS policy appears fo give to the 
wishes of parents; especially parents .who are outside 
this country's jurisdiction. Because Congress has 
decide.cl that "[a]ny alien" (including six-year-old 
children) may apply for asylum, 8 U.S.C. § 
1158(a)(l), Congress has charged the INS~-when it 
promuigates policy and fills gaps in the statutory 
scheme--with facilitation, not hindrance, of that 
legislative goal. See Shoemaker v. Bowen, 853 F.2d 
858, 861 (11th Cir.1'988) (noting that Chevron doe~ 
not provide agency .with license to "frustrate[ l the 
underlying congressional policy"). We 
recognize*l353 that, in some instances,· the . INS 
policy of deferring to parents-~especially those 

.. residing outside of this country°--might hinder some 
·. six~year-olds with non-frivofous asylum claims and 

prevent them from invoking their statutory righ~ to 
seek asylum. But, considering the well-established 
principles of judicial deference to executive agencies, 
we cannot disturb the INS policy in this case just 
because it might be imperfect. See Industrial Union· 
Dept., AFL-CIO v .. American Peiro.leum Inst .. 448 
U.S. 607, 100 S.Ct. 2844, 2875, 65 L.Ed.2d 1010 
(1980) (Burger, C.J., concurring) (noting that agency 
policy may be valid although policy does not 
perfectly accomplish legislative goals). And we 
cannot invalidate the policy--one with intemational­
relations implications--selected by the INS merely 
because we personally might have chosen another. 
.See Chevron. 104 S.Ct. at 2793; see also Jaramillo, 
1 F.3d at 1152-53. Because we cannot say that this. 
element of the INS policy-- that, ordinarily; a. parent, 
and only a parent, can ac.t for a six-year-old child i;n 
immigration matters--is unreasonable, we defer to the 
INS policy. 

Ll.fil The final aspect of the INS policy also worries 
us some. According to the INS policy, that a parent . 
lives in. a communist-totalitarian state is no special . 
circumstance, sufficient in and of itself, to justify the . 
consideration of a six-year-old child's asylum 'Claim 
(presented by a relative in this country) against the 
wishes ofthe non~resident parent Weacknowledge, · 
as a widely.:accepted truth, that Cuba does violate 
human rights and fundamental freedoms and does not · 
guarantee the rule of law to people living in Cuba. 
[FN22] See generally U.S. Dept. of State, 1999 

Couritj Reports on Human Rights Practices: Cuba 
(2000) C'[The Cuban Government] continue[s] 
systematically to violate fundamental ·.civil and 
political rights of its citizens.''): Persons Hving in 
such a totalitarian state may be unable to assert freely 
their own legal rights, much less the legal rights of 
others. Moreover; some reasonable people might say 
tliat a child in the United States inherently has a 
·substantial· conflict of interest with a parent residing 

· in 'a totalitarian state when that parent--even when he 
is not coerced--demands that the child leave this 
country to retufn to a country with little respect for 
human rights and basic freedoms. 

FN22. According to the United States 
·Department of State, the human rights 
record of the Cuban government is "poor." 
Cuban citizens ·who oppose or criticize the 
.government routinely are · ''harass[ed]; 
threaten[ ed], arbitrarily . arrest[ ed], 

· detain[ed], imprison[ed], and defame[d]." 
Cuba regularly denies citizens "the freedoms 
of speech, press, assymbly, and association," 
and restricts the fre·e exercise qf religion. 
The Cuban constitution provides that 
"legally recognized ·civil liberties can be 
denied to anyone who actively opposes the 
'decision of the Cuban people to build 
socialism.' " See U.S. Dept. of State, 1999 
Country Reports on Human Rights 
Practices: Cuba (2000); see also UNHCHR 
:Res.2000/25, U.N. Comm. on Human 
Rights, 56th , Sess., U.N~ Doc. 
E/CN.4/2000/L.11 (2000) (expressing 

·.concern about "the continued viiolation of · 
human rights and fundamental f.reedoms in 
Cuba"). 

Ll2J Nonetheless, we cannot properly conclude that 
the INS policy is totally unreasonable in this respect. 
The INS policy :does take some account of the 

·. possibility of government coercion: where special 
circumstances-·-such as definite coercion directed at 
an individual parent--exist, a non-parental 
representative may be necessary to speak for the 

· child.' In addition and more important, in no context. 
js .the executive branch entitled to more deference 
than in ¢.e context of foreign affairs. See generally 
United States v. Curtiss-Wright Export Corp.; 299 
ns. 304, 57 S.Ct. 216, 221, 81 L.Ed. 255 (1936) . 
This aspect of the INS p0licy seems to implicate the 
conduct of foreign affairs more than any• other. 
Something even close to a per se rule-- that, for .· 
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immigration purposes, no · parent · living iri a 
totalitarian state has sufficient liberty to represent and 
to serve the true, best interests of his own child in the 
United *1354 States--likely would have significant 
consequences for the President's conduct of bur 

Nation's international affairs: such a rule would 
focus not on the qualities of the particular parent, but 
on. the qualities of the government of the parent's 

· . country. As we understand the legal precedents, 
they, in effect, direct that a court of law defer 
especially to this international-relations aspect of the 
INS policy. · 

We are obliged to accept that the INS policy, on its 
face, does not contradict and does not violate section 
1158; although section 1158 does not require the 
approach that the INS has chosen to take. 

c. 
[ 40]. We now examine the IN S's application of its 

facially reasonable policy to Plaintiff in. this case. 
Although based on a policy ·permissible under 
Chevron. if the ultimate decision of the INS--to treat . 
Plaintiffs asylum applications as invalid--was 
"arbitrary, capricious, [or] an abuse of discretion, "the 
decision is unlawful. [FN23] See 5 · U.S;C. § 
706(2)(A); see also INS v. Yueh-Shaio-Yang, 519 
U.S. 26, 1

1

17 S.Ct. 350, 353, 136 L~Ed.2d 288 (1996); 
Citizens to Preserve Overton Park. Inc. v. Volpe, 401 
U.S. 402, 91 S.Ct. 814, 822, 28 LEd.2d 136 0971). 
But whatev~r we personally might think about the 
decisions · made by the Government, we cannot 
properly condude that the INS acted arbitrarily or 
abused its discretion here. , . 

FN23. The INS asks us to apply the "facially 
legitimate and bona fide reason" standard of. 
review sc;:t out in Kleindienst v. Maridel, 408 
U.S. 753, 92 S.Ct. 2576, 2585,.33 L.Ed.2d 
683 (1972), instead of the more stringent 
"arbitrary, capricious, or an abuse of 
discretion"· standard. We think that the 
Kleindienst standard is not the correct 
standard to apply in this case. But we do 
note that, even if the Kleindienst_ standard 
were applied, the result in this case would 
remain the same. 

H1] The application . signed and ·submitted by 
Plaintiff himself, insofar as the INS has decided that 
six-year-old children cannot file . for asylum 
themselves, necessarily was a nullity under the INS 
policy. As we have explained, the INS's per se rule--

prohibiting six-year-old children from personally 
filing asylum applications against their parents' 
wishes--is entitled to deference under the law. The 
INS, ·therefore, did not act arbitrarily or abuse its 
discretion in rejecting . Plaintiffs own purported 
asylum application as void. 

[ 42) Plairi.tiff contends that, even if the INS policy is 
facially reasonable under Chevron, the INS decision 
to reject the applications submitted by Lazaro was 
arbitrary. · Plaintiff asserts that two special ', 
circumstances-".'the alleged coercion of Juan Miguel 
by the Cuban government and the objective basis of 
Plaintiffs asylum claim--bear negatively upon Juan 
Miguel's fitness to represent Plaintiff in immigration 
matters.1 The IN~ according to Plaintiff, was 
therefore required to recogniZe some other adult 
representative--namely, Lazaro--to act on /Plaintiffs 
behalf. We, however, conclude that the INS 
adequately · considered these circumstances m 
reaching its ultimate decision. 

· The INS first deteirnined ·that Juan Miguel, in fact, 
was. not operatiri.g under coercion from the Cuban 
government or that, even if he was, his honest and 

. sincere desires were aligned with those of the Cuban 
government.. That determination was not clearly 
wrong _and was no abuse of discretion. An INS 
official, on two. occasions, interviewed Juan Miguel 
in person in Cuba .. A ware of the possibility that Juan 
Miguel might be under some kind of coercion, the 
INS official took steps to ensure that Juan Miguel 
could express freely his genuine wishes · about 
.Plaintiffs asylum claim. The INS official, after 
meeting with Juan Miguel face-to-face, concluded--

. based upon her observations of his demeanor--that 
Juan Miguel's statement was not the resulf of duress 
or coercion. We, therefore, cannot say that the INS's 
rejection of Plaintiffs contention about coercion was. 
arbitrary. · · 

*l355 The INS also prelimjnarily assessed the 
objective basis of Plaintiffs asylum claim and 
concluded that his claim for asylum probably lacked 
merit. [FN24] Again, we cannot conclude that the 
INS's detenllination was arbitrary or an abuse of ·· 
discretion. In making this assessment, the INS 
considered the information contained in the asylum 
applications and information provided to the. INS by 
Plaintiffs lawyers. In addition, the INS interviewed 
Lazaro and inquired about the· basis for Plaintiffs 
asylum claim. [FN25) 

FN24. We do not decide, as the INS 
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advocatys, · that this summary and 
preliminary assessment of the ·merits 6f 
Plaintiffs asylum claim was a 
"consideration" of Plaintiffs purported· 
asylum application .within the meaning. of. 
the statute. But we do. accept that this 
rough look at the potential merits: was a 
legitimate part of . ·.deciding . whether 
Plaintiffs father had a substantial conflict of 
interest with Plaintiff about asylum that 
would disqualify the · father ·. from 
representing Plaintiff. 

FN25. That the INS,· in making a 
preliminary assessment ·Of the strength of 
Plaintiffs ·asylum claiin, never inter\riewed 
Plaintiff has worried us, But the INS did 
speak with. persons n;:pi:esenting Plaintiff-­
Lazaro, Marisleysis; and Plaintiffs law.yers--
on. more than orie occasion ab0ut the ·nature 
of his asylum claim. 

The essence of Plaintiff's asylum ct~im was that, if 
h.e is returned .to Cuba: (1) he will not enjoy the 
freedom that he has in the United States; (2). he 
rriight be forced to ~dergo •ire~education·~· and 

. indoctrination i:r;i communist theory;· and (3) he .rriight 
be. used by the Cuban government for propagaftd!l 

· · purposes, No one shmM doubt that, if Plaintiff 
. returns Jo Cuba, he will be. without. the degi:¢e Of· 

. . liberty that people enjoy in the. United States. ·Aiso, 
. . we admit that re-education, commilnist . 
· . indoctrination, and political manipulation ~f Plaintiff · 

. for propaganda p\Jrposes, upon a return t6. Cuba, are · 
·. not beyond the realm of possibility.. . 

[431 Nonethefoss, we_ eannot say that .the INS's; 
assessment of Plaintiffs asylum daim-~that .. it 
probably lacked inerit--was arbitr:ary. · To make·. a 
meritorious asylum claim, afr asylum applicant must 
.show that he.has a "well~folinded fear of persecution" 
in his native land. See 8 U.S.C. § . 110l(a)(42). 
Congress largely has left the task of .defniing with ' 
prec1s10h •. the. phrase "well-founded ·· · fear .. > of··.·· 
persecution''. to the INS, See Periera~ Esto bar v. 
Executive Office (or Immigration. 894. F.2d 1292, 
l29fr (11th Cir:1990) (stating that, where statutory .. 
term is ambiguous,. agency. properly defined .term 
through adjudications); see also Singh v. INS.· 134 
F.3d 962, 967(9th Cir.1998){noting that statutes do . 
ntj(define "persecution" or specify acts constituting. 
"pr;:rneq1tion"). · · 

· [44][45][46l Plaintiff points to no .earlier INS 
adjudicatfons or judicial decisions where a person, in 
circull1Stances similar to Plaintiffs, was fo\lnd to 
have.· established a ''well-founded fear of 
persecution~'" Political conditions "which affect the · 
populace as a. whole oi: in· large part are generally 
insufficient to establish [persecution)." See Mitev v. · ·· 
INS'. 67F.3d1325, 1330 (7th Cir.1995). We·cann()t 
say that the INS lµtd to treat education and 
indoctrinatipn as synonymous with "persecution." 
S~e Ghalyv: INS, 58 F:3d 1425. 1431 (9th Cir.1995) ·. 
(explaining that "persecution is an extreme concept 
that does not include every sort of treatmenLour 
society regards as offensive"); see also Mikhailevitch 
v. INS; 146 F.3d 384, 390 (6th Cir.1998) (stating that 
''persecution" "requires more than a few isolated 
incidents·· of ' verbal · harassment . or intimidation, 

. unaccompanied/ b.y a~y physical pilnishm:ent, 
· infliction · of. harm, or si~ificant deprivation of 
liberty"); 'Bradvica v. INS. 128 .F.3d 1009. 1012 (7th 
Cid997)("[M]ere harassment does not amoilnt to 
persecuti011.''); . Ira J. Kurzban, Kurzban's · 
fmmigration LmvSourcebook, 254-61 (6th ed.1998) 
(citing cases discussing meaning of "persecution").· 
Not al\ exceptional treatment is persecution. The 
IN S's· . estimate· Of .the purported applications--as .. 
applicatiorui *.1356· .that were ·not strong on their 
merits--is not clearly inaccurate. [FN26] 

, FNl6. We do not know for certain that, if 
Plaintiffs · asylum . ;i.pplications wen:: 
accepted and folly adjudicated, Plaintiff 
necessarily would fail to establish his 

· eligibility for asyli.lm. Depending ori how · 
the n::cord was developed, we expect that a· 

· r.eas.o.·n. able•· adjudicator mig. ht ·.find 'that . . . . 
Pia:iritiffs fears were "well-founded." We 
also.think that some reasonable adjudicator 
nlight regard things like involuntary and 
forcible ."re-edtication"as persecution. But 

·these issues are not questions that we, in the 
first instance; are to answer. 'fhe ultimate · 
merits of an asylum petition are not before 
this .Court at all. Instead, they are matter~ 
thatwould be cornrnittedto the discretion of 
the INS. The INS (and the courts) never 
have suggested that an asylum applicant in -
like circumstances was eligible for asylum.< 
VV e cannot s;iy that the INS's assessment of 
·th~ likelihood of success of; the· applications 
in this case was arbitrary.. · · 

c; 
We have not the slightest illusion about the.INS's > 
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choices: the choices-- about policy and about 
application of the policy--that the INS made in this 
case are choices about which reasonable people can 
disagree. Still, the choices were not unreasonable; 
not capricious and· not arbitrary, but were reasoned 
and reasonable. The INS's considerable discretion · 
was not abused. 

CONCLUSION 

[47][48] As policymakers, it is the duty of the 
Congress and of the executive branch to exercise 
political will. Although ·courts should not be 
unquestioning, we should respect the other branches' 
polic)'Dlaking . powers. The judicial power is a 
limited power~ It is the duty of the judicial branch 
not to exercise political will, but only to render 
judicial ju_dgment under the law. 

. When the INS was confronted with Plaintiffs 
purported asylum applications, the immigration law 
of the United States provided the INS with no clear· 
answer. The INS accordmgly developed a policy to 
deal with the extraordinary circumstances of asylum 
applications filed on behalfof a six-year-old child, by 
the child himself and a non~parental relative, against 
the express wishes of the child's parents (or sole 
parent). The INS then applied this new policy to 
Plamti{fs purported asylum applications and rejected 
them as nullities. 

Because the preexisting law compelled no particular 
policy, the INS was entitled to make a policy 
decisio.n. The policy decision that the INS made was 
within the outside border 6f reasonable choices. · 
And the INS did not abuse its discretion or act 
arbitrarily . in applying the policy. and rejecting· , 
Plaintiffs purported asylum applications. The Court : 
neither approves nor disapproves the INS's decision 
to reject the asylum applications filed on Plaintiff's . 
behalf, but the INS decision did not contradict .ii 
u.s.c. § 1158. 

The judgment of the district court is AFFIRMED 
[FN27]. 

FN27. NOTICE OF SHORTENED TIME: 
We order that, if petitions for. rehearing or .. 

· suggestions for rehearing en bane are to be 
filed, .they must be filed within 14 days of 
this date. Expeet no extensions . 

212 F.3d 1338, 2000 DailyJournal D.A.R. 5737,' 13 
Fla. L. Weekly Fed. C 713 
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Brett Kavanaugh ";""" Good News Club v. Milford Central School 

Allegation: In Goo"d News Clubv. Milford Central School, 533 U.S. 98 (2001), Brett 
·Kavanaugh demonstrated pis hostility to the separation of church and state and 
religious freedom when he. argued that.the U.S. Constitution requireda New York 
public school districtto all9w a Christian organization to hold an evangelical 
worship service after school hours in an elementary school's cafeteria. 

Facts: ·:.' 

>- The U.S. Supreme Court, including Clinton appointee Justice Stephen Breyer,_ 
agreed with the position taken.by Mr. K;avanaugh on behalf of his client 

.1>- , In Good News Club, Mr. Kavanaugh filed an amicus brief on behalf of his cliient with 
the U.S. Supreme Court and argued for the principle that religious perspectives 
should be given equal, but not favored, treatment in the public sphere . 

./ Although the school district allowed members of the public to use school facilities 
for artistic, social, civil, recreational, and educational purposes as well as "other 
uses pertaining to the welfare of the community," it specifically forbade 'school· 

. premises from being used for "religious purposes." 

./ Mr. Kavanaugh's brief argued that the school district's policy was 
· unconstitutional because it targetyd "religious speech for a distinctive burden." 

.>- . Looking to past U.S. Supreme Court precedent, Mr. Kavanaugh's brief merely 
argued for the equal treatment of religious organizations. It pointed out that the 
school district "would not be favoring (and thereby endorsing) religion over non-religion . 
simply by opening its doors oh a neutral. ba,sis .and allowing the Good News Club, among 
many others, to enter.'.'· , · · \ · 

./ The U.S. Supreme Court concluded that the New York School District's 
"exclusion of the [Good News] Club from, use of the school ... constitute[d] 

· ·impermissible viewpoint discrimination." Good News Club, 533 u~s. at 112 . 

./ The U.S. Supreme Court also held.that permitting the Good News Club to meet on 
school premises, just as a variety of other club,s were allowed to use school 
facilities after school hours; would not violate' the Establishment Clause. See Good 
News Club, 533 U.S. at 119. 

>- Five Democratic State Attorneys General joinecll an amicus brief.in Good News Club 
taking the same position.that Mr. Kavanaugh took on behalf of his client. · 

, 

Democratic Attorneys General Tom Miller of Iowa, Richard Ieyoub ofL9uisiana, 
Mike Moore of Mississippi, Paul Summers of Tennessee, and Jan Graham of Utah 
joined a brief on.behalf of their respective.States arguing that theNew,York·. . 
school district's discrimjnatiOii a~ainst religious speech was ynconstitutional.. 
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A diverse range 'of religious organizations advocated the same position. in their 
amicus briefs as Mr. Kavanaugh did on behalf of his client. 

../ The National Council of Churches, Baptist Joint Committee on Public Affairs, 
American Muslim Council, General Conference of Seventh-Day Adventists, 
Reorganized Church of Jesus Christ of Latter Day Saints, First Church of Christ, 
Scientist, General Assembly of the Presbyterian Church (U.S.A.), General Board 
of Church & Society of the United Methodist Church, Union of Orthodox Jewish 
Congregations of America, and A.M.E. Zion Church all agreed that the New York·. 
school district's decision to discriminate against religious organizations violated 
the First Amendinent. . .. · 

Mr. Kavanaugh submitted an amicus brief on behalf of his client Sally Campbell in Good 
News Club. As Ms. Campbell's attorney, Mr.Kavanaugh had a duty.to zealously . 
represent his client's position and make the best argument qn her behalf. Such arguments 
do not necessarily reflect the personal views ()f Mr. Kavanaugh. 

Lawyers have an ethical obligationto make all reasonable arguments that will 
advanpe theirclients' interests. According to Rule 3.1 of the ABA's Model Rule~ 
of Professional Conduct, a lawyer may make any argument if "there is a basis in 
law and fact for doing so that is not frivolous, ·which includes a good faith 
argument for an extension, modification or reversal of existing law." Lawyers . 
would violate their ethical duties to their client if they made only arguments with 
which they would agree were they a judge. 
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ARTICLE 

Douglas Laycock, Equal Acc.ess and Moments of Silence: The Equal Access Status of 
Religious Speech by Private Speakers, 81 Nw. L. Rev .. 1 · (1987) , .. 8 

*vi RULES 

S. Ct. R. 37.3 ... 1 

S. Ct. R. 31.6 ... 1 

*l .INTEREST OF AMICUS CURIAE. [FNl] 

FNl. The parties have consented in writing to the filing of this. brief in 
letters that have been submitted to the clerk. Sees. Ct. R. 37.3 {a). ··c.ounsel 
for a party did not author this brief in whole or in part> See S. Ct. R. 
37. 6 .. No person or entity other than the amicus curiae and counsel ·for amicus 
curiae made a monetary contribution to the preparation or submission of this 
brief. see id. · 

' ' ' 

Amicus Curiae Sally Campbell has challenged a local policy irt St. Tammany Pari13h, 
Louisiana, that is similar to the Milford policy at issue in this case. The scl1ool 
board of St. Tammany Parish allows after-hours use of its. buildings for civic, 
recreational, and entertainment uses, and for other uses that pertain to the. 
"welfare of the public." Campbell v. St .. Tammany School Bd., 206 F. 3d 482, 484 {5th ' 

. Cir. ::2ooo) .. The St. Tammany policy expressly excludes partisan political activity, 
for-profit fundraising, and "religious services br religious instrU:ction.n Id. Ms. 
Campbell asked to use school fad,li ties in St. Tammany School District for. 
religious purposes. Relying on its.policy, .the Sc:hool Board denied her request. 

Ms. Campbell brought suit,. alleging a violation' Of her First and Fourteenth 
Amendment rights. A panel of the United States Court ,of Appeals for the .Fifth. 
Circuit ruled that the Constitution does not require 'st. Tammany. to-allow religious 
speech. in its facilitie.s. Id. On October 26, 2000, over the dissent of Judges 
Jones I Smith" Barksdal'e, Garza, and DeMoss, the Court denied rehearing en bane. ' 
2000 WL 1597749 {5th Cir.) .. Ms. Campbell intends soon to file. a petition for writ 
of certiorari in this Court. . 

In their dissent from denial. oJ rehearing. en bane, Judges Jones, Smitn, Barksdale, 
Garza, and DeMoss correctly contended that St. Tf.mmany has created a public forum 
and that the content-based exclusion of religious speech from that forum is 
unconstitutional. For .a forul)l to be considered a public forum,. "[a] 11- that is 
required is that the forum be 'generally open' to the public."- Id. at *6 {Jones, 
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J.). The St. Tammany·facilities are "open 'indifferently' for use by private *2 
groups. The content-based exclusion of religious speakers from access to the 
facilities is censorship pure and simple.,,. Id; at .*8. 

These five Judges also correctly explained that St. Tammany's exclusion of 
religious speech is, in any event, un'constitutional. even under the test applicable 

·to limited public fora. See Rosenberger v. Rector and Visitors of Univ. of Va., 515 
U.S .. 819. (1995). Exclusions of speech from .such fora must be both reasonable and 
viewpo:lnt-:neutral. The St. Tammany policy is \lnreasonable because it bears no 

· relatio~ship to. the purposes of the fqrum: "To describe the e;xclusion ~s ·;:;overing 
•religious act:i,.vity' somehow outsidethe pale of the community's welfare makes no 
sense." 2000 WL 1597749 at *9 ··(Jones, J,) .. In addition, the st. Tammany p;)licy .. 
discriminates on the basis of viewpoint, as is inherent in the .exclusion of 
religious speech: ''The crux of the issue is this: when measured against the 
'welfare of the public standard,'. how can the prohibition of religious worship or 

. instruction. be anything other than viewpoint discrimination? 0 Id. 

In summary, these five Judges stated: "It is unfortunate for the citizens of the 
Fifth Circuit that this court has seen fit to retreat from equal trep.tment of 
religious speech and to· deviate from fifteen years of consistent Supreme Court 
jurisprudence on the subj e'ct. The St. Tammany scqool board was not required to open 
its fac.ilities for the •welfare of the public.' Once it did so, however, it could 
not arbitrarily. discriminate against .religious speakers." Id. at *10 .. 

As this description reveals, the Milford case currently, before the Court is not 
unique, but rather exemplifies a broader natiOnal problem of unjustified . 
discrimination against religious speech in public facilities· (as in St. Tammany) . 
For that reason, and because the Court'~·. resolution of this. case is· likely to · 
affect the resolution of Ms. Campbell!s case, Ms: ·Campbell respectfully submit;s 
this amicus curiae brief . 

*3 SCHOOL POLICY INVOLVED 

The relevant portions of the Milford Community Use of School Facilitie.s policy are 
as follows: 

The Board of Education will permit the' use of· school facilities and school 
grounds, whe.n not in use for school purposes if, .·in the opinion of the District, · 
use will not be disruptive of normal school operations> consistent with State law, 
for any of the. following purposes; · 

1. For the purpose 'of instruction· in• any branch of education, leaTning or the· 
art~. . . . , 

***' 
3. For holding social·,' ci vie and r~creational meetings and entertainment event!> 

arid other uses pertaining to th.e welfare of ,the community; provided that .s.uch uses 
shall be nonexclusive and shall be open io the general public.· *** 

Use for Nonreligious Purposes. School premises Shall not be used by any 
individual br organization for religious purposes. 

INTRODUCTION AND SUMMARY OF ARGUMENT 

Under the.Community Use policy forthe Milford Central School District, members of 
the public may use public school facilities for (i) "instruction iri any .. branch of 
equcatiori, learning or the arts," (ii) ''holding social, civic and recreational 
meetings and entert.ainment events," or (iii) "other u.i;;es pertaining to the ,;,,el fare 
of the community." Milford's expansive public ac.cess.policy contains one·~- and 
only one --. express· exception: 11 Sc,hooL premises shall not be used by any individual 
or organization for religious purposes." Pm:suant to this policy, the. Milford Board .. 
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of Education denied the. request of the Good News Club (a community-bas~d youth 
organization that provides !TlOral instruction from a Christian perspective) to use 
its facilities. See 202 .F.~d 502. (2d Cir. 2000). 

*4 The discriminatory policy enacted by Milford Central School District targets 
religious speech for a distinctive burden. Milford's discrimination against private 
religious speech in general, and against the Good News Club in particular, is 
unconstitutional. As ,the Court has concluded in several virtually identical cases, 
the Constitution demands that private re;tigious speech,·religious people, and 
religious organizations receive at least the same treatment as their secular 
counterparts in gaining access to public facilities and public property. See·. 
Rosenberger v. Recto.r and Visitors of Univ. of Va., 515 U.S. 819 (1995); Lamb's . 
Chapel v. Center Moriches Union Free School Dist., 508 U.S. 384 (1993); Widmar v. 
Vincent, 454 U.S. 263 (1981). Indeed, with respect to the precise issue of access 
tq public school facilities that is raised in this case, the Court has repeatedly 
(and often unanimously) held .that ''schools may not discriminate against religious 
groups by denying them equal access to facilities that the schools make available. 
to all." Rosenberger, 515U .. S .. at 846 (O'Connor, J .. , concurring). In so ruling, the 
Court has emphasized time and again that the Free Speech and Free Exercise Clauses 
protect "private. speech endorsing religion." Id. at 841 (majority opinion). 

Because the Court has already ruled decisively on- the two central issues raised 
here, this case requires .the Court to break no new ground, but merely to reaffirm 
its pr.ior holdings. First, the Establishinent Clause does not require the government 
to exclude private religious speech, .because it is religious, from an open and 
neutrally available public facility. Second, the Free Speech, Free Exercise, and 
Equal Protection Clauses do.not permit the government to exclude private religious· 
speech, because it is religious, from an open and neutrally available public 
facility. · 

*5 ARGUMENT 

I. THE CONSTITUTION DOES NOT REQUIRE THE GOVERNMENT TO EXCLUDE PRIVATE RELIGIOUS 
SPEECH, BECAUSE IT IS RELIGIOUS, FROM AN OPEN AND NEUTRALLY, AVAILABLE PUBLIC 
FACILITY. 

One fundamental question in this case is whether the. Establishment Clause requires 
the government to exclude private religious groups such as the Good News Club from 
open. and neutrally available ·public facilities. The answer is pla.inly no.' The 
government may open public facilities on a neutra:1 basis -- for use by rE!ligiou-s 
and secular groups alike _,:: without violating the Establishment Claus.e, 

' . . . 

To be. sure', the Court has held that the Establishment Clause prohibits g:overnment-
led or government-encouraged prayer. to student audiences at certain public school ; 
events. See, e.~., Santa Fe Indep. School District v. Doe, 120 S. Ct. 2266 {2000); 
Lee v. Weisman, 505 U.S. 577 (1992); Engel v. Vitale, 370 U.S .. 421 (1962). But the 
Court has flatly rejected the broader and more extreme proposition that the . 
Establishment Clause requires the government to eradicate all religious expression, 
public and private, f'rom public .schools and other public fac:ilities. The 
Establishment Clause "was never meant, and has never been read by this Court, to 
serve as an impediment to purely private religious speech connected to the State 
only through its occurrence in a pU:blic forum." Capitol Square Review and Advisory 
Bd. v. Pinette, 515 U.S. 753, 767 (1995) (plurality opinion of Scalia, J., joined 
by Rehnquist, C.J., Kennedy and Thomas, JJ.); see also id. at 775 (O'Connor, J., 
joined by-Souter and Breyer, JJ.,· concurring) (Establishment Clause not contravened 
"where truly private speech is allowed on equal terms in a vigorous public forum" 

·so long as there is no ''government manipulation of the forum"). The Court thus-has 
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emphasized time arid again the critical distinction "between government speech 
endorsing religion, whi.ch the Establishment *6 Clause forbids, and private speech 
enoorsing religion, which the Free Speech arid Free Exercise Clauses protect." 
Rosenberger, 515 U.S. at 841 (quotation omitted). 

Therefore, it is by now clear that the government does not violate the 
Establishment Clause when it allows religious individuals or groups to use public 
facilities or take public assistance that is available on a neutral basis to 
secular and religious alike.· See Rosenberger v. Rector and Visitors of Univ. 6f 
Va., 515 U.S. 819 .. (1995); CapitolSquare Review and Advisory Bd. v. Pinette, 515 
U.S. 753 (1995); Lamb's. Chapel v. Center Moriches Union Free School Dist., 508 U.S. 
384 (1993); Board of Ed. of Westside Community Schools v. Merg'ens, 496 U.S. 226 
(1990); Widmar v. Vincent, 454 U.S. 263 (1981); see also Mitchell v. Helms, 120 s. 
Ct. 2530 (2000); Agostini v. Felton, 521 U.S. 203 (1997); Zobrest v. Catalina 
Foothills S.chool Dist., 509 U.S. 1 (1993); Witters v. Washington Dept. of Services 
for the. Blind, _474 U.S. 481 (1986); .Mueller v. Allen, 463 U.S. 388 (1983). When the 

·government provides facilities or aid on a neutral basis to religious and secular 
alike, there is no danger that the.government has favored (and thereby endorsed) 
the religious over the secular -·,.. and thus no Establishment Clause violation. 
Lamb's Chapel, 508 U.S. at 395 ("Under these circumstances ... , there would have 
been.no realistic danger that the community would think that the District was 
endorsing religion or any particuiar creed .... ").A public facility open for use 
by private groups is 11 in·a sense, surplus larid" such that the government· "Conveys 
no.message of endorsement" when it permits ''privately 'organized and privately led 
groups of students (or others)" to use' the facility. Laurence Tribe, American 
Constitutional Law § 14-5, at 1175 (2d .ed. 1988). · 

If the rule.were otherwise that is, if the Establishment Clause barred·t;he 
neutral extension of general f,acilities oi benefits to religious groups -- "a 
church could not be protected by the police·and fire departments, or have its 
public sidewalk kept in repair." *?Widmar, 454 U.S. at 274-75 (quotation omitted) . 
The Constitution requires no. such discrimination against religious people_ and 
groups. 

In assessing neutrality_for purposes of the Establishment Clause, moreover, a 
government forum or benefit readily qualifies as neutral when (as here) the 
government makes the forum or benefit available to "a wide variety of private 
organizations." Lamb's Chapel, 508. U.B. at 395. See also Rosenberger, 515 U.S. at 
842 ( "I.t does not ~violate the Establishment Clause for a public university to grant 
access to its facilities on a religion-neutral ba·sis to a wide spect:r-um of student 
groups, including groups that use meeting rooms for sectarian activities, 
accompanied by' some devotional exercises;"); Mergens, 496 U.S. at. 252 (neutrality 
requirell)ent met given .that "broad spectrum" of secular groups could use the 
fadlities); Widmar, 454 _U.-S. at 277 ("provision of benefits to so broad a spectrum 
of groups is an important: index.of secuiar effect"). In other words, the fact that 
numerous secular groups enjoy the same rights as religious groups more than . 
suffices to demonstrate that.the government has not impermissibly favored religion. 

The fact that younger (and at least potentially more impressionable) children may 
attend school or play at a particular public building or park does not alter the 
Establishment Clause analysis, or the significance of neutrality as the 
government's essential safe harbo_r in complying with the Establishment Clause'. On 
the contrary, with younger and more impressionable' children, it.is doubly important 
for the government to be· scrupulously neutral so as not to convey a· message that 
religion is disfavored. Otherwise, "[w)ithholding access" to religious groups, 
because they are. religious, "would leave; an impermissible perception that religious 
activities ate disfavoFed." Rosenberger,.515 U.S. at 846_ (O'Connor_, J., 
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concurring) . Justi.ce O'Connor's asse~·smerit applies to young as well as bld. After 
all, if a young st.udent ·cannot ••understand toleration of [private] religion in the 
schools" ~- which is the necessary premise of ·.the impression.ability argument -- he 

·or she *8. would be just as "incapable of understanding exclusion of [private] 
re'llgion from the schools. II Douglas Laycock, Equal Access and. Moments of Silence: 
The Equal Access Status of .Religious Speech by Private Speakers, • B 1 Nw. U. · L. Rev. 
1, 19. (1987) .. [FN2] · · 

FN2. If the Court were to accept ·the-mistaken- attribution/impressionability 
argument, the appropriate remedy, as Justice Marshall stated in Mergens, 
would not be an outright ban on private religious speech, but merely a 
disclaimer .making clear that the school does not endorse the groups or.clubs 
that use its facilities. See Mergens., 496 U.S. at 270 (Marshall, J.·, 
concurring) (voting to uphold access .program at. issue in Mergens because 
s.chool could ailow private "religious speech" and affirmatively 11 disclaim1[] 

any endorsement" of the private speech when necessary); see also :Pinette,· 515 
U.S. at 794 n.2 (Souter,.J., concurring) (if there is a danger of confusion, 
"no reason to presume that an adequate_ ·disclaimer couid not have been 
drafted"); id. at 769 (plurality) ("If Ohio is concerned about 
misperceptions, nothing prevents it from requiring all private displays in 
the .square to be identified as such."). . 
As to any possibility of student peer pressure, as was stated in Mergens, 
•ithere is little if any risk of official state endorsement or coercion where 
·no formal classroom activities are involved and .no school officials actively 
participate." Mergens,. 496 U.S. at 251. Again the appropriate remedy for the 
possibilityot' sµch pressure would not be an overbroad ban Qn religious 
speech, but a neutral mechanism for e!lsuring, for example, that· only students 
with parental permissiori.were C).llowed into meetings of private groups 
occurring in public school facilities. Of course, parental permission is 
already necessary. to attend meetings of the Good News Club, which eliminates 
any such issue in this case. 

In this case, the Establishment Clause .does not. require th.e exclu~io~ of religious 
speech in general -- or the Good News Club in particular -- from Milford's open and 
neutrally ava,ilab:ie public facility. It is undisputed that the Good News .Club is a 
private group, not a government oFganization, and it is undisputed that the Milford 
school is available to a broad class. of secular. educational events, "social, civic 
and recreati'onal meetings and ente.rtainment events, II and other Uses pertaining to 
the.,,;.elfare of the community. The School District therefore would not be favoring 
(and thereby endorsing) religion over *9 non-religion simply by opening its doors 
on a neutral basis and allowing t.he Good. New's Club / among many others; tci enter, 
When, as .here, the government ensures neutrality by making its facilities. available 
.to religious .and seculargroupS. alike, "the. message is·one of neutrality .rather 
than endorsement" arid the Establishll)ent Clause 'is not violated. Mergens, 496 U.S. 
at 248. 

. . 
II. THE CONSTITUTION DOES NOT PERMIT THE GOVJ8RNMENT TO EXCLUDE PRIVATE RELIGIOUS 

SPEECH, BECAUSE I.T IS RELIGIOUS, FROM AN. OPEN AND N:EUTRALLY AVAILABLE PUBLIC 
FACILITY. 

Because the Establishment Clause raises no barrier to religious speech in an open 
and neutrally available public facility,. the remaining qi.iestion is· whether the 
Constitution permits the Milford School District to exclude religious groups such 
as the Good News C.lub from school facilities. Stated more directly,· can the · 
government unapologet;i.cally and unabashedly discriminate against p~ivate religim-lS 
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. ' ' . ' 

• sp~ech in a public facility? The a~swer to.~that quest!ioJ:l as well is no . 

. The basic principles that, guide the free speech anal l's.is are settled. 11 [P] rivate 
· religious speech , . , is as. fully protected under the .. Free Speech Clause a13 secular 
private expression.·" Pinette,. s1s U.S. at 7€;0. ·~A 11f];:ee- speech clause without 
religion" would be 1 in t.he wo:i;-ds of .the Court, ''Hamlet withou.t the prince." Id, 
(opinion of Court .for 7 Justices) .. The Constitution's protection for reli9:i,ous 
speech applies not just to speech fr(>rn 'a religfous perspective, but also Ito 
religious "proselytizing; 11 

. Heffron v. International Society for Krishria 
Consciousness, Inc, I 4S2 U.S. 640, 647 .(1981}., and religious "worship; II Pinette, 
s1s U.S. at 760; Widmar, 4S4 U.S; ·at 2651'.·n.6. · 

. . ' 

.It is 11 a:xiomatic 11 that the government ··Jmay not regulate speech based on its 
. substantive content or the message it conveys. 11 iRosenberger, SlS U.S. at 1328. When 
the *10.government targets not just subject matter, "but particular views taken'by 
speakers on a subject, the violation of the First Amendment is ,all the more 
blatant. Viewpoint discrimination is thus an egregious form ·Of content J/ 
discrimination." Id. (internal citation omitted)• 

It is true that "speech .,,.hieh. is constitutioil~lly protec,ted against state 
suppression is. not'thereby accorded a.guaranteed forum on ail.property owned by the 

·state. II Pinette I sis u. s. at 761. But when the .government' inairitains a forum open to 
at least some speakers and subject matters,:the.governmen.t's "right to limit 
protected expressive' activity is sharply ¢ircumscribed;" Id. 

( . . ' ... 

In a public foriim (whether a traditional public forum s'~ch as a park or .~ public 
forum designated by.t;:he govern,ment such as'an'open bandstand), the government may 
impose reasbnable content-neutral time,· place,, a:n.d manner res.trictions. But 
content-based exclusions from. i:i .traditional ()r desi,gnated public forum are subject 
to striet scrutiny and presumptively unconstitutiOnal. ,Perry Educ. Ass•ri v. Perry 
Local Educat.ors' Ass'n, 4.60 U.S. 37; '4S .. (1983): When the government operates not a 
traditional or designated public. forum, but .. what is referred to a:s .a "limited 
public f6rUTT1" ?r a "rion,,-public'.fOruni, II the government Is ability to impose' content~ 
based exclusions may.be more e:X:pansive. Fiut the government still "may not exclude 
speech where' its distinction is not :t:oeasohable in light' of the purpose served by 
the forum, nor may ±t discriminate agains.t speech on .. the. basis of its vie1ilpoirit. "• 
Rosenberger; s1s U.S. 'at 8.29 (internal quotati'ons omitted); Cornelius v. NAACP 
Legal Defense & Educ. Fund·, 473 U.S. 788·; 806 {198S); Perry, 460 U.S. at -'l6. [FN3J 

''' . 

FN3. There is substantial confusion r~gardirig, the appropria:te terms to 
des'cribe these three. catego:ries. Some cases u'se the term i•non-public'::forum" 
to de.scribe what we refer to as~· "limited public .forum." See, e·;g.~ 
Cornelius, 473 U.S. at',800. That, of,.course,: cre~tes. no real confusion, but 
reveals that there are two termsthat;ffiay descr'ibe the same kind of forum. 
Some cases (including'.many in .. 'the.:second Circuit) 0 use the term "limited 
public fo:tumn t() describe What ~e refer tO aS a: ,:designated publi~ forum. II 

See Bronx Household of Faith v. Community School Dist. No. 10, 127 F.3d 207," 
211 (2d Cir. 1997) (."designated public .forum, sometimes called the 'limited 
public forum' II); see also Good News ciub; 202 p.,3d at S08 (referring to 

·. "de'signated or limited public forums" as a: single category).·· That can · 
generate substantfa:l conf'usion because the .standards governing those .. two 
kinds of forums otqei'wise would be;_ different. In any event, the tenninology 
we use in this case' .,.- traditional ,public forum, designated public .forum, and 
limited pub lit;: forum.··- - is cons is.tent with Rosenberger, but we nonet:heless . 
caution that .. the use of termih()logy 'is not entirely consistentamon9 courts I 
advocates I and· COTnmentators. ~. . . ' 
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*ll' In this case, Milford's exclusion of Good News Club from its facilities .is 
unconstitutional for any-qf four irrclependent re~sons. 

. ' . . 

• First; MLlford has ~reated a desig~ated publ{c foru~, .·and Milford's exclusion of 
religious speech (the Good News Club).frqm that forum is content- based and 
viewppint-ba~ed, ts not justified by a Compelling State interest I and tl)US is 
uncohstitutiorial under the Free Speech Clause. . . ' 0 . 

'-
• second, even if Milford has not c:reated a desigriated public forum, it maintains 

a limited. or non-public. :t;orum, an.d. the exclusion of religious speech in general 
(and instruction about morals from a-religious perspective in particular) is 
viewpoint-l;>ased,and, thus unconstitutional under. the Free Speech Clause.·· 

• Third; in order to exc1dde-speech from a limited or ·non-public forum, the 
government's exclusion must also be reasonable.in light' of the purpose of the 

, · forum. The blanket exclusionof religicnis speech, because, it is religious, from a 
forum is facially ·unreasonable where1 as here, it bears no relationship to the 
purpose fC>r which the. forum ·was created. Milford·· s policy is thus unconst,itutional 
under the Free sp~ech Clause for that reason. as well. · 

*12 • Fourth, puttirig aside the intricacies of free speech doctrine (whether a 
forum is a des1gnated public forum or merely a limited-public forum, whether an 
e.xclusion is viewpoint-based or niereiy conterit-based) ,_ the Milford ·policy conta.ins 
a more basic constitutional flaw .. The goverrnrient' s exclusion of religious speech, 
beq.use it is .religious, from a public facili1::y violates the Free Exercise and 
Equal Protection Clati.ses I ,both of' whiCh 

0

bar. governmentai discrimination against 
.religious .people, .. r~lig.i.ous orgCl.riizatiohs; and religious ·speech. 

' I • • . ' . • 

1:_The policy adopted by tfie'.Milforci Centhlschpol Dist;rict has created a 
designated· public forum with :z:;espect to Milford's.school facilities·. As a result, 
the content-based exclusion of r~ligious speech: (.inclu.ding the Good News Club) from 
those facilities is uncons.ti tutional. · · · · .. . · ' .. 

. A go~ernment eritity Is traditional public for ii· are those. places such .as·. streets and. 
parks that. have "immemorially beECh held irLtru~t fO.r the use of the public'." Hague 
v. CIO, 307. U1.S.496, 515 (1939). In: addition, the government can create a public 
forum for free S!Deech(create the'lega1 equivalent of, for example, a park) by 
opening public facili.ties to general use. Perry, 460 U.S. at 4S. Public school 
facilities, in. particular, become public: fora when.school authorities "by policy qr 
practice opened .those facilities for indiscriminate .. use by the general public, qr 

'by some segment of the publ-ic,, sue;h as S
0

tudent orgariiz.~tions. II Hazelwood School 
Dist. v. Kuhlmeier, 484 U.S. 260, 267_ (l988) (internal quotations omitted) . 

. TheCourt Is de'cision in .Widmar is in~tructi ve onthe forum definition· issue.' 
There, the .Uriiversity of Mi.ssouri .at Kansas City if;a.de its facilities "generally 
available for the activities of registeri=d student groups.;, 454 u.s·. at 264-65. The 
school policy also stated: "N.o Universi'ty buildings. or grounds . . . may be used for 
pvrposes of religious worship bi religious teaching;" Id. at 265 I1 .. 3 .. Because the 

·university.had created apul::>licforl.i.m, the Court subjected the content'-based 
exclusion: of religious spe¢ch from the forum to str.ict scrutiny: "[T] he •13 UMKC 
h.as discriminated agii!inst student groups and. speakers based on their.desire to use 
a' generally open forum to engage iµ ,religious ·~orship and discussi_on ..... • In order 
to . justify discrj_minatory ~xclusioil from a public forum based on the religious 
content of a group's inten:dJ.ed,speech, the University ml.i.sttherefore satisfy the· 
standard of review appropriate to' coritent-base(:i exclusi.ons ,;, - - namely, sfrict 
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scrutiny. Id.at 269-7~ (emphasis a~d~d) . 
. .In Lamb Is Chapel, the Court simHa:;iy ccmsiderE!d wheth.er the gover~ment policy at 
issue there -- providing that school· facilities were available to the public'for 
educational, socia:1, civic, ·and recreational purposes, .and for other uses . 
pertaining to the welfare. of the cogununity -" creat;ed a public forum, or rather a 
limited public forum, The,Court.st;ated'that.the. argument that the school district 
had c.reated a public, forum ca:tried "considerable force;" but the Court ultimately 
decii:led not to "rule pn th.is· issue" because.~ .the exclus.ion .of religious groups was. 
plainly viewp~int-bas'ed and uncon:stl.t:utional regardless of the nature of the forum. 
508 u;s. at 392~93. · · · ·· 

The. 'court•.s "strong suggestio~n<.in' Lamb Is Chapel that open school facilities m~y 
well be a .public foi-um fa a usefui ::itaiting point, howeve:t, for consideriirrg . the 
-nature of the forum in this, .. case• see Bronx Household o'f Faith v. Commurliity School 

, Dist. No. 10, .127 F;3d 207,.218• (2d Cir, .199'7) (Cabranes, J., concurring). The 
Milford.policy, in our view, plainly' crea,tes "a forum generally open to the . 
public. 11 Perry, 460 u. s: at 45. Indeed, d.t· is .hard t.o conjure up a mo:te expansi've 
accesi;; policy than one in which a·.public facility is open for any "social, civi'c, . 
. 'or reC:reatiOn(l.l USe, II for ,USeS perta:iniilg tO t;he Welfare Of the. Community, .and for • 
''instruction in any branch of education. II lFN4] For. that reason, numerous courts. 

· ·«14 of appeals analyzing e;imilarly expansi\re policiei:; where school. facilitief.! were 
· open for social, ci vie, .and iecrea'tiona:1 use by outside groups have held ~hat the. 

schools created public fora. See, e.g.,·· Grace Bible Fellowship,. Inc .. v. Maine 
School Admin: Dist; No.· 5, · 941. ).".2d' 45, .48 (lst'cir. 1991); Gregoire v. Centennial 
School Dist., 907F.2d1366; 1378· (3rd.<:ir. 1990); National Socialist White 
People's Party v'. Ringers·, 473 F>2d1.010:(4th Circl.973) .(en bane)". 

FN4. To be sure, Milfordre~-i:iires that.grqups·using its facilities also make 
its event1:1 "open to the gerie'.ral public/•i That is a, nmanner" ..res.triction 
imposed on groups seeking to ,use the s~hocH facilities. That is not a · 
content-,based, restriction· arid. thus does not. in any way call into question the 
Conel:usion that Milford operates. Cl. pub.iic forum. Indeed, if anything, the 
non-exclusivity requirement'bµttresses the notion that this is a designated 
public forum. · · ·· 

For· exa,mpl"e, iri ,the Oiace .Bible cas.e, ~h~ ·first Circuit ~anel (including then.~. 
·Chief Jµdge Breyer) assessed. a policy that,· as tlfe Court characterized. it, provided 
access for groups •that were "good for· the com~unity ·unless, ·in. the judgment .of the 
school board, it is injurious 'to th¢. school." 941 .F.2d at 4B. The school ,district 

_excluded a group that wishe\:l to e:r;igage·Jn religious speech. The First Circuit . 
stre13::;ed .that a, school district openfog ·its facilities f9r public use .under such a 
policy'. "has .ho ·gr,eate:t. :ri.ght ·to pic,k and choose among users on account of their 

,views than do~s the government in general,when it·providei:; a park, or a hall, or an 
auditorium, for public use .. ·~ Id.~ The Court. concluded: "The bare fact is I [the . 
school district] has volun,teered express,i:ve, opportunity to the community at large, 
excluding some because of. the content of;. thei'r sp~ech. This. is. elementary 
vi.elation." .rd.·" · 

This Court has looked not j\l.stto the policy,' but als'b to the "practiee of the 
, government :to ascertain wheth'er it· intended· t6 designate a plci.ce not tradid.9nally · 
open: to assembly and qebate .as';;i.l:m1Jlic .for1.lm: 11 Cornellus, 473 u.s. at 802. In .this 
case, t.he factual re.cord buttresses what thepl;idn terms ,,of the p9licy reveal. In 
particular~. Milford h~s granted. aCCE'!SS .·to ,m1merous group's such as t.he Boy Scouts;' · 

'; Girl Scouts, ,and 4~H.Club. *lS.,T.his practice is.·p~rsuasive eyidence regarding ,the 
,.¥ •' .·. '• V\ 
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open nature of the forum. [FN5r 

FN5. The government cannot rely on a vague definition of the forum to escape 
the conclusion that i.t has created a public forum. "If the concept of a 
designated open forum is to retain any vitality'whatever, the defii;i.ition of 
the standards for inclusion and exclusion must be unambiguous and definite." 
Gregoire, 907 F; 2d at _13 75. Were the rule contrary, "[a] school's 
administration could simply declare that it maintains a closed forum and 
choose which student clubs it wanted tc::iallow by tying the purposes of those 
student clubs to some broadly defined educational goal." Mergens, 496 U.s. at 
244. 

I~ sum,· the policy and, the record show that Milford Central School has created a 
public forum. Thus, Milford's indisputably content-based exclusion of religious 
speech in general (and the Good News Club in particular) from that. forum is 
unconstitutional. See Widmar, 454 U.S. at 269; see also Campbell, 2000 wL' 1597749 
at *8 .(Jones, J .. ) ("The St. Tammany facilities are "open 'indifferently' for use by 
private groups; The content-based exclusion of religious speakers from access to 
the facilities is censorship pure and simple. II) • [FN6] 

FN6. The court of appeals suggested that the parties had agreed that Milford. 
created only a limited public forum. 202 F.3d at 509. But as explained above, 
Second Circuit precedent conflates the categories of designated public fora 
and limited public ,fora by suggesting that the categories are governec} by the 
same rules. See Bronx Household of Faith, 127 F.'3d at .211 ("designated public 
forum, sometimes called the 'limited public forum' "); see also. Good News 
Club, 202. F.3d at 5.08 (referring to "designated or limited public forums" as 
a single category). Any concession that a "limited public forum" was involved 
in this case is, therefore, not a concession at all given S.econd Circuit 
precedent tl:iat equates, a designated public forum and a limited_ public forum. 
For that reason, the Court should independently assess the nature of the · 
forum in this case, unco!).strainedbythe p<;trties' prior Second-Circuit­
induced characterizations. 

2. If Milford's .forum is not a designated public forum, it is a limited public 
forum from which viewpoint-based exclusions are unconstitutional. The decisions in 
Lamb's Chapel and *16 Rosenberger demonstrate, moreover, that Milford's exclusion 
of religious. speech in general. (and of the Good News Club i.n particular) .from its 
school facilities is viewpoint-'based and thus unconstitutional. 

In Lamb's Chapel, the Court considered a school.policy like the one at issue in 
this. case that provided: "[S]chool premises shall not be used by any group for 
religious purposes."' 508 u.s, at 387. Pursuant to that policy, the school denied a 
church's request to use school .premises. "to exhibit for public viewing arici for 
assertedly religious purposes, a film series. dealing with family and child-rearing 
issues faced by parents today." Id. The record did not indicate "that the 
application to. exhibit the particular film series ... was, or would.'have been, 
denied for any.reason other than the fact that the 'presentation would have. been 
from a religious perspective," Id ... at 393-94. The Court held that this exclusion of 
religious perspectives was viewpoint- based and "plainly invalid." Id .. at 394. The 
Com::t concluded that "it discriminates on the basis of vieWpoint to permit school 
property to be used for the presentation .of all views about family issues and child 
rearing except those dealing with the subject matter from a religious viewpoint." 
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Id. at 393. 

The Court reached the same result in Rosenberger. The Uni:.-ersity of Virginia 
authorized .the payment of printing costs for a variety of student organization 
publications, but withheld payment for a religious student: group. The Court held. 
that the University had engaged in impermissible viewpoint discrimination by 
excluding those "student journalistic efforts with religious editorial viewpoints." 
515 U.S. at 831. Relying on Lamb's Chapel, the Court stressed that "discriminating 
against religious speech [is] discriminating on the basis of viewpoint." Id. at 832 
(emphasis added). In particular, "[r]eligion may be a vast area of inquiry, but it 
als.o provides ... a specific premise, a perspective, a standpoint from which a 
variety of subjects may be discussed and considered." Id. at 831. As that language 
demonstrates I the Rosenberger Court,, concluded that' the exclusion of religious 
speech, ideas, *17 thought, and uses from a forum is inherently and by definition 
viewpoint-based, 

In this case, Lamb's Chapel anci. Rosenberger make clear that Milford's policy and 
exclusion of the Good News Club is patently unconstitutional. The Milford· School 
District allows instruction about morals provided from a secular perspective, but 
disallows instruction about morals fr.om a religious perspective. As Judge Cabranes 
observed in a factually similar case; "the District's policy banning religious 
instruction, while at the same time allowing instruction on any subject of learning 
from a secular viewpoint, is an impermissible form of viewpoint discrimination."· 
Bronx Household of Faith, 127 F.3d at 220 (concurring and dissenting). Similarly, 
in Campbell, Judge Jones correctly analyzed a· vague "welfare" standard similarto 
that in Milford: "when measured against the .'welfare of the public' standard, how 
can the prohibition of religious worship or instruction be anything other than 
viewpoint discrimination?" St. Tammany, 2000 .WL 1597749 at *9. [FN7] 

FN7. Bound by Second Circuit precedent, Judge Cabranes' opinion in that case 
did not take issue with the circuit's distinction between religious speech 
and religious worship. Such a distinction is, however, flawed for the reasons 
discussed below: 

Of course, under Rosenberger, the.express exclusion of religious uses is, in any 
event, inherently viewpoint-based; ·and thus unconstitutiona;t regardless of the 
nature of the forum. As the Court said, "[r]eligion may be a vast area of inquiry, 
but it also provides ... a specific premise, a perspective, a standpoint from which 
a variety of subjects may. be .discussed and .. considered." Id. at 831. [FN8,J 

FN8. The four dissenters in· Rosenberger likewise recognized that 
discrimination against religious speech was unacceptable. "The common factual 
thread running through Widmar, Mergens, and.Lambis Chapel, is that a 
governmental institution created a J;imited forum for the use of students in a 
school or college, or for the public at large, but sought to exclude speakers 
with religious messages. In each case the restriction was struck doWn either 
as an impermissible attempt to regulate the content of speech in an open 
forum (as. in Widmar and Mergens) or to suppress a particular religious 
vJewpoint (as in Lamb's Chapel) .... Each case ... drew ultimately on the 
unexceptionable Speech Clause doctrine treating the evangelist, the Salvat.ion 
Army, the millennialist, or the Hare Krishna like any other speaker· in a 
public forum. io 515 U.S. at 888 (Souter, J. 1 dissenting) (internal citations· 
omitted) . 
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*l:S Milford's exclusion of certain religious speech cannot be saved or cabined by 
positing a distinction between (i) speech from a religious perspective arid (ii) 
religious prayer or worship. The courtof appeals attempted to split the atom ai;id 
to draw such a line; bu.t that is impossible: ·Religious worship is· religious speech 
and. religious thought. As Judge Jacobs per'suasi vely explained, moreover, 
"[d)iscussion of morals and character from purely secular viewpoints of idealism, 
culture or general uplift will often appear secular, while discussion of the same 
issues from a religious viewpoint will often appear essentially -- qui~tessentially 
-- religious~" 202 F.3d at 515 (di~sent). 

So, too, the Court in Widmar flatly dismissed the idea that religious worship 
could be segregated from religious speech for purposes of free· speech doctrine. The 
Court said that it is impossible. to draw the line where singing, reading, and 
·teaching transforms into "worship." 454 U.S.' at 269 n.6 The Widmar analysis is' 

' surely _correct·, as there is ho basis in precedent or logic for placing religious 
speech in one. First Amendment· category and religious worship in another First :, 
Amendment category. · 

. . . . . . 

In sum, even assuming th.at the. Milford policy does not create a designated public 
forum, but only a limited or nohpublic forjim, the exclusion of the Good N.ews Club 
is viewpoint-based and thus unconstitut.ionaL 

3. A third independent reason why the exclusion of Good News Club violates the 
Free Speech Clause is the utter unreasonableness of the exclusion in light of the 
forum's *19 purposes. In a .limited public forum, the, government's exclusion of 
particular Speech not only must be .viewpoint-neutral, but also must be "reasonable 
in light of the purpose served by the forum'." Cornelius, 473 U.S. at 806; see also 
Rosenberger, 515 U.S. at 829 (same); Perry, 460 U.S.· at 49 (same; government may 
limit activities in forum,· but cannot exclude "activities ._compatible with the 
intended purpose of the p:r:operty"). In this case, Milford's express exclusion of 
religious speech does not serve any legitimate purpo::ie of the forum. 

In Lamb's Chapel, having found that the .exclusion was viewpoint-based and thus 
unconstitutional, the Court did not reach the additional question whether the 
exclusion ·was "unreasonable in light .of the purposes of the forum. n: But. the Court 
did pointedly note that the Second Circuit.had "uttered not a word in support of 
its reasonableness holding" and that if the rule were unreasonable, "it could be 
held facially invalid." 508 lJ.S. at 393 n.6, As suggested by the Court in Lamb's 
Chap~l, therefore, the reasonabl.eness analysis is a separate and vitally important 
aspect of the inquiry in limited Public forum cases. And i.t provides an' independent 
basis for striking down Milford I G action ih th.is case. ' 

The 11 reasonab1eness·11 inquiry necessarily focuses; first, on the purpose of the 
Community tisepolicy and, second, on how that pu:rpose is allegedly thwarted by 

·allowing the forum to be used for religious.purposes. The Milford policy allows the 
forum to be used for instruction in any branch of education, for uses pertaining to 
the welfare of the community, and for holding social, civic, and recreational 
meetings and entertainment event.s. The clear purpose Of the Milford policy on its 
face is to provide the community with a place to meet and to speak as individuals 
and groups :.._ a public service provided by the government in the same way that 
parks are a public service to the people. It is inc.onceivable, however, that 
allowing religious speech' in that public building would somehow undermine or thwart 
those purposes. That is especially so given that the policy allows u·ses pertaining 
tO the "welfare of the community." *20 As Judge Jones said in analyzing.a similar 
policy in Campbell, "[t)o describe the exclusion as covering •religious activity' 
somehow outside ,the pale.'of the community's welfare makes no sense. 11 2000 · WL 
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1597749 at *9. 

Indeed, the only possible bases for e:iccluding religious speech would be . (i) a 
blatant desire to disfavor religious speech or (ii) a claim that the Establishment 
Clause required exclusion. The former argument is unreasonable as a matter of .law 
(and.unconstitutional, as discussed below), and the latter is unavailing under this 
Court's precedents .. In short, then, the Community Use·policy's exclusion of. use for 
"religious purposes" is unreasonable in light of the purposes served by the forum. 
See St. Tammany, 2000 WL 1597749, at *8 (Jones, J.) (policy excluding religio~s 
speech is "unreasonable" and "doomed"); see also Br. of Amicus Curiae American 
Center 'tor Law and Justice at 17-29. 

4. Aside from the intricacies of free speech doctrine, a more. fund,amerital point 
demonstrates that Milford's exclusion of the Good News Club is unconsti.tutional. 
Under the Free Exercise and Equal Protection Clauses (as well as the Establishment. 
Clause), the government may not discriminate against religion, just as the 
government may hot discriminate on the basis ()f race. The government thus·may not 
impose a burden,or deny a benefit because of the religious nature of a.group, 
person, writing, speech, or idea. To. ~se the words of Justice Brennan, the 
government "may not use religion as a basis of classification for the imposition of 
duties. [and] penalties ... " McDaniel v. Paty, 435 U.S. 618, 639 (1978) (Brennan, 
J., concurring.). Of course, the non- discrimination principle articulated by 
Justice Brennan is by now firmly entrenched in this Court's jurisprudence~ See 
Church of the Lukumi Babalu Aye, Inc. v. City of Hialeah, 508 US 520, 532 {1993) 
·(government may not "discriminate[) against some or all religious beliefs or 
regulate[] or prohibit [) conduct· because it is undertaken for religious reasons"); 
Employment Division v. Smith, 494·u.s. 872, 877· (1990} ("The government "may not. 
*21 impose special disabilities on the basis. of religious views or religious 
status.") . 

Except in the context; of a permissibl'e accommodation of religion, the government 
must act on a religion-neutral. basis, based on objective and discernible criteria 
that dq not refer to or target religion. For example, if the government·bars 
certain categories of speech or activities from a public facility (say, events with 
more than 50 people in attendance) and defines_,the limitation without ref.erence to 
religion, the Constitution is not violated even though. a religious meeting with 
more than 50 people in attendance wol.l-ld be excluded from tl;:le facility .. In· such a 
case, the government has. not discriminated against religion (putting aside, of 
course, any .issue of required accommodation m1der the Free Exercise Clause) .. 

On the other hand, where the gove~nment excludes religious speech --·because it1is 
religious -:- from a.public facility, the government has plainly discriminated 
against religion.and just as plainly violated the Constitution. And that is 
precise,ly what Milford has done in this case by targeting religion for a 
distinctive burdeq. . · . . ·. 

III. RESPONDENT'S POSITION WOULD REQUIRE THE GOVERNMENT TO INQUIRE IUTO THE 
RELIGIOSITY OF SPEECH AND WOULD FORCE RELIGIOUS. PEOPLE TO HIDE OR DISGUISE THEIR 
RELIGIOUS BELIEFS. 

In closing, it bears mention that the Milford pqllcy 
important threats to religious liberty and freedom -­
emphasized before and that should inform the analysis 

' poses two additional and 
threats that this Court has 
in this case. 

First, Milfordis 
of the gov.ernment 
determine whether 

pol.icy creates grave dangers of excessive entanglement namely, 
seeking to monitor and inquire into. the content of speech to 
it is sufficiently "religious" to require exclusion .. This· Court 
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on many occasions has emph~sized.the constitutional dangers implicated when the 
government intrudes in this way into the *.22 nature of speech. See Mergens, 496 
U.S. at 253 (plurality) (denial of the forum to religious groups "might well create 
greater entanglement probl'ems in the form· of invasive monitoring to prevent· 
religious speech at meetings at which·such.speech might occur"); cf. Lee v. 
Weisman, 505 U.S. at 6i6-17 (Souter, J,., concurring) (regarding judicial review of 
speech for sectarian influences: "I caii: hardly imagine a subject less amenable to 
the competence of the federal judiciary, or more deliberately to be avoided where 
possible"). 

The Court in Rosenberger elaborated on the problem, stating that the "first danger 
to liberty lies in granting the State the power to examirie publications to . . 
determine whether or not they are based o.n some ultimate idea and, if so, for the 
State to classify them." 515 U.S. at 835. The Court continued: "The viewpoint 
discrimination inherent in the University's regulation required public officials to 
scan and interpret student publicatioris tO ·d.iscern their. underlying philosophic 
assumptions respecting religious theory and belief. That .course of action was.a 
denial of the right of free speech and.would'"risk fostering a pervasive bias or 
hostility to religion .... "Id. at 845-46 (emphasis added).· 

Second, the School District•s'policy necessarily induces people seeking to use 
public facilities to water down their speech and to hide the religiosity of t.heir 
message in order to satisfy a government administrator that a proposed meeting is 
not really for' 11 religious purposes." That demeaning and disturbing exercise is 
neither mandated· nor permitted by the. Constitution. The Constitution is not "some 
sort of homogenizing solvent" that· forces relig.ious giQups "to choose between 
assimi.Jlating to mainstream American culture or losing their political rights." 
Board of Educ. of Kiryas Joel Village School Dist. v. Grumet, 512. U.S. 687,. 730 
(1994) (Kennedy, J., concurring). The Constitution in no way licenses .the 
government· to operate a checkpoint .whe.re religious people who hide their beliefs 
and intentions are allowed through, but thOse.who express their true beliefs and 
intentions are turned away. 

. . 
*23 In short, these two. factors underscore .the sOund prudential and historical 

reasons why the Constitution·neither-requires nor permits discrimination against 
religious people and religious speec.h·. · 

CONCLUSION 
. . 

For the foregoing reasons, aswell as· those set.forth in petitioners' b:rief, the. 
decision of the court of appeals should be. reversed. '· 
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Briefs and Other Related Documents · 

Supreme Court cifthe United States.· 

GOOD NEWS CLUB, et al., Petitioners, 
V. 

MILFORD CENTRAL SCHOOL. 

No. 99-2036. 

Argued Feb. 28, 2001. 
Decided June 11, 2001. 

Christiariclub for children, a sponsor, ·and a member 
brought § 1983 action against public school, alleging 
that school's refusal to ~How club to · use school . . I . . . . 

facilities violated, inter alia, their free speech rights. 
The United States District Court for the Northern 
District of New York, McAvoy, Chief Judge, 21 
F.Supp.2d 147, granted school summary judgment, 
and club appealed. The United States Court of 
Appeals for the Second Circuit, 202 F.3d 502, 
affirmed, and_certiorari was granted. The Supreme 
Court, Justice Thomas, J ., held that: ( 1) school's 

· exclusion of Christian children's club from meeting 
after hours at school based on its religious natur~ was 
unconstitutional viewpoint discrimination, and (2) 
school's viewpoint discrimination was not required to 
avoid violating the Establishment Clause. 

Reversed and remanded. 

Justice Scalia filed a concurring opinion. 

Justice Breyer filed an opinion concurring in part. 

Justice Stevens filed a .dissenting opinion. 

Justice Souter filed a dissenting opinion, in which 
•Justice Ginsburg joined. 

West Headllotes 

[l] ConstitutionalLaw ~90.1(4) · 
92k90.1(4) 

. If a forum is a traditional or open public forum,. the 
State's restrictions on speech are subject to stricter. 
scrutiny than are restrictions in a limited public .· 
forum. U.S.C.A. Const.Amend. 1. 

[2] Constitutional Law ~90.1(4) 
92k90.1(4) 

When the State establishes a limited public forum, the 
State is not required to and does not allow persons to 
engage in every type of speech, and may be justified 
in reserving its forum for certain groups or for the 
discussion of certain topics, but the restriction must 
not discriminate against speech on the basis of 
viewpoint, and must be reasonable in light of the 
purpose served by the forum. . U.S.C.A. 
Const.Amend. 1. 

[3] Constitutional Law ~90.1(1.4) 
92k90.1(1.4) . 

[3] Schools ~72 
345k72 

Public school's exclusion of Christian children's club 
from meeting after hours at school based on its 
religious nature was unconstitutional . viewpoint 
discrimination, where . school had opened its limited 
public forum to activities that served a variety of 
purposes, including events "pertaining to the welfare 
of the community," and had interpreted its policy to 
peimit discussions of subjects such as "the 

. develojpment of character and morals from a religious 
perspective," but excluded club on ground that its 
activities, which included learning Bible verses, 
relation ofBible .. stories to members' lives, and prayer, 
were "the equivalent of religious instruction itself;"' 
fact that club's activities were "decidedly religious in 
nature" did not mean that they could not also be 
characterized properly as the teaching of morals and 
character development from a particular viewpoint; 
abrogating Campbell v. St. Tammany's School Bd., 
206 F.3d 482. U.S.C.A. Const.Amend. 1. 

[4] ConstitutionalLaw ~90.1(1.4) 
92k90.1(1A) . 

.[4] Schools ~72 
345k72 

Because the exclusion of Christian club from .use of 
public school premises on the basis of its religious 
perspective constituted unconstitutional viewpoint 
discrimination, it was no defense for school that 
purely religious purposes could be excluded under 
state law enumerating several purposes for which . 
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local boards may open their schools to public use. 
U.S.C.A. Const.Amend. l; RY.McKinney's 
Education Law§ 414. 

[5]ConstitutionalLaw ~90.1(4) 
92k90.1(4) 

Speech discussing otherwise permissible ·subjects 
cannot be excluded from a limited public fotpm on 
the ground that the subject is discussed from a 
religious viewpoint. U,S.C.A. Const.Amend. 1. 

[6] Constitutional Law ~84.5(~) 
92k84.5(3) .. 

[6] Schools ~72 
345k72 

. Public school's viewpoint discrimination, in. exclusion 
· of Christian children's club from meeting at school 

based on its religious nature, was not required to 
avoid violating the Establishment Clause,,)vhere the· 
club's meetings were held after school hours, not 
sponsored by .the school, and open to any student who' 
obtained parental consent, and the school made i.ts 

·forum available to . other organizations, despite 
contention: . that elementary school children would 
perceive thatthe school.was endorsing the. club and 
would feel coercive pressure to participate, because 
the club'.s activities took place on· school grounds". 
US.C.A. Const.Amend. 1. · 

[7] Constitutional Law ~84.l 
92k84.1 

· A significant factor in upholding governmental 
. programs in the face of Establishment Clause attack is ·· 

·. thelr neutrality towards religion, and the guarantee of 
' ' . ' I 

neutrality is respected, not offended1 when the 
government, following . neutral criteria and 
evenhanded policies, extends benefits to recipients 
whose ideologies· and viewpoints, including religious 
ones, are broad and diverse. U.S.C.A. Const.Amend. 
1. 

[8] Constitutional Law ~84.5(3) 
92k84.5(3) . . 

[8] Schools ~72 
. 345k72 

To the extent Supreme Court considered whether the 
community would feel coercive pressure to engage in 
the activities of Christian children's club, con:ducted 

P~ge2 

after liouis on public school premises, the relevant 
community would be the parents, not the elementary 
school children, where it was the parents who chose 
whether the~r children would attend the club meetings 
and the children could not attend without their 

·'parents' permission, and an argument that tlbe parents 
would be confused about whethe.r the school was 
endorsing religion coul.d not be reasonably advanced. 
U.S.C.A. Const.Amend. L 

[9] Constitutional Law.~84.5(3) 
92k84.5(3) 

Whatever significance Supreme Court may have 
assigned in the Establishment Clause context to the 
suggestion that elementary school children are more 
impressionable than adults, ithas never extended its ' 
Establishment Clause jurisprudence to foreclose 
private religious conduct during nonschool lbours 
merely because it takes place on school premises 
where elementary school children may be present. 
U.S.C.A. Const.Amend. 1. 

[10] Constitution~! Law ~84.5(3) 
92k84.5(3) 

[1 O] Schools ~72 
345k72 
I 

. . 

. Even if Supreme. Court were to consider the possible 
misperceptions by schoolclbildren in deciding whether. 
public school's permitting• Christian childr~n's club's 
after hours. activities on school premises would 
Yio,late the Establishment Clause, the facts of the case 
did not support school's conclusion, where there was 
no evidence thatyoung children were permitted to 
loiter outside classrooms after the school day had 
ended, parents . had to· sign permission forms for 
attendance at club rneetings, the meetings were held 
in a combined high school resource room and middle 

. sclbool special education room, not in an elementary 
·. · school · classroom, the instructors were not 

schoolteachers, and'the children in the group were no.t 
all the same age as in the normal classroom setting. 
U.S.C.A. Const.Amend. 1. · 

[11] Constitutional Law ~84.5(3) 
92k84.5(3) 

[ 11] Schools ~72 
345k72 

Even if Supreip.e Court were to inquire into the minds 
· of schoolchildren with respect to the Establishment 
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Claµse implications of permitting Christian children's 
club to hold meetings after hours on school premises; 
the. danger that children. would misperceive the 
endorsement of religion was Iio greater than the. 
danger that they would perceive a hostility toward the 
religious viewpomt if the club were excluded from/'. 
the public forum.· U.S,C.A. Const.Amend. I. · 

[12]Constitutional Law ~84.5(3) 
. ,.92k84.5(3) 

[12] Schools ~n· 
' 345k72 

' ' ' 

Ahy risk that . small children would perceive 
endorsement of religion did not cotinsel in favor of . 
excluding a .Christian children's. clµb's religious 

. activity after hours oil school premises, as there were · 
countervailing constitutional concerns . relate<;f to 
rights of other individuals ' in the community, ' 
consisting of the free speech rights of the club and its .· 

· tiierpbers. U.S.C.A. Const.Amend. 1. 

[13] Constitutional Law ~84.5(11). 
92k84.5(11) l_' ' . \ 

r 

. When a limited public forum is available ,for use by ... 
. groups · presenting any viewpoint, Supreme Cofut , .··· 

would not find an Establishmeiit Clause violation 
.• simply because only groups presenting a religious 

··• viewpoint have opted to take advantage of the forum .· 
at a particular time. U.S.C.A. (i:onst.Amend, .1. . . . 

. ~:·· . 
• •• '1J 

**2095 Syllabus [FN*] . 

FN:* The syllabus constitutes ilo part of the opinion' 
of t:he Court but has been prepareq by the Reporter of' 
Decisionsfor the. tonvenience of the reader. · See 
Uniteq States v. Detroit Timber. & Lu7r1ber. po., 200 
U.S. 321, 337, 26 s.a. 282, 50 LEd. 499. 

*98 Under .New York law, respondent Milford 
Central School (Milford) enacted a policy authorizing 
disirict resiqents to use its building after school for, 
amorig other things, ( 1) instruction in education, 

· ·learning, or the arts and (2) social, civic, recreational, 
. · and entertainment uses pertaining to· the community · ' 

welfare. · Stephen and Darleen Fournier, district 

Page 3 

·/. \" 

use-~t~· sing ·songs, hear Bible lessons, memorize 
: .. scripture, and pray--was the equivalent of religious 

worship prohibited by the community use policy.· 
Petitioners (collectively, the Club), filed suit under . 
42 U.S.C .. § .1983, alleging, inter alia, that ithe denial 
of the Club's application violated its free speech 
rigli~'s imder the Firsf.and Fourteenth Amendments. 
The District CoUrt ultimately granted Milford 
slllllmITTYjudginent, finding the Club's subject matter 
to be religious in nature, not merely a discussion of 

·· secular :ll1atters from · a religious perspective that 
Milford otherwise permits. Because the school had 

· not allowed . other . groups providmg : religious 
instrµction to use its limited public forum, the. court· 

• held that .it could deny the Club access without 
engaging · in unconstitutional vie"1point . 
discrimination: In affirming, the· Second Circuit 

· · rejected the Club's contention·. that M!Jford's 
.. restriction was ·Unreasonable, and held that, because 
. the . Club's subject matter was qumtessentially 
· religious and !ts· activities fell outside the l;ounds of 
plite moral and. character development, Milford's 

· · policy was constitutional subject discrimination, not . 
•. ilnconstitutional viewpoint discrimination. · 

i'.'. 

'Heid.' 

· **2096 1. M,ilford violated the Club's free speech 
rights. when i( excluded the Club from meeting after 

.. hours at thescpoo1.·· Pp. 2099~2102 ... 

.. (a) Be.cause the parties so. agree, this Cour1t assum~s 
that Milford operates a limited public foruin. A State 

· · establishil}g such· a forum is not required to and does 
not allow persons to engage in every type. of *99 
speech; It may be justified in reserving its forum for 

· .certain groups or the discussion of certain topics. 
Eg., ,Rosenberger v. Rector and Visitors of Univ. of 
Va., 515 u:s. 819, 829; 115 S,Ct. 2510; 132 L .. Ed.2d · 

· 700. Jhe power tO so restrict speech, however, is not 
.. without limits. 1he. restriction must not discriminate 
. <tgainst speech based, on viewpoint, ibid., and must be 

· '.reasonable in light of the forum's purpose, Cornelius 
· v. fVAACI! Legal Defense & Ed Fund, Inc:; 473 U.S.·· 

788, 806, l05 S.Ct. 3439, 87 L.Ed2d 567- Pp, 
' 2099~2100. .· \. . ' 

. . . . . ~ 

; residents eligible to use' the schoo'rs facilities upon .·. · (b) By denying the .. Club access to ·the schoolis 
.. approval of their proposed µse, are sponsors, of .the limited public Joruinon the ground that the Club was 

.Good News Club, a private Christian otg~ation · religious in nature, Milford discriminated against the 
. for children ages 6 to 12. Plirsuant ·to Milford's .Club because ofits religious viewpoint in viol;ition of 

policy, they subini.tted a request to hold the Club's the·. Free . Spe~ch Clause. ·. . . That . exclusioii is 
weekly afterschool meetings in the schooL · Milford . indistiriguishable rrom the exclusions.· held violative 

·denied the request on the ground that the proposed .of the. Clause·inLamb'.s Chapel v.· Center Moriches 
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Union Free School Dist., 508 U.S. 384, 113 S.Ct. 
2141, 124 L.Ed.2d 352, where a school district 
precluded a private group from presenting films at the .. 

· school based solely on the religious perspective of the 
films, and in Rosenberger, where a universit)' refu~ed 

1 
to fund a student publication because it addressed 

. issues from a religious perspective; . The only 
apparent difference between the activities ofLamb's 
Chapel and the Club is the inconsequential distinction 
that the Club teaches moral lessons from a Christian 
perspective through live storytelling and prayer, 
whereas Lamb's Chapel taught lessons through films. 
Rosenberger also is dispositive:. Given the obvious 
religious content of the publication there at issue, it 
cannot be said that the Club's activities are any more 
,;religious" or deserve any less Free Speech Clause 
protection, lbis Court disagrees with the Second 

.. Circuit's _view that something that is quintessentially 
religious or decidedly religious in nature cannot also 
be characterized properly as· the teaching of morals 
and character development from a particular · 
viewpoint. What matters for Free Speech Clause 

' · purposes is that there is no logical difference in kind 
between the invocation -of Christianity, by the Club 
. and the invocation of teamwork, loyalty, or patriotism 
by other associations to provide a foundation for their 
lessons. Because Milford's restriction is viewpoint 
discriminatory, the Court need not decide whether it. 

/ . 
is unreasonable in light of the forum's purposes. Pp. 
2100-2102. 

2. Permitting the Club to meet on the school's 
premises would not have violated the Establishment · . 

·Clause. Establishment Clause defenses similar to · 
Milford's were rejected in Lamb's Chapel, supra, at· 
395, 113 S.Ct. 2141-- whe_re the Court found that, 
because the films would not have been shown during 
school hours, would not have been sponsored by the 
school, and would have been open to the public, not 
just to church members, there was no realistic danger 
that the community would.thirik that the district was 
endorsing religion--and in Widmar v. Vincent, 454 
U.S. 263, 272-273, and n. 13, 102 S.Ct. 269, 70 
L.Ed.2d 440--where a university's forum was *100 
already available to other groups. Because the 
Club's activities are materially indistinguishable from 
those in Lamb's Chapel and Widmar, Milford's 
reliance on the Establishment Clause is unava~ling. 
As in Lamb's Chapel, the Club's meetings were to be 
held after school homs; not sponsored by the school, . 
and open _to any student who obtained parental 
consent, not just to Club members. As in Widmar, 
Milford made its foruin available to other 
organizations. The Coilit rejects Milford's attempt to 
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· distinguish those cases by emphasizing that its policy 
involves elementary school .children **2097 who will 
perceive that the school is endorsing the Club and 
will feel coerced to participate because . the. Club's 

. activities take place on school grounds, 'even though 
they occur during nonschool hours. That argument is 
unpersuasive for a number of reasons. (1). Allowing 
_the Club to speak on school grounds wouM ensure, 
not threaten, neutraHty toward religion. Accordingly, 
Milford faces an uphill battle in arguing that the 
Establishment Clause compels it to exclude the Club. 
See,.e.g., Rosenberger, supra, at 839, 115 S.Ct. 2510. 
(2) To the extent the Court considers whether the 
community would feel coercive_pressure to engage in 
the Ciub's activities, cf. Lee v. Weisman, 505 U.S. 
577, 592-593, 112 S.Ct. 2649, 120 L.Ed.2d 467, the 
relevant community is the parents who . choose 
whether their children will attend Club meetings, not 
the. children themselves. (3) Whatever signj.ficance it · 
may have assigned in the . Establishment. Clause 

· context 'to the suggestion that elementary school 
· .. children are more impressionable than adults, . cf., 
e.g~, id., at 592; 112 S.Ct. 2649, the Court has never 
foreclosed private religious conduct during nonschool 
hours merely because it takes place on school 
premises where elementary school children may be 
present. Lee, supra, at 592, 112 S.Ct. 2649, and 
Edwards v. Aguillard, 482 U.S. 578, 584, 107 S.Ct. 
2573, 96 L.Ed.2d 510; distinguished. (4) Even ifthe 
Coilrt were to consider the possible misperceptions 
by schoolchildren in deciding whether there is an 

· Establishment Clause violation, the facts of this case .. 
simply do not support Milford's conclusion. ·Finally, 
it cannot be said that the danger that children would 
misperceive the endorsement of religion. is any 

· greater than the danger that they. would. perceive a 
hostility· toward the religious viewpoint if the Club 
were excluded from the public forum. Because it is 

. not convinced that there is any significance to the 
possibility that elementary school children may · 
witness the Club's activities on school premises, the 
Court can find no reason to depart from Lamb's 
Chapel and Widmar. Pp. 2103-2107 .. 

3. Because Milford has · not raised a valid 
Establishment Clause claim, this Court does not 
address whether such a claim could excuse Milford's 
vie"'{Joint discrimination. Pp. 2103, 2107. 

.. · 202 f.3d 502; reversed and remanded. 

*101 THOMAS, J., de.livered the opinion of the ' 
Court, in which REHNQUIST, C; J., and 
O'CONNOR, SCALIA, and KENNEDY, JJ., joined, 
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'l!*d m which BREYER, JJ., johled in part .. SCALIA; ... 
J., filed a. concurring opinion, post, p ... 2107 .. 
BREYER, J ., filed an opinion concurring in part; 
post, p. 21 ll. · STEVENS, J., filed a1 disseu'ting 
opinion,post; p. 2112 .. SOUTER;J., filed a dissenting' 

·. opinion, in which GINSBURG, J., joined, post, p; · 
21 is. 

. . . ' ' 

Thornas Marcelle, Slingerlands; NY, for pet~tioners .. 

Frank W. 
.. Respondents. 

,.,- . 

Miller, East Syracuse, · NY., •·. for • 
1 

·. •.· ,, ... , . . 

· · •• '. *102 Justice THOMAS delive~ed, the opiriiori •of the. 
Cotirt. . 

This. case presents two questions': The first qu~sticm 
is whether Milford Central School violated the free 
speech rights of the Good News Club when it · .. 
ex.eluded the Club frorri meeting after hoi.irs at the 
schooL · The second question is .whether arty such 
violation is ·. justified by . ;Milford's concern that · 
permitting . the ; Club's activities would vioJate the 
Establishment Clause. We conclude that Milford's 

' ' . . . ·-. • ' I 

. •· '• I 

... restriction violates the Club's free speech rights arid 
'.that no Establishment Clause concern justifies that 
vfolation; •• , I 

.; . . ·The State of New York .authorizes ·.local · i\Chqol · 
boards to adopt regulations govefning **2098 the use 
or' their school facilities. In particular, N.¥: Educ: 

· Law § ··414• .• (McKinney 2000) 'enunierntes s~veral 
purposes for which local boards may open theii 
schools to public use. In 1992, respondent-Milford 

. Gentral School (Milford) enacted "a' corinnunity u'se 
policy adopting seven of §.414's purposes foi which 

· itfbuilding couid be .used after school; App. to Pet: 
. for Cert. Dl-D3. Two of the stated purposes .ar~ 

. _'relevant here. First, district residents maY use. the>. 
· , · ~school for 'linstruction in any branch of .edj,Jcation, 

· ieaming or the arts." Id., at DI. Second, the schp0lis 
available fo:r "social, civic and recreationalmeetmgs 
and entertairuiient events, and other uses pertaining t~ 
thy welfare of the community; provl.ded.,that such uses 
shall be nonexclusive and shall be opeiiedto the . 
'general pl:iblic. ,; Ibid.. . ' 

*103 Stephen•. ~nd Darleen· Fournier· reside wi~ · · 
. Milford's district and therefore are· eligible to ~se the · · 

· school's 'facilities as long as .their proposed use is 
approved by the school. Togethe.rthey are sponsors 
of .the local. Good News Club, a. private Christian 

\ 
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qig~niza,tioii for children ages 6 to 12. Pursuant to 
· ;Milfmd's policy, in September 1996 the Fourniers 

submitted a request to Dr.· Robert McGruder, interim 
·. ·. superintende11t of the district, in which they sought 

peirnission. to hold the Club's weekly afterschodl 
weetings in the school cafeteria. App. in No. 
98~9494(CA4), p. A~81. The next month, McGruder 

· fonria:lly dellied the Fourniers' request on the grouncf 
tl!at the proposed uile~-to have "a fun time of singing 
songs, hearing a Bible lesson and memorizing 

, scripture," ib-id.--was "the equivalent of religious 
·· .. worship." App: Bl-H2. According to McGruder, thej .. 
co~Unity use ·policy, which prohibits use· ,·'by any 

: individual or organization for religioµs purposes," 
. ·foreclosed the Club's activities. App .. to Pet. . for 
Cert~I:>2. 

·. · In response to a )etter ·submitted by ~le Club's 
·. counsel, Milford's attorney requested infomiation ·to 

clarify' th~ nature of the Club's activities. The Club 
. sent .a sd of materials used or distributed at. the 
meetings and the 1ollowing ·description of its meeting: 

;'The Club opens its session . with Ms. Fow:nler 
taking attendance. As she calls a child's nanie, if 

· ·;. ·the child re.cites a Bible. verse. the child receives a 
.. treat After attendance, the Club sings songs. 

Next Club members engage in games that involve, 
inter alia; learning Bible verses. Ms. Fournier then 
relates a Blble stdry and explains how it applies to 
Club members':Iives: The Club closes with. prayer . 

/ Finally, Ms.· Fournier. distributes treats. a:iid . the 
· '> Bible verses for memorization." App. 'in No. 

98-9494(CA2), at A30. _ . . 
. M:cGruder •and Milford;s attorney ·reviewed the·. 

materials' and concluded that "the kinds of aCtiyities ' 
proposed fo.be. *104 engaged in by the' Good News .. 
Club were not a discussion of secular subjects such< 
as ·chiM rearing, development of character arid ·· · 

. · . deyelopment of morals from a religious perspective; . 
·_ , but. ~ere in fact ~e equivalent of religious instructfrm • 
. .. itself," Id., atA25.1 lil February 1997, the Milford 

Board of .Education aµopted a 'resolution rejecting the .. 
· ·.·· Club~s request to. use Milford's facilities "for the. 

' .purpose ofco11ductlng religious instruction :~nd. Bible . 
.· . study." .Id., ~t A56. . 

In March 1997, petitioners, the.Go~d News Club,· 
Ms, Fournier, and her daughter Andrea Fournier 
(coHe6t~yely, the . Club),. filed an action Urtder 
Rev.Stat: § 1979, 42 U.S.C. § l983, against Milford 
.iri the IJriited States District Court for the Northern 
·District of New York. The Club alleged that Milford's. 
deriia:lofit~ application violated its free spe1~ch rights 

, µiider, the First arid Fourteenth Amendments, its right 
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to equal protection under the Fourteenth Amendment, 
and its right to religious freedom under the Religious 
Freedom Restoration Act of 1993, 107 Stat. 1488, 42 
U.S.G. § 2000bb et seq. [F'Nl] 

FNl. The District Court dismissed the Club's claim 
under the Religious· Freedom Restoration Act 
because we held the Act to be ·unconstitutional in 
City of Boer~ev. Flores, 521 U.S. 507, 117S.Ct. 
2157, 138 L.Ed.2d 624 (1997) .. See 21 F.Supp.2d 
147, 150, n.4 (N.D.N.Y.1998). 

**2099 The Club mcived for a preliminary mjunction 
to prevent the school frorri enforcing its religious 
exclusion policy. against the Club ·and. there1Jy to 

· permit the Club's use of the school facilities. On 
April 14, 1997, the District Court grruited the · 
injunction. The · Club then held its weekly 
afterschool meetings from April 1997 until June 1998 
in a high school resource and middle school special 
education room. App. Nl2. 

In August 1998, the District Court vacated the 
preliminary injunction. and granted Milford's ~otion 
for summary judgment. 21 F.Supp.2d 147 
(N.D.N.Y.1998). The court found that the Club's 
"subject matter is de,cidedly religious in nature, and 
not merely a discussion of secular matters *1Q5 from 
a religious perspective that is otherwise permitted 
under [Milford's] use policies." Id., at 154. Because 
the school had not permitted other groups that 
provided religious.instruction to use its limited public 
forum, the court held that the school could deny 
access to the Club without engaging in. 
unconstirutional vieWPoint discrimination. · The court 
also r~jected the Club's equal protection claim. ·. 

The Club appealed, and a divided panel of the 
United States Court of Appeals for the Se;cond Circuit 
affirmed. 202 F.3d 502 (2000). First, the coUrt 
rejected the Club's contention that Milford's 
restriction against allowing religious instruction in its 
facilities is unreasonable. · .. Second, it held that, 

' because the subject matter of the Club~s activities is 
"quintessentially religious," id., at 510, and the 
activities ;'fall outside the bounds of pure 'moral and 
character development,' " id., at 511~ Milford's policy 
of excluding the Club's· meetings was constitutional 
subject discrimination, not unconstitutional vieWPoint 
discrimination. Judge Jacobs filed a dissenting 
opinion in which he coneluded that the school's 
restriction did constitute vieWPoint discrimination 
under Lamb's Chape/v. Center Moriches Union Free 
School Dist., 508 HS. 384, 113 S;Ct. 2141, 124 
L.Ed.2d 352 (1993). 

Page 6 

There is a co.nflict among the Courts of Appea~s on 
the question whether speech can be• excluded from a 
limited public· forum on the basis of· the religious 
nature o.f th~ speech. Compare Genta/a v. Tucson, 
.244F.3d1065 (C.A.9 2001) (en bane) (holding that a 
city properly refused National Day of Prayer· 
organizers' application to the city's civic events fund 
for coverage of costs for city ~ervices); Campbell v. 
St. Tammany's Schoq/ Bd., 206 F.3d 482 {C.A.5 
2000) (holding that a school's policy .against 
permitting religious instruction in its limited public 
forum did not constitute vieWPoint discrimination), 
.cert. pending, No. 00-1194; [FN*] Bronx Household 
of Faithv. Community School Dist. No. 10, 127 F.3d 
207 (C.A.2 1997) (concluding that a ban on religious 
services and *106 instruction in the limited public 
forum.was .constitutional), with Church on the Rock 
v. Albuquerque, 84 F.3d 1273 (C.A.10 1996) 
(holding that a city's denial of permission to show the 
film Jesus in a senior center was unconstitutional 
vieWPoint discrimination); and Good News/Good 
Sports Club v. School.Dist. of Ladue, 28 F.3d 1501 
(C.A.8 1994) (hblding unconstitutional a school use 
policy that prohibited Good News Club from 

· meeting during times when the Boy Scouts could 
meet). We granted certiorari to resolve this conflict. 
531 U.S. 923, 121 S.Ct. 296, 148 L.Ed.2d 238 (2000) 

FN* [Reporter's Note: See post, 533 U.S. 913, 121 
S.Ct. 2518.] 

II 

. [l] The standards that we .. apply to determine wh~ther 
a State has \lllCOnstitutionally excluded ·. a private 
speaker from use of a public forum depe1id on the 
nature of the forum. See Perry Ed. Assn. v. Perry · 
Local Educators' Assn., 460 U.S. 37, 44, 103 S.Ct. 
948, 74 L.Ed.2d 794 (1983). **2100 If the forum is 
a traditional or open public forum, the State's 
restrictions on speech are subject to stricter scrutiny . 
than are restrictions in a limited public forum. Id., at 
45-46, 103 S.Ct. 948. We have previously declined 
to decide whether a school district's opening of its 
facilities pursuant to N.Y. Educ .. Law§ 414 creates a 
limited or a traditional public forum. See Lamb's 
Chapel, supra, at 391-392, 113 S.Ct. 2141. Because 
the parties have agreed that Milford created a limited 
public forum when it opened its facilities in 1992, see 

· Brieffor Petitioners 15-17; Brief for Respondent 26, 
we need not resolve the issue here. Instead, we 
simply will assume . that Milford operates a limited 
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public forum. 

[2] When the State establishes a limited public / 

. forum, the State is not required to and does not allow 
persons to engage in every type of speech. 'nie State 
may be justified "in reserving [its forum] for certain 
groups or for the discussion of certain topics." 
Rosenberger v. Rector and Visitors of Univ. of Va., 
515 U.S. 819, 829; 115 S.Ct. 2510, 132 L.Ed.2d 700 
(1995); see also Lamb's Chapel, supra, at 392-393, 
113 S. Ct. 2141. 'nie State's power to restrict speech, 
however, is not without limits. The restriction must 
not discriminate against speech on the ba~is of 
viewpoint, *107 Rosenberger.; supra, at 829, 115 
S.Ct. 2510, and the restriction must be "reasonable in 
light of the purJ>ose served by the forum," Conielius 
v. NAl!.CP Legal Defense & Ed. Fund, Inc., 473 U.S. 
788, 806, 105 S.Ct. 3439, 87 L.Ed.2d 567 (1985): 

III 

[3][4] Applying this test, we first address whether the 
exclusion constituted viewpoint discrimination. we 
are guided in our analysis by two of our prior 
opinions, Lamb's Chapel and Rosenberger. In 
Lamb's Chapel, we held that a school district violated 
the Free Speech Clause of the First Amendment when 
it excluded a private group from presenting films at 
the school based solely on the films' discussions of 
family values from a · religious perspective~ 
Likewise, in Rosenberger, we held that a university's 
refusal to fund a student publication because the 
publication addressed issues from a religious 

·.perspective violated the Free Speech Clause. 
Concluding that Milford's exclusion of the · Good 
News Club based on. its religious nature. is 
indistinguishable from the exclusions in these cases, 
we hold· that the exclusion constitutes viewpoint 
discrimination. Because the restriction is viewpoint 

'discriminatory, we need not ' decide whether it is 
unreasonable in light of the purposes served by the 
forum. [FN2]. 

FN2. Although Milford. argued below that, under § 
414, it could not pennit its property to be used for 
the purpose of religious activity, see Brief for 
Appellee in No. 98-9494(CA2), p. 12, here it merely 
asserts in~one sentence that it has, "in accordance 
with state law, closed [its] limited open forum to 
purely religious instruction and services," Brief for 
Respondent 27. Because Milford does not 
elaborate, it is difficult to discern whether it is 
arguing that it is required .by state Jaw to exclude the· 
Club's activities. 
Before the Court of ~ppeals, Milford cited Triet/ey 
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v. Board of Ed. of Buffalo, 65 A.D:2d 1, 409 
· NN.S.2d 912 (1978), in which a New York court 
held that a local school district could not pennit a 
student Bible club to meet on school property 
because "[r]eligious purposes are not included in the 
enumerated purposes for which a school may be used 
under section.414 of the Education Law." Id., at 5-6, 
409 N.Y.S.Zd, at 915. Although the court conceded 
that the Bible clubs might provide incidental secular 
benefits, it nonetheless concluded that the school 
would have violated the Establishment Clause had it 
pennitted the club's activities on campus. Because 
we hold that the excfosion of the Club on the basis of 
its religious perspective constitutes unconstihltional 
viewpoint discrimination, it is no defense for Milford 
th.at purely religious purposes can be excluded under 
state law. · 

*108 Milford has opened its limited public forum to 
activities that serve a variety of purposes, including 
events "pertaining to the welfare of the community." 
App. to Pet. for Cert. D 1. Milford interprets its policy 
to permit discussions of subjects such as child 
rearing, and of "the development **2101 of character 
and morals from a religiqus perspective." Brief for 
Appellee in No. 98-9494(CA2), p. 6. For example, 
this policy · would allow someone to ·use Aesop's 
Fables to teach children moral values. App. Nl 1. 
Additionally, a group could sponsor a debate on 
whetheir there should be a constitutional amendment 
to permit prayer in public schools, id., at N6, and the 
Boy' Scouts could meet "to influence ' a . boy's 
character, development and spiritual growth," id., at 
NlO-Nl 1. In short, any group that "promote[s] the 
moral and character development of children" is 
eligible. to use the school building. Brief for 
Appellee in No. 98-9494(CA2), at 9. 

Ju~t as there is no question that teaching morals and 
character development to children is a ·permissible 
purpose under Milford's policy, ·it is clear that the 
Club teaches· morals and character development· to 
children. For~xample, no one disputes that the Club 
instructs children to overcome feelings of jealousy, to 
treat . others w~ll regardless of how they · treat the 
children, and to be obedient, even if it does so in a 
nonsecular, w~y. Nonetheless, because Milford 
found the Club's activities to be religious .in nature-- · 
"the equivalent of religious instruction itself," 202 
F.3d, at 507--it excluded the Club from use of its 
facilities. . · · 

*109 Applying Lamb'.s Chapel, [FN3) w1e find it 
quite clear · that Milforc1 engaged in viewpoint 
discrimination when it excluded the Club from the 
afterscho~l forum. In Lamb's Chapel, the local New 
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. . 

York school district similarly had adopted § 414's 
"social, civic or recreational use" category as a 
permitted use . in its limited public forum.· The 
district also prohibited use "by any group for 
religious purposes." 508 U.S., at 387, 113 S;Ct.. 
2141. Citing this prohibition, the school .district 
excluded a church that wanted to present films 
teaching family values from a Christian perspective .. 
We held that, because the films "no doubt dealt with a 
subject otherwise permissible" under the rule, the 
teaching of family vahies, the district's exclusion of 
the.. church was unconstitutional viewpoint 
discrimination. Id.: at 394, 113 S.Ct. 2141. 

FN3. We find it remarkable that the Court 'of 
Appeals majority did not cite Lamb!,<; Chapel, despite 
its obvious relevance to ·the case. We do . not 
necessarily expect a court of appeals to catalog every 
opinion that · reverses one of its precedents. 

· Nonetheless; this oversight is particularly incredible 
because th~ majority's attention was directed to it at 
every tum. See, e.g., 202 F.3d 502, 5 I3 (C.A.2 
2000) (Jacobs, J., dissenting) ("I cannot square the · 
majority's analysis in this case with Lamb's Chapel 
"); 21 F.Supp.2d, at 150; App. 09-011 (District 
Court stating "that Lamb;s Chapel and Rosenberger 
pinpoint the critical issue in this case"); Brief for 
Appellee in No. 98-9494(CA2), at 36-39; Brief (or 
Appellants in No. 98-9494(CA2), pp. 15,36. 

Like the church in Lamb's Chapel, the Club seeks to · 
address a subject otherwise permitted under the rule, 
the tea<:;hing of morals and character, from a religious . · 
standpoint. .. Certainly, one could have characterized 
the film presentations in Lamb's Chapel as a religious 
use, as the Court of Appeals did, Lamb's Chape/v; 
Center Moriches Union Free School Dist., 959 F.2d 
381, 388-389 (C.A.2 1992). . Alld one easily could 
conclude that the films' purpose to instruct that " 
'society's slide toward humanism ... can only be 
counterbalanced by a loving home where Christian 
values are instilled from an early age,' " id., at 384, 
was "quintessentially religious," 202 F.3d, at 510. 
.The only apparent difference *110 between. the 
activity of Lamb's Chapel and the activities of the 
Good News Club is that the Club chooses to teach 
moral lessons from· a Christian ·perspective .through 
live storytelling and _prayer, whereas Lamb's Chapel 
taught lessons through films. This distinction is 
inconsequential. Both modes of speech use a 
religious viewpoint. Thus; the exclusion of the Good 
News Club's activities, like the· exclusion of Lamb's 
Chapel's films, constitutes unconstitutional viewpoint 
discrimination. · . ., . 
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'Our opinion in· Rosenberger als~ is dispositive. In 
. Rosenberger, a student organization **2102 at the 

University of Virginia was denied funding for 
printing expenses because its publication, Wide 
Awake, offered a ·Christian. viewpoint. Just as the 

. Club emphasizes th.e role . of Christianity in students' 
'morals and character, Wide Awake II 'challenge[d] . 
Christians to live, in word and deed, according to the 
faith they proclaim and ... encourage[d] situdents to 
consider what a personal relationship with Jesus 
Christ means.' " 515 U.S., at 826, 115 S.O. 2510. 
Because the university "select[ed] for disfavored 
treatment those student ·journalistic efforts with 
religious editorial viewpoints," we held that the denial . 
of fullding was unconstitutional. Id., at 831, 115 

. S:Ct. 2510. Although in Rosenberger there was no 
prohibition on religion as a subject matter, our 
holding did not rely on this faetor. Instead, we 
concluded simply that the university's denial of 
funding to print Wide Awake was viewpotnt 
discrimination, just as the school. district's refusal to 

: allow Lamb's Chapel to show its films wasviewpoint 
discrimination. Ibid. Given the obvious religious 

. . . . I 
content of Wide Awake, we cannot say that the,Club's 
activities are any more "religious" or deserve any less 
First Amendment protection than did the publication 
of Wide Awake in Rosenberger. 

Despite our holdings in Lamb's Chapel and 
Rosenberger, . the Court of Appeals, like Milford, 
·beHeved thai its characterization of the Club's 
activities as religious in nature *111 warrantep 
treating the Club's activities as different in kind from. 
the other activities permitted by the school. See 202 
F.3d, at 510 (the Club "is doing something other than 
simply teaching moral values"). The ~'Christian 
viewpoint" is unique, according to the court; .because 
it. contains .an "additional layer" that other kinds of 
viewpoints do not. Id., at 509: That is; the Club "is 
focused on teaching children how to cultivate their 
relationship with God through Jesus Christ," which it 
characterized as "quintessentially religious:" Id., at 
510, With these obser¥ations, the court concluded 
that, ·because the Club's activities "fall outs

1
ide the 

bounds Of pure 'moral and. Charactc;:r development,' II 

the exchision did not constitute viewpoint 
· discrimination. Id., at 511. 

[5] We disagree that somethillg that is 
"quintessentially religious" or "decidedly religious in 
nature" cannot also. be characterized properly as the 
teaching of morals and character development from a 
particular viewpoint. See 202 F.3d, at 512 (Jacobs; 
J., dissenting) ("[W]hen the subject matter is morals 
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and character, it is quixotic to attempt a distinction 
between religious viewpoints and . religious subject 
matters"}. What matters for purposes of the Free 

· Speech Clause is thatwe can see no logicaldifference 
in kind between the invocation of Christianity by the 
Club and the invocation of. teamwork, loyalty, or 
patriotism by other associations to provide a 
foundation for their lessons. It is apparent that.the 
unstated principle of the· Court of Appeals' reasoning 
is its conclusion that any time religious instruction 
and prayer are used to discuss.morals and charactyr, 
the discussion is simply not a "pure" discussion of 
those issues. According to the Court of Appeals, 
reliance . on Christian principles · taints moral and 
character instruction in a way that other foundations 
for thought or viewpoints do not. We, however, have 
·never reached such a conclusion. Instead, we 
reaffirm our holdings in Lamb's Chapel and 
Rosenberger * 112 that speech discussing otherwise 

. permissible subjects cannot be excluded from · a 
· limited public forum on the ground that the subject is 
discussed· from a religious viewpoint. Thus, we 
conclude that Milford's exclusion of the Club from 
use of· the school, pursuant to its community use 
policy, constitutes impermissible viewpoint 
.discrimination. [FN4] 

FN4. Despite Milford's insistence that the Club's 
activities constitute "religious worship," the Court of 
Appeals made no such determination. It did 
compare the Club's activities to "religious worship,'' 
202 F.3d, at 510, but ultimately it concluded merely 
that the Club's activities "fall .outside the bounds .of 
pure 'moral and character development,' '.' id., at 5 11. 
In arty event, we conclude that the Club's activities 
do not constitute mere religious worship, divorced 
from any teaching of moral values. . .. 
Justice SOUTER's recitation of the Club's activities 
is accurate. See post, at 2116-2117 (dissenting 
opinion). But in oll:r view, religion is used by the 
Club in the same fashion that it was used by Lamb's 
Chapel and by the· students in Rosenberger: 
Religion is .the viewpoint from ··which ideas are 
conveyed. We did · not find the Rosenberger 
student~' attempt to cultivate a personal relationship 
with Christ to bar their claim that religion was a 
viewpoint. And we.see no reason to treat the Club's 
use ofreligion as something other than a viewpoint 
merely because of any evangelical message it 
·conveys. According to Justice SOUTER, the Club's 
activities constitute "an evangelical service of 
worship." Post, at 2 ll 7. Regardless of the label 
Justice SOUTER wishes to use, what matters is the 
substance of the Club's activities, which we conclude 
are materially indistinguishable from the actiV:ities in 
Lamb's Chapel and Rosenberger. 
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[6] Milford argues that, even ·if its restriction 
constitutes .viewpoint discrimination, its interest in 
not violating the Establishment Clause outweighs the 
Club's interest in gaining equal access to the school's 
facilities. In other words, according to Milford, its 
restriction was required to avoid violating . the 
Establishment Clause. We disagree. 

We have said that a state interest in avoiding an 
Establishment Clause violation "may be characterized 
as compelling," and ·therefore may justify content­
based discrimination. *113 Widmar v. Vincent, 454 
U.S; 263, 271, 102 S.Ct. 269, 70 L.Ed.2d 440 (1981). 
However, it is not clear wheth.er a State's interest in 

· avoiding an Establishment Claus'e violation would 
justify viewpoint discrimination. . See Lamb's 
Chapel, 508 U.S., at 394-395, 113 S.Ct. 2141 (noting 
the suggestion in Widmar but ultimately not finding 
an Establishment Clause problem) .. We need not, 
however, confront the issue in this case, because we 
conclude that the school has no valid Establishment 
Clause interest. 

We rejected Establishment Clause defenses similar to 
Milford's in two previous free speech cases; Lamb's 
Chapel and Widmar. . in particular, in Lamb's 
Chapel, we explained that "[t]he showing of th[e] 
film se1ies :would not have been during school hours, 
would not have been sponsored by. the school, and 
would have been open to the public, not j\lst to 
chillch members." 508 U.S., at 395, 113 S.Ct. 2141. 
Accordingly, we found that "there would have been 
no realistic danger that the community would think. 
that. .the District ~as endorsing religion or ~my 
particular creed," Ibid. Likewise, in Widmar, where 
th~ university's·. forum was already avail~ble to other 
groups, this Court concluded that · there was no 
Establishment Clause problem. 454 U.S., at272-273, 
andn, 13, 102 S.Ct.269. 

The Establishment Clause defense fares no better in 
this case. As in Lamb's Chapel, the Club's meetings ... 

'were held after school hours, not sponsored by the .. 
school, and open to any student who obtained 
parental consent, not just to Club members. . As in 
Widmar, Milford made its forum available t.o other 
organizations. The Club's activities ate materially 
indistinguishable from those in Lamb's Chapel and 
Widmar. ·. Thus, Milford's reliance on the 
Establishment Clause is unavailing. 

Milford attempts to distinguish Lamb's Chapel and 
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Widmar by emphasizing that Milford's policy 
involves elementary school children. According to 
Milford; children will perceive that the sc!'iool is 
endorsing the Club and willfeel coercive pressure to 
participate, because the Club's activities *114 take 
place on school grounds, even. though they occur 
during nonschool hours. [FN5] This argument is 
unpersuasive. 

FN5. It is worth noting that, . although Milford 
repeatedly has argued that the Club's meeting time 
directly after th.e schoolday is. relevant to its 
Establishment Clause concerns, the record does not 
reflect any offer by the school district to permit the· 
Club to use the facilities at a different time of day. 

. The superintendent's stated reason for denying . the 
applications was . simply that the Club's activities 
were "religious instruction." 202 F.3d, at 507. In , 
any event, consistent with Lamb's Chapel and · 
Widmar, the school could not deny equal access to 
the Club for any time that is generally available for 
public use. 

**2104 [7] First, we have held that "a significant · 
factor iri upholding governmental programs in the 
face of Establishment Clause attack is their neutrality. 
towards religion." Rosenberger, 515 U.S., at 839, 
115 S.Ct. 2510 (emphasis added). See also Mitchell 
v. Helms, 530 U.S. 793, 809, 120 S.Ct. 2530, 147 
L.Ed.2d 660, (2000) (plurality opinion) ("IiJ. 
distinguishing between · indoctrination that is 
attributable to the State and indoctrination th.at is not, 
[the Court has] ~onsistently turned to the principle of 
neutrality, upholding aid that is offered to. a broad 
range of groups or persons without regard to their 
religion~' ( emphasi~ adde!i)); id., at 838, 120 S.Ct.. 
2530 (O'CONNOR, J., concurring in judgment) 

· ("[N]eutrality is an important reason for upholding 
government-aid programs against Establishment 
Clause challenges"). · Milford's implication that 
granting access to the Club would do damage to the 

· neutrality principle defies logic. For the "guarantee 
of neutrality is respeCted, not offended, when. the 
government, following neutral criteria . 1 and 
'evenhanded policies, extends benefits to recipients 
. whose ideologies and viewpoints, including religfous 
ones; are broad and diverse." .Rosenberger, supra, at .. 
839, 11,5 S,Ct. 2510. The Good News Club seeks 
nothing more than to be treated neutrally and given 

' ' 

access to speak· about tl).e same topics as are pther 
groups. Because allowing the Club to speak on 
school grounds would ensure neutrality, not threaten 
it1 Milford faces an uphill battle in arguing that the 
Establishment Clause compels it to exclude the Good 
News Club. ' 
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[8] *lllS Second, to.the extent we consider whether 
· the commuriity w:ould feel coercive .pr,essure to 
engage in the Club's activities; cf. Lee v .. Weisman; 
505 U.S, 577, 592-593, 112 S.Ct. 2649, 120L.Ed2d 
467 (1992),' the relevant commuriity would be the 
parents, not the elementary school children. It is the 
parents who choose whether their children will attend 
the Good News Club meetings~ Because the 
children cannot attend' without their parents' 
permission, they cannot be coerced into engaging ill 
the Good·News Club's religious activities. Milford 
does not suggest that the parents of elementary school 
children would be . confused a bout whether the school 

. was endorsing religion. Nor do we believe that such 
an argument could be reasonably a.dvanced. 

[9] Third, whatever significance we may halve 
assigned in the Establishment Clause context to the 
suggestion that elementary school children are more 
impressionable than adults, cf., e.g., id., at 592, 112 
S.Ct. 2649; School Dist. of Grand Rapids v. Ball, 
473 U.S. 373;390, 105 S.Ct. 3216, 87 L.I~d.2d 267 
(1985) (stating that "symbolism of a union betWeen 
·church and state is most likely to influence children 
of tender years, whose experience is liniited and 
whose beliefs consequently are the function of 
environment as much as of free and voluntary 
choice"), we 'have never extended our Establishment 
Clause jurisprudence to . foreclose private religious 
conduct during non8chool hours merely because it 
take~ place on school premises where elementary 

. schoolchildren may be present. 

None ofthe cases discussed by Milford per·suades us 
that our Establishment Clause jurisprudence has gone 
this far. For example, Milford cites Lee v. Weisman · 
for the proposition that "there are heightened 
concerns with protecting freedom of conscience from 
subtle coercive pressure in the elementary and 
secondary public schools," 505 U.S., at 592, 112 
S.Ct. 2649. In Lee, however, we concluded that 
attendance af the graduation exercise. was obligatory. 
Id., at 586, .112 S.Ct. 2649, See also .Santa Fe 

· .. Independent School **2105 Dist. v. Doe,530 l).S: 
290, 120 S.Ct. 2266, 147 · L.Ed.2d 295 (2000) 
(holding the school's policy of peirnittingprayer at 
*116 football games unconstitutional where. the 
activity took place during a school-sponsored event 
and not in . a public forum). We did not place 
independent significance on the fact that the 
graduation exercise might take place on school 
premises, Lee, supra, at 583, 112 S.Ct. 2649. Here, 
where . the school facilities are being used for a 
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non5chool function and there · is no government 
sponsorship of the Club's activities, Lee is inapposite. 

Equally unsupportive is.Edwards v. Aguillard, 482 
U.S. 578, 107 S.Ct. 2573, 96 L.Ed.2d 510 (1987), in 
which we held that a Louisiana law that proscribed 
the teac:hing of evolution as part of the public school 
curriculum, unless accompamed by a lesson on 
creationism, violated the Establishment Cla.use. In 
Edwards, we mentioned that students are susceptible 
·to pressure in the classroom, particularly given their 
possible reliance on teachers as role models. See id:, 
at 584, 107 S.Ct. 2573. But we did not discuss this 
concern in . our application of the law to the facts. 
Moreover, we did note that mandatory attendance, 
. requirements meant that state advancement of religion 
in a school would be particularly harshly felt by 
impressionable students. [FN6] But we· did not 

· suggest that, when the school . was not actually · 
advancing religion, the· impressionability of students 
would be relevant to .the Establishment Clause issue.· 
Even if. Edwards had articulated the prinCiple Milford 
believes it did, the facts in E.dwards are simply too 
remote from those here *117 to give the principle any 
weight. Edwards involved the content of the· 
curriculum taught by state teachers during · the 
schoolday to children required to attend. Obviously, 
when individuals who are not schoolteachers· are 

·. giving lessons after school to children permitted to 
attend only with.· parental consent, .. the concerns 
expressed in Edwards are not present. [FN7] 

· .FN6. Milford aiso cites Jilinois ex rel. McCollum v. 
Board o/Ed. of School Dist . . No. 71, 'Champaign 
Cty., 333 U.S. 203, 68 S.Ct. 461, 92 L.Ed .. 649 
(1948), for its position that the Club's religious 
element would be advanced by the State through 
compulsory attendance laws. In McCollum, the 
school district excused ·students from their normal 
classroom study during the regular schoolday .to 
attend classes taught by sectarian religious teachers, 
who were subject to approval by the school. 
superintendent. Under these circumstances, this · 
Court found it relevant that "[t]he operation of the 
State's compulsory education system ... assist [ ed] 
and [wa]s integrated with the program of religious 
instruction earned on by separate religious sects." 
Id., at 209, 68 S,Ct. 461. In the present case, there is 
simply no integration and cooperation between the 
school district and the· Club. The Club's activities 
.take place after the time when the children are 

· · compelled by state law to be at the schooL 

FN7. Milford also refers to Board of Ed. of Westside 
Community Schools (Dist. 66) v. Mergens, 496 U.S. 
226, 110 S.Ct. 2356, 110 L.Ed.2d 191 (1990), to 
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support its view that "assumptions about the ability 
of students to make ... subtle distinctions [between 
schoolteachers during the school day and Reverend· 
Fournier .after school] are less valid for elementary 
age children. who t.end to be less informed, more 
impressionable, and more subject to peer pressure 
than average adults." Brief for Respondent 19: Four 
Justices in Mergens believed that high school 
students likely are capable of distinguishing between 
governn1ent and private endorsement of religion. 
See496 U.S., at 250-251, 110 S.Ct. 2356 (opinion of 
O'CONNOR, J.). The opinion, however, made no 
statement about how capable of discerning 
endorsement elementary school children would have 
been in the context of Mergens, where the activity at 

. issue was after school. In any event, even to the 
extent elementary school children are more prone to 
peer pressure than are older children, it simply is not 
clear. what, in this case; they could be pressured to 
do. 
In further support of the argument that the 
impressionability of elementary school· children even 
after school is significant, Milford points to several 
cases in which we have found Establishment. Clause 
violations in public schools. For example, Milford · 
relies heayily on School Dist. of AbingtoT.i Township 
v. &hempp, 374 U.S. 203, 83 S.Ct. 1560, 10 
L.Ed.2d 844 (1963), in which we found 
unconst.itutional P~nnsylvania's practice of 
pennitting public schools to read Bible verses at the 

. opening of each schoolday. Schempp, however,_ is 
.inapposite because this case does not fovollve activity 
by the school during the schoolday. 

**'.2106 [lO)Fourth, even if we were to consider the 
· possible misperceptions by schoolchiTidren . in 

deciding .·whether . Milford's permitting the.· CJub's 
activities would. violate .the Establishment Clause, the 
facts cif this case simply do not support Milford's 
conclusion. There is no evidence that young children 
are permitted to' loiter outside classrooms after the. 
schooldlay ·has ended. Surely even· young children. 
are aware of events for which their parents mustsign · 
permission *118 forms. The meetings were held in a 
combiried high school resource room and middle 
school speCial education room,. not in an eTiementary 
school Classroom. · The instructors are not 
schoolteachers. And the children in the group are 
riot. all the same age . as in the nonnal · classroom 
setting; their ages range from 6 to 12. [FN8] In sum, 
these circumstances simply do not support the theory 
that small children would perceive endorsement here.· 

FN8. Milford also relies on the Equal Access Act, 98 
Stat. 1302, 20 U.S.C. §§ 4071-4074, as evidence that 
Congress has recognized the vulnerability of 

. elementary school children to · misperceiving 
.endorsement of religion. The Act, however, m<ikes 
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no e)(press recognition of the impressionability of 
elementary school children. It applies only to public , 
s~condaiy schools and makes no mention of 
eleinentary schools. §407l(a). We>can derive no. 
meaning from the choice by Congress not t~ address 
elementary schools. . 

[ll] Finally; even if we were to inquire into the 
)lrinds of schoolchildren in, this case; we cannot ~ay. 
the danger that children would misperceive the, 
endorsement ofreligion is any greater than the danger 
that they would perceive a hostility toward the 

·. . . . ·. ' . / 
religious viewpoint if th,e. Club were excluded· from , 
the public forum. This concern is particula~ly acute 

·,'given the reality that Milford'.s building is noLused 
only for elementary schodlchildrel1. Students, from . 
'.kindergarten through the,, 12th grade, all attend ~c:hool , 

' ,in the same building. There may be as many, if nq( 
more, upperclassmen as elementary school,· children 
who occupy the school after hours. For that matter, 
members of,the public writ large are permitted in the, 
school after hours pursuant to the community use 
policy. Any bystander .could conceivably be aware , .. 
of the school's use policy ahd, its exclusion of ,the ' 
Good 'News Club, and could suffer as much from 
viewpoint discrimination as elementary school 
children could suffer from perceived endorsement.' 
Cf. Rosenberger, 515 U.S., at 835-836, 115 S.Ct. 
25 lO (expressing the concern that, ,' vie\vpoint 
discrimination can chill individual, , thought and 
e:X.pression). ,, 

' ' 

. [12] *119 W~ cannot operate, as Milford would have 
, us do, under the assllinption that ariy risk that small 

,children would perceive endorsement should .counsel ' 
in favor of excluding the Club's religious activity; 
We decline to employ Establishment ,Clause 
:jurisprudence using a modified heckler's veto,, in 

, which a group's religious activity can be proscribed , 
on tlie basis of what the youngest members of the ' 

, audience might misperceive; . Cf. Capitol Square 
Review and Advisory Bd. ~. Pinette, 515 U.S. 75{ 
779-780, 115 S.Ct. 2440, 132 L.Ed2d, 650 (1995). 

, (O'CONNOR, J., concurring in part and concurriJ:igin 
judgment) ("[B]ecause our. concern is with the 
political community writ large, the ' endorsement 

· inquiry is not about the perceptiOns of particular 
fodividuals ,or 'saving isolated nonadherents from .,., /' 
discomfort .... Itis for this reason that the reasonable 
observet in the endorsement inq~iry must be>dee~ed 
aware' of the history and context of thecommunify ,, 
and foruµi in which the religious [speech takes 
placer'• (emphasis added)). Ther,e are countervailing, 
constitutional ccincenis related to fights of other 
indivjduals in the community. hi this, case; those : 
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countervailing concerns are the free speech rights -of 
', the Club and .its members. Cf. Rosenberger, supra, 

at 835, 115, S.Ct. 2510 (''Vital First Amendment 
speec;h principles are at stake here"). **2107 And, we, 
have already found that those rights have been , 

' ' ' / ' ,' ' ', ',, 

violated, not merely perceived to have been violated, , 
by the,school's aetions toward the Club. , 

•r· 

[ 13] We are not convinced that there is any 
, significance in this case to the possibility that 

elementary_· school children may witness the Good 
News Club's activities on school prernises, and 
therefore we can find no reason to depart from our 
holdings iI1 Lamb's , Chapel and Widmar. 

, Accordingly, we conclude that perm1tting the Club to 
' meet oii the schqol's premises would not have 

violat!!d the Establishment Clause. [FN9] 

FN9'. Both parties have briefed the Establishment 
Clause iSsue ex~ensively, and neither suggests that a 
remand would be of assistance ,on this issue. 
Although Justice SOUTER would prefer that a 
record be developed on several facts, see post,, at 
2118, and Jlistice BREYER believes that 
development of those facts could yet be dispositive . 
in this case, see post, at 2111 (opinion concurring iri. 
part), none of these facts , is relevant , to the 
EStablishmenf Clause inquiry. For example, JustiCe 
SOUTER suggests that we cannot determine whether 
there· would, ,be an Establishment' Clause violation 
unless we, kriow when,, and to what extent, ,other ' 
groups use, the facilities. When a lirriited public 

, , forum is ayailable for use by groups presenting any 
viewpoint, however, we would not , find ',an 

, Est,ablishmentClause Violation simply because only 
groups,presehting a: religious V:iewpoirithave opted to ~· 

take advantage of the forum at a particulai: time: , 
) 

*120 v 

When Milford denied the Go~d News Club acces~ , 
' ,· . . l . ' - : ' : . 

to' the school's limited publiC forum on the ground : 
that the Club was religious iii nature, it discriminated 
against the, Club because of its religious viewpoint in 
violation 'oLtlie Free Speech Clause of the First, 
, Amendment. Because Milford· 4as not raised a valid 
Establishment Clause claim, we do not address the 
question wpether such a claim could excuse Milford',s 

,, :',view,point discrimination. · 

*** 

The judgmentof the Court of Appeals is. reversed, 
and the case is re~nded for further proceedings' 
consistent with this opinion. 
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It is so ordered. 

Justice SCALIA, concurring. 

I join the Court's opinion but write separately to 
explain further my views on two issues. 

I 

First, I join Part IV of the Court's opinion, regarding 
the Establishment Clause issue, with the. 
understanding that its consideration· of coercive · 
pressure, see ante, at 2104, and perceptions of 
endorsement, see ante, at 2104, 2106, "to the extent" 
that the law makes such factors relevant, *121 is 
consistent with the belief (which I hold) that in this 
case that extent is zero. As to coercive pres~ure: 
Physical coercion is not at issue here; and so~called 
"peer pressure," if it can even be conside.red coercion, · 

. is, when it arises from private activities, on_e of the 
attendant consequences· of a freedom of asso.ciation 
that is constitutionally protected, see, e.g., .Roberts 
v. United States Jaycees, 468 U.S. 609, 622, 104 
S.Ct. 3244, 82 L.Ed.2d 462 (1984); NAACP v. 
Alabama ex rel. Patterson, 357 U.S. 449, 46.0-461, 
78 S.Ct. 1163, 2 L.Ed.2d 1488 (1958). What is at 
play here is not coercion, . but the · compulsion of 
ideas--'and the private right to exert and receive that 
compulsion (or to have one's children receive it) is 
protected by the Free Speech and Free Exercise 
Clauses, see, e.g., Heffron v. International S9c. for 
Krishna Consciousness, Inc., 452 u:s. 040, 647, 101 
S.Ct. 2559, 69 L.Ed.2d 298 (1981); Murdock v. 
Pennsylvania, 319 U.S. lOS, 108-109, 63 S;Ct. 870, 
87 L.Ed. 1292 (1943); Cantwell v. Connectic11,t, 310 
U.S. 296, 307-310, 60 S.Ct. 900, 84 L.Ed. 1213 
(1940), not banned by the Establishment Clause. A . 
priest has as much liberty to proselytize as a pattiot. 

As to endorsement, I have previously written that 
"[r]eligious expression cannot .**2108 violate the 
Establishment Clause where it ( 1) is purely private 
and (2) occurs in a traditional or designated public 
forum, publicly annol!nced and open to all on equal 
terms." Capitol Square Review ()nd Advisory Bd. v. 
Pinette, 515 U.S. 753, 770, 115 S.Ct. 2440, 132 
L.Ed.2d 650 (1995). The same is true of private 
speech that occurs in· a limited public· forum, publicly 
announced, whose boundaries are not drawn to favor 
religious groups but instead permit a. cross~section of 
uses. In that context, which is this case, "erroneous 
conchisions [about endorsement] do not count." . Id., 
at 765, 115 S.Ct. 2440. See also Lamb's Chapelv. 

· Center Moriches Union Free School Dist., 508 U.S. 
' . 

Page 13 

384, 401, 113 S.Ct. 2141, 124 L.Ed.2d 352 (1993) 
(SCALIA, J., concuiring in judgment) ("I would hold, 
simply and clearly, that giving [a private religious 
group] nondiscriminatory access to school facilities 
cannot violate [the Establishment Clause] because it 
does not signify state or local embrace of a particular 
religious sect"). 

Second, since Wy have rejected the only reason that 
respondent gave for excluding the Club's speech from 
a forum that clearly included it (the forum was 
opened to any "us[ e] pertaining to the welfare of the 
coinmuriity," App. to Pet. for Cert. D 1 ), I do .not 
suppose· it matters whether the exclusion is 
.characterized as viewpoint or subject-matter 
discrimination. Lacking any legitimate reason for 

·excluding the Club's speech from its forum--"because 
it's religious" wiil ~ot do, see, e.g., Church of Lukumi 
Babalu Aye; Inc. v. Hialeah, 508 U.S. 520, 532-533, 
546, 113 S.Ct. .2217, 124 L.Ed.2d 472 (1993); 
Employment Div., Dept. of Human Resources of Ore. 
v. Smith, 494 U.S. 872; 877-878, 110 S.Ct. 1595, 108 
L.Ed.2d 876 (1990)-~respondent would seem to fail 
First Amendment scrutiny regardless of how its action 
is characterized. Even subject-matter limits must at 
least be "reasonable in light of the purpose served by 
the forum," Cornelius v. NAACP Legal Defense & 
Ed. Fund, Inc., 473 U.S. 788, 806, 105 S.Ct.' 3439, 
87 L.Ed.2d .567 (1985). [FNl] But I agree, in any 
event, that respondent did discriminate on the basis of 
viewpoint. 

FNl. In this regard, I should note the inaccuracy of 
JustiCe SOUTER'S claim that the reasonableness of 
the forum limitation is not properly before. us, see 
post, at 2115-2116, and n. 1 (dissenting opinion). 
Petitioners argued, both in their papers filed in the 
District Court, Memorandum of Law in Support of 
Cross-Motion for Summary Judgment in . No: 
97-CV-0302 (NDNY), pp: 20-22, and in their brief 
filed on appeal, Brief for Appellants in No. 
98-9494(CA2), · pp. 33-35, that respondent's 
exclusion of them from the forum was unreasonable 
iri light of the purposes served by the forum. 
Although the District Court did say in passing that . 
the reasonableness of respondent's general restriction 
on use of its facilities for religious purposes was not 
challenged, see 21 F.Supp.2d 147, 154 
(N.D.N.Y.1998), the Court of Appeals apparently 
decided that the particular reasonableness challenge 
brought by petitioners had been preserved, because it. 
addressed the argument on the merits, see 202 F.3d 
502, 509 (C.A.2 2000) ("Taking first the. 
reasonableness criterion, the Club argues that the 
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restriction is unreasonable .... This argument, is _ 
foreclosed by precedent"). 

_As I understand it, the point of disagreement between -- -
_the Court and the dissenters (and the Court of 
,Appeals) *123 with regard to petitioner's Free Speech 
Clause claim is not whether the Good News Club 
must be permitted to present religious viewpoints on -· 
morals an_d character in_ responderit's forum, which 
has been opened to -'secular discussions of that 
subject, see ante, at 2100-2101. [FN2] The answer to 

-that is established by our decision in Lamb's Chapel, 
supra. The point of disagreement is not even 
whether some of the Club's religious speech fell 
within the protection- **2109 of Lamb's Chapel. It· 
certainly did. See ante, at 2101; 202 F.3d 502, 509 
(C.A.2 2000) (the Club's "teachings may involve 
secular values such as obedience or resisting 
jealousy"). 

-FN2. Neither does the disagreement center on .the 
-m0de of the Club's speech--the fact that it sings 
songs and plays games. Although a forum could 
perhaps be opened to lectures but not plays, debates 
but not concerts, respondent has placed no such 
r_estrictions on the use of its facilities. See App. NS, 
N14, NJ9 (allowing seminars, c9ncerts, and plays). 

The disagreement, rather, r~gards the portions of the 
Club's meetings that are not "pw:eiy" "discussions" of 

-morality _and character from a religious viewpoint. 
· ·The Club, for .example, i.irges children "who already 

believe in the Lord Jesus as their Savior" to "[s]top · 
and ask God for the strength and the 'want' ... .to obey 
Him;'.' 21 f.Supp.2d 147, 156.- (N.D.N.Y.1998) 
(internal quotation marks omitted), and. it invites 
chlldren who "don't know Jesus as Savior" to "trust. 

. the_ Lord Jesus to be [their] Savior from sin," ibid. 
The dissenters and the Second Circuit say that the 

_ presence of ~ucl{ additional speech, because : it · is 
p~ely religious, transform5 the Club's meetings into 
something different in kind from. other, nomeligious 
activities that teach moral and character development. 
See post, at 2113-2114 (STEVENS,' J., dissenting); 
post, at 2116-2117 (SOUTER, J., dissenting); 202 
F.3d, at 509-511. Therefore, the argument goes, 
excluding the Club is_ not viewpoint discrimination,_ I 
disagree. -

Respondent has opened its facilities to any "us[e] 
pertaining to the welfare of the community, provided -
that such us[e] shall be nonexclusive and shall be 
opened ~o the general *124 public." App. to Pet. for 
Cert. D 1. Shaping the moral and character 
development of children certainly "pertain[ s] to the -
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welfare of the community." Thus, respondent has 
agreed that groups engaged in the endeavor of 
developing. character may use its forum. The Boy 
Scouts, for example, may seek "to influerice a boy's 
character, development and spiritual growth," App. 
Nl 0-Nl I; cf. Boy Scouts of America v. Dale; 530 
U.S. 640, 649, 120 S.Ct. 2446, i47 L.Ed.2d 554 
(2000) f'[T]he general mission of the Boy Scouts is 
clear: '[t]o instill values in young people' "' (quoting 
the Scouts' mission statement)), anda group may use 
Aesop's Fables to teach moral values, App. NI 1. 

_When the Ciub attempted to teach Biblical-based 
moral values, however, .it was excluded because its 
.activities "d[id] not involve merely a religious 
perspective dn the secular -s\!bject of morality" and 
because "it [was] clear from the conduct of the 
meetings that the Good News Club goes far beyond 
merely stating its viewpoint." 202 F.3d, at 510. 

From no other group does respondent require. the 
· sterility of speech that it demands of petitioners. The 

Boy Scouts could undoubtedly buttress _ their 
exhortations to keep "morally straight" and live 
"clean" lives, see Boy Scouts of America v. Dale, 
supra, at 649, 120 S.Ct. 2446, by giving reasons why 
that is a good idea--because parents want and expect 
it, because it will make the scouts "better" and "more 

_ successful" __ people, because it will emulate such 
-admITed past Scouts as former PresidentGerald Ford. 
The Club, however, may only discuss morals and 
character, and cannot give its reasons why they 
should be fostered--because God wants and expects 

_ it, because it will make the Club members "saintly" _ 
· people, and because it emulates Jesus Christ. _ The 

Club may not, in other words, independently discuss 
the religious premise on which its views are based-­
that God exists -and His assistance is necessary· to 
m0r~lity. It may not defend the premise, and it 
absolutely must not seek to persuade the children that 

.- the premise is true. The children must, so to say, 
take it on faith. This is -- blatant viewpoint 
discrimination. *125 Just as calls to character based 
on patriotism will go unans',Vered if the listeners do 
not believe their country is good and just, calls to 
moral behavior based on God's will are useless if the 
listeners do not believe that God exists. Effectiveness 
in presenting a viewpoint rests on the persuasiveness 
with which the speaker defends his premise--and in 
respondent's faCilities every premise but a religious 

: one maY be defended. 

**2110 In Rosenberger v. Rector an</. Visitors of 
Univ. of Va., 515 U.S. 819; 115 S.Ct. 2510, 132 
L.Ed.2d 700 (1995); we struck down a similar 

Copr. ©West 2004 No Claim to Orig. U,S. Govt. Works 



1
---------
, . 
' ' 

• 

• 

• 

121 S.Ct. 2093 
(Cite as: 533 U.S. 98, *125, 121S.et:2093, **2110) 

viewpoint restriction. There, a private · student· 
newspaper sought funding from, a student-activity 
fund on the same basis as, its secular _counterparts. 
And though the paper printed such directly religious 
material as exhortations to belief, see id., at 826, 115 
S.Ct. 2510 (quoting the paper's self-described mission 
" 'to encourage students to consider what a personal 
relationship with Jesus Christ means' "); id., at 865, 
115 S.Ct. 2510 (SOUTER, J., dissenting)(" 'The only 
way to salvation through Him is by confessing and 
repenting of sin. It is the Christian's duty to make 
sinners aware of their need for salvation' " (quoting 
the paper)); see also id:, at 865-867; 115 S.Ct. 2510 
(quoting other examples), we held ~at refusing to 
provide the funds discriminated on the basis of 
viewpoint, because the religious speech had been 
used to "provid[ e] ... a specific premise ... from which 
a variety of subjects may be discussed and 
considered," id., at 831, 115 .S.Ct. 2510 (opinion of 
the Court). The right to present a viewpoint based 
on· a religion premise carried with it the iight to 
defend the premise. 

, The dissenters emphasize. that the, religious speech 
used by the Club as the foundation for its Views on 
morals and character is not just any type of religious 

· speech--although they cannot agree exactly what type 
ofreligious speech it is. In Justice STEVENS's view, 
it is speech "aimed principally at proselytizing or 
inculcating belief in a particular religious faith," post, 
at 2112; see also post, at 2114, n. 3. This does not, to .· 
begin with, distinguish Rosenberger, which *126 also 
involved proselytizing speech, · , as , the -- · above , 
quotations show. See also Rosenberger, s,upra, at · 
844, 115 S.Ct. 2510 (referring approvingly to the 
dissent's description of the paper as .a "wor[k] 
characterized by ... evangelism"). But in addition, it 
does not distinguish the Club's activities from those of 
the other groups using respondent's forum--which 
have not, as Justice STEVENS suggests, see post, at , 
2113, been restricted to roundtable "discussions" of 
moral issues. Those groups may seek to inculcate 
children with their beliefs, and they may furthermore 
"recruit others to join their respective groups,"post, 

·, at. 2113. The Club must therefore have liberty to do 
the same, even if, as Justice STEVENS fears without 
support in the record, see ibid., its a~tions may prove 
(shudder!) divisive. See Lamb's Chapel, 508 U.s~. at 
395, 113 S.Ct. 2141 (remarking ,that worries about 
"public unrest" .· caused by "proselytizing" are 
"difficult · to defend ·as a reason to deny the 
presentation of a religious point of-view"); cf. Lynch 
v. DonneUy, 465 U.S; 668, 684-685, 104 S.Ct. 1355; 
79 L.Ed.2d 604 (1984) (holding that "political. 
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divisivene~s" could not invalidate inclusion of creche 
in municipal Christmas . display); · Cantwell v. 
Connecticut, 310 U.S., at 310-311, 60S.Ct. 900. 

Justice SOUTER, while agreeing that the Club's 
religious speech "may be characterized as 
proselytizing," post, at 2117, n. 3, thinks that it is 

' even more clearly excludable from respondent's 
forum because it is essentially_ "an evangelical service 
of worship," post, at 2117. But we have 1)reviously 

, rejected th,e attempt to distinguish worship from other 
religious speech, saying that "the distinction has [no] 
·intelligible content," and further, no "relevance " to 
the constitutional issue. Widmar v. Vincent; 454 U.S. 
263, 269, n. 6, 102 S.Ct. 269, 70 L.EcL2d 440 (1981); 

'· see also Murdock v. Pennsylvania, 319 U.S., at 109, 
· 63 S.Ct. 870 (refusing to distinguish evangelism from 
worship). [FN3] Those holdings *127 are **2111 
surely proved correct today by the dissenters' iriability 
to agree, even · between themselves, into which 
subcategory of religious speech the Club's activities 
fell, If the .distinction did have content, it would be 
beyond . the courts' ·competence to administer. 
Widmar v. Vincent, supra, at 269, n. 6, 102 S.Ct. 269; 
c:f'. Lee y. Weisman, 505 U.S. 577, 616--617, 112 

· S.Ct. 2649, 120 L.Ed.2d 467 (1992) (SOUTER, J., 
concurring) ("I can hardly imagine a subject less . 
ame,nable ,to the competence of the federal judieiary, 
or more deliberately to be avoided where possible," 
than "comparative theology"). And if courts (and 
other government officials) were.competent, applying 
the distinction would require state moniitoring of 

·. private; religious speech with a degree of 
, pervasiveness . that we have previouslly found 

unacceptable. See, e.g., Rosenberger v. Rector and 
Visitors of Univ. of Va., supra, at 844-845; · .. 115 S.Ct .. 
2510; Widmar v. Vincent, supra, at 269, ,n. 6, 102 
s,Ct. · 269. I will not endorse an approach that suffers 

, su,cha wondrous diversity of flaws. 
' ' ' 

· FN3. We have drawn a different distinction-­
between religious speech generally and speech about 
religion~-but only with regard to restrictions the State 

, must place on its own speech, where pervasive state 
monitoring is unproblematic. See School Dist. of 
Abington Township .v. 'Schempp, 374 U.S. 203, 225, 

, · 83 S.Ct. 1560; IOL.Ed.2d 8-;14 (1963} (State schools 
in their official capacity may not teach religion but 

, may teach about religion). Whatever the rule there, 
licensing and monitoring private religious speech is 
an entirely different matter, see, e.g., K~nz v. New 
York, 340 U.S. 290, 293-294, 71 S.Ct. 312, 95 L.Ed, 
280 (1951 ), even in a limited public forurri where the 
State, has some authority to draw subject~matter 
distinctions. 
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*** 
With these words of explanation, I join the opinion 
of the Court. 

Justice BREYER, concurring in part. 

I agree with the Court's conclusion and join its 
opinion to the extent that they are consistent with the 
following three observatfons. First, the government's 
"neutrality" in respect to religion is one, but only one, 
Qf the. considerations relevant to deciding whether a 
public school's · policy ·violates the Establishment 
Clause. See, e.g., Mitchell v. Helms, 530 U.S. 793, 
839, 120 S.Ct. 2530, 147 L.Ed.2d 660 (2000) 
(O'CONNOR, J., concurring in judgment); *128 
Capitol Square Review and Advisory Bd. v. Pinette, 
,515 U.S. 753, 774, 777, 115 S.Ct. '2440, 132 L.Ed.2d · 
650 (1995) (O'CONNOR, J., concurring in part and 
concurring in judgment). As this Court previously has 

·. indicated, a child's perception that· the school has 
endorsed a particularreligion or religion in general 
may also prove critically important. See School Dist. 
of Grand Rapidsv. Ball, 473 U.S. 373; 389-390, 105 
S.Ct. 3216, 87 L.Ed.2d 267 (1985); see also Lamb's 
Chapel v. Center Moriches Union Free School Dist., 
508 U.S. 384, 395, 113 S.Ct. 2141, 124 L.Ed.2d 352. 
(1993); County. op Allegheny v. American Civil 
Liberties Union, Greater Pittsburgh ·Chapter, 492 
U.S. 573, 592-594, 109 S.Ct. 3086, 106 L.Ed.2d 472 
( 1989). Today's opiniop does not purport to change 
that legal principle. 

Second, the critical Establishment Clause question 
here may well prove to be whether 'a child, 
participating in the Good. News Club's activities, 
could reasonably perceive the school's permission for 
the Club to use its facilities as an endorsement of 
religion .. See Ball, supra, at 390, 105 S.Ct. 3216 
(" [A ]n important eoncem of the effects test is whether · 
... the challenged government action is sufficiently 
likely to be perceived by adherents of the controlling 
denominations as an endorsement, and by the 
nonadherents as a . disapproval, of their individual 
religious choices"). The time of day, the age of the 
children, . the nature of the meetings, and other 

. specific circumstances are relevant in· helping to 
determine whether, in fact; the Club "so dominCJ.te [s]" 
the "forum" that, in the children's minds, "a formal 
policy' of equal access is transformed into,· a 
demonstration of approval.'' Capitol Square Review .· 
and Advisory Bd., supra, at 777, 115 S,Ct. 2440 · 
(O'CONNOR, J., concUrring in part and concurring in 
judgment). 

Page 16 

Thif d, the Court cannot fully answer · fue 
Establishment. Clause question this case raises, given 
its procedural posture; The specific legal action that 
.brought this case **2112 to the Court ofAppeals was 
the District Court's decision to grant.Milford Central 
School's motion for summary judgment. The ·Court 
of Appeals affirnied ·the grant of summary judgment. 
We now hold. that the school was not entitled to *129 
summary judgment, either in respect to the Free 
Speech or the Establishment Clause issue. Our 
holding must mean that, viewing the disputed facts 
(includmg facts about the children's perceptions) 
favorably to the Club (the nonmoving party), the 
school has not shown an Establishment Clause 
violation. 

To deny one party's motion for summary judgment, 
however, is not to grant summary judgment for the 
other side. There maybe disputed "genuine issue[s]" 
of "material .. fact," Fed. Rule Civ. Proc. 56(c), 
particularly about how a reasonable child participant 
would understand the school's role, cf. post, at 2118 
(SOUTER, J., dissenting). Indeed, the Court itself 
points to facts not in evidence, ante, at 2106 ("There 
is. no ·evidence that young children are permitted to 
loiter . outside classrooms after the schoolday has 
ended"), arite, at 2106 ("There may be as many, if not 

· more, upperclassmen as elementary school children 
who occupy the school after hours"), identifies facts. 
in evidence which may, depending on other facts not 
in evidence; be of legal significance, ibid. (discussing 
the type of room in which the meetings were~ held and 
noting that the Club's participants "are not all the 
same age as in. the normal classroom· settiing"), and 

· makes assumptions about other facts, .ibid. ("Surely 
even young children are aware of events for which 

·their parents must sign permission forms"), ibid. 
("Any bystander could conceivably be aware of the 
school's use policy and its exclusion of the . Good 

.. News Club, and could suffer as much from viewpoint 
discrimination as elementary school children could 
suffer from perceived endorsement"). The Court's 
invocation of what is missing from the record and its 
assumptions about what ispresent in the·n:cord only 
confinn that both parties, if they so desire; should 

· have a fair opportunity to fill the evidentiary gap in 
light of today's opinion. Cf Fed. Rules Civ. Proc. 
56(s) (summary judgment appropnate only where 

. there is :•no genuine issue as to any materiall fact" and · 
movant ''is entitled to ajudgment as a *130 matter of 
law"), 56(f) (permitting supplementation ofrecord for 
surnmaryjudgmentpurposes where appropriate) .. 

Justice STEVENS, ciissenting: 
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The Milford Central School has invited th~ public to 
use its facilities for· educational and recreational 
purposes, but not for "religious purposes." Speech for 
"religious purposes'' may reasonably be uriderstood to 
encompass three different categories. First, there is 
religfous speech that is simply speech about a 
particular topic from a religious point of view .... · nie 
film in Lamb's Chapel v. Center Moriches Union 
Free School Dist., 508 U.S. 384, 113 S.Ct. 2141, 124 
L.Ed.2d 352 (1993), illustrates this category. See 
id., at 388, 113 S.Ct, 2141 (observing that the film 
series lit issue inthat case "would.discuss Dr. [James] · 
Dobson's views on the undermining influences of the 
media that could only be counterbalanced by 
returning to . traditional, Christian family values 
instilled at an early stage"). Second, there is 
religious speech that amounts to worship, or its 
equivalent. Our decision in Widmar v. Vincent; 454. 
U.S. 263, 102 S.Ct. 269, 70 L.Ed.2d 440 (1981), 
concerned such speech~ See id., at 264-265, 102 
S.Ct, 269 (describing the speech . in question as. 
involving "religious worship"). Third, there is an 
intermediate category that is aimed principally a~ 
proselytizing or inculcating belief in a particular 
religious faith. 

A public entity may not generally exclude even 
religious worship from an open public forum. Id., at 
276, 102 S.Ct. 269. Similarly, a public entity that 
creates a limited public forum for the qiscussion of 
q::rtain specified fopic"s may not exclude a speaker 
simply because she approaches **2113 those topics 
from a religious point of view. Thus, in Lamb's 
Chapel we held that a public school that permitted its 
facilities to be used for the discussion of family issues 
and child reari1;1g could no.t deny access to speakers 
presenting a. religious point of view on those issues . 

. See 508 U.S., at393-394, 113S.Ct2141. 

""' But, while a public entity may. not censor speech 
about an authorized topic based on the pointof view 
expressed *131 by the speaker, ithas broad discretion 
to "preserve the property under its control foi: the use 

· to which it is lawfully dedicated." Greer v. Spock, 
424 U.S. 828, 836, 96 S.Ct. 1211, 47 L.Ed.2d 505 
(1976); see also .Board of Ed. of Westside 
<:;ommunity Schools (Dist.66) v. Mergens, 496 U.S. 
226,> 275, n. 6, 110 S.Ct. 2356, 110 L.Ed.2d 191. 
(1990) (STEVENS, i,.' dissenting) "A .· school's·· 
extracurricular activities constitute a part of .the 
school's teaching missfon, and th,e school accotclingly 
must make 'decisions concerning the content of those 
activities' " (quoting Widmar, 454 U.S., at 278, 102 
S.Ct. 269 (STEVENS, J.; concurring in judgment)). 

.-i 
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\ 
Accordingly,. "control over access· to a nonpublic 
forum cart be based on . subject matter and spe~ker 
identity so long as· the distinctions drawn are 

.. re~sonable in light of the plirpose served by th~ forum 
and ate . viewpoint ·neutral." Cornelius v. NAACP 
Legal Defense & Ed. Fund, Inc., 473 U.S. 788, 806, 
,105 ~;Ct. 3439, 87 L.Ed.2d 567 (1985) .. The novel 
question that this case presents concerns . the 

· constitutionality of a public school's attempt to limit 
the ·scope of a. public forum it has created, · More 
specifically, the question is whether a school can~ 
consistently with the First Amendment, create a 
limited public forum that admits the first type of 
religious speech withqut allowing the other two. 

Distinguishing speech from a religious viewpoint; on 
. the one hand, from religious proselytizing, on the 
other, is comparable to distinguishing meetings to 
discuss political issues from meytings whose principal 

.·purpose .is torecruit new members· to join a political 
.··organization. · If a school decides to authorize' 
afterschool discussions of current events in its 
classrooms, it may not exclude people from 
expressing their views simply because it dislikes their 
particular politic11l opinions. But must it therefore 
allow organized political groupsLfor example, the 
Democratic Party, the· Libertarian Party, or the Ku 
Klux Klan--to hold meetings, the principal purpose of 
which is not to discuss'the current-events topic from 
their own unique point. of view but rather to recruit 
others to join their respective groups? I think not. 
Such recruiting meetings may introduce divisiveness 

. and *132 tend to separate young children into Cliques 
that ooderrnine the school's educational mission. Cf. 
lehmanv. Shaker Heights, 418 U.S. 298, 94 S.Ct. 
2714, · 41 L.Ed.2d 770 · (1974) (upholding a. city's 

. refusal to allow ''political advertising" . on public 
··transportation). 

School officials may reasonably believe that 
evangelical meetings designed to convert children to 
a particular religious faith pose the same risk. And, · 
just as a school may allow meetings to discuss ctirrent 
events from a political perspective· without also 

· allowing organized political recruitment, so too can a 
.school allow discuss,ion of topics such .·as moral 
<;levelopimerit from a religious (or norureligious) 

·· perspective without thereby opening its forum to 
·religious proselytizing or worship. See, e:g., 
Campbell v .. St. Tammany.ParishSchool Board, 231 
F.3d 937, 942 (C.A.5 2000) ("Under the Supreme 
Court's jurisprudence, a goverinnent entity such as a 
sch~ol board has the. opportunity to open its facilities 
to activity protected by the First Amendment, without 
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inviting political or religious activities presented in a · 
form that would disserve its efforts to maintain 
neutrality"). Moreover, any doubt on a question such 
as this should be resolved in a· way that minimizes 
"intrusion by the Federal Government into .the 
operation of our public schools," Mergens, 496 U.S., 
at 290, 110 S.Ct. 2356 (STEVENS, J., dissenting); 
see also Epperson v. Arkansas, **2114 39.3 U.S. 97, 
104, 89 S.Ct. 266, 21 L.Ed.2d 228 (1968) ("Judicial 
interposition in the operation of the public school 
system of the Nation raises problems ·requiring care 
and restraint .... By and large, public education in our 
Nation is committed to the control of state and local 
authorities"). 

The particular limitation of the forum at issue in this 
.case is one that prohibits the use. of the school's 
facilities for "religious purposes." It is clear that, by 
"religious purposes," the school district did not intend 

·to e.xclude all speech from a religious point of view. 
See App. N13-N15 (testimony of the superintendent 
for Milford schools indicating that the policy would 
permit people to teach "that man was created by God 
as described in the Book of Genesis" and that crime 
*133 was caused by society's "lack of faith in God"). 
Instead, it sought only to exclude religious speech 

·· whose principal goal is. to ;'promote the gospel." Id.; 
atN18. In other words, the school sought to allow the 
first type · of religious speech while excluding .the 
second and third types. As long as this is done in an 
evenhanded manner, I see no constitutional violation 

. in such an effort. [FNI] The line betwe~n the various 
categories of religious speech may be difficult to 
draw, but I think that the distinctions are valid, and 
that a school, particularly an elementary school, must 
be permitted to draw them. [FN2] Cf. Illinois ex rel. 
McCollum v. Board of Ed. of School Dist. No. 71, 
Champaign Cty., 333 U.S. 203, 231, 68 S.Ct. 461, 92 
L.Ed. 649 ( 1948) (Frankfurter, J., concurring) ("In no 
. activity of the State is it more vital to keep out ·· 

· .. divisive forces than in its schools ... "). . 

FNI. The school district, for example, could not; 
consistently with its present policy, allow school 
facilities to be Used by a group that affirmatively . 
attempted to inculcate nonbelief in God. or in the 
view that morality is wholly unrelated to belief in 
God. Nothing in the record, however, indicat~s that 
any such group was allowed to use school facilities. 

FN2. "A perceptive obseryer sees a material 
difference between the light of day and the dark of 
night, and. knows that difference to be a reality even 
though the two are separated not by a bright line but 
by a zone of twilight." Buirkle v. Hanover Ins. Cos., 
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832 F.Supp. 469, 483 (D.Mass.1993). 

This case is undoubtedly close. Nonetheless, 
·I 

regardless of wheth.er the Good News Club's 
activities amount to "worship;" it does seem clear, 
based. on the facts in the record, that the school 
district correctly classi:t)ed those activities as falling 
within the third category of religious speech and 
therefore beyond the scope of the school's limited 
public forum. [FN3] In short, I am persuaded that the 

·· ~chool distri<;:t *134 could (and did) permissibly 
· exclude from its limited public forum proselytizing 
religious speech that does not rise to the. level of 
actual worship. I would therefore affirm the 
judgment ofthe Court of Appeals. 

FN3: The majority elides the distinction between 
religious speech on a particular topic and religious 
speech that seeks primarily to inculcate belief. 
Thus, it relies on Rosenberger v. Rector and Visitors 
of Univ. of Va., 515 U.S. 819, 115 S.Ct. 2510, 132 
L.Ed,2d 700 · (1995), as if that cas1! involved 
precisely the same type of speech that is· at issue 
here .. But, while both Wide Awake, the organization 

>in Rosenberger, and the. Good News Club engage in 
a ffiixture of different types of religious. speech, the 
Rosenberger Court clearly believed that the first type 
of religious speech predominated in Wide A wa)ce. 
It described that group's publications as follows: 
"The first issue had articles about racism, crisis 
pregnancy, stress, prayer, C.S. Lewis' ideas about 
evil and free will, and reviews of religious music. 
In the next two issues, Wide Awake featured stories 
about homosexuality, Christian missiolllary work, 
and. eating disorders, as well as music reviews and 

jnte.rviews with University professors." Id., at 826, 
115 S,Ct. 2510. 

·In.contrast to Wide Awake's emphasis on providing. 
Christian commentary on such a diverse array of 
topics, Good News Club meetings are dominated by 
religious exhortation, see post, at 2116 (SOUTER, J., 
dissenting). My position is therefore consistent with 
the .. Court's decision in Rosenberger. 

Even ifl agreed with Part II of the majority opinion, 
however, I would not **2115 reach out, as it does in 
Part IV, to decide a constitutional question that was 
not addressed by either the District Court or the Court 
of Appeals. 

Accordingly, I respectfully dissent. 

Justice SOUTER, with whom Justice Q][NSBURG 
joins, dissenting. 

The majority rules on two issues. First, it decides 
that the Court of Appeals failed to apply .the rule in 

Copr. ©West 2004 No Claim to Orig. U.S. Govt. Works 

/ 

I 
_J 



• 

• 

• 

121 S.Ct. 2093 
(Cite as: 533 U.S. 98, *134, 121S.Ct.2093, **2115) 

Lamb's Chapel v. Center Moriches Union Free 
School Dist., 508 U.S. 384, 113 S.Ct. 1141, 1.24 
L.Ed.2d 352 (1993), which held that the government 
may not discriminate on the basis of viewpoint in 
operating a limited public forum. The majority 
applies that rule and concludes that Milford violated 
Lamb's Chapel in denying Good News the.use of the 
school. The majority then goes on to determine that 
it would not violate the Establishment Clause of .the. 
First Amendment for the Milford School District to 
.allow the Good News Club to hold its intended 
gatherings of public school children ill Milford's 

·elementary school. *135 The majority is mistak.en 
on both points. The Court of Appeals unmistakably 
distinguished this case from Lamb's Chapel; though 
not by name, and accordingly affirmed the application 
of a policy, unchallenged in the District Court, that 
Milford's public schools may not be used for religious 
purposes. As for the applicability of the· 
Establishment Clause to the Good News Club.'s 
intended .use of Milford's school, the majority 
commits error even in reaching the issue, which was 
addressed neither by the Court of Appeals nor by the 
District Court. I respectfully dissent.. 

Lamb's Chapel, a case that arose (as this one does) 
from application of N.Y. Educ. Law § 414 
(McKinney 2000) and ,local policy implementing it, 
built on the accepted rule that a government body 
may designate a public forum subject to a reasonable 
limitation on the scope of permitted subject matter 
and activity, so long as the government does not use 
the fonim~defining restrictions to deny expression to 

·a particular viewpoint on subjects open to.discussion. 
Specifically, Lamb's· Chapel held that the government 
could not "permit school property to be used for .the 
presentation of all views about family issues arid child 
rearing except those dealing with the subject matter 
from a religious standpoint." 508 U.S., .at 393~394, 
113 S.Ct. 2141. 

This case, like Lamb's Chapel, properly raises no 
issue about the reasonableness of Milford's criteria .. ·. 
for restricting the scope of its designated public 
forum. Milford has opened school prope.rty for, 
among other things, "instruction in any branch of 
education, learning or the arts" and for "social; civic 
and recreational meetings and entertainment events 
and other uses pertaining to the welfare . of. the 
community, provided that such uses . shall be 
nonexclusive and shall be opened to the .. general 
public." App. to Pet. for Cert. Dl-D3. But' Milford 

. has done this subject to the restriction that "[s]chool 
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premises shall not be used ... for *136 religious 
purposes." Id., at D2. As the District Court stated, 
Good News did "not object to the reasonableness of 
[Milford]'s policy that prohibits the use of [its] · 
facilities for religious purposes." Id., at Cl4. 

The sole question before the District Court was, 
therefore, whether, in refusing to. allow Good News's 
intended. use, Milford was misapplying its 
unchallenged restriction in a way that amounted to 
imposing a vieWpoint-based restriction on what could 
be said oi: done by a group entitled to use the forum. 
for an educational, civic,. or other permitted purpose. 
The question was whether Good News was being 

. disqualified when it merely sought to use the school 
property the same way that the Milford Boy and Girl 
Scouts and the 4-H Club did. The District Court 

. held on the basis of undisputed facts that Good 
News's activity was essentially unlike the presentation 
of views on secular issues from a **2116 religious 
standpoint held to be protected in Lamb's Chapel, see 
App. to Pet for Cert. C29-C3 l, and was instead 
activity precluded )y Milford's unchallenged policy 
against religious use, even under the narrowest 
definition of that term . 

The Court of Appeals understood the issue the same 
way. See 202 F.3d 502, 508 (C.A.2 2000) (Good 
News argues that "to exclude the Club because it 
teaches morals and values from a Christian 
perspective ' constitutes unconstitutiohal viewpoint 
discrimination"); id., at 509 ("The crux of the Good 
News Club's argument is that the Milford school's 

. application of the Community Use Policy to exclude 
the Club from its facilities is not viewpoint neutral"). 
[FNl] The Court of Appeals *137 also realized that 
the Lamb's Chapel criterion was the appropriate 
measure: "The activities of the Good News Club do 
not involve merely a religious perspective on the · 
secular subject Of morality," 202 F .3d, at 510. Cf. 
Lamb's Chapel, supra, at 393, 113 S.Ct. 2141 
(district could not exclude "religious standpoint" in 
discussion on child rearing and family values, an 
undisputed "use for social or civic purposes otherwise 
permitted" under the use policy). [FN2] The appeals 
court. agreed with the District Court that the 
undisputed facts in this case differ from those in 
Lamb's Chapel, as night from day. A sampling of 
those facts s.hows why both courts were correct. 

FNI. The Court of Appeals held that any challenge 
tci the pol.icy's reasonableness was foreclosed by its 
own precedent, 202 F.3d, at 502, 509; a holding the 
majority leaves untouched, see ante, at 2100 (''[W]e 
need not decide whether it is unreasonable in light of 
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the purposes served by the forum"); · cf. anie, at 
2100; h. 2 ('Because we hold that the exclusion .of 
the Club ori the basis of its religious perspective • 
constitutes unconstitutional viewpoint 
discrimination, it is no ciefense for . Milford that . 
purely religious purposes can be exclud.<XI under state 
law"). In any event, the re~ortableness of the forurri 

. limitation WaS beyond ·the scope of the appeal from 
summary judgment since the District Court had said 
explicitly that the religious use Jiinitatiori was riot 

·challenged. . 

FN2: It istrue; as the IDa:jorit;. riotes, ante; at 2101;, 
n. 3,. that the Court of Appeals did nQt Cite Lar(zb's 
Chapelby name. But it followed it iii substance, 
and it .. did. cite an earl,ier ()pinion written by the 
author.ofthepanel opinion here, Bronx Ho,useholdof 
Faith v. Community School Dist. No. JO, 127 F.3d 
207 (C.A.2 1997), which cjiscussed Lamb's Chapei 
at length. . ' ' i 

e, •' 

Good News's cl~sses open andclose.with prayer. In 
· a sample lesson considered by the District Court, 
children are instruc;ted that "[t]he Bible telis us how 
we caI1 have our sins forgiven by re~eiving' the Lord· 
Jesus Christ. . It tells us ·how to live to please Him .... 
If you have received. the Lord Jesus as your Saviour · .•. 

. from sin, you belong to God's. special gro~p~:I:iis 
family.". App; to Pet. for Cert. CJ7-C18'(ellipsls in 

. original) .. · The. lesson plan instructs the,. t!;!acher. to 
."lead a child to Christ," and, when reading a Bible .. 
verse, to: "[e]Il1phasize that this verse is from the•' 
Bible, God's Word," .and is "ipiportarit--and true-­

. because God said it." The lesson further exhorts the 
teacher to "[b ]e sure to give ,an opportunity for the 

· · 'unsaved' .children in your class to respond to the 
Gcispel" . and .. cautions against "neglect[ing] this 
responsibility."' 1d, at c2o. ' 

While Good News's program utilize~ ~ongs and • 
games, the heart of the meeting is the:" challenge"' and 
"invitation," which are repeated at various times·· 

.throughout the lesson ... ·.*138 During.the challenge, 
"saved" ·children who ·";ilready believe in the Lord 

· Jesus as their Savior" are challenged to " 'stop a~d 
a~k God for ,the strength and ~e "want''. '·· to obey · 

·.Him.'" Ibid. They are instructed1tliat . .· 
.. · "[i]f.you know Jesus as your Savior, youneed to. 

· place God first in your life. And if you don't kriow . 
Jesus. as Savior and if you would like t9, .then we 

·. \Vill~-we will pray With you separately,·individually.· 
.,· .. And the challenge would be, those of you who ' 
know JeSl,lS 'as Savior, you can rely on' ,God's 
strength to obey Him." Ibid. 

··. **2117 During the .invitation, the teacher "mvites'' 
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the "unsaved" children " 'to trust the Lord Jesus to be .. ·. 
your Savior from sin,'" and'' 'receiv[e][him].as your 
.Savior from sin.' " Id., at C2 l. The children are then 
instructed that '· · . . ·· ·. 

"[i]f you beli~ve what God's Word says about your 
siri and howJesus died and rose again for you, you 

· · can have His foreverJife today. Please bow your 
heads and close your eyes. . If you have never 
helieved on the Lord Jesus as your Savior and 
would like to do that, please show me by raising 
yotir pand~ If you raised your hand to show me you 
want to. believe. on the Lord Jesus, ple;ise meet me. 
so.Ican show you from God's Word how. you can 

·· receive His everlasting life." Ibid. ·• · 

It isbeyond question that Good News intends to use· · · 
the public school premises not . for . the mere 
di~cussion . of a . subject from a particular/·Christian 
point of view, but for an. evangelical service of 
worship calling children to commit themselves ~ aii 
act .of Christian conversion. [FN3] The majority 
*139 avoids this reality only by resorting to the bland 
apd general characterization of Good New~'s actjvity 

.·as "teaching of morals and character, from a religious 
.. standpqirit" Ante, at 2101. If the majority's statement .. 
, ignores reality, as it surely does, then today's holding 

inay be. understood only in equally generic terms. 
Other}Vise, ~indeed, this qse would stand · for the 
remarkable proposition th;t any public schoolopened 

: for . civic meetings must. be opened for use as a 
.'church, synagogue, ormosque. · 

• FN3. The majcnity .rejects Milford;s contention that 
Gocld News's activities fall outside the purView of •• · 
the linlifed forum because they constitute "religious 

c worship" on the giourid that the Court of Appeals 
niade no such determination regarding the character 
of the ch1b's program, see ante, at 2102-2103, n. 4. 
Thi.s distinction is merely semantic, in light Of the, 
Court.of Appeals's conclusion that "[i]tis difficul~ to 
see how the Club's activities differ materially from 
.the 'religious worship' described" in other caSe law 

• · · 202 F.3d · 502, 510 (C.A.2 :woo), and the record 
··.i .. below.·· · · 

Just.ice . STEVENS ·· distingui~hes . between 
, proselytizing and worship, ante, at 2112 (dissenting 

'. .opinion), and distinguishes. each from.· discussion 
: reflecting a religious pointof view: I agree with 
Justice STEVENS that Good News's activities may 
be characterized as proselytizing and therefore as 
outside the purpose of Milford's limited forum, ante, 
at 2114, Like.the Court of Appeals, (also believe 
Good News's meetings have elements of worship that 

·,.,·put the club's activities further afield of Milford's 
liinited forum policy, . the legitimacy of which wa5 
1inchallenged in the summary judgment proceeding.· 
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II 

.I also respectfully dissent from the majority's refusal 
to remand on all other issues, insisting instead on 
acting as a court of first instance in reviewing 
Milford's claim that it would violate the 
Establishment Clause to grant Good· News's. 
application. Milford raised this claim to demonstrate 
a compelling interest for saying no to Good News, 
even on the erroneous assumption that Lamb's 
Chapel's public forum analysis. would otherwise 
require. Milford to say yes. Whereas the District 
Court and Court of Appeals . resolved this case 

·entirely on the ground that Milford's actions did npt 
. pffend the First Amendment!s Speech Clause,· the 
majority now sees fit to rule on the application of the 
Establishment Clause, in derogation of this Court's 
proper role as a court of review. E.g., National 
Collegiate Athletic *140 Assn. y. Smith, 525 U.S. 
459, 470, 119 S.Ct: 924, 142 L.Ed.2d 929 (1999) 
("[W]e do not decide in the first instance issues not 
dec.ided below").· 

The Court's usual insistence on resisting temptations 
to convert itself into a trial court and on remaining a 
court of review is not any mere procedural nicety, and 
my objection to turning us into a district court here 

. does not hinge on a preference for immutable 
proceduralrules. Respect for our role as a reviewing 
court rests, ·rather, on recognizing that this Court can 
often learn a good deal from considering how a 
**2118 district court and a court· of appeals have 

· ·worked their way through a difficult issue. It rests on 
recognizing that an issue as first conceived may come · 
to be seen differently as a case moves through trial 
and appeal; we are most likely t~ contribute 
something of value if we act with the benefit of 
whatever . refinement may come in . th.e course of 
litigation. And our customary refusal to become a 
trial. court reflects the simple fact that this Coui:t ·. · 
cl!,nnot ·develop a record as well as a trial court can. 
If I were a trial judge, for example, l would balk at 
deciding on summary judgment whether · an 

· Establishment Clause violation would occur . here 
without having statements of undisputed factS or 
uncontradicted affidavits ·. showing, for example, 
whether Good News. conducts its instruction at the 
same time ·as school-sponsored extracurricular and . 
athletic activities conducted by school . staff and 
volunteers, see Brief for Respondent 6; whether any 
~ther community groups· use school facilities 
immediately after classes end and how many students 
participate in those groups; and the extent to which 
Good News, with 28 students in its membership, may 

,Page 21 

. "dominate the forum" in a way that heightens the 
perception of official endorsement, Rosenberger v, 
Rector and Visitors of Univ. of Va.,,515 U.S. 819, 
851, 115 S.Ct. 2510, 132 L.Ed.2d 700 (1995) 

· (O'CONNOR, J., concurring); see also Widmar v. 
.Vincent, 454 U.S. 263, 274, ;102 S,Ct. 269, .70 
L.Ed.2d 440 (1981 ). We will never know these 
facts. 

Of course, I am in no better position than the 
majority to perform an Establishment Clause analysis .. 
in the first *141 instance. Like the majority, llack · 
the benefit that development in the District Court and 
Court of Appeals might provide, and like the majority 
l cannot say for sure how complete the record may 
be. I can, however, speak to the doubtful 
uriderpinnings of the majority's conclusion. 

This .Court has accepted the independent obligation 
to obey the . Establishment Clause as sufficiently 
compelling to satisfy strict scrutiny under the First 
Amendment. See id., at 271, 102 S.Ct. 269 ("[T]he 

·interest of the [government] in complying with its 
constitutional obligations may be characterized as 
compelling"); Lamb's Chapel, 508 U,S., at 394, 113 
S.Ct. 2141. Milford's actions would offend the 
Establishment Clause if they carried the message of 
endorsing religion under the circumstances, as .viewed 
by a reasonable observer. See . Capitol Square 
Review and Advisory Bd. v. Pinette, 515 U.S. 753, 
777, 115 S.Ct. 2440, 132 L.Ed.2d 650 (1995) 
(O'CONNOR, J., concurring); The · majority 
concludes that such an endorsement effect is out of 

·the question in fyfilford's case, because the·· context 
here is "materially indistinguishable" from the facts· in 
Lamb's Chapel all<l Widmar. Ante, at 2103. In fact, 
the majority is in no position to say that, for the 

·· ·. , principal grounds on which we based our 
· Establishment Clause holdings in those· cases are 
. clearly absent here. 

In Widmar, we held that the Establishment Clause 
did .not bar a religious student group from using a 
public lliniversity's meeting space. for worshilp as well 
as discussion. As for the reasonable observers who 
might perceive· government endorsement of religion, 
wi;: pointed out that the forum was used by university 
stUdents, who "are, of course, young adults," and, as 
such, "are less impressionable than younger students 
and .should be abk to appreciate that the University's 

·policy is one ofneutrality toward religion." 454 U.S., 
at 274, rt: 14, 102 S.Ct. 269. To the same effect, we 
remarked that the "large number of groups meetiJlg 
on cami:ms" negated "any reasonable inference of 
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·University support from the mere fact of .a campus 
meeting place." Ibid. Not only· was the forum 
"available to a broad class of nonreligious as *142 
well as religiOus speakers," but there were, in fact, · . 

. over 100 recognized student groups at the Uriiversity, . 
and an "absence of empirical evidence that religious 
groups [would] dominate [the University's] open 
forum." Id., at 274- **2119 275, 102 S.Ct. 269; see 
also id., at 274, 102 S.Ct. 269 ("The provision of 
.benefits to so broad a\ spectrum of groups is . an. 
important index of secular effect"). · And if all that 
had not been enough to show that the university~ 
student use would probably create no impression .of 
religious endorsement, we pointed out ' that the 
university in that case had issued a student handbook 
with the explicit disclaimer that. "the University's 
name will not 'be identified in any way with the aims, 
policies; progritms, products, or opinions of any 

. organization or its members.' II Id., at 274, n. 14, 102 
· S.Ct:269. . 

Lamb's Chapel involved an evening film series on 
child rearing open to the general public (and,· given 
the subject matter, directed at an adult audience). 
See 508 U.S., at 387, 395, 113 S.Ct.2141. There, 
school property "had repeatedly been used by a wide 
variety of private organizations," and we could say 
With some assurance that "[u]nder these 
circumstances ... there would have been no realistic 
danger that the community would think that the 
District was endorsing religion or any particular creed 
.... "Id., at 395, i 13 S.Ct. 2141. . 

What we know about this case looks very li.ttle like 
Widmar or Lamb's Chapel . . The cohort addressed by 

··.Good News isnot university students with relative 
matllrity, ·or. even high school. pupils, but elementitry 
school children as young· as six. [FN4] The 
EStablishment ·Clause cases have, *143 consistently 
recognized the particular .· impressionability of 
schoolchildren, see. Edwards v. Aguillard, 482 U.S; 
578, 583-584, 107 S.Ct. 2~73, 96 L.Ed.2d 510 (1987) 
, .and the special protection required for those in the 
elementary grades in the school forum, see County of 

·Allegheny v, American Civil Liberties Union, Greater 
Pittsburgh Chapter, 492 U.S. 573, 620, n. 69, 109 
S.Ct. 3086, 106 L.Ed.2d472 (1989). We have he.Id 

.. the difference. between . co liege students and grade 
schobl pupils to be a "distinction [that]· \varrants a 
difference in constitutional. results, II Edwards . v. 
Aguillard, supra, at 584, n. 5, 107 .S.Ct. 2573 
(internal quotation marks and citation omitted) .. 

FN4. It· is certainly correct that parents are required 
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to give permission for their children to attend Good 
News's classes, see ante, at 2104 (as parents. are 
often required to do for a host of official School . 
extracurricular activities), and correct that 'those .· 
parents would likely not be confused as to the 

· sponsorship of Good News's classes. But the proper 
· focus of concern in assessing effects includes the 

elementary school pupils who are invited· to 
meetings, Lodging, Exh. X2, who see peers heading 
into classrooms for religious instruction as other 
classes end, and who are addressed · by the 
"challenge" and "invitation." 
The fact that there may be.no evidence inthe record 
that individual ·students were confused during the 
time the Good News Club m~t on school premises 
pursuant · to the District Court's . preliminary 
injunction is immaterial, cf. J3rief for Petitioners 38. 
As Justice O'CONNOR explained in.Capitol Square 
Review and Advisory Bd. v. Pinette, 515 US. 753, 
115 S.Ct. 2440, 132 L.Ed.2d 650 (1995), the 
endorsement test does not focus "on the actual 
perception of individual observers, who naturally 
have differing degrees of knowledge," but on. "the 
perspective of a· hypothetical observer." Id., at 

.· 779-780, · 115. S.ct. 2440 (opinion concurring in part 
and concurring in judgment). 

Nor is Milford's limited forum anything like the sites 
for wide-ranging intellectual exchange that were 
home to ·the challenged activities in Widmar and 
Lamb's Chapel. See also Rosenberger, 515 U.S., at 
850 836-837 115 S.Ct. 2510. In Widmar, the 
na~e of the ~iversify campus and the sheer number 
of activities offered precluded the reasonabie college 
observer from seeing government endorsement in ;my 
one of then:i, and so did the ti,me and :variety of 
community use in the Lamb's Chapel ca,se. See also 
Rosenberger, 515 U.S., at 850, 115 SOCt. 2510 
("Given this. wide array of nonreligious, antireligious , 
and. competing religious viewpoints in tpe forum 
supported by the University, any perception that the 
University endorses one particular viewpoint would 
be illogical"); id., at 836~837, 850; 115 S.Ct .. 2510 
(emphasizing the array of university-funded 
magazines containing "widely divergent **2120 ' 
vieWJ>oints" .and the fact that believers in Christian 
evangelism competed on equal footing in . the 

, University forum with aficionados of "Plato, Spinoza, 
and Descartes," as well as "Karl · Marx, Bertrand 
Russell, and Jean-Paul Sartre"); Board of Ed. of 
Westside Community Schools (Dist.66) v. Mergens, 
496 '*144 U.S. 226, 252, no S.Ct. 2356, 110 
L.Ed.2d 191 (1990) (plurality opinion} ("To the 
extent that a religious club is merely one of many 
different student-initiated voluntary clubs, students 
should perceive no message of government. 
endorsement of religion"). 
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·The timing and format of Good News's gatherings, 
on the other hand, may well affirmatiyely suggest the 
imprimatur of officialdom in the minds of the young 
children. The club is open solely to elementary · 
students (not the entire community, as in Lamb's 
Chapel), only four outside groups have been 
identified as meeting in the school, and Oood News · 
is, seemingly, the only one whose instruction follows 
immediately on the conclusion of the bfficial 
schoolday. · See Brief for National School Boards 
Association et al. as Amici Curiae 6: Although school · 
is out at 2:56 p.m., Good News apparently requested 
use of the school beginning at 2:30 on Tuesdays 
"during th.e school year," so that instruction could 
begin promptly .at 3:00, see Lodging; Exh. W-l, av 
which time children who are. compelled by. law to 

· attend school surely remain in the building. · Good 
News's religious meeting follows regular school 
activities so closely that .the Good News instructor.· 
must wait to begin until "the room is clear," . and 
"people are out of the room," App. P29, before 
starting proceedings in the classroom located next to 
the regular third-and fourth-grade rooms, id., at N12. 
In fact, the temporal and physical continuity of Good 
News's meetings with the regular school routine 
seems to be the whole• point . of using the ·school. 
When meetings were held in a community church, 8 
or 10 children attended; after the school became the 
site, the number went up. three-fold. Id., at P12; 
.Lodging, Exh. AA2. 

Even on the summary judgment record, then, .a 
record lacking whatever· supplementation the trial 
process might have led to, and devoid ofsuch insight 

' · as the trial and appellate judges might have 
contributed in \lddressing the Establishment Clause; 
we can say this: .there is a good case that Good · 
News's exercises blur the line betWeen public *145. 
classroom instruction and private ·religious 
indoctrination; leaving a reasonable elementary 
school pupil unable to appreciate that the former 
instruction is the business of the school while the. 
latter evangelism is not. Thus, the facts we know (or 
tillnk we know) point away ·from the majority's 
conclusion, and while the consolation may be tha.t 
nothing really gets resolved when thejudiciatprocess 

· is so truncated, that is not much to recommend today's· 
· ·result. 

121 S.Ct. 2093, S33 U.S. 98; 150LEd.2d 151, 154 
Ed. Law Rep. 45, 1 Cal. Daily Op. SerV; 4737, 2001 
Daily Journal D.A.R. 5858, 14 Fla. L. W~ekly Fed. S 
337, 2001DJCAR2934 . 
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Brett Kavanaugh -Santa Fe Independent School District v. Doe 

Allegation: In Santa 'Fe Independent School District v. Doe, 530 U,S. 290 (2000), Brett 
Kavanaugh once again demonstrated his hostility to the separation of church and 

Facts: 

· · state by defending a high school's broadcasting of prayers over its public address 
-system before football games. The U.S, Supreme Court decisively rejected Mr. 
Kavanaugh' s radical argument, holding that the pre-game prayers in question 
violated the First Amendment's Estal?lislµnent Clause. 

~. In Santa Fe Independent School District, Mr. Kavanaugh filed an amicus brief on 
behalf of his clients with the U.S. Supreme Court and argued for the principle that a 
public school is not required to discriminate against a student's religious speech . 

.~· 

./ The school district permitted high school students to choose whether a statement 
would be delivered before football games and, if so, who would deliver that 

./ 

·message: 
.. ·' 

A speaker chosen to deliver a pre-game me~sage was allowed to choose the 
content of his or her statement. · 

As Mt Kavanaugh's brief pointed out, the school district's policy did "lllot 
require or even encourage.the studentspeaker to invoke God's name, to utter 
religious words, or to s;iy a 'prayer' of any kind. Nor, on the other hand 
[did] the school policy prevent the student from doing so. The policy [was] 
thus entirely neutral toward religion and religious speech." · 

Mr. Kavanaugh therefore ()l"gued on behalf of his clients that the school district's 
policy did not run afoul of the First Amendment simply because a student speaker . 
might choose to invoke God's name·or say a ''prayer" in his or her pre-game 
statement. · His brief pointed out: "The Constitution protects the ... student · · 
speaker who chooses to mention God just as much as it protects the ... 
student speaker. who chooses not to JDenti~n God." 

Mr. Kavanaugh's arguments were based upon well-established Supreme Co\rrt 
precedent holding that the goveniment does not violate the Establishment Clause when 
private speakers avail themselves of a neutrally available school forum to engage in 
religious speech. See Rosenberger v. Rector andVisitors of Univ. of Va., 515 U.S. 819' 
(1995); Lamb's Chapel v. Center Moriches Union Free School Dist., 508 U.S. 384 
(1993);Board ofEd .. of Westside Cominuriity Schools v. Mergens, 496 U.S. 226 (1990); 
Widmar v, Vincent, 454 U.S. 263 (1981). 

In the amicus brief thatMr. Kavanaugh filed ~Ill behalf of his clients, he carefully 
distinguished between individual religious speech in schools, which is protected by 
the Constitution, and government-required religious speech in schools, whiclI ils 
prohibited by the Constitution. · 



• 
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Mr. Kavanaugh's bri~f ac~owled~ed that the Establishment Clause .. ·· 
prohibits government,;,composed, government..;delivered, or government­
required prayets in classes or at school events. 

... . ' ' ··.-.. . ' . ·. '. ·.· 

Three Democratic State Attorneys Generaljoined an amicus brief in Santa Fe 
Independent School District taking the same position that Mr~ Kavanaugh took on 
behalf of his clients. · . 

· ,;· Democratic Attorneys GeneralRichardleyoub oKLouisiana, Mike Moore of . 
Mississippi, and Paul Summers of Tennesseejoined an amicus brief on behalf of 
their respective states urging the U.S. Supreme Court to uphold the 
constitutionality o(the school district's policy regarding pre-game ~,essages. 

Mr. Kavanaugh submitted an aniicus brief on behalfof his clients, Congressman . 
Steve Largent and Congressll)an .J.C. Watts in Santa Fe Independent School District. · 
As their attorney, Mr. Kavanaugh had a duty to zealously represent his clients' 
position and make the best argument on their behalf. Such arguments do not 
necessarily reflect the personal views of~Mr. Kav;maugh. 

Lawyers have an ethical obligation to make all reasonable arguments that will 
advance their clients' interests. According to .Rule 3.1 of the ABA's Model Rules 
of Professional Conduct, a lawyer may make any argument if "there is a basis in 
law and fact for doing so that is not frivolous, which includes a good faith · · 
argument for an extension, modification or reversal of existing law'." Lawyers 
would violate their ethical duties to their. client if they made only arguments with 
which they would agree were theyajudge. · 

·.' 
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United ·states Supreme Court Amicus Brief. 

SANTAFE INDEPENDENT SCHOQL_DISTRICT, Petitioner, 
v. 

Jane DOE,. et_ al., Respondents. 
No. 99-62 . 

. December 30, 1999. 
On Writ of Certiorari to the United States Court of Appeals for the Fifth 

.Circuit 

BRIEF OF AMICI CURIAE CONGRESSMAN STEVE LARGENT AND CONGRESSMAN J.C. WATTS IN 
SUPPORT OF PETITIONER 

Joseph Dorta New Jersey Legal Resource Council 40 Baldwin Rd. Parsippany, N.J. 
07054 (973) 263-5258 

Brett M. Kavanaugh Couns_el of Record Kirkland & Ellis 655 Fifteenth Street, N.W. 
Washington, D.C. 20005 (202) 879~5043 

*i QUESTION PRESENTED 

Whether petitioner's policy permitting student-led, student-initiated prayer at 
football games violates the Establishment Clause . 
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*l INTEREST OF AMICI CURIAE [FNl] 

FNl. The parties have consented in writing to the filing of this brief in 
letters that have been submit.ted to the Clerk. See S. Ct. R. 37. 3 (a) . Counsel 
for a party did not author this brief in whole or in part. See s. ct. R. 
3.7. 6. No person or entity other t.han the amici curiae and counsel made a 
monetary contribution to the preparation or submission of this brief. See id. 

Congressman Steve Largent represents the First D:i.strict of Oklahoma in the United 
States House of Representatives.·Congressman J.C. Watts represents the Fou:rth 
'District of Oklahoma in the United States House of Representatives. Both Mr. 
Largent and·Mr. Watts played professional football; Mr. Largent is a member of the 
Hall-of Fame. 

Congress has substantial authority to enact legislation and vote on constitutional 
amendments regarding studerit religious .speech, particularly in tp.e Nation 1 s public 
schools. See generally' Board of Ed. of Westside Community Schools v. Mergens, 496 
U.S. 226 (1990). As ·citizens and Members of Congress, Mr. Largent and Mr. Watts 
have a deep interest in ensuring appropriate protection for student religious.' 
speech in our public schools and. in preventing d'iscrimination against religious 
organizations; religious persons, and religious speech. Mr. Largent and Mr. Watts 
thus have a strong interest in this case anq submit that Santa Fe High School's 
religion"-neutral policy for a brief student Stateme.nt before varsity football games 
is entirely appropriate and consistent with the Cons ti tut ion_. 

SCHOOL POJ;.ICX INVOf.VED 
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The Santa Fe Independent School District in Galveston County, Texas, maintains the 
following policy for Santa Fe High School: 

The boarc;l. ha_s chosen t.o permit students to deliver a brief invocation aI~d/or 
message to be delivered during the pre-game ceremonies 9f home varsity football 
games to solemnize the event, to promote good sportsman.ship and *2 student safety, 
and'to establish the appropriate environment for the competition. 

Upon advice and direction of the high school principal, each spring, the high 
school student council shall conduct an election, by the high school student body, 
by secret ballot, to determine whe'ther such a statement or invocation will be a 
part of the pre-game ceremonies.and if so, shall elect a student, from a list of 
student volunteers, to deliver the statement or invocation .. The student volunteer 
who is selected by his or her classmates may decide what message and/or invocation 
to deliver, consistent with the goals and purposes of this __ policy. 
Pet. App. Fl (emphases added)... . 

SuMMARY OF ARGUMENT 

Santa Fe High School allows· a student• to make a brief statement to the crowd 
before home varsity football games ·11.to so·l~rnnize the event, to promote good 
sportsmanship·and .student safety, and to establish the appropriate environment for 
the competition. 11 :santa Fe High· School.1 s policy does not require or even encourage 
the student speaker to invoke God's name, to utter religious words, or to .say a 
11 prayer 11 of any kind. Nor, on the other hand, does the sch0ol policy prevent the 
student from doing so. The policy.is thus entirely neutral toward religion and 
religious speech. 

Respondents nonetheiess claim that the school policy on its face violate!l the 
Establishment·Clause because an individual-student (not a school or government 
official) might.invoke God's name, utter religious words, or say a 1 prayer in his or 
her pre-game statement. Respondents' Establishment Clause theory directly conflicts 
with this Court's settled jurisprudence. The Court has held that the Establishment 
Clause permits a: neutral school speech.policy in which _individuals may engage in_ 
religious or other speech as they see fit in a school. forum. See *3Rosenberger v'. 
Rector and Visitors of Univ, o:E°Va., 515 U.S. 819 (1995); Lamb's Chapel v. Center 
Moriches Union Free School .. _:Dislt. I 508 u: s. 384 (1993) i Board of Ed .. of Westside. 
Community Schools v. Mergens, 496-U.S. 226 (i990); Widmar v. Vincent, 454 U.S. 263 
(.1981) . In these cases, the cburt has stressed the critical disti:nction 11 between 
government speech endors.ing religion, which the Establishment Clause forbids, and 
private speech endorsing religion, which the Free Speech and Free Exercise Clauses 
protect. 11 Rosenberger, 515 U.S. at ·941 (quoting Meigens, 496.U.S. at 250) 

Similarly, in Lee v. Weisman, 505 U .s. 577 (1992 ).; a case striking down 
government-led and government-compo.sed p:rayer at school graduations, the Court 
repeatedly distinguished government· religious speech from private religiovs"speech. 
·Indeed, in concurrence, Justice Souter,·· joined by Justices Stevens and O'Connor, . 
foreshadowed and effectively answered in advance the. question presented in this 
case: "If the State had. chosen its ... speakers according to wholly seculctr., · 
criteria, and if one of those ~peakers (not a state actor) had individually chosen 
to deliver a religious message, .it would have been harder to attribute ~n 
endorsement of religion to the State. 11 Id. at 630 n.8 (Souter, J., concurring) 
(emphasis added) (citing Witters v .. Washington Dept, of Services' for ·the Blind, 474 
U.S. 481 (1986)). 

' . 
The Court's cases show, moreover, that respondents'· theory of the Cons ti tut ion is 

exactly backwards. If Santa Fe High School took steps to prevent the student 
speaker from invoking'God's name or uttering religious words or saying a prayer in 
his or her pre-game ~tatement; then the school would violate· the Constitution 

. . 
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the Free Speech and Free Exercise Clauses of the First Amendment. The Constitution 
protects the Santa Fe student speaker-who chooses to mention God ju~t as much as it 
protects the Santa Fe student speaker who chooses not to mention God. The school 
cannot force the student to "say a p;rayer," nor can the school prohibit the student 
from "saying a prayer." By adhering· scrupulously to this principle *4 of 
neutrality, the Santa Fe High School policy for pre~game student statements 
satisfies the Constitution. 

As seven Justices indic:ated in Capitol Square Review and Advisory Bd .. v. Pinette, 
515 U.S. 753 (i995), the school need. not issue any sort of "disclaimer" because 
this case involves an individual's verbal speech (in~contrast to a case such as 
Pinette involving a fixed visual display in a public area) . That said, we·. 
understand that a disclaimer is'currently read over the public address system at 
Santa Fe High School football.games. Given that fact. and, in any event, given that 
this case involves a .. facial challenge,- the Court can uphold the Santa Fe policy 
without considering whether and/or under what circumstances a school disclaimer 
ever might be. necessary. ·· . 

The forum's scarcity (namely,. the fact that only one student .per game speaks) does 
not alter the constitutional analys'i-s .. The. Court explaine<:J, in Rosenberger that 
"nothing" in. the Court's decisions suggests that "scar.city would give the State the 
right to exercise viewpoint discrimination that .is otherwise impermissible:" 515 . 
U.S. at 835. 

Finally; respondents I theory, would cause severe 'practicai harm. Schools' would have 
to monitor and censor religious words by all non-governmental speakers (a hig,h 
school football player in a pre-game pep rally, a student newspaper writer, the 
guest speaker at a s,choo1 ·speakers' series, the. valedictorian at- graduation) .- This 
court, however, has never forced or even allowed the public schools of this country 
to censor students and; speakets who happen to be religious or wish to speak 
religious words at· a school 'event. On the contrary, as the Court has said,, the 
absolutist legal theory. of those who seek to, cleanse public sch.ool events of all 
private religious expression ev_inces a pervasive "hostility to religion" that is 
neither required nor permitted.under-the Religion Clauses. Rosenberger, ·515 U.S. at 
846. •' 

* 5 ARGUMENT, 

,I. A PUBLIC HIGH SCHOOL' CONSTITUTIONALLY NEED ,NOT -- INDEED, CONSTITUTIONALLY 
CANNOT - - BAN A STUDENT'S RELIGIOUS SPEECH, BECAUE~E IT IS RELIGIOUS, . FROM A SCHOOL 
EVENT. 

Respondents do not dispute that ~ public high school may set aside a moment before 
a football game .for a. Student tO I deliver a public message. SOlemnizipg the event 1 

promoting good sportsmanship and student safety, and establishing the appropriate 
environment for the competition; The sole. question is whether, as respondents 
submit, the high school must actively prohibit that student speaker from invoking 
God's name, uttering religious words, .. or saying a prayer. · 

A. This Court's .First Amendment Jurisprudence Validates the School's Neutral 
Speech Policy. 

Three mutually reinfoi:-cing strands of this Cou.rt' s jurisprudence demonstrate that 
a public high school'such as Santa Fe constitutionally need not (indeed, 
constitutionally cannot) prohibit the student from religious speech in hi::i or her 
pre-game statement to .the crowd. 
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First, ·the Court 1 s cases striking down government school prayer have car~full:y · 
.distinguished governmental religious , speech :f:rom protected private religious 
speech. '.second, in a series of; related. case!:?;: the, Court has held that student 
religious speech in a school forum is not, attributable to the State and thetefore 
does not violate the Establishment Clause. Indeed, it. is constitutionally· 
impermissible for the government tC:, discriminate a~ainst religion and prevent a 
student from engaging in religious speech at a school event. Third, the Court has 
similarly held that decisions .by private indi..;iduals' to use neutrally available 
governmer!t aid .for religious purposes are not :attrib{itable to the State for ·. 
purposes of the Establishment *6 ·c1ause1 a principle akin to the theory of 
neutrality employed in the ·student s:Reech case's. 

. .! '· . . . .. ·. . . 
1. The Court has held that the .. Establ.ishment Clause prohibits government-,· 

composed, government-delivered, or gov'erninent-required prayer .in .classes or at 
·graduation ceremonies. [FN2] 

FN2. The Establishment Clause generally does riot prohibit governmental 
religious speech at rion.-school events so long as no one is compelled to speak 
or indicate agreement with the religious mess'age. See Lynch v; Donnelly, 465 , 
U.S. 668,(19.84); Marshv .•. Chambers, 463U,S. 783 (1983); se·e.alsoCquntyof 
Allegheny v, ACLU,· 492 U.S .. · 573, 655 · (1989) (Kennedy, J'., concurring and 
dissenting).· The examples of such goyerrimerital religious· speech are pervasive . 
and long-.standing. The President issues ·Thanksgiving Day proclamations; this ... 

·court starts its.sessions with''aplea·tllat "God· ~ave the United States and 
this Honorable Courti•; b.oth Houses of Congress begin the day with official 
prayer; the·phra:s~: "In. God We Tntst" adorns our currency; the list·,goes on, 

The facts in the leading case,. Engel v. Vitale, .370 u:s. 421 (1962), are;we'i1.,· 
·•·known. A school bOard in. New York had, ·.directed. that teachers and stu<:J.ents begin 

each school day with an official prayer:· ;, Almighty dod, we acknowl.:edge our 
dependence upon·. Thee, and we beg Thy blessi\ngs upon us', our parents, our teachers . . ' . . . . . . . . - - - ( 

and our Country." Id. at.422. 'The Court struck down the policy, stating that "it.is.· 
no •part of the ·business of g·o..;er:rimeht to compose: offidal prayers for any group of · 
.the American people to reeite: as a. part of a re],igious program carried on by 
government. 11 Id .. at 425·. · · ·· 

'\ 

In concurrence,. Justice 'nbuglas emphasized a crit:i,~al theme that would re~u:i in 
the Court Is decisions in' sul:>seqtient yea:t"S: ',"Under our Bill Of Rights free play is 
given for makirig religion an active for~e in our lives. Hut if. a religious ::\,eaven . 
is to be worked into the affairs of our people, it is to be done by iridiv:i,duals and 
groups, not by the Gover:riment." .Id. at 442-43 (Douglas, J., concurring) (quotation 
omitted; emphasis added) ; *.7 11 the Fin:;t .. Amendment 'leaves the Government in a 

•position not of. hostility to. religiqn but .. of neµtrality." Id .. at 443. 
··=· 

In Lee v. Weisman, . 5·05 U. S; 57.7 (1992), the .court held. that. Engel applied to 
publ.ic school graduation ceremorl:i,elf. The Court pointed tq the following "dominant' 
factsi•: The school had "decided .that an invoc"3:ti~ri and a benediction should be 
g:iven; this is a choice' attributab.le to the State; .and from a constitutio~al 
perspective it. is as if. a state statute decreed that the prayers must occur. 11 Id. 
at 586-87 r see· also id. at 588 (State made "decision to include a prayer'~). 
Moreover, the school principal 13electe<:l.the clergy inember and "directed and 
controlled the content of the prayers .n Id-. at 588. The degree of· school.> 
involvement "made. it clear .that the grachiation prayers bore the. imprint of the. 
State. II Id. at 590. rn. concurrence; Justice Blackmun, 'joined by Justice's Stevens 
and O'Connor, reiterated the critiCaL facts:, Th!';!, 11'sovernmentcomposes .official··· 
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.. prayers, selects the member of the Clergy to deliver the. prayer, [and] has the 
prayer deliyered at a public !3.chooi event··" Id. at _603 (Blackmun, J. I. conr.;:urring) 
(quotation omitted). 

.But the Lee Court cabined its .. holding in. a way important to this case 'by stressing 
:the critical distinction ]Jetween (i) individual religious speech in schools; which 
is protected by the Constitution, and (ii). govciriiment".required. religious speech in 

· schools, which the. Court held to be prohibited by the Constitution~ The . Court 
stated1 for example, that "the First· Amendment dbes not· allow the government t.o 
stifle prayers;" lcL at 569 (emphasis added) ; The court "explained that "religious 
beliefs and religious expre.ssion .a.re too precious to be· either proscribed or 
prescribed by the State.;, Id.. · 

The problem· the. cohrt- .identified in Lee; therefore,· was riot that students were 
exposed to religious speech, 1;>1.lt that they were exposed to go,;.ernmentaf religious, 
speech. "In religious debate or expression··t~e government ,is not a prime .. 

- participant: .... A state-created orthpdoxy puts at grave risk *B that fre1eci6m of 
belief' and conscience which are the, S0l,e .. as'surance that religious· faith is real I 
n:ot imposed." Id. at 591-92 ·(emphas·ls added). The First ~mendmen:t thµs ,is riot 
concerned with actions that. cfo not "so/directly .or substantialJ,y irivolve the state 
in religious exercises or iri t.he favoring of relig:i:on. 11 Id. at 596 (quotation · 

. omitted; emphasis added) . . . 

Gi;ven.that private'indiviJuals cai\engage.inrellgio~s speech iri school settings,· 
the 'court· r.ecognized that •ithere wilL be instances when religious values, religious 
practices, and religious persons wi_ll haye some .f.nteractfon with the public schools 
.and their students.": .Id .. at:596.,.99. But 'that-. is hardly some constitutional vice; to 
th~ contrary ;it is a constitutional v~rtue. Indeed; the_ Court expressly i.-Jarned. 
that "[al relentless 'and all- pervasive' attempt tO exclude religion from every 
aspect of public; life could itself -beco~e inc'onsisteht with the Constitutio~. ;, Id,· 
at 596 . 

. . Ina concurring opinion,. Justice Souter, joined b~ Justices Stevens arid O'Connor, 
elaborated by distiriguishirig. thesituation in. Lee. from a l:J.ypothetical policy that 
presumably w.ould satisfy the Constit .. utibn (a policy that ha,ppens to be preciseh . 
. akin to :that employed by Sant.a 'Fe High School for fo,otball. games): "If the state 
ha,d chosen its graduation. da,y speakers according to-wholly Secularcriter~a, and if• 
one of those speakers· (riot a state actor) had individually chosen to deliver a 

. religious message, 'it would ,have been harder to· at; tribute an endorsement of 
religion to the State." Id.-at 630 n;6 (Souter, J., concurring) .(emphasis.·added) 
(cftii;lg Witters v. wasliington Dept .. of .Services for the Blind, 474 U.S. 461. 
(19'66).) . 

. . -

The opiniqns and analyses of the ~ngel arid Le~ "cmirts foreshadowed -:- and. 
effectively approved in advance .:.~.the S.arita:fe High School policy at issue here. 
The Establishment Clause permits a .'student ·speaker- to del~ver a religious message 
in a neutrally available school forjiJll, so long a.s the school *9 itself does not 
sde7t, :COll)POSe I deliver, or require a religious message. 

2(-.we rteedno.t rely ·~ol~iy ori statements in Lee, anq Engel, however, to support our 
argument .. In a series ~.of cases over th~ .List tW;; decades' the Court -has held that 
the government does n:ot violate the Establishme'~t Cl.ause ·when private speakers 
avail themselves of a neutrally available SChOc)l fo~um to .engage in religious 
speech. Indeed, the Court lias. held that the. Constitution· prohibits the government . 
.from excluding private religious speecl:l, because it ls religious, from a school · 
event. · · . . . . . -
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These cases arose after certain schools and plaintiffs read Eng.el and other 
decisions as license (or judicial compulsion) to eradicate all traces of religion, 
government and private, from the public schools. The Court has rejected these 
homogenizing efforts to cleanse public schools of private religious ex:J?ression, 
emphasizing time and again the critical distinction "between government speech 
endorsing religion; which the Establishment Clause forbids, and private speech 
endorsing religion, whicl;l the Free Speech and Free Exercise Clauses protect." 
Rosenberger, 515 U.S. at 841 (quoting Mergeris, 496 u,s. at 250). 

The cases affirming. this disposi ti ve principle are by now familiar: Widmar, 
Mergens, Lamb's Chapel, Rosenl:Jerger, and Pinette. Because of their importance to 
this case, we briefly review each. 

In Widmar v. Vincent, the Court held that the Constitution "forbids a State to 
enforce certain exclusions [of religious speakers] from a forum generally open to 
the public', even if it WaS not required tO Create the forum in the first place, II 
454 U.S. 263, 267-68 (1981). A public university had justified its exclusion of 
religious speakers .by citing the Establishment Clause. as interpreted in Tilton v. 
Richardson, 403 U.S. 672 (1973), but· the Court in Widmar reaffirmed "the right of 
religious speakers to use public forums. on equal terms with *10 others." 4154 U.S. 
at 273 n.12. As the Court stated, "by creating a forum the [State] does not· 1~ 
thereby endorse or promote any of the particular ideas aired there." Id. at 272 
n.10. · 

In Board of Ed. of Westside Community Schools v. Mergens, 496 .U.S. 226 (1990), 
the Court extended the principle of Widmar to the high school context -- in a case 
where Congress through the Equal Access Act had mandated equal treatment of 
religious speech in public schools.· A high school religious group sought permission 
to meet at the high school, ·as other groups did. The school denied the request, . · 
arguing that. "official recognition .. 9f [the students' J proposed club would 
effectively incorporate religious activities into the school's official program, .. 
endorse participation in the religious club, and provide the club with an official 
platform t.o proselytiz.e other students .. " Id .. at 247-48. The Court, without dissent 
on the constitutional issue; rejected that Establishment Clause argument .. The Court 
relied on the "crucial di;Efeience between government speech':endorsing religion, 
which the Establishment Clause forbids, and private speech endorsing religion, 
which the Free Speech and Free Exercise Clauses protect." Id. at .250 (plurality). 
The C.ourt added that 11 (t] he proposition that schools do not endorse everything they 
fail to censor is not complicated. 11 Id; '(emphasis added). And if a state. "refused 

.to let religious groups.use facilities. open to other's, then: it would demonstrate 
not neutrality but hostility toward religion." Ic:J.. at 248 (plurality). ' 

The court reached the same conclusion in Lamb"s Chapel v. Ceriter Moriches Union 
Free School Dist., 508 U.S. 384 (1993) .·The Court struck down: a school board rule 
that allowed schools to open their facilities .except to religious uses. The Court 
unan~mously concluded that the policy violated the Free Spee¢h ciause and stated 
that "there would have.been no realistic danger that the. cominunity would think that 
the *11 District was endorsing religion cir any particular creed" by allowing 
religious uses in t.he school .. Id ... at .395. · . · · 

The Court again reli~d ori the neutrality principle in ,Rosenberger v. Rector. and 
Visitors of Univ. of Va., 515 U.S. 819 (1995). The University of Virginia 
authorized the payment of printing costs for a variety of student organization 
publications, but withheld payment for a. religious group on the ground that the 
group.' s student paper "primarily promotes or manifests a particular belief in or 
about a deity or an ultimate reality.;, Id .. at 823. 

/ 

Copr. ©. West 2004 No Claim to Orig; U.S_ Govt. Works 

( 



• 

•• 

1999 WL 1272963 Page 10 

The. Court first held that the University had engaged in impermissible viewpoint 
discrimination by excluding those "student journalistic efforts with religious 
editorial viewpoints ..... Id. at 831. As to the Establishment Clause analysiE1, the 
Court began with the "central lesson": A 11 s'ignifican.t factor in upholding 
governmental programs in the face of Establis.hment Clause. attack is their. 
neutrality towards religion:" Id. at 839 ... Ih the speech context, the Court stated: 
"[M]ore than once have we rejected the position that the Establishment Clause even 
justifies, much less requires, a refusal to extend f·ree speech rights to religious 
speakers·who participate in bro<3;d-reaching government programs neutral in design." 
Id. 

The Court found that a prog~am including paYroents for expenses of the religious 
magazine as well as other student publications would be "neutral toward religion." 
Id. at 840. Such a program would respect the "cr:i;tical difference between 
governmentspeech endorsing religion, which the Establishment Clause forbids, and 
private speech endorsing rel.igion, which the Free. Speech and Free Exercise Clauses 
protect. 11 rd'. at .841. (quotation omitted); see also id. at 834 (speech of "private 
persons 11 and 11 Uni Versi ty' 1 S Own Speech'' COrltrolled "by different principles 11 ) i. id. 
(referring to "distinction between·the University's own favored message and the 
private speech of students"). 

*12 The Court applied those ·Same principles of neutrality outside the .educati.onaJ 
context in Capitol Square Review .and Advisory Bd; v. Pinette, 515 U.S. 7.53 (1995) 
The State there had excluded a private religidus display (a qross) from a public 
square generally open to private displays. 

The Court stated that "private religious speech, far from being a First l~mendment 
orphan, is as·fully protected under the Free Speech Clause as secular private 
expression. 11 Id .. at 760. A plurality stated that the Establishment Clause· "was 
riever meant, and has never been read by this Court, to serve as an impediment to 
purely private religious speech connected to the State only through its occurrence 
in a public forum." Id. at 767 (plurality opinion of Scalia, J., joined by 
Rehnquist, C.J., Kennedy and Thomas, JJ.). 

In a. concurring opinion, Justice Souter, joined by Justices O'Connor and Breyer, 
largely agreed with those principles, albeit finding that a state disclaimer might 
be necessary in cases of fixed visual displays. Id. at 784 (Souter, J., 
concurring). As to the need for a disclaimer, the concurring Justices distinguished 
a fixed visual ,display from an individual-' s verbal speech: "When an individual 
speaks in a public foruin, it is reasonable for an observer to attribute the speech,. 
first arid" foremost, to the speaker, whil.e ari unattended display (and any message it. 
conveys) can naturally be viewed as belonging. to the owner of the land on which it 
stands." Id. at 786. 

In sum, as this series of cases makes clear,· state action prohibiting a student 
speaker from engaging in religious speech; because it is religious; is a First. 
Amendment violation. But even if it were not a First-Amendment free speech/free 
exercise violation to exclude religious speech, these cases show that .it is surely 
not a First Amendment Establishment Clause violation for a school to permit 
religious speech on a .n.eutral basis at a school event. As Justice _Kennedy has 
explained, "in some circumstances the First Amendment may require that *13 
government property be available for use by religious groups, and even where not 
required; such use has. l<?ng been permitted." County of Allegheny v. ACLU, 492 U.S. 
573, 667 (1989) (Kennedy, J., concurring and dissenting) (citations omitted; 
emphasis added) , 

3~ The principle that the government does not violate the Establishment Clause 
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when it enacts a neutral program available to religious an:d non-religious.alike 
finds-additional doctrinal. support in a separate strand ct.this Court's 
Establishment Clause jurisprudence .. The Court has rejected challenges to government 
programs through which a" 11 religious 11 individual or religious organization may take 
advantage of a neutra'lly available government beriefit (the analytic equi·valent of 
the neutrally available school speech forum) . Four cases illustrate this. principle. 

: . . . 

In Mueller v. Allen, 463 U.S. 388 (1983), the Court coI).sidered a.tax deduction 
program· that allowed deductions· for s.chool expem;es, including "for parents who· sent 

· their children to religious s'i::hools. Ci ting Widmar, the Court held that where 
·.religion is advanced Only 11 aS a result Qf decisions Of individual parents I no 

imprimatur of state approval' can be deemed tb have been conferred on any 
particular religion, or on religion generally.1 11 Id. at. 399 (quoting Widmar, 454 
U.S. at 274). . 

The Court applied the same prindp:l.e in Witters .v. Washington Dept. of Services 
for the Blind, 474 U.S .. 481 (1986). The government provided financial assistance to 
blind students, one of whom -used the assistance to attend a •seminary. Th'e Court, 
through Justice Marshall,-stated: "Nor does the mere circ).lmstance that petitioner 
hi;ts ·chosen to u.se neutrally· available state aid "to help pay for his religious 
.education confer any message of state endorsement of religion." Id. at 48E!-89. 

Mueller and Witters laid the constitutional. foundation for the Court ··s decision in 
Zobrest~v. Catalina Foothills School Dist., 509. U.S. 1 (1993). There, the $Chool 
district provided .*14 sign:-.language interpreters to students, put refused to 
provide them to students attending religious schools on the ground that the 
assistance would violate'the Establishment Clause. The Court rejected that defense: 
·~ [T] he statute erisures that a government-paid interpreter will be present in a 
sectarian school only as a result of the private decision of individual pa:rents."­
Id. at 10 . 

Finally, in Agostirii v. Felton, 521 U.S.' 203 · (1997), the Court relied on Mueller, 
Witters, and Zobrest in concl'uding that Title Iis aid,program did not violate.the 
Establishment Clause. The Court held that the Constitution permits government aid 
to students on "a neutral basis" -- aid available regardl~ss whether the student 
attends a sectarian or non-sectarian school. Id. at 234-35. Such a program "cannot 
reasonably be viewed as a~ endorsement of religion." Id. at 235. 

4. The decisions in Widmar, Mergens', Lamb's Chapel, Rosenberger, and Pinette -­
when .read together with Lee v. W¢ismanand cases such as Mueller, Witters, Zobr'est, 
and Agostini,-~ establish two critical pririciples that speak directly to the issue 
·in this case. First, the Establishment ,Clause permits a citizen or student or ~ . 
religious group·to·utilize .a ne).ltrally available school forum to speak. religious 
words. or, irivoke God Is name or say a prayer. Second, if the government were' to 
prevent citizens or-students at a school event from religious speech, because it is 
religious, the government would violate the_ free speech and free exercise [FN3] 
rights of the speakers. 

FN3. See Church of Lukumi·Bab,alu Aye, Inc. v. City of. Hialeah, 508 U.S. 520, 
532 (1993) ("protections of the Free Exercise Clause pertain if the law at 
issue discriminates against some or ~11 reli9ious beliefs") . 

. These principles)~ __ which validate the policy -at issue in this case, should not be 
controversial. The 'President· of the ACLU, for example, ha.s correctly analyzed the. 
issue presented ·h~re: ·· *ls ['T] he .First Amendment would. protect the right of a 
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student speaker to voluntarily, make .. reilgious· statements even at a schdol-sponsored 
event. [I] f the student were truly e;i(;pressirig his or her .own views~ that should 
be protected:.· Justice, So.uter made ·precisely this. point .in his concurring opinion in 
Weisman ..... "If the State had chose:r:i its,; graduation. speakers ac:cording to wholly . 
s~cular criteria, -and if one of,'thos~ speakers (not a state actor.) had individuall{ 

. chosen to .cteli\rer ·a religious mes~age, it. wo{i1a have be$n harder to attribute an .. 
endorsement of religion t6' the State.;,·, · ·· . . . · ·· · ·. 
Nadine strossen; How Much God in the Schools? A Discus's ion of !foligion' s Role in 

the Classroom; 4 Wm. ~ Mary B;i.'ll ·Rts .. ,j, 667, ·631 (1995) (quoting Lee,· 505 U .s. at 
630 h.8 (Souter, J:., concurring))' . 

. ." B. A bis Claimer is' Not. co~stitutionally ~Necessary Here; In Any Event, the Court 
N.eed Not coris.ider That Issue in the Context of This' Facial Challenge. 

-· . .. . . .;· ' ; . · .. , ... · . '". . 

ThiS case. i:nvolves a student·•s ·verbal speech at a scho~i event, as opposed to ,a 
fixed visual display in R- .p~i;>llc squa~e. :A~ a result, the school need not issue a, 
disclaimer to e:).:irriinate any claimed audience. misperception of government 
endorsement Of a Student IS private Speec:h'. , . . , . 

Seven Justices suggested as·muc]J in Pinette, withJu~tice S~uter,joined by 
Justices· o 'Connor and Breyer, explaining' the ;ra'tionale in concurrence: "When an. 
individual speaks in a public' ,forum; it is reasonable for an '9bserver to attribute 
the SJ;leech, first and foremof;,t, to thespeaker, whHe an unattended display (and. 
any message it conveys) 'can naturally be viewed as belonging to the owrier of the 
lan'a on which it stands.'·' 515 u ;S .. ; at 7S6 (Sout;er, J. I concurring). A four-Justice 
plurality added that theCourtis "Religion Clause jurisprudence is complex enough 
without the addition of· th[~] highly lit:fgab'ie>feature" of sometimes~mandatory ·. 
govern~ent disclaimers. *i6Id. at .769».n.4 (Scalia,. J;, joined by Rehnquist, .c:s., 
and Kennedy and Thomas, JJ". ) .. · 

That said, the C~mrt in .this case need not .coirnider whether and/or under what 
circumstance's a disclaimer. ever 'might b~ necessa:rY, ·. for two reasons. 

" ·;irst, this is ·a facial' challeng~ to ~he .Sa,nta Fe Hlgh School foo~balI 'game 
policy. The· Court thus could uphold the school; s pblicy against the facial attack'. . 
and )imply leave· for anpther day th,e questi6n whetper and/or unde.r what ·, . 

', circumstances a .,disclaimer ever might be necessary. See Pinette, 515 u. s. at 784 I 
794 n; 2 (Souter, J. , .. concurring)' (eyen a fixed· di.splay in the public square' .would 
not violate the Establishment Clause 11 in ;Large part because of the possibility of 
affixing a sign to the cross adequately disclaiming any government sponsorship or 
endorsement of it"; "there i.{ .. ko reason 'to presume that, an adequate disclaimer 

· ,' ,could not have been dr,afted 11).;'Mergens, _496 u.s. at 270 (Marshall, .J,, conc4rrii;ig) 
. (voting to uphold prog+arh 'at issue in Mergens . because. s.chool could allow pii vat;'e. 
"religious· speech" and affirmatively "disclaim[] ,any endorsement" of the private· 
sp·eech whe.n necessary) . 

Secopd, and buttressing t;he Jirst point;' we understand that .Santa Fe High School 
in fact issued the following oral disclaimer 9ver' 'the public a.actress system' at 
games after October, ls of this past season: ·· . . · · · 
. ,Marian Ward, a Santa Fe. H:i,gh School Student r.'. .has :Peen selected by her p~ers to 

deliver.a message of'her own choice; E;anta f'.e ,ISDdoes not require, suggest, ·,or 
·.endorse the c:ontents of Ms: Ward's .. chqic:e of a pre.'..game' message. The purpose of the 

message is t;o solemnize the' ~vent, to p:tomote good sportsmanship and-student . 
safety,_ and to establish. the ap!;)ro,Jiriate: environment for the competition .• [FN4J 

FN4. This .. • statem~nt is recited in. an Octot;er is~ '],999, 'letter agree~nent 
':.·., 
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between counsel in a. separate case invo1 ying' student pre-game speech at 'Santa 
Fe High School fodtball games. See ward v .. Santa Fe Independent Scho9l 
District., No. G-.99~556 (S .rL Tex.;· Houston Division). we have been.· informed 
that the letter agreement reciting that statemeJ:).t is part of the record in 
that .case . 

. . *17 As the Court conC.luded in Pinette a;nd Mergeps, this kind of disclaime:i;-, while 
riot constitutionally riecessai:'y, wou],d 'reave .the:.~udience (e;v7n the 11 un~easonablei1 •. 

listener's) with absolutely no doubt, that the stud.ent • s Speech is not approved or 
endorsed by the government. see Pinette, 51.5: U.S. at 776 (O'Connor, J., joined by 
Souter and Breyer, JJ., · concµrring) . ("In context, a. disclaimer. helps remove. doubt' 
about state approv<i.l Of respondents; religious message:"); id. at 769 (plurality 
opinion of Scalia,··J., joiriedby Rehnquist,. C.J~, and Kennedy and Thomas, JJ~} ("Lt: 
Ohio is concerned about misperceptions, .·nothing· prevents it from requiring all 
private displays in the square to be.identified as such.•.•); id. at 784 .(Souter, J., 
joined byO' Connor' and Breyer I 'JJ. I c():il.curring}. ("I vote to affirm in large' part . 
because of the possibility of affixiriga sign to the cross a9,equately disclaiming 
any government sponsorship or endorsement of it..•!); Mergens,. 496 u.s. at 251 · 
(plurality opinion of 0' Connor, J .) ("Tothe extent a schOol IT)akes clear that its I 

recognition of respondents' proposed club is. nOt Cinendorsement of the views Of the 
club's participants, . ~ . students will reasonably: understand that the school's .. 
officia,l recog11ltion o~ the club evin~es neutrality toward, rather than endorsement 
of·, religious 'speech.").: [:FN5] · 

·.· 
.FN5. :tn .this ca.se, moreover,· any .clui.nce of widespread audience confusion is 
all but nonexistent given that the'stU:dentsthemselves elect'thespeaker and 
are thus 'necessarily aware ,of. the school policy . 

. . 

In ·short, a disclaim'er .is. not ccmstitut'ionally .. reqµired heie: But given that this· 
is a facial challenge and. given the current pq.ctice. at Santa Fe High Schoql, the 

·Court could leave for *18 · anothe,r .day .. the question whether and/or under what 
circumstances. a disclaimer ever might ·be necessary. . 

'' •• ,. • ·' '. '· > 

c. The Scarcity of the' Forum Does.· Not Ftlte:i;- th~· Constituti()nal Analysis. 
. . 

. The forum in this case is scar:Ce, iri the sense that only one Student uses it .at 
each home varsity football game·, and there are only three to. six home games a year. 
But the fact of scarcity does. not alter .the neutrality analysis: 

First, aS the Cburtin Rosenberger explained; the government's provision' of a. 
neutral forum does not suddenly become problematic iforily a few speakers can 
util.ize the forum. tn'such circumstances,. it ls· "incumbent on j:he State .. · .. to 

.. ration or allocate the scarce resour:cee; on same acceptable neutral principle; but 
nothing .fo our (jecision [in L<imb's·Chap~l] indicated that scarcity would give the 
State the right tO exercise viewpoint Cifscriminatio~ that is otherwise · , , 
impermissible." S15 U.S.': at 835. The co:urt thus fl~tly rejected the. suggestion, that 

·scarcity provided a: rationale fordiscr:imfriCition against religious. speech: "The 
government cannot justify viewpoint ·discrimination among private speakers' ori the 
eco,nomic. fact of scarcity. Had the: meet::.ing'· rooms in Lamb's Chapel been scarce, had 
the demand been greater th~ri the s:upply,. our -decision would pave been no 
different,." ·rd. ··. •'. ' 

Justices Marshall and Brerina;n. ii.iso helpfully an('flyzed. th~ possible effects .oL . • .. 
·scarcity in the.ir separate .opinion in Merge~·s. Considering the possibility of a 

! 
:;1' 
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forum that did not "inc1ude the participation of more than one .advocacy-: oriented 
group;" 496 U.S. at 268 (Marshall, J., .concurring), those two Justices still did 

. not suggest that such a development would be unconstitutional. Rather, that t'act 
would simply make the school 'responsible, they said,. to "affirmatively diBcla.im any 
endorsement" of the private speech~ Id. 

Second; and this is important, the school here does not decide whether the.speaker 
will utter religious words, nor does *19 the school premise availability .of the .. 
foruin on whether the speaker 'will utter religious words .. The forum is neut:ral, and 
the choice whether to invoke God' s name or speak religious words is within the 
sole discretion of the student. 

Compare, by contrast;· a situation where the government could allow only a single 
school group to meet ori school grounds. Suppose that a number. of clubs applied for 
the facility. Suppose further that the school chose a religious club -- because it 
was religious -- rather than allocating the scarce facility on a religion--neutral 
basis. In that Case, an Establishment Clause i~sue would arise. Ih this case, 
however, the school has, done nothing to favor 9r promote a speaker who may choose 
to speak religious words over a speaker who may choose not to speak religllous 
words. 

D. The Sole Issue Here is the Facial Constitutionality of a High School Policy 
That.Permits 1 But Does Not Require, Student Re1igious Speech at Extracurr:Lcular 
Football Games. 

The Court has stated that Establishment Clause jurisprudence is "delicate and 
fact-sensitive," Lee, 'sos U.S. at S97, and that !' (e]very .government .practice must 
be judged in its unique circumstances," Lynch v. Donnelly,. 465 U.S. 668, 694 (1984). 
(~'Connor, J., concurring). In this case, that principle ~uggests particular 
attention to the following points. · 

First and most importantly, as w.e<have already, explaine.d, this case involves a 
facial challenge to a student speech policy where the student is free to speak a 
religious message-~ or not -- as he or she sees fit. 

Second, as we have said, the Court could uphold the stude.nt speech pbl1cy without 
reaching the. question whether and/or under what c.ircumstances a disclaimeF ever 
niight be necessary. 

*20 Third this case involves a.high school. The Court need not consider )Nhether 
., ' the same principles would apply to elementary school events. 

, Fourth; the speech policy before the Court applies only to football games. A 
football game is extracurricular arid more in .the nature of a student event' than are ·' 
curricular I school-dominated events such as graduations '·and daily classes. While 
graduations and classes unmistakably bear. "the imprint of. the State,." Lee, 505 U.S. 
at S90, extracurricular activities. generally provide an opportunity for students to. 
participate without the same degree of school .control.' To be sure, faculty advisors 
or coaches are important, but .the football team, the debate team, the che1:!rleading 
squad, the newspaper, the yearbook, the school play are activities designed to give 
students an extra degree of freedom. to grow and learn and err ·in a les·s autocratic, 
less structured environment. In short, the coercive, state-doininate.d atmosphere 
described 'in Lee simply does not translate t.o extracurricular events such. as 
football games. Cf. Mergens, 496 U.S; at 267 (Marshall, J., concurring) ("To.the 
extent that a school emphasizes the autonomy of its students, there is a 

·Corresponding decrease in the likelihood that f3tudent speech will be regarded as 
school speech. 11 ) • · 
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II. RESPONDENTS' POSITION WOULD REQUIRE PUBLIC SCHOOLS TO ACT AS AGGRESSIVE 
"RELIGION CENSORS." 

By allowing the student speaker to say what he br· she chooses (so long .as the 
message is within the very .broad bounds. of the school policy), the Sagta Fe scho.ol 
distrii;::t avoids entangling itself in the difficult task of determining what is 
religious speech and what is not. Respondents·' position, by contras,t, would 
generate enormous practical problems .that only highlight the flaws in their 
argument. 

If the student speaker must avoid, "prayer," as respondents demand, does that mean 
all references to God? What about *21 references to the "Father"? The "Father 
above"? Must the student avoid a reference to "our Creator''? Can the student ask 
the crowd to observe a moment of siledi:;e for the crowd members "to pray" as they 
wish? can the student refer to the afterlife? can the student, without invoking 
God, use phrases that originated. in the Bible? Ts the word ,;bless II ok? 

Who knows. What we do know is that the public schools -- and then the courts -­
would have to monitor the private speech of individuals to make these and hundreds 
of ·other nuanced judgments and try to drawa.lihe between religious and non.,­
religious speech. But just as 'this Court is "ill-equipped to sit as a. national 
theology board, 11 County of Allegheny, 492 U .. S. at 678 (Kennedy, J., concurring and 
dissenting), so too Santa .Fe High School is ill- equipped to sit as a loc~il 
Religion Censor, ordered by this Court to painstakingly eliminate all traces of 
private rel.igious expression from its school. See Mergens, 496 u. S. at· 253 
(plurality) (denial of the .forum to religious groups "might well create greater 
entanglement problems in the form of invasive monitoring to prevent religious 
speech at m~etings at whicll such speech might occur"); cf. Lee, 505 U.S. at 616-17 
(Souter, J., concurring) (regarding judicial review of speech for sectarian· 
influences: 11 I·. can· hardly imagine a subject less amenable to the competence of the 
federal judiciary,. or more deliberately: to be avqided where possible. 11

) • 

And the.school would need to play the role of Religion Censor not just at football 
game.s, but at all school events arid gatherings. What to do about: A student running 
for student council who wants to say at an pre-election debate that the philosopher 
most influential to her was Jesus Christ and to explain why? A student at an awards 
banquet who wants to give thanks to God? A football captain who speaks to the team 
before the game and wishes to say a prayer and to ask God to bless the team? A 
student newspaper writer who wishes .to write why his religion is important to him? 

*22 Logically at least, all are prohibited in respondents' Orwellian world. The 
schools throughout th~ country would ha'{e to r,eview statements and messages at all 
school events t 0 ferret out. religious content.· Schools would necessarily engage. in 
"government censorship, to ensure that all'student '[speechJ·meet some baseline 
standard of secular orthodoxy." Rosenberger, 515 U.S; at B.44. As the Court stated 
in Rosenberger, however, the "first danger to liberty lies in granting the State 
the· power to examine publica_tions to determine whether or not they are based on 
some ultimate idea and, if so, for the. State. to classify them." Id . .at 835. 

There should be no mistake, then, about what's at stake here. If the theory 
advanced by respondents is to become enshrined in this Court's case law, the full 
extermination of private religious s'peech from the public schools would be well on 
its way. See Adler v. Duval County School Bd., 174 F.3d 1236, 1256- 57 (11th Cir. 
1999) (Marcus, J., dissenting) (" [T]he majority opinion has come perilously close 
to pronouncing ah absolute rule that would excise all private religious expression 
from a ,public graduation ceremony .... 11 ). 

/ 
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The Court should adhere to the principle of neutrality, avoid entangling schools 
in the review of student speech for religious.words and influences, and uphold ~he 
Santa Fe po.licy. 

III. THE SCHOOL POLICY SERVES LEGITIMATE PUBLIC PURPOSES. 

The express purpose of the Santa Fe policy for· football games is "to' solemnize the 
event, to promote good sportsmanship and studen.t safety, and to establish the 
appropriate environment for the competition." Pet. App.· Fl. Those are "legitimate 
secular purposes." Lynch·, 465 U.S. at 693 (O'Connor, J., concurring). ("solemnizing 
public occasions, expressing, confidence in .the future, and encouraging the 
recognition of· what is worthy of appreciation. in society" are legitimate necular 
purposes). 

I 

*23 The. policy al.so provides an opportunity· for the individual student speakers to 
express themselves publicly, thereby improving their own confidence and skills. And 
it allows the student speakers to seek unity within and reflection among the 
student body, thereby helping to hea.l some of the schisms and frustrations that 
inevitably develop in high schools. One need not reflect long on some of the 
horrific events in this country's public high schools in the past year to 
appreciate the desirability and validity of such goals. 

The court of appeals did'cast negative aspersions on the fact that the school 
policy states that the student' may give an "mess.age and/or invocation. II But that 
language is neutral toward religious speech -.:. and thus is entirely permissible. As 
·Justice O'Connor explained· in Wal;I.ace v. Jaffree, even if a "statute specifies that 
a student may choos.e to pray silently during a quiet moment, the State has not 
thereby .. encouraged prayer over 0·ther specified alternatives." 472 u .s. 38, 73 
(1985) (O'Connor, J., concurring). Thus, Justice.O'Connor noted that a neutral 
moment of silence law "that is. clearly drafted andimpleniented so.as to permit 

.prayer, meditation, and reflection within the prescribed period, without endorsing 
one alternative over the others, II wo.uld pass musrer; Id. at 76. 

Chief Justice Burger and Justice White both concurred with Justice O'Connor's 
analysis on this point. Chief Justice Burger explained: "To suggest that a moment­
of.:.silence statute that ,includes the word 'prayer' urn;::onstitutionally endorses 
religion, while one that simply provides for a moment of silence does not, 
manifests not neutrality but hostility toward teligiori. 11 Id. at 85 (Burger, C.J., 
dissenting). The Chief Justice agreed with Justice O'Connor that it "makes no sense 
to say" that a state "endorse [s] prayer" by specifying t.hat "voluntary' prayer is 
one of the authorized activities." Id. And Justice White noted that the student who 

. asked Whether he Can pray during a moment Of Silence must be told "yes I II and II [i] f 
that is the. case, I would not invalidate a statute 't9at at the outset *24 provided 
the legislative answer to the question,· 'May I pray?·"' Id. at 9i (White, ,J., 
dissenting) . 

As Justice O'Connor suggested in Wallace, it would be a bizarre rule, to .Put it 
charit::i.bly, that ~ondemp.ed a school .policy where a student could give a "message 
and/or invocation," but allowed a policy where a student could give a 11 me:ssage" -­
when in fact the student was free under both policies to 1speak religious words. If 
the Constitution turned on such a strange distinction, the school here surely would 
re-adopt its policy without: the .word "invocation" and· then school officials would · 
spend their time answering "yes" to .students asking.whether· they could utter 
religious words. That mak.es no sense, as the three Just.ices who addressed the issue 
concluded in Wallace. 
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In that reg,ard, we 'note that the five-Justice majority opinion in Wailace never 
said' that.inclusion of the word "prayer" as a mere alternative rendered the Alabama 
statute unconstitutional. Rather, there was "unrebutted evidence of legislative·· 
intent," id. at 58 -- evidence. that "ma[de] it unnecessary, and indeed 
inappropriate, to evaluate the practical significance of the .addition 'of the words 
'or voluntary prayer' to. the statute." Id. at 61. 

Santa Fe's policy carefully follows the path charted by Justice O'Connor iri 
Wallace. The policy's neutral phrase "message and/or invocation" makes clear that 
the student may -- but need not -:-- choose to invoke God's name or speak religious 
words. 

But "the neutral language.is itself skewed," respondents no doubt will argue. To 
begin with, such a suggestion borders on the incoherent, particularly in the 
context of a facial challenge. More to the point, a 'fundamental problem to which 
student speech policies such as Santa Fe's must respond is that many people have. 

\/ misread Engel and Lee v. Weisman to require the wholesale elimination of religious 
speech -- even private religious speech -- from the public schools. Indeed,. the 
Court *25 can take judicial notice of the fact that those cases led to such 
widespread misinterpretation by public school officials that the.President in·1995 
ordered the Secretary of Education to distribute guidelines nationwide explaining 
that student religious speech is not only permitted, but protected, in public 
schools. See Secretary Riley's Statement on Religious Expression, · 
http://www.ed.gov/Speeches/08-1995/ religion.html (May 1998) ("The purpose of 
promulgating these presidential guidelines [in 1995] was to end much of the . 
confusion regarding religious expression in our nation's public schools· ..... 
Schools may not discriminate against private religious expression by stud~mts 
.... "). 

The Santa Fe policy also combats that widespread misinterpretation by clarifying 
in a neutral way that religious speech is simply an alternative that is permitted, 
but not required, from student speakers at football. games -- akin to what the 
presidential guidelines stated and this Court held in Widmar, Mergens, Lamb's 
Chapel, and Rose.nberger. 

IV. CONJURING UP SOME FUTURE "PARADE OF HORRIBLES" IS NOT A BASIS FOR STRIKING 
DOWN THE POLICY ON ITS FACE. 

Respondents.may suggest that most speakers at football games ult~mately will 
choose to say religiolls words. But in this facial c;hal.lenge t.o the policy; with no 
record to analyze, there is no ba,sis to assume that the f.orum in_ fact will be used .. 
primarily by speakers employing religious words. See United States v. Salerno, 481 
U.S. 739, 745 (l987). The Court here has only to determine "whether.it is possible 
for the [policy] to be implemented in a coristittitional manner." Mergens, 496 u. s: 
at 260 (Kennedy, J., concurring); see also Bowen v. Kendrick, ·407 U.S. 589, '612 
(1988) . 

In any event, if most speakers express religious words, that development could 
raise (at most) .claims of audience confusion over whether the government had 
somehow encouraged or *26 endorsed religion. Of course, a disclaimer making clear 
that the private speech is not approved or endorsed by the state, while not 
constitutionally necessary with respect to an individual's verbal spee'ch~ ·see 
Pinette, 515 U.S. ·at 786 (Souter., J., concurring), .would eliminate any conceivable 
problem, .see Mergens, 496 U.S. at 266-70 (Marshall, J., concurring): 

The.re is a more direct and persuasive answer, however, to this ·kind of argument. 
The fact that some.percentage (even 100%) of the speakers at a public school event 
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may choose to engage in rellgioijs s~eech in a neutra,lly available forum cannot oe a .. 
constitutional problem any more than if ,100% of gov~rnment workers donate_ a po;rtion 
of' their sala;ries to religious o,rganizatiOnfl/ Cf. Witters; 474 U.S. at 486; see 
alSo .Agostini/ 521 U.S. at 229 ("Nor are we willing to conclude that the , .. · , 
cons ti tutionali ty of- an aid. program depends on the nµmbi;ff of sectarian. school 
student's .whb happen to re~eive. the otherwise· neut·ral aid."); Mueller, 463 U.S .. at 
401 (,"We would be loath to _adopt a -rul~ .gro'u'nding_ the constitutionality of a· 
facia:).ly ;neutral _law· on· arinuci.1 reports ·reciting the e_xtent to. which various classes. 
of citizens claimed benefits und_er the law. 11). 

Con~ider.the following practical·e:X~hiple of t~e problems_ with this kind of 
approach: If. High School A has, 1eVepts where 10~ of. the students utter religiou's 
words, High School B holds events where. SO% of t_he students utter religious wordf3, 
and Higb School 0 has events where 95% of t_he students utter religious words, what_ 

. result? Do the percentages matter? Do the relat.1ve per,centages matter?_ How?· Does 
High School C have to tell so.me students to .stop speaking religious words?· Whic_h_ 
ones?. (And what ex!3-ctly are si.iffic:iently' "religi'ous words" to use in making this 
calculation, in any ·event~) [FN6) . . . , 

. . . . ·' " ':- .· 

FN6. Respondent's may also 'raise. the ~pec:l~r that school officials will iri •· 
fact 'coerce students into providing religibu13, messages' If so, that will 
provide occasion: for an as:-applied ch'all.e?:ige. to t_he SCh(JOl ''s implementation 

·of its policy. See Bowen, 487 U.S. C'i.t 618~21'; Pinette, 515 U.S. at 766 
·(plurality opinion of Scalia; J;.) ·(discussing hypothetical applications where 
a "governmental·, ertti ty manipulates _its a_dministration of. a public, forum") ·' . 

'• .. ,'· ·.·· .. 
*21 V. THE COURT; S PRECEDENTS HAVE LONG 'FOUND GO\TERNMENT NEUTRALITY TOWARD 

RELIGION CONSISTENT-WITH THE..ESTABLISHMENT 'CLAUSE . 
. ' . . . . - - . . . 

In Establishment c'!.ause cases, the'search for arioverqrching. test is not always 
·necessary, see Lee, 505 U;S.·at 586, .and.can'.someti;nes be counterproductive or even 
·harmful, see Board of Ed .. of Kiryas Joel Village s,chool Dist. v. Grumet, 512 U.S.· 
687, 718 (1994) (0 I Connor, J., concurring) ("Any. t,est that must deal with_ widely 
disparate situations risks.being so::·vague as to pe useless •.•. 'Lemon has, with 
some justificatior:i, bee11: criticized Ori ~his score;"). . . . 

The Cou:i;-t, ·of c,our,se, has. b~en':closely aria deeply div'Ided.'.regarding the 
appropriat.e test ancl ,,,ay to analyze goyerninent practices (i) that favor or promote, 
religion over non:..religion and Aii) that are det=ply rooted, in, our history and 

·tradition'. See. Lee, 5.05 u.s: ,at 632 (Scalia, J"; dissenting) (decision "lays waste 
·a tradition· that ,is as Old .as public_:schooi graduation cerem_onies themselves"); 
County of Allegheny, . 492 u .. s. at 657 .(Kennedy; J:, concurring .. and dissenting) ("A 

·test for implementing the protections of· the Establishment Claus.e that, if applied 
. _with consistency, would invalidate longstanding traditions cannot be a proper· . 

reading of the pause; 11
); Lynch, • 465 lL S :' ,at 674 (upholding government• s riati vity 

d,isplay: "There is an unbroken :history of offidal, adm9wledgment by all three 
branch~s of gover:nment of the role ot religion in. Arrierican life from at l,east 
1789~ 11 ),.; Marsh; 463 U.S. at 792 (legislatiye',pr,ayer constitution.al because it has 

.become ''part of the .fabric: of .our society"):·; Engel;. 3 7,0 U. S; at 446 (Stewart, J., 
*28 dissenting) ('1 Wha~· is relevant:' to the issue here .is .. ,. the history of the 
religious traditions of our people . '. ~'11 ) • ' ; . . , 

. But tho~e deep~juridi~~1 ai.vfsio~~ about:· t;:.~e proper Establishment: Clause "test" , 
' and. analysis have by and large disappeared·)- or been rriuted as· irrelevant -- when . 

the Court .has analyz~d, laws .neutral toward reHgi:on in cases. such as Widmar, 
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Mergens, Lamb's Chapel, and Witters. As Justice Thomas has explained, while the 
Court's Establishment Clause jurisprudenc:e aJTguably is "in hopeless disarray" in 
several areas, the principle that government 'neutrality satisfies the Establishment 
Clause "has enjoyed an uncharacteristic degree of consensus. •i Rosenberger_;• 515 U.S. 
at 861 (Thomas, J., concurring). No matter what Establishment Clause test might be 
employed, the .Court generally has held that a law neutral toward religion satisfies 
Establishment Clause scrutiny (with a limited exception not relevant to this case . 
[FN7]). 

·FN7. The Court has suggested that neutrality may not suffice in. that limited 
class of cases where government monies in.a neutral benefits program would go 
directly to religious institutions. Of course, that exception is of 
questionable validity and is in.consistent with the thru_st of the Court's 
modern jurisprudence establishingneutrality as an Ei;;tablishment Clause safe 
harbor. See Rosenberger, 515 U.S. at 852-63_ (Thomas, J., concurring}. But 
t_his. case, in any event, does not involve a funding program .. 

It is true, ·of course, that some citizens hostile to religion in any form may 
argue that even government neutrality toward private religion is still "t()o 
favorable" toward religion. These citiz~ns may riot want to .see private displays of 
religion in the open public square (as in -Pinette), to hear private individuals 
express religion in the public square (as here) , to read religious speech as an 
expressly listed alternative in a student speech policy, to know that religion is 
obtaining taxpayer~funded assistance on a neutral basis' (as with police and fire 

:protection for churches), to see places of worship built alon,gside other buildings 
in residential communities (as most zo;ning ordinances allow). Some citizens may 
want to .be free of *2~ private religious spe~ch and organization·s just as much as 
.they want to be. free from the government's "exercise of religion." Bu~ offense at 
one·• s fellow citizens is not and 'cannot .be the Establishment Clause test, at ·least 
not without relegatin·g religious organizations and religious speakers to bottom-of­
the-barrel stat~s in our. soci:ety - - below socialists and Nazis and Kian members and 
panhandlers and ideological' and· political advocacy groups of all stripes, all of 

.whom may use the neutrally available pubiic square and receive neutrally available 
government aid. 

I . . . 
·fhe R€li.9ion··clauSes, of>course,· do not r~qu~ie-any such· n:hOstility to.religion, 

religious· ideas, religious -people, .or religious schools." Kiryas Joei, 512 u.s. at 
717 (O'Connor, J., concurring). on''the contrary,, ,the Constitution, this.Court•(·s· 
precedent~, and our· traditions demand that gov~:r;-nment accord religious speech, 
religious people, and religious organizations at least ,the same treatment as theiJT 
secular counterparts. This Court-therefore has Stated time and again, and often . 
unanimously, that government: neutrality toward religion-~ meaning no dis.crimination. 
be.tween religious and non-religious organizations, people, and speech - - is _not an 
Establishinent Clause violation. Striking down a law neutral toward reiigiori, the 
Court has said, would reflect the "hostility to religion" that the Constitution 
neither requires nor_ permits. Rosenberger, Sl5 U.S; at 846; s·ee ·generally Eugene 
Volokh, Equal Treatment is Not Establishment, 13 Notre Dame J. L. Ethics &. Pub. 
Pol'y 341 (1999). 

Respondents ask this Court to ignore the neutrality of the school policy and, as~ 
necessary result, to cleanse public schoo~s throughout the country of private 
religious sp~~ch. The Court·should reject respondents' submission and affirm, as it 
has done many times before, that a 'neutral government ·policy of the kind maintaine_d 
by Santa Fe High School satisf~es the Es_tablishment Clause. 
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*30 CONCLUSION 

For the foregoing reasons,• as well as th.ose set forth in petitioner Is brief, the 
decision of the.court of appeals should be reversed. 

· U.S.Amicus.Brief,1999. 
Santa Fe Independent School Dist. v. Doe 
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Briefs and Other Related Docwnents 

Supreme Court of the United States 

SANT A FE INDEPENDENT SCHOOL DISTRICT, 
Petitioner, 

v. 
Jane DOE, Individually and as Next Friend for Her 

Minor Children, Jane and John 
Doe, et aL 

No. 99-62. 

ArgUed March29, 2000. 
Decided June 19, 2000: 

Students and their parents filed § 1983 action against 
school district, alleging that district's policies and 

· practices, including policy of permitting student-led, 
'student-initiated prayer before football games, 
violated Establishment Clause arid demanding 
prospective injunctive and declaratory relief in 
addition to money damages. The Uriited States 
-District. Court for the Southern District of Texas,· 
Samual B. Kent, J., ordered district to enact more 
restrictive policy, allowing only nonsectarian, 
nonpro~elytizing prayer, and appeals were taken. · 
The UI)ited States Court of Appeals for the Fifth.: 
Circuit, 168 F.3d 806, determined that even modified 
policy violated Establishment Clause. District's 
petition for certiorari was granted. The Supreme 
Court, Justice Stevens, held that: (1) student-led, 
student-iriitiated invocations prior to football games 
. did not amount to private speech; (2) policy of 
permitting such invocations was irnpermissibly 
coercive; and (3) challenge to policy was not 
premature, as it wa~ invalid on its face. 

Affirmed. 

Chief Justice Rehnquist filed a dissenting opinion, in _ 
which Justices Scalia and Thomas joined. --

West Headnotes 

[f] Constitutional Law ~274(2) 
92k274(2) 

The Fourteenth Amendment imposes the First 
Amendment's substantive limitations on · ·the 
legislative power of the States and their political. 

subdivisions. U.S.C.A. Const.Amends. 1, 14. 

) 

[2] Constitutional Law ~84,5(3) 
92k84.5(3) -

_ [2] Schools ~ 165 
1 

345k165 

Student-led, student-initiated invocations prior to 
football games, as _authorized by policy of public 
school district, did not amount to private speech, for 
purposes of Establishment Clause, as invocations 
were given over school's public address system by 
speaker who was elected by majority of studlent body, 
invocations took place on government prqperty at 
government- sponsored, school-related events, 
expressed purposes qf policy encouraged selection of 
religious message, and audience would perceive 
message as public expression of majority views 
delive_red -- with district's approval. U.S_.C.A. 

··Const.Amend. 1. 

[3] Constitutional Law ~82(9) 
92k82(9) . 

Selective, access _ does not transform government 
property into a public· forwn for First_ Amendment · · 
purposes. U.S.C.A. Const.Amend. 1. 

[4] Constitutional Law ~82(1) 
92k82(1) 

Fundamental -rights may not be submitted to vote; 
theydepend on the outcome of no elections . 

[5] Constitutional Law ~84.1 
'92k84.l 

The - Establishment Clause forbids a State to hide 
behind the application of formally neutral criteria and 
remain studiously oblivious to the effects of its 
actions. U.S.C.A. Const.Amend. 1. 

[6] Constitutional Law ~84,5(3) 
92k84,5(3) 

· In cases involving state participation in a religious 
activity, one of the relevant questions is whether an 
objective observer, acquainted with_ the text, 
legislative history, and implementation of the statute, 
would perceive it as a state endorsement of 1prayer in 
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• ( public schools. U.S;C.A. Const.Amend. I. 

[7] Constitutional Law ~84.1 
92k84.l 

When ·a ·governmental entity professes a secular 
purpose for an arguably religious policy, the 
government's characterization is . entitled to some 
deference, but it is nonetheless the duty of the courts 
to distillguish a sham secular purpose. from a sincere 
one. U.S.C.A .. Const.Amend. I. 

[8] Constitutional Law ~84.5(3) 
92k84.5(3) 

School sponsorship of a religious message is 
impermissible because it sends the ancillary message 

·to membeJ,"s of the audience who are nonadherents ·. 
that they are outsiders, not full members · of·. the 
political community, and an accompanying message · 
to adherents that they are insiders, favored members 
of the political community. U.S.C.A. Const/Amend~ 
J. 

[9] Constitutional Law:~84.5(3) .. 
92k84.5(3). 

[9] Schools ~ 165 
345k165 

. Public school district's policy of peilriittiD.g student­
.led, student-initiated invocations or statements before 
high school footbatl games was impermissibly 
coercive, despite policy's mechanism of authorizing 
student elections to determin.e whether invocations 
_would be given and which student would lead them, 

' as such elections were product of district decision and 
.encouraged divisiveness alorig religious, .. lines, 
·students' decision to attend football games coul.d not 
be deemed entirely voluntary, and, even if attendance 
was voluntary, district could not. compel student to 
choose between religious conformity and foregoing 
attendance at game. U.S.C.A. Const.Amend .. 1; 

c-[10] Constitutional Law ~84.1 · 
92k84.1 

Th~ preservatiol). and transmission of religious. beliefs 
. and worship is. a responsibility and a choice 
committed, to the private sphere. ti:S.C.A. 
Const.Amend. 1; 

[111 Constitutional Law ~84.1 
92k84.1 

Page 2 

· It is a tenet of the First Amendment th.at the. State 
cannot require one of its citizens to forfeit his or her 
right1; and benefits as the . price of resisting 
conformance to state-sponsored religious practice. 

· U.S.C.A. Const.Amend. I. 

[12] Constitutional Law ~84.1 
92k84J 

The government. may no more use social pressure to 
enforce religious orthodoxy than it may use more 
direct means. U.S.C.A. Const.Amend. 1. 

[13] Constitutional Law ~84.5(3) 
92k84.5(3) 

The. Religion Claus.es of the First Amendment do not 
impos~ a prohibition on all religious activity in public 
schopls. U.S.C.A. Const.Amend. I. 

[14] Co.nstitutional Law, ~84.5(3) 
92k84.5(3) 

First Amendinent's Religion Clauses do nof prohibit 
any public school student from voluntarily praying at 
any time before, during, or after the schoolday. 
u.s.c:A. Const.Amend. I. 

[15] Constitutional Law ~46(1) · 
92k46(1) 

StUdents' and parents' challenge to constitutionality of 
public school. district's policy of permittillg student­
led, student-initiated invocations or statements before 
high · school · football games was not premature, 
although no message had actually been delivered 
under. policy, as policy was invalid on its face 
because it. establi,shed improper majoritarian, student-· 
body election on religion, and had purpose of, and 
created perception of, encouraging delivery of prayer 
at series of important school events. U.S.C.A. 
Const.Amend. L · 

[ 16] Constitutional Law P 84.1 
92k84.l 

Under the· Lemon standard, a court must in~alidate a 
statute challenged Junder the Establishment Cfause if 
it lacks a secular legislative purpose. U.S.C.A. 
Const.Amend. 1. 

[17]Co:µstitutlonal Law ~84.5(3) 
92k84.5(3) 
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[17) Schools~l65 
345kl65 

! Public school district's policy of pennitting student­
led, studerit-initiated invocations or•statements before 
high school football games lacked valid secular 
purpose, but was instead implemented with purpose 
of endorsing school prayer, in light of text of policy, 
which reflected district's involvement in election of 
speaker and content of message, and evolution of 
policy, wl;i.ich •arose in response to issue bf scho.ol 
prayer. U.S.C.A. Const.A.nJ.end. L 

[18) Constitutional Law ~84.1 · 
.• .. 92k84.l 

Whether a government acttv1ty violates the 
Establishment Clause is in large part a legal question 
to be answered on the basis of judiCial interpretation . 
of social facts; every governinent practice mu~t be 
judged in its unique circumstances. U.S.C.A. 
Const.Amend. 1. · · · 

**2268 *290 Syllabus [FN*] 

FN* Th~ syllabus constitutes no part of the opi~ion 
of the Court but has been prepared by the Reporter of· 
Decisions for the convenience of the reader. ·see 
United.States v. Det~oit 'Timber & Lumber Co., 200 
U.S. 321, 337, 26 S.Ct. 282,50 t.Ed. 499. 

Prior to 1995, a student elected as Santa Fe High 
School's student council chaplain delivered a prayer 

· over the public address system before each .. home 
.... varsity football game. Respondents, Mormon and 

Catholic students or alillnni. and their i:nothers, filed a 
suit challengirig this practice and.· others tlnder the 
Establishment Clause of the First Amendment. 
While the suit was pending, petitioner school district 
(District) adopted a different policy, **2269 whlch 
authorizes two student elections; the first to deterniine 

. whether "invocations" should be delivered at games; 
and the second to select the spokesperson to deliver 
them After the students held elections ·authorizing 
such prayers and selecting a spokesperson, the 
District Court entered an order. modifying the policy 

·to permit only nonsectarian, nonproselytizing.prayer. 
The Fifth Circuit held that, even. as modified by the 
District Court, the football prayer policy was. invalid. 

Held: The District's policy pennitting ·student-led; 
student-initiated prayer at football games violates the. 
Establishment Clause. Pp. 2275-2283. 

(a) The Court's analysis is guided by .the pr,inciples 

I 

endorsed in Lee v. Weisman, 505 U.S. 577, 112 S.Ct. 
2649, no CEd.2d 467. There, in concluding that a 
prayer delivered by a rabbi at.a graduation ceremony 
violated the Establishment Clause,· the Court. held 
that; at a minimwn, the Constitution guarantees that 
government may not coerce anyone· to support or 
participate ill religion oi: its exercise, or otherW:ise act 
in a way that establishes a state religion or religious 
faith; or tends to do so, id., at 587, 112 S.Ct. 2649. 
The District argues unpersuasiveiy that· these 
principles are inapplicable because the; policy's 
messages ·are private student speech, not public . .. 

· speech. The delivery of a message· such .as the 
invocation here--on school . property, at school-· · 
sponsored· events, over the school's public address 
system, by a speaker representing the student body, 
under the supervision of sc.hool faculty, and pursuant 
to a school· policy that explicitly and implicitly 
encourages . public prayer--is nqt properly 
characterized as "private" speech. ·Although the 
Disµ-ict relies heavily on this Court's cases addressing 
public forums, e.g., Rosenberger v. Rei:tor and 
Visitors of Univ. of Va.; 515.U.S. 819, 115 S.Ct. 
2510, 132 L.Ed.2d 700, it is clear that the District's 

· *291 pre.game c.eremony is not the type of forum 
discussed.in such cases .. The District simply does not 
evince an intent to open its ceremony to 
indiscriminate use by the stu.dent body generally, see, 
e.g., Hazelwood School Dist. v. Kuhlmeier, 484 U.S . 
.260, 270, 108 S.Ct. 562; 98 L.Ed.2d 592, but,rathei:, 
allows on1y one student, the same student for the 
entire season, to give the µivocation, which is subject 
to particular regulations that. confine the content and 
topic cif the student's message. The majoritarian 
process i]llplemented by the District guarantees, by 

. definition, that minority candidates will never prevail 
··and that their views will be. effectively silenced. See 

Board of Regents · of Univ. of Wis. System v. 
Southworth, 529 U.S. 217, 235, 120 S.Ct.1346, 146 
L.Ed.2d 193. Moreover, the District has failed ·to 
divorce itself from the invocations' religious content. 
The policy involves . both perceived arid actual 
endorsement of religion, see Lee, 505 U.S., at 590, 
112 S.Ct. 2649, declaring that the student elections 
take place because the District "has chosen to permitn. 
student-delivered invocations, that the invocation 
"shall" be conducted. "by the high school student . 
council" "[u]pon advice and direction· of the high 
school principal," and that it must be consistent with 
the policy's goals, which include "solemniz[ing] the 
event." A religious message is . the most obvious 

· method, of solemnizing an event Indeed~ the only 
type of message expressly endorsed in the policy is ari 
"invocation,"· a term which primarily describes an 

. . . 
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appeal for divine assistance and, as used in the past at 
Santa Fe High School, has always entailed a focused 
religious message. A conclusion that the message is 
not "private speech" is also established by factors 
beyond the policy's text, including the official.setting 
in which the invocation is delivered, see, f.g., 
Wallace v. Jaffree, 472 U.S. 38, 73, 76, . Hl5 S.Ct. 
2479, 86 L.Ed.2d 29, by the p~licy's shani secular 

.. pllipose.s, see id., at 75, 105 S.Ct. 2479, and by its 
history," which indicates that the District intended to 
preserve its long-sanctioned · practice of ·prayer 
before football games, see Lee, 505 U.S., at 596, 112 
S.Ct. 2649. Pp. 2275-2279. 

**2270 (b) The Court rejects the District's argument 
that its policy is distinguishable from the graduation 
prayer in Lee because it does not coerce students to 
participate in religious observances. The firstpart of 
this · 'argument-~that there is no impennissible 
government coercion because the· pre game messages 
are the product of 1 student choices--fails for the 
reasons . discussed above . . explaining why the 
mechanism of the dual elections and student speaker 
do not turn public speech into private speech. The 
issue resolved in the first election was whether a 

·student would deliver prayer · at varsity football 
games, and the controversy· in this case demonstrates 
that the students' views are not unanimous on that 
issue. One of the Establishment Clause's purposes is 
to remove debate over thfa kind of issue from ' 
governmental supervision or controL See Lee, 505 
U.S., at 589, 112 S.Ct. 2649; Although the ultimate 
choice, of student speaker is attributable ' to the 
students, the District's decision: *292 to hold the 
constitutionally problematic election is clearly a · 
choice attributable to· the State, id., at 587, 112 S.Ct. 
2649. The second part of the District's argument~­
that there is no coercion here because attendance at 
an extracurricular event, unlike· a graduation 
ceremony, is vohmtary--is unpersuasive. · For some 
students, such as cheerleaders, members of the band, 
and ·the team members themselves, attendance at 
football games is mandated, sometimes for class 
credit. The District's argument also minimizes the 
immense social pressure, or truly genuine desire, felt 
by many students to be involved in the extracllrricular. 
event that is American high schoolfootball. Id., at 
593, 112 S.Ct. 2649: The Constitution demands that 
schools not force on students the· difficult ·choice · 
between attendi.llg these games and avoiding 
personally offensive religious rituals. See id., at 596:: 
112 S.Ct. 2649. Pp. 2279~2281. 

( c) The Court also rejects the District's argument that 
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respondents' facial challenge to the 'policy necessarily 
mµst fail because it is premature: No invocation has 
as yet been delivered tinder the policy. This 
argument assumes that the Court is concerned only 
with the s~rious constitutional injury that occurs when 
a student is forced to participate in an act ofreligiotis 
worship because she chooses to attend a school event. 

··. But.the Constitution also requires.that the Court keep 
in mind the myri~d, subtle ways in which 
Establishment Clause values can be eroded, Lynch v. 
Donnelly, 465 U.S. 668, 694, 104 S.Ct. 1355, 79 
L.Ed.2d 604, a11d guard against other different; yet 
equally important, constitutional injuriei;'. One is the 
mere passage by the District of a policy that has the 
purpose and perception of government establishment. 
of religion. See, e.g., Bowen v. Kendriok, 487 U.S. 
589, 602, 108 S.Ct. 2562, 101 L.Ed.2d 520; Lemon 
v. Kurtzman; 403 U.S. 602, 612, 91 S.Ct. 2105, 29 

. L.Ed.2d 745. As discussed above, the policy's text 
and,. 'the circumstances surrounding its enactment 
reveal that .. it has such a purpose; Another 
constitutional violation · warranting the Court's 

. attention is the District's implementation of an 
electoral process that subjects the issue ofprayer to a 
majoritarian vote. Through its election scheme, the 

•·· District has established a governmental mechanism 
that turns the school into a forum for religious debate 
and empowers the student body majority to .subject 
students of. minority views to constitutionally 
improper messages, The award of that power alone 
is not acceptable. Cf. Board of Regents of Univ. of 
Wis. System v: Southworth, 529 U.S. 217, 120 S.Ct. 
1346, 146 LEd.2d 193. For the foregoing reasons, 
th.e policy is invalid on its face. Pp. 2281-2283. 

168 F.3d 806; affirmed; 

STEVENS,}., delivered the opinion of the Court, in 
whicq O'CONNOR, KENNEDY,, S,OUTER, 
GINSBURG, and BREYER, JJ., · joined. 
REHNQUIST, *293 C.J., filed a dissenting opinion, 
in which **2271 SCALIA and THOMAS, JJ., joined, 
post, p. 2283. 

Jay A; Sektilow, for petitioner. 

John Cornyn, Austin, TX, for Texas, et al., as amici 
·curiae byspecial leave of the Court. 

Anthony P.Griflin; Galveston, TX, for respondent 

*294 Justice STEVENS delivered the opinion of the 
Court. 
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Prior.to 1995; the Santa }fe HighSchool student"· 
who ~occupied·. the school's elective . office.i of studen.t 
cmmcil chaplain delivered a prayer over the· publiC ' 

;address system before each varsity football game. for 
.the entire season. This practice, .'along with! others; 
,was challe,nged in District CoUrt as a violation o.f the . 
'Establishment Clause of the First·· Amendment. 
While these. proceedings were pending in the. District··. 
Court; the school district adopted a different policy 
that permits, but does not require, prayer iilltiated 
and led by a student at all home·games. The.District 
Coll.rt entered an order 'modifying . .that pblicy to 
permit only nonseetanan; nonproselytizing ·prayer: 
The Court of App~als held .that, even as modifieci by. 

·• .:th~·.· District. Court, the football prayer. po,licy ·was· 
.. ·invalid, We granted the school distriCt's p~tition for 
: certiorari to review tliat holding. . . ' •. . ' 

I 

. The Santa Fe Independent School p'istrict ·(Di.strict) 
is a political subdivision. of the State of: Texas, 
iesponsible for. the education .of more. than 4,000 
.·students in a small commtµrity in the southern part of. 

.• the. State. . The District includes the Santa Fe High 

•

' .. ' . ,· ,;·~·chool, two primary schobls, an intermediate school 
; 'and thejunior high school.' Respondei:itsire two ~ets 
of current or former students and their respective ··, 
mothers. One family is Mo~cm and the other is 

. Catholic. . The District Court pe~tted r~spohdents .·.• 
CDoes) to litigate anonymously to protect themfroni 

· '-illtfuridation or harassment. [FNl] · · · 
,. ' . -: . . ,· 

FNL Adecisiop, the Fifth Circuit Court of Appeals · 
noted, that many• District officials "apparently' . 
neither agreed with nor particularly respecte~i:" J68 . 
F.3d 806, ~09, n. 1 (C.A.5 1999). About a month 
after the complaint ·was filed; . the District. Coiirt 

' entered an order tha:t provided, in part: ' . 
. "[A]ny further attempt on the "part of District or 

school administration, . offic:i~~. .· co~seilors, 
teachers, employees or· servants of the ·School 
District; .Parents, students or anyone else, overtly or 

.. · covertly to ferret out the identities of the Plaintiffs in: 
this cause, .• by means . of bogus ' petition~, 

. questionnaires, individual.,. ·interrogation, • or 
.·, . downright· 'snooping', . wil( •cease immecifately. 

· Al'NONE TAKJNG ANY AcVION ON SCHOOL .. 
· PROPERTY, DURING SCHOOL HOURS, OR 
WITH .SCHOOL RESOURCEs···oR APPROVAL 
FOR PURPOSES OF ATTEMPTING TO ELICIT 
THE NAMES OR IDENTITIES . OF . THE 
PLAINTIFFS IN THIS CAUSE ()p ACTION, BY 
OR ON BEHALF OF ANY OF· THESE 
lNDIVIDUALS, WILL FACE THE HAI{SHEST 
POSSIBLE CONTEMPT. SANCTIONS FROM 
THIS COURT, .AND MAY;. ADDITIONALLY\·· 

Pages 

' . . 

FACE CRIMINAL LIABILITY. The Couri'wants 
the~e pfoceedings adciressed on their merits,. and not·. 
on the basis of intimidation or harassment of. the 
participants on either side." App. 34~35. · 

. *295 .;Respond~nts cm~menced .this actio~. in Aprll 
1995 and.' moved for a temporary restraining orqer to 
preverit the Distriet from violating the Establishment 

· Clause ;:it the imminent graduation exercises. 'in their 
complaint. the Does alleged that. the DiStrict .·.·.had 
engaged in. several proselytizing practices, such as 

·. pfqmoting attendance at a: Baptist revival meeting, .· 
.encmrragmg membership in religious clubs, 

., ••. chasfisiµg children who . held niinorify religious 
beliefs, . and distributing Gideon Bibles on school 

· premises: They a.lso ·alleged that the District allowed 
students . .to · read · Christian invocations and 

· ·. . benedictions .from the stage at graduation ceremonies,. 
·.: *~2272 [FN2] and to deliver overtly.Christian 

prayers over. the publfo · address system at home 
·· football gamers: · 

,''. 

FN2. At th~ 1994 graduation ceremony the senior 
.da~s presidentdi;:livered this invocation: . " · 
"Please bow your heads. ' 

. "Dear-heavenly Father, drank you for allowing us to 
· . gatJ:ier hete safely tonight. . We thank you for the 

· .. worideiful , year you have allowed· us to :spend 
. . . together•.as students ,of Sai1ta Fe. We thank you for 

9ur teachers who have devoted many hoilrs to each 
o'f us .. :Thank you; Lord; for our parentsand may. 

. each ~ne receive the Special blessing. We pray a)so 
. for a blessing a:nd guidance its each student moves 
· ; forward inthe futiire. · Lord, bless this ceremony and· 

· . give us all a safejourney home. In Jesus' name We 
· piay." Id.; at 19. · · 

On. May 10, 1995, the District Court entered an 
. 'interim order addressing a number of different issues. 

[FN3] " With respect *296 to the impendillg 
;,. graduation, the order provided that · ... "non-
' dertonilnational prayer" consisting of "an invocation · 

llJ1d{or benedictiorii• could be presented by a semor · 
stiident or students selected by members of the 
grad~ating class ... The' tex:t of the prayer was to be 

· detefmined > by·· .. the. students; without scrutiny or 
· pre~pproval by schooL officials: References ·to · 
par_ticular ~eJigimis figures "~uch as Mohammed, 
Jesus·; Buddha, or the like" would be. permitted "a.s 

• long as. the general thrust of the' prayer. is' non-
prosel:Ytizilig.11 App; 32. · 

.. · ... •, · ... •. FNJ: F,or example, it prohibited school officials.from 
• ' · · . ei:idorsing or partic:ipating in the baccalaureate 

\.' .· . ceremony sponsored by the Santa Fe Ministerial . 
Alliance, and ordered the District to .. establish 

. . 
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policies t~ deal with 
"manifest Fiist Amendment infractions of teachers 
counsellors, or other District or school officials o; 
personnel, such as ridiculing, berating or holding up 
for inappropriate scrutiny or examination the beliefs 

·of any individual students. Similarly, the School 
District will establish or clarify existing procedures 
for excluding overt or · covert sectarian and 
proselytizing religious teaching, such as .the use of 
blatantly denominational religious terins in spelling 
lessons, denominational religious songs and poems 
in English or choir classes, denominational religious 
stories and parables in grammar lessons and the like 
while at the same time allowing for frank and ope~ 
discussion of moral, religious, and societal views and 
beliefs, which are non-denominational and non­
judgmental." Id., at 34. 

In response to that portion ofthe order, the District 
adopted a series of policies over several months · 
dealing with prayer at school functions~ The 
policies enacted in May and July for graduation 
ceremonies provided the forma·t for the August and 
October policies for football games. The May policy · 
provided: · · 

" 'The board has chosen to . permit the graduating 
senior class, with the advice and counsel of. the 
senior class principal or designee, to elect by secret 
ballot to choose whether an invocation · and 
benediction shall be part of the graduation exercise. 
If so chosen the class shall. elect by secret ballot, • 
from a list of student volunteers, students to deliver 
nonsectarian, nonproselytizing invocations and 
J:>ened1ctions for the purpose of solemnizing *297 
their graduation ceremonies.' " 168 F:3d 806, 811 
(C.A.51999) (emphasis deleted). 

. The parties stipulated that ·after this policy was · 
adopted, "the senior class held an election to 
determine whether to have an. invocation and 
benediction at the.commencement [and that the]clas~ 

· voted; by secret ballot, to include prayer at the high 
school graduation." App. 52. In a second vote the 
class elected two seniors to deliver the invocation and 
benediction. [FN4] . 

FN4. The student giving the'. iiivocation thanked the 
Lord for ~eeping the class safe through 12 yeats. o( 
school and for gracing their lives. with two special 

, people and closed: "Lord, we ask that You keep 
Your hand upon us during this ceremony and to help 
us keep You in our hearts through the rest of our 
lives. In God's name we pray. Amen." Id., at 53. 
The student b~nediction was similar· in content and 

·: .. closed: "Lord, we ask for Your protection as we 
depart to our next destination and watch over us as 
we go our separate ways. Grant each of us a safe 
trip and keep us secure throughout the night. In 

Page 6 

Your name we pray. Amen." Id., at 54. 

In July, the District enacted· another policy 
eliillinating the requirement that invocations and 
benedictions be -"nonsectarian **2273 and· 
nonproselytising," · but also providing that if the 
District were to be enjoined from enforcing that 
policy, the May policy would automatically become 
effective. 

The August policy, which was titled "Prayer at 
Footb.all Games;'' was similar to the July policy for 
graduations. ' It also authorized two student elections 
the first to determine whether -"invocations" should b6 
delivered, and. the second to select the spokesperson 
to deliver them. Like the ·July policy, it contained 
two parts, an initial statement that omitted any 
requirement that the content of the invocation be 
"nm;i.sectarian and nonprosel)'tising," and a fallback 
provision that automatically added that lintitation if 
the preferred policy should be enjoined. On August 
31,.1995, according to the parties' stipulation: "[T]he . 
district's high school students voted to · determine . 
whether a student . would deliver prayer at varsity. 
football games .. ,. The students chose to allow a *298 
student to say a prayer at football games." Id:, at 65. 
A week later, in a separate election, they selected a 
student "to deliver the prayer at var~ity football 
games.'' Id., at 66. .. 

The final policy (October policy) is essentially the 
same as the August policy, though it ontits the word " 
prayer" from its title, and refers to "messages" and 
"statements" as well as "invocations." [FN5] .It is the 
validity of that policy that is before us. [FN6] 

FN5. Despite these changes, the school did not 
conduct. another elfction, under the October policy, · 
to supersede the results of the August poli.cy election: • 

FN6. It provides: 
"STUDENT ACTIVITIES: 
"PRE-GAME CEREMONIES A 1 FOOTBALL 
GAMES 
"The board ,has chosen to permit students to deliver a 
brief invocation and/or message to be delivered 
cluring the pre-game ceremonies of home varsity 
football games to solemnize the event, to promote 
gQod sportsmanship and student safety, and to·. 
establish the appropriate environment for the 
competition. 
"Upon ·advice and direction of the high school 
principal, each spring, the high school student 
council shall conduct an election, by the high school 
student body, by secret ballot, to determine whether 

) 
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such a statement or invocation will be a part of the 
pre-game ceremonies and if so, shall ·elect a student, , 
from a list of student volunteers, to deliver the· 
statement or invocation. The student volunteer who , · 
i.s selected by his or her classmates may decide what 
message and/or invocation to deliver, consistent with. 
the goals and purposes ofthi~ policy. 
"If the District is enjoined by a court order from the 
enforcement of this policy, then and only then will 
the following policy automatically become the 
applicable policy of the school district. 
"The board has chosen to permit students to deliver a 
brief invocation and/or message to be delivered 
during . the pre-game ceremonies of home varsity 
football games to solemnize the event, to promote . 
good sportsmanship and student safety, and . to 
establish the appropriate environment for the 
competition .. 
"Upon advice and direction of the high school 
principal, each spring, the high school student 
council shall conduct an election, by the high school . 
student body, by secret ballot, to determine whether 
such a message or invoca~ion will be a part of the 
pre~game ceremonies and if so, shall elect a student, 
from a list of student volunteers, to deliver the 
statement or invocation. The student volunteer who· 

- is selected by his or her classmates may decide what 
statement or. invocation to deliver, coqsistent with 
the goals and purposes of this policy. Any message 
and/or invocation delivered by a student· must be 
nonsectarian and nonproselytizing." Id., at 104-105." 

*299 The District CoUrt did enter an order 
precluding enforcement of the first, open~ended 
policy. Relying on our decision in Lee v. Weisman, 
505 U.S. 577, 112 S.Ct 2649, 120 LEd;2d 467 
(1992), it held that the school's "action. must not 
'coerce anyone to support or participate in' a religious 
exercise.'1 App. to Pet. forCert. E7.·Applymg that 
test, it concluded that the graduation prayers 
appealed "to distinctively Christian beliefs," [FN7] 
and that delivering a **2274 prayer "over the 
school's public address system prior to· each footbaU 
and baseball game coerces student participation in 
religious events. II [FN8] Both parties appealed, the 
District contending that the enjoined portion of the · 
Octoqer policy was permissible and the Does 
contending that both alternatives violated the 

. Establishment Clause. The Court of Appeals 
majority agreed with the Does. 

FN7. "The graduation prayers at issue in the instant 
c.ase, in contrast, are infused with explicit references 
to Jesus Christ and otherwise .appeal to distinctively 

. Christian beliefs. · The Court accordingly finds that · 
use of these prayers during graduation ceremonie~; 
considered in light of the overall manner in which . 
they were delivered, violated the. Establishment 

_Page 1 

Clause." App. to Pet. for Cert. E8. 

FN8. Id., at E8-E9. 

The dedsion of the Court of Appeals followed Fifth 
Circuit precedent that had announced two mies. In 
Jones v. Clear Creek Independent School Dist., 977 
F.2d 963 (C.A.5 1992), that court held thait student­
led prayer · that was approved by a vote of the 
students and was nonsectarian and nonproselytizing 
was permissible at high school graduation 
ceremonies. On the other hand, in later cases the 
Fifth Circuit made it clear that the Clear Creek rule 
applied only fo high school *300 graduations and that 
school-encouraged prayer was constiitutionally 
impermissible at school-related sporting events. Thus, 
in Doe v. Duncanville Independent School Dist., 70 
F.3d 402 (C.A.5 1995), it had described a high school 
graduation as "a significant, once in-a- lifetime event" 
to be contrasted With athletic events in "a setting that 
is far less solemn and extraordinary." Id., at 406-407. 
[FN9] 

FN9. Because the dissent overlooks this case, it 
incorrectly assumes that a "prayer-only policy" at 
football games was permissible in the Fifth Circuit. 
See post, at 2286 (opinion of REHNQUIST, C.J. ). 

In its opinion in this ·case, the Court of Appeals 
explained: 

"The controlling feature here is the same as in 
Duncanville: The prayers are to be delivered at 
football games--hardly the sober type of annual 
event 1 that_ can be appropriately solemnized with 
prayer. The distinction to which [the District] 
points is simply one without difference. 
Regardless of whether the prayers are selected by 
vote or spontaneously initiated at these frequently~ 
recurring, informal, school-sponsored events, 
school officials are present and have the authority to 

· . stop the prayers. Thus, as we indicated in 
Duncanville, oµr decision in Clear Creek 11 hinged 
on the singular cb11text and singularly serious nature 
of a graduation ceremony. •.Outside that nurturing 
context, a Clear Creek Prayer Policy cannot 

· survive. We therefore reverse the district court's 
holding that [the District's] alternative Clear Creek 
Prayer Policy can be extended to football ·games, 
irrespective of the presence of the nonsectarian, 
nonproselytizing restrictions." 168 F .3d, at 823. 

_ The dissenting judge rejected the majority's 
distinction between graduation ceremonies and 
football games. In his *301. opinion the District's 
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October policy created a limited public.•forurrt, that 
· had i secular purpose [FNl O] and provided ne.utral 

accommodation of non.coerced, priv<tte, reiigious ,c 

speech.. [FNl l] ' · · , 
' ' ' 

FNIO. "There are in fact, several seciilarreJISOns for 
allowing a brief, serious message before football 
games--some of which [the District] has listed in its. 

, policy. . At sporting ·events, ll}eSsages and/or . 
.invocations can pr0mote; among other things, honest · · 
and fair play, clean competition, indiVidual challenge 
to be one's best, importance of team work, and many! 
more goals thauhe majority could conceive would it 
only pause to clo so. · . 

. "Having again relinquished all editorial control, [the 
District] has created a limited public fonim for the 
·students to give . brief statements · or prayers 
concerning the value of those goals and' the methods 
for achieving them." 168 F.3d, at835 .. 
' ' 

FNI L "The majo~ty fails, to realize.that wh~t is> at 
issue in this facial challenge to this school policy is 
the neutral accommodation of non- cqerced, private,. 
religious speech, which allows students, s~leyt~d by 
students, to express their, personal viewpoints: · The . 
state is not .involved. The school board has neither 

scripted, supeni'ised, endorsed, suggested,.nor edited 
these personal Viewpoints. Yetthe majority impost:s 
·a judicial curse µponsectarian religious speech." Id., 
at 836. 

~*2275 We granted the District's petition for· 
certiorari, limited to the following . question: 
"Wheth~r petitioner's policy pennittirig student~Ied, 

·student-initiated prayer· at football games violates the 
', Establishment Clause." . 528 U,S. 1002, 120 S.Ct. 

494, 145 L.Ed.2d 381 (1999) .. We con~lude, as did 
the Court of Appeals, that fr does: · 

II 

·. [l] The first Clause .in the First Amendment to the . 
Federal Constitution provides that "Congress sh,ail .· · 
make no ·law respecting ane~tablishment.of religion,· .. 
or prohibiting the free exercise th~reof." The 
Fcmrteenth Amendment imposes those substantive . · · 

'I.imitations on the legislative power of the States and 
their political subdivisions. Wallace v, Jaffree, 472 
U.S. 38, 49-50, 105 S.Ct. 2479, 86 L.Ed.2d 29 (1985) ' 

~·. II1 Lee v. Weisman,,505 u:s. 577;112 S.Ct. 2649, · 
120 L.Ed.2d 467 (1992), we held, that a prayer · 
d.elivered by a rabbi at .a middle scb.ool graduation 

.. c¢remony violated that Clause. Alt1iough tliis case . 
irtvolves student prayer at a different *302 type of . 
sclwol function, our analysis is properly guided by 
the principles that we .endorsed in.Lee.·. ·· · · 

.... 
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·. As we held' in that .case: 
.''The principle that government may accommodate .. 
the free exercise ofreligion does not supersede the 
fundamental~. limitations imposed by the 
Establishillent Clause. It is beyond dispute that, at , 
a . minimum, . the · GonstitutiC>n guarantees that 

.· government inay not coerce. anyone to. support or 
participfl,te in religion o'r its exercise, or otherwise 
act'iri a way which 'establishes ·a [state] religion or 
religious faith, or tends to do so.' "M, at 587, 112 · 

. ·s,ct. 2649" (citations ·omitted) (quoting Lynch v. 
Donnelly, 465 US; 668, 678, 104 S.Ct. 1355, 79. 
LEcL2d 604. (1984)) . 

[2] )n this. cas'e the District first argues that this 
principle is inapplicable to its October policy bec:ause ,· 
the messages are private ·student speech, .not ·public .. 
speech. It reminds us that· "there is a crucial 

• difference between government speech endorsing 
·· .. religion, which the Establishment Clause• forbids, and 

private speech endorsing religion, which the Fre_e 
Speech and Free Exercise;clauses protect." , Board of 
Ed.· of Westside Community Schools (Dist.66) v. 
Mergens, 496 U.S. 226, 250, 110 S.Ct. 2356, 110 
L.Ed.2d 191 (1990) (opillion of O'CQNNOR, J.). 
vv e certainly agree with that distinction, bUt we ar~ 

· not persuaded that the pregame invocations should be 
regarded as. "private Speech, II , • . ' · .. 

., . '. .. ' . 

[3} These . invocations are authorized by a 
gove'rinrient policy and take place on government 
property •at · government-sponsored school-i:dated 
event~. Of course,. not every message . delivered · 
Under such circumstances' is the gov~rnment's own. . 
We have)1eld, for example, that an individual's 

· ·.contribution to a. government-created forum was not 
goVernmerit speech. . See. Rosenberger v; Rector and 
Visitors of Uniy. of Va., 515 U.S: 819, 115 S.Ct. 
2510, 132 L.Ed.2d 700 (1995). Although the 
District relies ·heavily on Rosenberger and similar 
cases. involving such *303 forums, [FN12l it is clear 
that,, the pregame ceremony is not the type. of forum 
discus.~ed in those cases. [FN13] **2276 The Santa 
Fe school officials siniply do riot "evince e.ither 'by 
policy or bf practice,' any intent to open the [pre game . 
.c:erem<?ny] to 'indisctjminate use,' ... by the student 
body ·· generally.'; . Hazelwood School · Dist. v. 
Kuhlmrder, 48.4 U.S: 260, 270, 108 S.Ct. 562, 98 
L.Ed.2d 592 (1988) (quoting Perry Ed. Assn: v. Perry 
Local Equcators' Assn., 46Q U.S. 37, 47, 103 $.Ct. 
948, 74 L.Ed.2d 794 (1983)). Rather, the school 

· allows only orie student, the same student for the · 
. entire season, to give the invocation. The statement or 
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invocation, ·moreover, is subject to particular 
regulations that confine the content and topic of the . ·· 

. student's message, see infra, at 2277-2278, · · 
2278-2279. By comparison, in Perry we rejected a 
claim th~t the school had created a linrited public 
forum in its school mail system despite the fact that it 

. had allowed far more speakers to address a much 
broader range of topics than the policy at issue here. 
[FN14] As we concluded in Perry, "selective access 
does not transform government property. into a public 
fonnn." 460 U.S., at 47, 103 S.Ct. 948. 

FN12. See, e.g., Brief for Petitioner 44-48, citing 
Rosenberger v. Rector and Visitors of Univ. of Va., 
515 U.$. 819, 115 s.ct. 2510, 132 L.Ed.2d 100 
{1995) (limited public forum); Widmar v. Vincent, 
454 U.S. 263, 102 S.Ct. 269, 70 L.Ed.2d 440 (1981). 
(limited public forum); Capitol Square Review and 
Advisory Bd. v. Pinette, 515 U.S. 153, 115 S.Ct 
2440, 132 L.Ed.2d 650 (1995) (traditional publiC 
forum); Lamb's Chapel v: Center Moriches Union 
Free School Dist., 508 U.S. 384, 113 S.Ct. 2141, 
124 L.Ed.2d 352 (1993) (limited public forum). 
Although the District relies on these public. forum 
cases, it does ·not actually argue that the pregame 
ceremony constitutes such a forum. 

FN13. A conclusion that the District had created a 
public forum would help shed light on whether the 
resulting speech is public or private; but we also note 
that we have never held the mere creation of a public 
forum shields the government entity from scrutiny 
under the Establishment Clause. · See, e.g.,· Pinette, 
5 I 5 U.S., at 772, 115 S.Ct. 2440 (O'CONNOR, J~, 
concurring. in part and concurring in judgment) ("I 
see no necessity to carve out ... an exception to the 
endorsementtest for the public forum context"). 

FN14. The school's internal mail system iri Perry 
was open to various private organizations such as 
"[l]ocal parochial schools, church groups, YMCA's, 
and Cub Scout units." .. 460 U.S., at 39, n. 2, 103 
S.Ct. 948. 

*304 Granting only one student access to the stage at 
a time does not, of course, necessarily preclude a 
finding . that a school has created a limited public1 

forum. ( Here, however, Santa Fe's student election 
system ensures that only those messages deemed 
"appropriate" under the District's policy may be 
delivered. That is, the majoritarian process 
implemented by the District guarantees, by definition, 
that minority candidates will never prevail and that 
therr views will be effectively silenced. · 

[4] Recently, in Board of Regents of Univ. of Wis. 
System v. Southworth, 529 U.S. 217, 120 S.Ct. 1346, 
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. . 
146. L.Ed.2d 193 (2000}, we. exp lamed why student 
elections that determine, by majority vote, which 
expressive activities shall rec.eive or not receive 
school benefits.are constitutionally problematic: 

"To the extent the referendum substitutes majority 
determinations for viewpoint neutrality it would 
undennine the constitutional protection the program 
requires.· The whole theory of viewpoint neutralitY 
is that minority views are treated with the same 
respect as are majority views. Access to a public 
·forum, . for instance, does not . depend upon 
majoritarian consent. That principle is controlling 
hei:e." Id., at 235, 120S.Ct.1346. 
Like · the student referendum for funding in 

Southworth, this student election does . nothing to 
protect minority views but rather places the students 
who hold such views at the mercy· of the majority. 
[FN15] Because "fundamental rights may not be 
*305 submitted to vote; they depend on the outcome 
of no elections," West Virginia Bd. of Ed. v. Barnette, 
319 U.S. 624, 638, 63 S.Ct. 1178,87 L.Ed. 1628 
(1943), the District's elections are insufficient . · 
safeguards of diverse student speech., 

. FN15. If instead of.a choice betw~en an. invocation 
and no pregame message, the first election 
determined whether a political speech should be 
made, and the second election determined whether 
the speaker should be a Democrat or .a Republican, it 
would be rather cle1;1T that the public address system 
was being used to deliver a partisan message 
reflecting the viewpoint of the majority rather than a 
raridom statement by a private individuaL. 
The fact that the District's policy provides for the 
election of the speaker only after the majority has 
voted on her message identifies an obvious 
distinction between this case arid the typical election 
of a "student body president, ot even a newly elected 
prom king or queen." Post, at 2285. 

In Lee, the school district niade the related argument 
that its policy of endorsing , orily "civic or 
nonsectarian" prayer was acceptable .because it 
minimized the intrusion on the audience as a whole. 

. We **2277 rejected that claim by explaining that 
· such . a majoritarian policy "does not lessen the 

offense or isolation . to the objectors. At best it 
narrows their number, at worst increases their· sense 
of isolation and affront." 505 U.S., at 594, 112 S.Ct. 
2649. Similarly, while Santa Fe's majoritarian 
election might ensure that most of the students are 
represented, it does nothing to. protecfthe minority; 
indeed, it likely serves to intensify their offense . 

. . 
Moreover, the District has failed to divorce itself 

Copr. ©West 2004No Claim to Orig. U.S. Govt Works 



• 

• 

• 

120 S.Ct. 2266 
(Cite as: 530 U.S. 290, *305, 120 S.Ct. 2266, **2277) 

from the religious content in the invocations. It has 
not succeeded in doing so, either by eiairlling that its 
policy is " 'one of neutrality rather than endotsement' 
" [FNl 6] or by characterizing the individual student 
as the "circuit-breaker" [FNl 7] in the proc~ss. 

. Contrary to the District's repeated assertions that. it . 
.has adopted a "hands-off' approach to the pregame 
mvocation, the realities of the situation plainly reveal 
that its policy involves both perceived . and actual · 
enciorsement of religion. In this case, as we found in 
Lee, the "degree of school involvement" makes it 

· clear that the pregame prayers bear "the imprint of 
.the State and thus put school-age children who 
objected in an untenable position." Id., at 590, 112 
S.Ct. 2649. 

FN16. Brief for Petitioner 19 (quoting Board of Ed. 
of .Westside Community Schools (Dist. 66) v. 
Mergens, 496 U.S. 226, 248, 110 S.Ct. 2356, 1.10 
L.Ed.2d 191 (1990) (plurality opinion)). 

FNl 7. Tr. ofOtal Aig; 7. , 

The District has attempted to disentangle itself from· 
the religious messages by developing the two~step 
student *306 election process. The text of the 
October policy, however, exposes the extent of the 
school's entanglement. The elections take place at all 
only because the school "board has chosen to permit 
students to ~eliver a brief invocation and/or 
message. 11 App. 104 (emphasis added). The 
elections thus "shall" be conducted "by the high 
school student council" and "[u]pon advice and 
direction of the high school principal." Id., at 

· · 104-105. The decision whether to deliver a message · 
is .first made by majority vote of the .entire student 
body, followed by a choice of the speaker in a 
separate, similar majorify .election. Even though. the· 
partieular words · used . by the speaker are not 
determined by those votes, the policy mandates that 
the "statement or invocation" be "consistent with the 

·goals and purposes of this policy," which are. "to 
. solemnize the event, to promote good sportsmanship 
and student safety, and to establish the appropriate 
environment for the competition."· Ibid. . 

, [5] In addition to involving the ·school in the 
selection of the speaker, the policy, by its teffilS, 
invites and encourages religious messages. The po~icy · 
itself states that the purpose of the message is. "to 
solemnize the event." A .religious message is the 
most obvious method of solemnizing an event. 
Moreover, the requirements that the message 
"promote good sportsmanship" and "establish the 
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appropriate environment for competitio11i11 ·further 
narrow the types of message deemed appropriate, 
suggesting that a solemn, yet nonreligious, message, 
such as commentary on United States foreign policy, 
wguld be prohibited. [FN18] Indeed, th~ oruy type of 
message. that is expressly endorsed in the text is an 
"invocation"--a term that primarily describes ·an 

· appeal for divine *307 assistance. [FN19] In fact, as 
used in the past at Sarita Fe High School, an 
"iilvocation" has always entailed a focused religious 
message. · Thus, the expressed purposes of the policy 
encourage the selection of a religious message, and 
that is precisely **2278 how the students understand · 
the policy. The results of the elections described in 
the parties' stipulation [FN20] make it clear that the 
students understood that the central question before 
them was whether prayer should be a part of the 
pre game ceremony. [FN21] We recognize the 
important role that public worship plays in many 
communities, as well as the sincere desire to include 
public prayer as a part of various occasions so as to 
niark those occasions' significance. But such 
religious activity in public schools, as elsewhere, 
rimst comport with the First Am6ndment. 

FN18: TIIE CHIEF JUSTICE's hypothetical cif the 
student body president asked by the school to 
introduce a guest speaker with a biography of her 
accomplishments, see post, at 2287-2288 {dissenting 
opinion), obViously would pose no problems under 
the Establishment Clause. 

FNl9. See, e.g., Webster's Third New.International 
Dictionary 119.0 (1993) (defining "invocation" as "a 
pray¢r of entreaty that is usu[ally] a call for the 
divine presence and is offered at the beginning of'a 
meeting or service of worship"). 

FN20. See supra, at 2272-2273, and rt. 4. 

FN21. Even if the plain language of the October 
·policy were facially. neutral, "the Establishment 
Clause forbids a State to hide behind the application 
of formally neutral criteria and remain studiously 
oblivious to the effects of its actions." Capitol 
Square Review a.nd Advisory Bd. v. Pinette, 515 
U.S., at 777, 115 S.Ct. 2440 (O'CONNOR, J., 
concurring in part and concurring in judgment); ·see 
also Church of Lukumi Babalu Aye, Inc. v. Hialeah, 
508 U.S. 520, 534-535, 113 S.Ct. 2217, 124 L.Ed.2d 

. 472 (1993) (niaking the same point in the free 
Exercise Clause context). 

:1' • 

The actual or perceived endorsement of the message, 
.. moreover, is established by factors beyond just the 

text of the policy. Once the student speaker is .. \ 
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· selected and the message composed; the invocation is 
then delivered to a large audience assembled. as part 
of a regularly scheduled, school-sponsored function 
conducted on school property. The message is 
broadcast over the school's. public address system, 
which remains subject to the control of school 
'officials. It is fair to assume that the pregame 

· ceremony is *308 clothed in the traditional illdida of 
school sporting events, which generally include not 
just the team, but also cheerleaders. and band 
members dressed in uniforms sporting the school 
name and mascot. ! The school's name· is. likely 
written in large print across the field and on banners 
and flags. The crowd will certainly include many 
who display the school colors and insignia on their 
school T-shirts, jackets, or hats and who may also be 
waving signs displaying the school name._ It is in a 
setting such as this that "[t]he board has chosen to 
permit" the elected student to rise arid give the 

·."statement or invocation." 

[6] In. this contexf the members of the listening 
audience must perceive the pregame message as ·a 
public expression of the views ofthe majority of the . 
student body delivered with the. approval of. the 
school administration. In cases involving state 
participation· in a religious · activity, one of . the' 
relevant questions is "whether an objective obseryer, · 
acquainted with the text, legislative history, and 
implementation 'of the statute, would perceive it as a· 
state endorsement of prayer in public schools." 
Wallace, 472 U.S., at 73, 76, 105 S.Ct. 2479 
(O'CONNOR, J., concurring in judgment); see also 
Capitol Square Review and Advisory Bd. v. Pinette, 
Sl5 U.S. 753, 777, 115 S.Ct. 2440, 132 L.Ed.2d 650 
(1995} (O'CONNOR, J., concurring in part and 

. coric\llring in judgment). Regardless of the listener's 
support for, or objection to, the message, an objective 
Santa Fe High School student .will unquestionably 
perceive the inevitable pregame prayer as stamped 
with her school's seal of approval. ··· 

. [7] The text and hisfory of this policy, moreover, 
reinforce our objective student's perception that the 
prayer is, in actuality, __ encouraged by the school. 

.·When .a governmental entity. professes a secular 
purpose for an arguably religious policy, the 
government's c.haracterization is, of course, entitled to 
some deference. But it is nonetheless the duty .of the 
courts to "distinguis[h] a sham se~ular purpose from a 
sincere one." Wallace, 472 U.S;, at 75, 105 S.Ct. 
2479 (O'CONNOR, J., coricurringinjudgment). · 

• *309 According to the District, the secular purposes 

Page 11 

of the policy are to "foste[ r] free expression of 
private persons ... as well [as to] solemniz[e] sporting 
events, promot[ e] good sportsmanship and student 
safety, and establis [h] an appropriate environment 
**2279 for competition." Brief for Petitioner 14. 
We note, however, that the District's approval of only_ 
one specific kind of message, an "myocation," is not 
necessary to further any · of these purposes. 
Additionally, the fact that only one student is 
permitted. to give a. content-limited message .suggests 
that this · policy does little to "foste [ r]. free 
expression.'' Furthermore, regardless of whether one 
considers a sporting event an appropriate occasion for 
solemnity( the use of an . invocation to foster such 
solemnity is impermissible when, in. actuality, it 
constitutes prayer sponsored by the school. And it 
is unclear what type of message would be both 
appropriately "solemnizing" under the District's 

··policy and yet nomeligious. 

Most striking to us is the evolution of the current . 
policy from the long- sanctioned office of "Student 
Chaplain" to the candidly titled "Prayer a~ Football 
Games" regulation. This history indicates that the 
District intended to preserve the practice of prayer 
before football games. The conclusion that the 
District viewed the October policy simply as a 
continuation of the previous policies is dramatically 
illustrated by the fact that the school did not conduct 
a new election, pursuant fo the current policy,• to 
replace the results of the previous electitm, which 
oc.curred under the fonner policy. Given thes(! 
observations, and in light of the· school's history of 
regular delivery of a student-led prayer ait athletic 
events, it <is reasonable to infer that the . specific 
purpose of the policy was to preserve a popular 
"state~sponsored religious practice." Lee, 505 U.S., 
at 596, 112 s.tt. 2649. 

. [8] School sponsorship of a religious message is 
iillpemrissible because it sends the ancillary message 
to members of the audience who are. nonadherents 
"that they are outsiders, not full members of the. 
political . community, . and an accompanying *310. 
message to adherents that they are ip.siders:, favored 
members of the political community." Lynch, 465 
U:S., at 688, 104 S.Ct. 1355 (O'CONNOR;. J., 
concurring). The delivery of such a message--over 

· the school's public address system, by a speaker 
representing the student body; under the supervi~ion 
of school faculty, and pursuant to a school policy that 
explicitly arid implicitly encourages public prayer--is 

. not properly characterized as "private" speech. 
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III 

[9] The District next argues that its football policy is 
distinguishabl~ from the graduation prayer in Lee 
because it does not coerce students to participate in 
religious observances. Its argument has two parts: 
first, that there is no impermissible government 
coercion because the pregame messages are the 
product of student choices; and second, that there iS . 
really no coercion at all because attendance at an 
extracurricular event, unlike a graduation ceremony, 
is voluntary. 

. The reasons just discussed explaining why the 
alleged "circuit-breaker" rpechanism of the ·dual 
elections and student speaker do not· turn public 
speech into private speech also demonstrate why 
these mechanisms do not insulate the school.from the 
coercive element of the final message. In fact; this 
aspect of the District's argument exposes anew the 
concerns that are created by the majoritarian election 
system The parties' stipulation clearly states that the 
issue resolved in the first election was "whether a 
student would deliver prayer at varsity football 
games," App. 65, and the controversy in this case 
demonstrates that the views of the students are not 
unaninious on that issue. 

[10] One of the purposes served by the 
·· Establishment Clause is to reniove debate over this 

kind .of issue from governmental supervision or 
control. We explained in Lee that the "preservation· 
and transinission of religious beliefs and worship is a 
responsibility a11d a choice committed to the private 
·sphere." 505 U.S., at 589, 112 S.Ct 2649. The t\Vo 
student elections authorized *311 by the· policy, 
coupled with **2280 t4e de}Jates that presumably . 
must precede each, irnpermissibly invade that private 
sphere. The election mechanism, when considered in 
light ·of the· history in which the policy in question 
evolved, reflects a device the District put in place that 
determines . whether religious' messages will be 
delivered at home football games. The mechanism 
encourages divisiveness along religious lines in a 
public . school setting, a result at odds with the 
Establishment Clause. Although it is true. that the 
ultimate choice of student speaker is "attributable to 

· the sfudents," Brief for Petitioner 40, the District's 
decision to hold the· constitutionally problematic 
election is clearly "a choice attributable to the State," 

. Lee, 505 U.S., at 587, 112 S.Ct. 2649. 

. The District . further argues that attendance at• the 
commencement ceremonies at ·issue in .Lee "differs 
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dramatically" from attendance at high school football 
games, which it contends "are of no more than 
passing.interestto many students" and are "decidedly 
extracurricular," thus dissipating any coercion. Brief 
for Petitioner 41. Attendance at a high school 
football game; unlike showing up for class, is 
certainly not required in order to receive a diploma. 
Moreover; we may assume that the District is correct 
in arguing that the informal pressure to attend an 
athletic event is not as ·strong as a senior's. desire to 
·attend her own graduation ceremony. 

[1 l] There are some students, however, such as 
cheerleaders, members of the band, and, of course, 
the team members themselves, for whom seasonal. 
commitments. mandate their attendance, sometimes 
for class credit. The District also minimizes the 
importance to many students of attending and 
participating in extracurricular activities as part of a 
complete educational experience. As we noted in 
Lee, "[l]aw reaches past formalism." 505 U.S., at 
595, 112 S.Ct. 2649. . To assert that high school 
students do not feel immense social pressilre, or have 
a truly genuine desire, to be involved · in the 
extracurricular event that is American high· school 
football is "formalistic in the extreme." Ibid. We 
stressed in Lee the *312 obvious observation that 
"adolescents are often susceptible to pressure from 
their peers towards conformity, and that the influence 
is strongest in matters of social convention." Id., at 
· 593, 112 S.Ct. 2649. High school home football 
games are traditional gatherings of a school 
community; they bring together students and faculty 
as wt;:ll as friends and family from years present. and 
past to root for a common cause. Undoubtedly, the 
games are not important to some students, and they 
voluntarily choose not to attend. For many others, 
however, the choice between· attending these games 
and avoiding personally offensive religious rituals is 
in rio practical sense an easy one. The Constitution, 
moreover, demands that the school may not force this 
difficult choice upon these students for "[i]t is a tenet 
of the First Amendment that the State cannot require 
one of its citizens to

1 
forfeit his or her rights and 

benefits as the price of resisting conformance to state- . 
sponsored religious practice." Id., at 596, 112 S.Ct. 
26'f9. 

[12] Even if we regard every high school student's 
decision to attend a home football game as purely 
voluntary, we are nevertheless persuaded that the 
delivery of a pre game prayer has the improper effect 
of coercing those present to participate in an act of 
religious worship. For "the government may no 
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more use social pressure to enforce orthodoxy than it 
may use more drrect means." Id., at 594, 112 S.Ct. 

. 2649. As in Lee, " [ w ]hat to most believers may seem 
nothing more than a. reasonable request that the 
nonbeliever respect their · religious practices, in a 
school context may appear to the nonbeliever or 
dissenter to be an attempt to employ the machinery of 
the State to enforce a religious orthodoxy." Id., at 
592, 112 S.Ct. 2649. The constitutional command · 
will. not permit the District "to exact religious 
conformity from a student as the **2281 price" of 
joiiling her classmates at a varsity football game. 
[FN22] 

FN22. "We think the Government's position that this 
interest suffices' to force students to choose between . 
compliance or forfeiture demonstrates fundamental 
inconsistency in its argumentation. It fails to 
acknowledge that what for many of Deborah's 
classmates and their · parents was a spiritual 
imperative was for Daniel and Deborah Weisman 
religious conformance compelled by . the State. 
While in some societies the wishes of the majority 
might prevail, the Establishment Clause of the First 
Ainendment is addressed to this contingency and 
rejects the balance urged upon us. The Constitution 
forbids the State to exact religious conformity from a 
student as the price of attending her own high school 
graduation. This is the calculus the· Constitution 

. commands." Lee, 505 U.S., .at 595-596, 112 S.Ct. 
2649. 

. [13)[14] *313 The Religion Clauses of the First 
'Amendment prevent the government from making any 
law respecting the establishment of religion or 
prohibiting the free exercise thereof. By no means 
do these commands impose a prohibition on all 
religious activity in our public schools. See, e.g., 
.Lamb's Chapel v. Center Moriches UniOn Free 
School Dist., 508 U.S. 384, 395, 113 S.Ct. 2141, 124 
L.Ed.2d 352 (1993); Board of Ed. of Westside 
Community Schools (Dist.66) v. Mergens, 496 .U.S. 
226, 110 S.Ct. 2356, 110 L.Ed.2d 191 (1990); 
Wallace, 472 U.S., at 59, 105 S.Ct. 2479. Indeed, 
the common purpose of the Religion Clauses "is to 
secure religious liberty." Engel v .. Vitale, 370 U.S. 
421, 430, 82 S.Ct. 1261, 8 L.Ed.2d 601 (1962). 
Thus; nothing in the Constitution as interpreted by 
this Court prohibits any public school student from 
voluntarily praying at any time before, during, or after 
the schoolday; But the religious liberty protected by 
the Constitution is abridged when the . State · 
affrrrnatively sponsors the particular religious practice 
of prayer. · 

N 
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[15) Finally, the District argues repeatedly that the 
Does have made a premature facial challenge to . the 
October policy that necessarily must faiL The,District 
emphasizes, quite correctly, that until .a student 
actually delivers a solemnizing m~ssage under the 
latest version of the policy, there can be no certainty 
that any of the statements or invocations will be 
religious. Thus, it concludes, the October policy 
necessarily survives a facial challenge, 

This argument, however; assumes that we are 
concerned only with the serious constitutional injury 
that occurs when a student is forced to participate in . 
an act ofreligious worship *314 because she chooses 
to attend a school event. But the Con5titutio:µ also 
requires that we ke~ in mind "the myriad, subtle 
ways in which Establishment Clause .values can be 
eroded," Lynch, 465 U.S., at 694, 104 S.Ct. 1355 
(O'CONNOR, J., concurring), and that we guard 
against other different, .yet equally important, 
constitutional injuries. .One is the mere passage by 
the District of a policy that has the purpose and 

, perc'eption of government establishment of religfon. 
Another is the implementation of a governmental 
electoral process that subjects the issu.e of prayer to a 
majoritarian vote. 

[ 16] The District argues that the ·facial challenge 
must fail because "Santa Fe's Football Policy cannof. 
be invalidated on the basis of some 'possibiiity or 
even likelihood' of an unconstitutional application." · 
Brief for Petitioner 17 (quoting Bowen v. Kendrick, 
487U.S. 589, 613, 108 S.Ct. 2562, 101 L.Ed.2d 520 
(1988)). Our Establishment Clause cases involving 
facial challenges, however, have not' focused solely 
on 'the possible applications of the statute, but rather 
have considered whether the statute ·. has an 
unconstitutional purpose. Writing for the Court in 
Bowen, THE CHIEF ruSTICE concluded that "[a]s 
in previous cases involving facial challenges on 
Establishment Clause grounds, e.g., Edwards v. 
Aguillard, [482 U.S. 578, 107 S.Ct. 2573, 96 L.Ed.2d 
510 (1987) ); Mueller v. Allen, 463 U.S. 388, 103 
S.Ct.3062, **2282 77 L.Ed.2d 721 (1983), we assess 
the constitutionality of an enactment by reference to 
the. three factors first articulated in Lemon v. 
Kurtzman, 403 U.S. 602, 612, 91 S.Ct. 2105, 29 
L.Ed.2d 745 (1971) ... , which guides '[t]he general 
nature of our. inquiry in this area,' Mueller v. Alie~, 
supra, at 394, 103 S.Ct3062." 487 U.S., at 602, 108 
S.Ct. 2562. Under the Lemon standard, a court must 
invalidate a statute if it lacks "a sec~lar legislati".e 
purpose." Lemon v. Kurtzman, 403 U.S. 602, 612, 91 
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S;Ct. 2105, 29 L.Ed.2d 745 {1971). · It is therefore 
proper, as part of this facial challenge, for us to 
exainfue the purpose of the October policy. 

[17] As discussed, supra, at 2277-2278; 2278-2279, 
the text of the October policy alone reveals that it has 
an unconstitutional purpose. The plain language of 
the policy clearly spells out the extent. of school 
. involvement in both the election of the speaker *315 
and the content of the message. Additionally, the 
texfofthe October policy specifies only one, clearly· 
preferred message--that of Santa Fe's traditional 
religious "invocation." Fin~lly, the extremely 
selective access of the policy and other content 
restrictions confirm that it is not a conten.t"neutral 
regulation that crel;ltes a limited public forum for the 
expression of student speech. · Our exainfuation, · 
however, need not stop at ah analysis . of the text of 
the policy. 

[18] This case com~s to us as the latest step in 
developing litigation. brought as a challenge to 
institutional practices that unquestionably violated the · 
Establishment Clause. One of those practices was · 
the District's long-established tradition of sanctioning 
student-led prayer at varsity football games; The 
narrow question before us is· whether implementation 
of the October policy insulates the continuation of 
·such prayers from constitutional scrutiny. It does 
not. Our inquiry into this question not only can, but 
.must, 'include an examination of the circumstances 
surroUnding its enactment. Whether a government 
activity violates the Establishment Clause is "in large· 
part a: legal question to be answered oh the basis of 
judicial interpretation of social facts .. '.. Every 
government practice must be judged iri its unique 
circumstances .... " Lynch, 465 U.S., at 69J-694, 104 
S:Ct. 1355 (O'CONNOR, J., concurring). Our 
discussion in the previous sections, supra, at 
2277-2279, demonstrates that· in this case the 
District's direct involvement with school prayer 
exceeds constitutional limits. 

The District, nevertheless, asks us to pretend that we 
do not recogniZe what every .Santa Fe High .School 
student uriderstands clearly~-that this policy is about 
prayer. The District further asks us to accept what 
is obviously untrUe: that these messages are 
necessary to "solemnize" a football game and that this 
single-student, year-long position is essential to the 
protection of student speech. We refuse to turn a 
blind eye to the context in which this policy arose, 
and that context quells any doubt that this policy was 
implemented with the purpose of endorsing schoo.l 

·Page i4 

prayer. 

*316 Therefore, the simple enac~ent of this policy, 
.· with the purpose and perception of school 

endorsement of student prayer, was a constitutional 
violation. We need not wait for the inevitable· to 
confirm and magnify the constitutional injury. In 
Wallace, for example, we invalidated Alabama's as 
yet unimplemented and . voluntary "moment of 
silence" statute based on our conclusion. that it was 
enacted "for the sole purpose of expressing the State's 
endorsement of prayer activities for one minute at 
the beginning of each school day." .472 U.S., at 60, 
105 S.Ct. 2479; 'see also Church of Lukumi Baba/u 
Aye, Inc: v. Hialeah, 508 U,S. 520, 532, 113 S.Ct. 
2217, 124 L.Ed.2d 472 (1993). Therefore, even if 
no Santa Fe High School student were ever to offer a 
religious message, the October policy fails a facial 
challenge because the attempt by ·'the District to 
encourage prayer is also at issue. Government 
efforts to endorse religion cannot evade constitutional 
**2283 reproach based solely on the remote 
possibility that those attempts may fail. 

This policy likewise does not survive a facial 
challenge because it impeimissibly imposes upon the 
studentbody a majoritariarl election on the issue of 
prayer. Through its election scheme, the District 
has established a governmental electoral mechanism 
that tum~ the school into a forum for religious debate. 
It further empowers 1the student body majority with 
the authority to subject sttidents of minority views to 
constitutionally improper messages. The ·award of 

· that power. alone, regardless ·of the students'. ultimate 
use of it, is not. acceptable, [FN23] Like the 
referendum ·in Board o/ Regents of. Univ: of Wis. 
System v. Southworth, 529 U.S. *317 217; 120 S.Ct. 
1346, 146 L.Ed.2d 193 (2000), the election · 
mechanism established by the District undermines the 
~ssential protection of minority viewpoints. Such a 
systern encour~ges divisiveness along religious lines . 
and threatens the imposition of coercion upon those 
stUdents not desiring to· participate in a religious 
exercise. Simply by establishing this school-related 
procedure, which entrusts the inherently 

. nongovernmental subject of religion to a majoritarian 
· vote, a· constitutional violation has occurred. [FN24] 
No further injury is required for the policy to fail a 

_ . facial challenge. 

FN23. TIIE CHIEF JUSTICE accuses us of 
11 essentially invalidat[ ing] all ·student elections, 11 see 
post, at 2285. This is obvious hyperbole. We have 
concluded that the resulting religious message under 
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. · this policy would be attributable to the school, .not 
just the student, see supra, at 2i75- 2279. For this 
reason; we now hold only that the District's decision 
to .allow the student majority to control whether . 
sfuderits. of minority views are subjecte,d to a school­
sponsored prayer violates the Establishment Clause. · 

·' , . 

FN24. THE CHIEF JUSTiCE contends that we have. 
11fuisconstrue[d) the nature ... [orj the policy as.befog·.· 
an election on 'prayer' and 'religion,' "post, at 2285 ... 
We therefore reiterate that the District has stipulated 
·to the factsthat the most recent election ·was held "to 
determine whether a student would deliver prayer at 
varsity football games," tht.it the "students chose to .. 
allow a student to say a prayer at football games," 
and that. a second . ele.ction was then held "to , 

' determine which student would deliver the prayer." 
App. 65-66 ( efl1phases added). Furthermore, the · 
policy was title.d "Prayerat Football Games." Id., at 
99 . (emphasis added). Although the pistrict has 
since eliminated the word. •iprayer" from'the policy, 
it apparently viewed thatchange as suffidently 
minor . as ,to make .holding a .new election 

.. unnecessary. . 

To p~operly examine this policy on its face; we 0 must ·· ·· 
be deemed aware pf the history arid context of the 
conununity and forum," Pinette, 515. u.s:, at 780, 
115 s.q. 2440 (O'CONNOR; J., concurring in part 

.ahd concilrrjng in judgment)~ Qur examination of. 
those circumstances above leads< to the conclusion . 
that this policy does not provide the Distri~·t with the . · 
constittitional safe harbor it so,ught. ··The policy is . 

. . invalid. on..its face because it establishes an imp~opef 
· Il1ajoritarian election on religion, and ~questionably 

ha& · the purpose and creates the perception .. of 
encouraging the delivery of prayer at a :series of 

.. ·, impc)rtarit school. events. · 
> • • 

'· . . 

The >fodgrnent pf tlle Colli of Appeals is.~ •· · 
accordingly; affmned .. 

IU!i so ordered. 

*318 Chief JustiCe REHNQUIST, with whom Justice 
SCALIA and Justice THOMAS join, dissenting. 

. The Court ~istorts existing precedent to conclude.> 
that the school district's. studenFmessage program is 
invalid on its face under the EStablishment Clause: 

.. But even more disturbing than its holding is the tone. 

.. '9f the Court's opinio11; it bristles· \\Tith. hostilit)' t~ all 
·• thi!1gs religious in public life, Neither .the holding .. · 

• 

· .: nor the tone of the opinion is faithful to the meaning · 
. . . · of jhe Establishment Clause, when it is recalled that . 
.·· · · · ,George Washington himself, at the requ~st of the vt;ry 

i 

Pagels 

Congress which passed.the Bill of Rights, protlaimed 
,a day of "public thanksgivmg and prayer' to be 
(observed by acknowledging with grateful hearts the 
many. and signal.favors .of Ahnighty **2284 God:" 

. Presidential Proclamation, 1 Messages and Papers of 
the Presidents: 1789-i897, p.64 (J. Richatdson.ed. 
1.897): .· . 

· We do notlearn until late in the Court's opinion that 
. .. respondents.· in tllls case challenged the district's 

student-message program at football games before\,it 
'had heel) put into practice.· · As the Court explained in 
· Unif~d States v. Saler-no; 481 U.S. 739, 7 4?,. 107 

• S;Ct 2095, 95 L.Ed.2d 697 (1987), the fact that a 
Jlolicy might "operate unconstitutionally under some 

.. conteiyable set of circumstances is insufficient to ·. 
render it wholly invalid." See also Bowen v. 

·.•. Kendri<;k, 487 U.S: 589, 612, 108 S.Ct. 2562, 101 
· L.Eq.2d 520 (1988)> While there is ilil exceptiOn to 
this principle iri the First Amendment overbreadth 
conte .. xt becaus~ .. of our concern that people may 
·refrain fro~ speech out of fear of prosecution, .Los 
· Angeles Police Dept. v. United Reporting P,ublishing · 
. ;pqrp., 528 U.S. ·32, 38-40, 120 S.Ct. 483, 145 

L.Ed.2.d 451 (1999), there -is no sili:lilarj~stificatj.on 
for E&tablishment Clause cases. · No speech will be 

. . "chilled" by the existence of a government policy that 
might . unconstitutionally endorse religion .·over 
nomeligion. Therefore, the question is not whether 
the district's policy may be applied in violation of the · 

. · Establishment Clause, but whether .it 'inevitably will· 
··be. ··· . 

*319 The CoUrt, venturing into·.· the realm of -, . . .. , "' 
• .. prophecy, decides .. that it '"need· not ·wait for·.· the 

' inevitable" and invalidates the district's policy on its 
. - I ·- . -. , , ' 

· ·face. . See tmte, at 2282. To do so; it applies the 
· most rigid version• of the oft-criticized test of Lemon 

v. Kurtzman, 403 U.S .. 602; 91 S.Ct. )105, 29. 
<L£d.2a'745 {l97l). [FNl] . . . 

FNl. The .Court rightly points out that in facial 
challenges in .the Establishment Clause context, we 
have looked to Lemon's three factors to "guid[e)[t]he 
general nature.of our inquiry." Anie, at 2282 
(internal quotation marks. omitted) (citing Bowen v. 
Kendrick, 487 U.S. 589, 602, JOBS.Ct. 2562, 101 
L.Ed.2d 520 (1988)). · In Bowen, we looked to 
Lemon a,s·such a guide and determined.that a federal 

. grant program was riot invalid on its face, noting that 
· "[i)t has not been .the Court's practice, in consfdenng · · 

. facial challenges to statutes of this kind, to .strike 
··them .down . in anticipation ·• .that ·particular 
applications may result. in Unconstitutional use of 
funds." A87 U.S., at 612, 108 S.Ct. 2562 (internal 
quotatibh marks omitted) .. ·But here the Court, rather 
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than looking to Lemon as a guide, applies Lemon's 
factors stringently and jgnores Bowen's admonition 
that mere anticipaticin of unconstitutional 
applications does not warrant striking a policy on its 
face. · . · 

· Lemon has had a checkered career in the decisional 
law of this Court. See,, e.g., Lamb's Chapel v: Center 
Moriches Union Free School Dist., 508 U.S. 384, 

. 398-399, 113 S.Ct. 2141, 124 L.Ed.2d 352 (1993) 
(SCALIA, J., concurring in judgrne:nt) (collecting 
oplnions criticizing Lemon); Wallace v. Jaffree, 472 
U.S. 38, 108-114, 105 S.Ct. 2479, 86 L.Ed.2d 29 
(1985) (REHNQUIST, J., dissenting) (stating that 
Lemon's "three-part test represents a determined 
effort to craft a workable rule from ·a historically 
faulty doctrine; but the rule can only be as sound as 
the doctrine it attemptS to service" (internal quotation 
marks omitted)); Committee for Public Ed. and . 
Religious Liberty v. Regan, 444 U.S~ 64'6, 671, 100 
S.q. 840, 63 L.Ed.2d 94 (1980) (STEVENS, J., 
dissenting) (deriding "t.he Sisyphean task of trying to 
patch together the blurred, indistinct, and variable 
barrier described in Lemon. "). We have even gone 
so fc:ii: as to state thatit has never been binding on'us. 
Lynch v. Donnelly, 465 U.S. 668, 679, 104 S.Ct. 
1355, 79 LEd.2d 604 (1984) {"[W]e have repeatedly 
emphasized our unwillirigness to be confined to any 
single test or criterion in this sensitive area .... In two 
cases, the· Court did not even apply the Lemon 'test'· 
[citing Marsh *320 v. Chambers, 463 U.S. 783, 103 

1 S.Ct. 3330, 77 L.Ed.2d 1019 (1983), and Larson v. 
Valente, 456 U.S. 228, 102 S.Ct. 1'673, 72 L.Ed;2d 
33 (1982)]"). Indeed, in Lee v. Weisman, .505 u.s:, 
577, 112 S.Ct. 2649, 120 .LEd.2d 467 (1992), aJ1 
opinion upon. which the. cotirt relies heavily today, we· 
mentioned, but did not feel compelled to apply, the. 
Lemon test. See also Agostini v. Felton, 521 U.S. 
203, 233, 117 S.Ct. 19~7, 138 L.Ed.2d 391 **22.85. 
(1997) (stating that Lemon's entanglement test is · 
merely "an aspect of the inquiry into a statute's' 
effect"); Hunt v. McNair, 413 U.S. 734, 741, 93 
S.Ct. 2868, 37 L.Ed.2d 923 (1973) (stating that the 
Lemon factors are"no more than helpful signposts"); 

Even if it were appropriate to. apply the Lemon test · 
here, the district's student-message policy should not · 
be invalidated on its face. ·The Court applies Lemon 
and holds that the "policy is invalid on its face 

. because it establishes an improper, majoritarian· 
election on religion, .and unquestionably has the 
purpose and creates the perception of encouraging the· 
delivery of prayer .at a series of important school 
events." Ante, at 2283. The Cot.rrt'sreliance on each 
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of the~e conclusions misses the mark. 

First, the Court misconstrues the nature of the 
· "majoritarian el~ction" permitted by the policy as 
being an election on"prayer" and "religion." [FN2] 
See ante, at 2281, 2283. To the contrary,, the 
election permitted by the policy is a two-fold process 
whereby students vote first on whether to have a 
.student speaker before football games at all, and 
second, ifthe students vote to have such a speaker, on 
who that speaker will be. App. 104-105. It is 
conceivable that the election could become one in 
which student candidates campaign on platforms that 
focus on whether or not they will *321 pray if 
elect~d. It is also conceivable that the election could 
lead to a Christian prayer before 90 percent of the 
football games. If, upon implementation, the policy 
operated in this fashion, we 'would have a record 

' before us to review whether the policy, as applied, 
violated the Establishment Clause or unduly 
·suppressed minority. viewpoints. But it is possible 

'-,, 

that the students might vote not to have a pregame · 
speaker; hi which case there would be no threat of a 
constitutional violation. It is also possible that the 
election would not focus on prayer, but on public 

·· . speaking ability or social popularity. And if student 
campaigning did begin to focus on prayer, the school 

' might decide to implement reasonable campaign 
restrictions. [FN3] 

FN2. The Court attempts to support its 
misinterpretation ()fthe natUre of the election process 
by noting that the district stipulated to facts about the 
most recent election. See ante, at 2283, n; 24. Of 
course, the most recent election was conducted u11der 
the previous policy--a policy that required an elected 
sttident speaker to give a pregame invocation; See 
Appo65-66, 99-100. There has not been an ekction 

· lllilder the policy at issue . here, which expressly 
allows the student speaker to give a message as 
9pposed to an invocation. 

FN3. The Colirt's reliance on language regarding the· 
student ref~rendum in Board of Regents of Univ. of 
Wis. System v. Southworth, 529 U.S. 217, 1.20 S.Cf 
1346, 146 L.Ed.2d 193 (2000), to support its 
conclusion with respect to the election process is 
misplaced. That ca11e primarily conc•emed · free 
~peech, and, more particularly, mandated financial 
support of a public forum. But as stated above, if. 

·· this case were in the "as ~pplied" context and we 
· were presented with. the appropriate record, our 
language in · Southworth · could becorrie more 
applicable. In fact, Southworth itself demonstrates 
the impropriety of making a decision with respect to 
the election process without a record of its operation. 
There we remanded in part for a determination of 
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how the referendum functions, See id., at 235-236, 
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IIlOSt obvious means ()f solemnizirig an event." Ante, 
·;at 2277 .. But it is easy to think of sol.emn messages , ,' , . r , . ,. 

'i that are not religious in nature; for example urging 
.. But th~ Court ignores the~e possibilities by holding that. a game be fought fairly. And sporting events 

that merely granting the student body the power to . often begin With a ·solemn rendition of our national . 
·elect a speaker that may choose to pray, "regardless anth~rn, With its. conduding verse "And this be our 
·of the students' ultiinate use of it, is not apceptable." . iniotto: 'In.Godis our trust.'" Under the Court's logic, . 
. Ante, at 2283. Th.e Court so holds despite that any a public s6hool that sponsors *323 the singing of the. 
speech tpat may occur as a result of the electio11 · · national antheni'·\lefore football games Violates the:, 
process here would be private, .not government,. . ( , EstabI"ishment Clause. Although the Court apparently ·• 
'spee~h, The ·elected student, not the government; .l?elie-yes that. solemnizing football gimies .is ·an.·. 
would choose what to say. Support for the Court's · ·'; illegitimate purpose, the voters in the schooldistrict 

· holding .cannot be fmmd in any ofour cases. And it ·.seem .to, \disagree: Nothing in the Establishment 
essentially invalidates all student elections. A newly . Clause prevents .them from making this choice. 
elected student body president, ot even a newly [fN4] 
elected prcim king or queen, could use opportunities ' · · · · · 

. for public speaking to say prayers. . Under the FN4. lb~ c~i{rt :aiso detenmnes that the use of the 
Court's view, the mere grant of power *322 to' the .. term ''invocation'' in the policy is an express 
students .to vote fonuch **2286 offices, iri light of 'endorseihertt orthat type of message over all others. 

. the fear that those elected might· publicly pray; 'See ante, at 'J.277-2278. · A less cynical view of the 
violates the Establishment Cfause~ . . . c pblicy's text'~isthat it permits many types of 

' rnessages, including invocations. That a policy .· 
. 'tolerates religion does not mean that it improperly: 

. · Second, With respect to the policy's purpose, the 
· · ·. : Court holds that "the simple enactment Of this policy, 

With the purpose and ' perception ' of school . 

endorses ii. Indeed, as the majority reluctantly 
. adrints, the Free Exercise Clause mandates such 

. .. folerance:. See. ante; at 2281 ("[N]othing iri the . ••• <. endorsernent of studerit prayer, was a. constitutional • 
violation." . Ante, at 2282. But the policy itself has 
plausible secular purposes: · Tf]o soieinnize' the·. 
event; . to. promote ·good . sportsmanship and student · , . . 

Copstitution ·as interpreted by this . Court .prohibits 
. .• :arty pubfic school· student from vohmtarily:praying ,at . 

· '· .. arty time before; during, or after the schoolday"); see 
alsoLynch v: Donnelly, 465 U.S. 668, 673, 104 S.Ct. 
1355, 79 'L.Ed.2d 604 (1984) . ("Nor does the 
CoriStitUtfon. require c~mplete separation of church 
arid ~tate; it affirmatively mandates accomniodation, 
~of merely tolerance; of all religions, and forbids 

safety, and to establish the appropriate envirorimenr 
for the. competitioii.'1 App. 104-105, . Where a 
governmental body "expresses a plausible secular 
purpose~' for an enactment, "courts ishould generally 

I defer to that stated inte'nt. 11 Wallace, 4n, ·u~., at 
' " 7¥75, 105 S.Ct. 2479 (O'CONNOR; J.; concurring in .. 

.. ·.judgment); ··see also Mueller v; Allen, 463 U.S.' 388; .·, 
394-395; 103 S.Ct 3062, 77 L.Ed.2d 721 (1983) 
'(stressing this Court's "reluctance to . attribilte 

·.· ~constifu,tional rnotives to the States; particularly 
when a. plausible secular pllipose for the State's 
prograin may. be. discerned frolll the face ·of the 
statute"); The Court grants no deference to-~and 

' 'appears opeitly hostile toward-~the policy's stated 
. · plliposes, and wastes np time in concluding that they 

are a sham. · · · .· ' · · 
: ,· . ' . . ' 

For example,. the Court disnnssesthe secula~ p~ose . 
·. ··· ... of solemilizaticin by claiming that it llinvites and .: 

·:encourages religious mess(lges." Ante, at2277; Cf. 
' . Lynch, . 465 u. s, aL 693, 104 S.Ct. 1355 '·" 
. , ·.(O'CONNOR, . i., ·· concurring) (discussirig the .'. , . 

•••• '.: '.• 

''legitiinate secular purposes bf.· .. solemnizing pu])iic 
6cdsions"). The Court sC> conchides based on its. 

\rapier.· strange view that a.· "religious piessage is th~ ' . 

.• hostilitytoward any''),.• 

The Court bases its conclusion that the true purpose 
of the policy is to endorse student prayer on its view 

· of the ·. schobl district's history of Establishment · 
Clause viplatiOnS arid the context in which the policy 
'waswritteri, that is, as "the lateststep in developing. 
litigation brought .'as a challe11ge fo institutional 

';practices that unquestionably violated the 
Establishillent .Clause'." Ante, at 2278-2279, 2282. 
But. the context-- (lttempted complfance With a 
District Court order--actually demonstrates that the 
school districfwas acting diligently to come.within 
the governing constitutional law. The District Court 
ordered ,the school district to formulate a policy 

. . consistent With Fifth Circuit precedent, · which 
'permitted a 'school .district to have a prayer-ollly 
· policy. . See Jones: v. Clear Creek Independent 
· Schoo/Qist; 977 F.2d}63 (C.A.5 1992). But the 
schoot district' went Jurther than required by the 
District Court order and eventllally settled **2287 on 

· a policy that gave the stud~nt speaker a choice ti>" 
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deli~er either an *324 invocation or a message. In s~ . 
doing, the school district exhibited a willingness to. 
comply with, and exceed, Establishment. Clause 
.restrictions. Thus, the policy cannot be viewed as 
having a se,ctarian purpose. [FN5] 

FN5. Wallace v: Jaffree, 472 U.S. 38, 105 S.Ct. 
2479, 86 L.Ed.2d 29 (1985), is distinguishable OJ)., 

these grounds. There we struck d.own an Alabama 
statute that added an express reference to prayer to 
an existing statute providing a moment of silence for 
meditation. Id., at 59, 105 S.Ct. 2479. Here the 
school district added a secular alternative to a policy 
that originally provided only. for prayer. More 
.importantly, in Wallace, there was "unrebutted 
evidence" that pointed to a wholly religious purpose; 
id., at 58, 105 S,Ct. 2479, and Alabama "conceded in 
the courts below that the purpose of.the statute was 
to make prayer pan of daily classroom activity," id., 
at 77-78, 105 S.Ct. 2479 (O'CONNOR, J., 
concurring in judgment) .. There is no such evidence 
or concession here. 

The Court also relies on our decision in Lee v. 
Weisman, 505 U.S. 577, 112 S.Ct. 2649, 120 L.Ed.2d 
467 (1992), to support its conclusion. In Lee, we 
concluded that the content of the speech at issue, a 
graduation prayer given by a rabbi, was "directed 
and controlled" by a school official. Id., at 588, 112 
S.Ct. 2649. In other words, at issue in Lee was 
government speech. Here, by contrast, the potential 
speech at issue, if the policy had been allowed to 
proceed, would be a message or invocation selected 

. or created. by a student. That is, if there were speech 
at issue here, it would be private speech. The 

. ·"crucial difference between government speech 
endorsing religion, which the Establishment Clause 

·forbids, and private speech endorsing religion, which 
the Free Speech and Free Exercise. Clauses protect," 

. applies ·with particular force to the . question of· 
endorsement. Board of Ed. of Westside Community 
Schools (Dist.66) v. Mergens, 496 U.S. 226, 250, 110 

. S.Ct. 2356, 110 L.Ed;2d 191 · (1990) (plurality 
opinion) (emphasis in original). 

Had the policy been put into practice, the students 
may have chosen a speaker according to wholly 
secular. criteria--like good publiC speaking skills or 
s.ocial popularity--and the student speaker may have 

' ~hosen, on her own accord, to deliver a religious 
message. Such an application of the policy· *325 
would likely pass constitutional muster. . See Lee, 
supra, at 630, n. 8, 112 S.Ct. 2649 (SOUTER, J., 
concurring) ("If the State had chosen its graduation 
day speakers according to wholly secular criteria, and 
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if one of those speakers (not a state. a~t~r) had 
individually chosen to deliver a religious message, it · 
would be harder to attribute an endorsement of 
religion to the State"). 

Finally, the Court seems to demand that a . 
government policy be completely . neutral as to . 
content or be considered one that endorses religion. 
See ante, at 2276-2277. This is undoubtedly a new 
requirement, as our Establishment . Clause 
jurisprudence simply does not mandate. "content . 
neutrality." That concept is found in our First 
Amendment speech cases and is used as a guide for 
determining when we apply strict scrutiny; For 
example, we look to "content neutrality" in reviewing 
loudness restrictions imposed on speech in public 
forums, see Ward v. Rock Against Racism, 491 U.S. 

· 781, 109 S'.Ct. 2746, 105 L.Ed.2d 661 (1989), and 
regulations against picketing, see Boos v. Barry, 485 
U.S. 3 ]2, 108 S.Ct. 1157, 99 L.Ed.2d 333 ( 1988). 
The Court. seems to think that the fact that the policy 
is not content neutral so~ehow controls the 
Establishment Clause inquiry. See ante, at 
2276-2277. 

But even our speech jurisprudence would not require 
that all public school actions with respect to student 
spe~ch be content neutral. See, e.g., Bethe/School 
Dist. No. 403 v. Fraser, 478 U.S. 675, 106 S.Ct. 
3159, 92 L.Ed.2d 549 (1986) (allowing the 
imposition of sanctions against a student· speaker 
who, in nominating a fellow student for elective 
office during an assembly, referred to his candidate in 
terms of an elaborate sexually explicit metaphor) . 
**2288 Schools do not violate tµe First Amendment 
every time they restrict student speech to ce~ain 
categories. But under the Court's view, a school 
policy under which' the student body· president is to 
solemniZe the graduation ceremony· by giving a 
favorable iritroduction to the guest speaker ,would be 
facially unconstitutional. Solemnization "invites and . 
encourages" prayer and ·the policy's content 
limitations *326 prohibit the student body president 
from giving a solemn, yet nomeligious, message like 
"co111Il?-entary mi United States foreign policy." See 
ante, at 2277. · 

The policy at issue _here may be applied in an 
unconstitutional manner, but it will be time enough to 
invalidate it if that.is found to be the case. T would 
reverse thejud~ent.ofthe Court of Appe,als. 
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Brett Kavanaugh-Florida School Vouchers 

Allegation: Brett Kavanaugh demonstrated his hostility both to the separation of church and 
state and to public education when he defended the constitutionality of a Florida 
school voucher program that drains taxpayers' money from public schools to pay 
for students to attend religious schools. Bush v. Holmes, 767 So. 2d 668 (2000). 

Facts: 

~ While an attorney in private practice, Mr. Kavanaugh was part of a large team of 
lawyers representing Florida state officials in defending Florida's opportunify 
scholarship program, which provided children Jin failing public schools with access 

· to a high-quality education and has improved the quality of Florida's public .schools . 

./ The opportlmity scholarship program is a limited program that allows students 
at failing public schools to transfer to a better public school or a private school at 
public expense. · 

./ The opportunity scholarship program is carefully tailored to give choice to 
those parents who need it and to spur public school improvement through 
competition . 

./ Religious and non-religious private schools are allowed to participate in the 
program on an equal basis and all public funds are directed by the private and 
independent choices· of parents . 

./ In two separate evaluations, researchers have found that Florida's opportunity 
scholarship program has raised student achievement in Florida's worst 
public schools. A 2003 study specifically found that "voucher competition in 
Florida is leading to significant improvement in public schools" and that 
"Florida's low-performing schools are improving in direct proportion to the 
challenge they face from voucher.competition." 

A three-judge panel of Florida's Court of Appeal for the First District unanimously 
agreed with the position taken by Florida officials. All three of these judges were 
appointees of Lawton Chiles, the former ,Democratic Governor of Florida. The 
Florida Supreme Court refused to review the Court of Appeal's decision. See Bush v . 

. Holmes, 767 So. 2d 668 (2000). 

The Florida officials were not arguing for an extension in the law. For deca<lles 
Florida's K-12 system made use of contracts with private schools to educate tens of 
thousands of students in private schools. 

During Mr. Kavanaugh's involvement in this lilligation, the main issue was whether 
the Florida Constitution prohibited the use of state funds to pay for the K-12 
education of students attending private schools~ regardless of whether they were 
religious or nonsectarian. · · 
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The team oflawyers representing Florida officials, including Mr. Kavanaugh, 
argued that the Florida Constitution's affirmative mandate for the State to provide 
for "a uniform, efficient, safe, secure, and high quality system of free public 
schools" did not preclude the use of public funds for private school education, 
particularly where the Legislature found such use was necessary. 

The Florida program has specific safeguards to protect against discrimination and 
coerced religious activity. Participating private schools must agree to comply 
with Federal anti-discrimination laws and not compel any opportunity scholarship 
student to profess a specific ideological belief, to pray, or to worship. 

Florida's opportunity scholarship program enjoys substantial support among 
Florida's African-American population. The Urban League of Greater Miami, for 
example, intervened in court proceedings to defend the constitutionality of tbe 
program. 

~ The U.S. Supreme Court has upheld the constitutionality of a school voucbe1r 
program in Cleveland that is similar to Florida's opportunity scholarship program. 
See Zelman v. Simmons-Harris, 536 U.S. 639 (2002). 

The U.S. Supreme Court held in 2002 that Cleveland's school voucher program 
was consistent with the First Amendment's Establishment Clause becaus~: it 
treated religious and non-religious private schools equally and all funds were 
guided by the private and independent choices of parents. 

The Zelman decision vindicated the position that Mr. Kavanaugh had advocated 
on behalf of his client. 

In this litigation Mr. Kavanaugh was defending the constitutionality of the 
opportunity scholarship program on behalf of his clients. As their attorney, Mr. 
Kavanaugh had a duty to zealously represent his clients' position and make the best 
argument on their behalf. ' 

./ Lawyers have an ethical obligation to make all reasonable arguments that will 
advance their clients' interests. According to Rule 3.1 of the ABA's Model Rules 
of Professional Conduct, a lawyer may malce any argument if "there is a basis in 
law and fact for doing so that is not frivolous, which includes a good faith 
argument for an extension, modification or reversal of existing law." Lawyers 
would violate their ethical duties to their client if they made only arguments with 
which they would agree were they a judge. 



• 

• 

• 

767 So.2d 668 
147 Ed. Law Rep. 1125, 25 Fla. L. Weekly D2385 
(Cite as: 767 So.2d 668) 
H 

District Court of Appeal of Florida, 
First District. 

John Ellis "Jeb" BUSH, in his official capacity as 
Governor of the 

State of Florida and Chairman of the State Board of 
Education; Attorney 

General Robert A. Butterworth, Secretary of 
Education Tom Gallagher; Secretary 

of State Katherine Harris, Comptroller Robert 
Milligan, Commissioner of 

Insurance and State Treasurer Bill Nelson, 
Commissioner of Agriculture Bob 

Crawford, in their official capacities and as members 
of the State Board of 

Education; and Florida Department of Education, 
Appellants, 

v. 
Ruth D. HOLMES; Gregory and Susan Watson on 

behalf of themselves and their 
. minor children Sarah; Seth, and Sybil Watson; 

Rebecca Hale, on behalf of 
herself and her minor child, Jessica Dennis; John · 

Rigsby, on behalf of himself 
and his minor children, Thaddeus and Porsche 

Rigsby; Queen E. Nelson, on 
behalf of herself and her minor grandchild, Ashley 

Wilson; Samuel Watts on 
behalf of himself and his minor children, Rondale, 

Reynard, and Rebecca Watts; 
Linda Lerner; Betsy H. Kaplan; Florida State 

Conference of Branches of 
NAACP; Citizens' Coalition for Public Schools; The 

Florida Congress of 
Parents and Teachers (a/k/a "Florida PTA"); Florida 

Education 
Association/United, AFT AFL~CIO, a labor 

organization and Florida taxpayer; 
and Pat Tornillo, Jr., Andy Ford, Rita Moody, Mary 

Lopez, and Robert F. Lee, as 
Florida taxpayers, Appellees. 

Brenda McShane, in her own behalf as natural 
guardian of her child, Brenisha 

McShane; Dermita Merkman, in her own behalf and 
as natural guardian of her 

. child, Jessica Merkman; Tracy Richardson, in her 
own behalf and as natural 

guardian of her child, Khaliah Clanton; Sharon 
Mallety, in her own behalf and 

as natural guardian of her child, Jermall Bell; 
Barbara Landrum, in her own 

behalf and as na11;U"al guardian of her children, 
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Laquila and Stacy Marie 
Wheeler; and Urban League Of Greater Miaimi, Inc., 

Appellants, 
v. 

Ruth D. Holmes; Gregory And Susan Watson on 
behalf of themselves and their 

minor children Sarah, Seth, and Sybil Watson; 
Rebecca Hale, on behalf of 

herself and her minor child, Jessica Dennis; John 
Rigsby, on behalf of himself 

and his minor children, Thaddeus and Porsche 
Rigsby; Queen E. Nelson, on 

behalf of herself and her minor grandchild, Ashley 
Wilson; Samuel Watts on 

behalf of himself and his minor children, Rondale, ( 
Reynard, and Rebecca Watts; 

Linda Lerner; Betsy H. Kaplan; Florida State 
Conference of Branches of 

NAACP; Citizens' Coalition for Public Schools; 
Florida Congress of Parents 

and Teachers (a/k/a "FIOrida PTA"); Florida 
Education Association/United, AFT 

AFL-CIO, a labor organization and Florida taxpayer; 
and Pat Tornillo, Jr., 

Andy Ford, Rita Moody, Mary Lopez, and Robert F. 
Lee, as Florida taxpayers, 

Appellees. 

Nos. lD00-1121 and lD00-1150. 

Oct. 3, 2000. 

Individuals filed separate complaints alleging that 
opportunity scholarship program (OSP) statute 
violated state and federal constitutions. The Circuit 
Court, Leon County, L. Ralph Smith, J., granted 
motion to consolidate and found that OSP, :insofar as 
it establishes program through which state pays 
tuition for certain students to attend private schools, 
is unconstitutional on its face under constitutional 
section providing for public education. State 
defendants and parents of shidents receiving 
opportunity scholarships appealed. The District Court 
ofAppeal, Kahn, J., held that: (1) entering judgment 
holding OSP statute unconstitutional on its face 
without trial or evidence and without motion for 
summary judgment or judgment on pleadings 
constituted harmless error, and (2) OSP statute, 
insofar as it establishes p:r;ogram through which state 

. pays tuition for certain students to attend private 
schools, is not unconstitutional on its face under 
constitutional section providing for public education. 
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Reversed and remanded. 

West Headnotes 

[ 1] Judgment ~ 183 
228kl83 

[l] Pleading ~343 
302k343 

Entering judgment holding opportunity scholarship 
program (OSP) statute unconstitutional on its face 
without trial or evidence and without motion for 
summary judgment or judgment on pleadings was 
erroneous. West's F.S.A. Const. Art. 9, § 1; West's 
F.S.A. § 229.0537. 

[2] Appeal and Error ~1073(1) 
30k1073(1) 

Entering judgment holding opportunity scholarship 
program (OSP) statute unconstitutional on its face 
without trial or evidence and without motion for 
summary judgment or judgment on · pleadings 
constituted harmless error, where prejudice was not 
demonstrated and parties had a_dequate notice, time to 
respond, and opportunity to be heard. West's F.S.A. 
Const. Art. 9, § l; West's F.S.A. §§ 59.041, 229.0537 

[3] Schools ~3 
345k3 

Opportunity scholarship program (OSP) statute, 
insofar as it establishes program through which state 
pays tuition for certain students to attend private 
schools, is not unconstitutional on its face under 
constitutional section providing for public education; 
although constitution directs that public education be 
accomplished through system of free public· schools, 
nothing clearly prohibits legislature from allowing 
well delineated use of public funds for private school. 
education. West's F.S.A. Const. Art. 9, § l; West's 
F.S.A. § 229.0537. 

[4) Constitutional Law ~26 
92k26 

The Florida Constitution is a limitation upon, rather 
than a grant of, power. 

[5] Constitutional Law ~48(1) 
92k48(1) 

Page 2 

Although implied constitutional prohibitions are 
recognized, a reviewing court must not be overly 
anxious to strike an enactment that· merely is not 
specifically provided for in the organic docmnent. 

[6] Constitutional Law ~48(1) 
92k48(1) 

[6] Constitutional Law ~48(3) 
92k48(3) 

When a legislative enactment is challenged, the court 
should be liberal in its interpretation; every doubt 
should be resolved in favor of the constitutionality of 
the law, and the law should not be held invallid unless 
clearly unconstitutional beyond a reasonable doubt. 

[7] Constitutional Law ~14 
92kl4 

The principle of "expressio unius est exclusio 
alterius," which holds that to express or include one 
thing implies. the exclusion of the other or of the 
alternative, should be used sparingly with respect to 
the constitution. 

[8] Constitutional Law ~12 
92kl2 

[8] Constitutional Law ~ 13 
92k13 

Courts must be mindful that the constitution. is what 
the people intended it to be; its dominant note is the 
general welfare, and it was not intended to bind like a 
strait-jacket, but contemplated experimentation for 

· the common good. 

[9] Appeal and Error ·~ 170(2) 
30kl 70(2) 

District Court of Appeal would decline to consider 
constitutional arguments challenging statute, where 
·trial court determined that such arguments contained 
mixed questions of law and fact and did not address 
arguments, but only addressed alternative claim of 
facial constitutionality that could be decided without 
presentation of evidence. 
*670 Frank R. Jimenez, Acting General Counsel, and 

Reginald J. Brown, Deputy General Counsel, 
Tallahassee; Charles T. Canady, Washington, D.C.; 
Carol A. Licko, Thomson, Muraro, Razoolk & Hart, 
P.A., Miami; and Jay P. Lefkowitz and Brett M. 
Kavanaugh of Kirkland & Ellis, Washington, D.C., 
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al. 

W. Dexter Douglass and Thomas P. Crapps of 
Douglass Law Firm, Tallahassee; Marvin E. Frankel 
and Justine A. Harris of Kramer Levin Naftalis & 
Frankel LLP, New York; David Strom of the 
American Federation of Teachers, Washington, D.C.; 
Pamela L. Cooper, General Counsel, Florida 
Teaching Profession-NBA, Tallahassee, for Appellees 
Florida Education Association/United, AFT · AFL­
CIO, et al. 

KAHN,J. 

This is a consolidated appeal from a final judgment 
declaring section 229.0537, Florida Statutes (1999), 
"insofar as it establishes a program through which the,.­
State pays for certain students to attend private 
schools," facially unconstitutional under ai1icle IX, 
section 1 of the Florida Constitution. [FNI] Section 
129.0537 contains the provisions *671 of Florida's 
Opportunity Scholarship Program (OSP) and is part 
of a larger comprehensive legislative program 
addressing Florida's public schools. See Ch. 99-398, 
Laws of Fla. For the reasons explained below, we 
reverse and remand this case for further proceedings. 
In so doing, we emphasize that our holding addresses 
only the narrow issue of the facial constitutionality of 
the OSP under article IX, section 1 of the Florida 
Constitution. 

FNL Article IX, section I provides: 
Public education.--The education of children is a 
fundamental value of the people of the State of 
Rlorida.. It is, therefore, a paramount duty of the 
state to make adequate provision for the education of 
all children residing within its borders. Adequate 
provision shall be made by law for a, unifonn, 
effiCient, safe, secure, and high quality system of free 
public schools. that allows students to obtain a high 
quality education and for the establishment, 
maintenance, and operation of institutions of higher 
learning and other public education programs that 
the needs of the people may require. 

I. BACKGROUND 

Section 229.0537 became law on June 21, 1999. See 
Ch. 99-398, § 78, at4368, Laws of Fla. The next day, 
the appellees in this consolidated appeal, a· group of 
parents, Florida citizens, and interest groups, filed a 
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complaint alleging that section 229.0537' violated 
certain constitutional provisions: ( 1) article I, section 
3 of the Florida Constitution [FN2]; (2) article IX, 
section 1 of the Florida Constitution; (3) article 'IX, 
section 6 of the Florida Constitution [FN3]; and (4) 
the Establishment Clause of the First Amendment to 
the U.S. Constitution. On July 29, 1999, the Florida 
Education Association and others (FEA), filed a 
complaint challenging the constitutionality of section 
229.0537 on the same four grounds raised by the 
appellees. [FN4] The complaints named as 
defendants Governor John Ellis "Jeb" Bush and 
cabinet members, in their official capacities and as 
members of the State Board of Education, in addition 
to the Florida Department of Education ("State · 
defendants"). 

FN2. Article!, section 3 provides: 
Religious freedom.--There shall be no law respecting 
the establishment of religion or prohibiting or 
penalizing the free exercise thereof. Religious 
freedom shall not justify practices inconsistent with 
public morals, peace or safety. No revenue of the 
state or any political subdivision or agency thereof 
shall ever be taken from the public treasury directly 
or indirectly in aid of any church, sect, or religious 
denomination or in aid of any sectarian institution . 

FN3. Article IX, section 6 provides: 
State school fund.--The income derived from the 
state school fund shall, and the principal of the fund 
may, be appropriated, but only to the support and 
maintenance of free public schools. 

FN4. The record on appeal does not contain the 
complaint(s) filed by the FEA. 

The FEA filed a motion to consolidate the two cas'es 
and the trial court granted this motion. · A group of 
parents and guardians of students rece1vmg 
opportunity scholarships ("the parents"), moved to 
intervene in both cases, and the trial court also 
granted these motions. The parents thereafter moved 
to dismiss the article IX, section 1 claims for lack of 
standing, justiciability, and failure to state a claim. 
Following a hearing, the trial court denied these 
motions. 

The trial court held a case management conference 
on December 2, 1999. The court explained that the 
purpose of the conference was for the parties to 
identify "the issues that would require the 
presentation of evidence to resolve those issues and 
those issues that dealt with the challenge of the 
constitutionality of the statute on its face." After 
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hearing arguments from the parties, the court deferred 
consideration of whether the statute was 
unconstitutional under the religion clauses in the 
Florida and U.S. constitutions. The court did decide, 
however, that it could consider the argument that 
section 229.0537 violated article IX, section 1 on its 
face because, in the trial court's view, this challenge 
did not require an evidentiary basis. Accordingly, on 
December 8, 1999, the trial court entered an order 
setting *672 a fmal hearing for February 24, 2000, 
and directing the parties to file briefs on "the issue of 
the facial constitutionality of the · Opportunity 
Scholarship Program, Fla. Stat., ·Section 229.0537, 
under Article IX, Section 1 of the Florida 
Constitution .... " 

On December 30, 1999, the plaintiffs filed separate 
briefs and attachments. On January 28, 2000, the 
State defendants filed Objections to Final Hearing 
Procedure or, in the Alternative, Motion to Strike 
Plaintiffs' Briefs. The State defendants argued for the 
first time that the trial court's summary resolution of 
the facial constitutionality of the statute "is on the 
brink of an abyss." The State defendants also argued 
that the plaintiffs "present myriad factual arguments 
masked as legal arguments." 

On February 4, 2000, the plaintiffs filed responses 
challenging the timeliness of the defendants' 
objections, and on February 7, 2000, the trial court 
conducted a hearing on the objections. The court 
stated that "[t]his is the fmal hearing on the facial 
constitutionality of this statute" arid ruled that it was 
"exercising its inherent power to limit the issues that 
are going to be tried, and these issues are going to be 
strictly matters of law." The trial court denied the 
State's motion to strike the initial briefs and 
confirmed the fmal hearing date of February 24, 
2000. On February 17, the court rendered an order in 
accordance with these rulings and denying· 
defendants' objections to the fmal hearing procedure. 

On February 24, the court heard oral argument from 
the parties and amici curiae. On March 14, 2000, the 
trial court entered a fmal judgment holding that 
"[s]ection 229.0537, Fla. Stat., insofar as it 
establishes a program through which the State pays 
tuition for certain students to attend private: schools, 
is declared to be unconstitutional on its face under 
Article IX, § 1 of the Florida Constitution." 

The State defendants filed a timely notice of appeal, 
assigned case number 1 D00-1121 in this court. The 
parents filed a separate notice of appeal, assigned 
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case nwnber lD00-1150. This court granted 
appellees' motion to consolidate the cases. 

Appellants raise essentially two points in this 
consolidated appeal. First, appellants assert that the 
trial .court denied them due process and a fair trial by 
ignoring the Florida Rules of Civil Procedure and 
entering final judgment .without trial or ·evidence, 
upon disputed facts, and without a motion for 
swnrnary judgment or judgment on the pleadings. 

· Second, appellants assert that the trial court erred in 
holding the OSP facially unconstitutional under 
article IX, section 1 of the Florida Constitution. 

11. WHETHER THE PROCEDURE EMPLOYED 
BY THE TRIAL COURT WARRANTS 
REVERSAL 

[ 1] [2] Regarding the first point, the trial court did err 
in the procedure it employed because nothing in the 
Florida Rules of Civil Procedure authorizes this 
procedure. We find this constituted harmless error, 
however, . because the parties had adequate notice, 
time to respond, and an opportunity to be heard, and 
appellants have not demonstrated any prejudice much 
less "a miscarriage of justice." See § 59.041, Fla. 
Stat. (1999) ("No judgment shall be set aside or 
reversed ... for error as to any matter of pleading or 
procedure, unless in the opinion of the court to which 
application is made, after an examination of the entire 
case it shall appear that the error complained of has 
resulted in a miscarriage of justice."). The cases 
relied upon by appellants involve situations where a 
trial court failed to set a matter for trial pursuant to 
Rule 1.440. See Orange Lake Country Club, Inc. v. 
Levin, 645 So.2d 60, 62 (Fla. 5th DCA 1994) (finding 
trial court erred in entering judgment where, among 
other things, trial court failed to set matter for trial 
pursuant to Rule 1.440); Ramos v. Menks, 509 So.2d 
1123, 1124 (Fla. 1st DCA 1986) (reversing final 
judgment and remanding for further proceedings 
where trial court failed to follow *673 Rule 1.440); 
Bennett v. Continental Chems. Inc., 492 So.2d 724, 
727 (Fla. 1st DCA 1986) (en bane) (holding that 
"strict compliance with rule 1.440 is mandatory"). 
That is not the situation here. Moreover, appellants 
appear to have acquiesced in the procedure adopted 
by the trial court, objecting only to the plaintiffs' fact­
intensive assertions. See Bennett v. Ward, 667 So.2d 
378, 380 (Fla. 1st DCA 1995) (explaining that 
appellant "may have waived objection not only ·to 
notice of trial but, more fundamentally, to the 
apparent omission altogether of any bench trial or 
evidentiary hearing" where, although no motion for 
swnrnary judgment was ever filed; trial court held 
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hearing and entered final judgment of foreclosure); 
Frank v. Pioneer Metals, Inc., 121 So.2d 685, 688 
(Fla. 3d DCA 1960) (rejecting appellant's argwnent 
that the trial court erred by transferring the case to the 
equity side of the court: "[W]e are constrained to 
point out that by the appellant's failure to timely 
object to that procedure which she now cqntends to 
be irregular, she will be deemed to have waived .the 
objection by acquiescence. Procedural matters not 
objected to in the trial court cannot be raised upon 
appeal."). We thus conclude that the procedure 
employed by the trial court, although erroneous, does 
not warrant reversal. 

UL WHETHER THE OSP IS FACIALLY 
UNCONSTITUTIONAL UNDER ARTICLE IX, 
SECTION I OF THE FLORIDA CONSTITUTION 

[3] As a substantive matter, appellants argue that the 
trial court erred in finding the OSP facially 
unconstitutional under article IX, section 1. In 
particular, appellants assert that the trial court should 
not have relied on the pnnciple of expressio unius est 
exclusio alterius in finding that the Florida 
Constitution does not permit the Legislature to enact 
the OSP. We agree with appellants and, for the 
reasons set forth below, we reverse on this point and 
remand this case for further proceedings. 

A. 

In striking the OSP as facially unconstitutional, the 
trial court stated: 

By providing state funds for some students to obtain· 
a K-U education through private schools, as an 
alternative to the high quality education available 
through the system of free public schools, the 
legislature has violated the mandate of the Florida 
Constitution, adopted by the electorate of this state. 
Tax dollars may not be used to send the children of 
this state to private schools as provided by the' 
Opportunity Scholarship Program 

Recognizing that nothing in the constitution directly 
limits the authority of the Legislature to est1blish the 
OSP, the trial court nonetheless concluded, "[T]he 
negative implication is evident." 

[4][5][6] The Florida Constitution is a limitation 
upon; rather than a grant of, power. See Board of 
Public Instruction for County of Sumter v. Wright, 76 
So.2d 863, 864 (Fla.1955) ("This court has 
consistently adhered to the fundamental principle that 
oui state constitution is a limitation upon, rather than 
a grant of, power."); Taylor v. Dorsey, 155 Fla. 305, 
19 So.2'd 876, 881 (1944) (" 'Our state constitution is 
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a limitation upon power, and, unless legislation duly 
passed be clearly contrary to some express or implied 
prohibition contained therein, the courts have no 
authority to pronounce it invalid.' ") (quoting 
Chap'man v. Reddick, 41 Fla. 120, 25 So. 673, 617 
(1899)). Although implied constitutional prohibitions 
are recognized, a reviewing court must not be overly 
anxious to strike · an enactment that merely is not 
specifically provided for in the organic document. 
Indeed, "[w]hen a legislative enactment is challenged 
the court should be liberal in its interpretation; every 
doubt should be resolved in favor of the 
constitutionality of the law, and the law should not be 
held invalid unless clearly unconstitutional beyond a 
reasonable doubt." Taylor, 19 So.2d at 882. 
Recognizing these principles, appellants argue that 
the trial court *674 erred in relying on another 
maxim, expressio unius est exclusio alterius, in 
finding section 229.0537 facially unconstitutional. 

[7] This argument has merit. The principle of 
expressio unius est exclusio alterius is "[a] canon of 
construction holding that to express or include one 
thing implies the exclusion of the other, or of the 
alternative." Black's Law Dictionary 602 (7th 
ed.1999). This principle should be used sparingly 

·· with respect to the constitution. See Taylor, 19 So.2d 
at 881 (explaining that the expressio unius maxim 
"should be sparingly used in construing the 
constitution"). As appellants explain, and appellees 
acknowledge, the trial court did not find that article 
IX, section 1, by its terms, expressly prohibits state­
funded scholarships for children to attend a private 
school; instead, the trial court found an implied 
prohibition. Specifically, the trial court found that 
"[b ]ecause Article IX, section 1 directs that public 
education, K-12, be accomplished through a 'system 
of free public schools,' that is, in effect, a prohibition 
on the Legislature to provide a K-12 public education 
in any other way." Despite the fact that the 
constitution does not, by its terms, expressly direct 
that the State may only fulfill its obligation to provide 
education "through" the public school system, the 
trial court arrived at the "evident" negative 
implication. 

In applying the expressio unius principle to this case, 
the trial court quoted a portion of the Florida 
Supreme Court's opinion in Weinberger v. Board of 
Public Instruction of St. Johns County : 

The principle is well established that, where the 
Constitution expressly provides the manner of 
doing a thing, it impliedly forbids its being done in 
a substantially different manner. Even though the 
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Constitution does not in terms prohibit the doing of 
a thing in another manner, the fact that it has 
prescribed the manner in which the thing shall be 
done is itself a prohibition against· a different 
manner of doing. it. Therefore, when ; the 
Constitution prescribes the manner of doing an act, 
the manner prescribed is exclusive, and it is beyond 

. the power of the Legislature to enact a statute that 
would! defeat the purpose of the constitutional 
provision. 
93 Fla. 470, 112 So. 253, 256 (1927) (citations 

omitted). In Weinberger and the other cases relied 
upon by the trial court, however, the expressio unius 
·principle found its way into the analysis only because 
the constitution forbade any action other than that 
specified in the constitution, and the action taken by 
the Legislature defeated the purpose of the 
constitutional provision. See id. at 254-56 (finding 
bonds ]proposed to be issued by Board of Public 
Instruction void ab initio because their maturity dates 
did not conform to article 12, section 17 of the 
Florida Constitution, which specified that "[a]ny 
bonds issued hereunder shall bec;ome payable within 
thirty years from the date of issuance in annual 
installments which shall commence not more than 
three years after the date of issue"); State ex rel. 
Murphy v. Barnes, 24 Fla. 29, 3 So. 433, 433-34 
(1888) (finding that statute providing for 
compensation of county solicitors by the State 
violated Florida Constitution provision that "[t]he 
compensation of all county school officers shall be 
paid from the school fund of their respective counties, 
and all other county officers receiving stated salaries 
shall be paid from the general funds of their 
respective counties" and explaining that "[w]hen a 
constitution directs how a thing shall be done, that is 
in effect a prohibition to its being. done in any other 
way"). See also Sullivan v. Askew, 348 So.2d 312, 
315-16 (Fla.1977) (quoting In re Advisory Opinion of 
the Governor Civil Rights, 306 So.2d 520, 522-23 
(Fla.1975) (quoting Weinberger ), and holding that 
Governor had sole, unrestricted, and unlimited 
discretion to exercise pardon power and procedures 
adopted by Governor for exercise of that exclusive 
power were consistent with constitutional· grant of 
authority); Jn re Advisory Opinion of the Gqvernor 
Civil Rights, 306 So.2d 520, 522-23 *675 (Fla.1975) 
(quoting Weinberger and advising that provisions for 
suspension and automatic reinstatement of civil rights 
contained in Correctional Reform Act of 1974 
infringed on Governor's constitutional duties and 
responsibilities relating to executive clemency); In re 
Investigation of a Circuit Judge, 93 So.2d 601, 
606-08 (Fla.1957) (citing Weinberger and finding 
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that where constitution creates office, fixes its term, 
and provides under what conditions officer may be 
removed before expiration of term, neither 
Legislature nor any other authority has power to 
remove or suspend such officer in any manner other 
than that provided in constitution); State ex rel. 
Ellars .v. Board of County Comm'rs of Orang~ 
County, 147 Fla. 278, 3 So.2d 360, 362-63 (1941) 
(quoting Weinberger and finding statute, which fixed 
compensation of county solicitors of criminal courts 
of record in counties having population between 
70,000 and 100,000, was valid general law applicable 
to office of county solicitor of criminal .court of 
Orange County and was not subject to constitutional 
prohibition against enactment of special or local laws 
regulating fees of county officers); State ex rel. 
Church v. Yeats, 74 Fla. 509, 77 So. 262, 264 (1917) 
("Article 19 leaves the determination of its 
enforcement to the registered voters of the counties 
and election districts, irrespective ofrace or color, to 
be determined by a majority of the aggregate; the 
statute requires two majorities, one of the white and 
the other the colored registered voters, and in this it 
clearly defeats the purpose of the Constitution in local 
option article, which this court has said was to remit 
to the registered voters of each county the settlement 
of the issue whether the sale of intoxicating wines or ' 
beer should be prohibited within the county."). 

In contrast, in this case, nothing in article IX, section 
1 clearly prohibits the Legislature from allowing the 
~ell-delineated use [FN5] of public funds for private 
school education, particularly in circumstances where 
the Legislature finds such use is necessary. We 
therefore reject the trial court's finding that the 
constitution not only mandates that the State "make 
adequate provision for the education of all children" 
in Florida, but that it also prescribes the sole. means. 
for implementation of that mandate. Contrary to the 
conclusion of the trial court,· and the argument 
advanced by appellees, article IX, section 1 does not 
unalterably hitch the requirement to make adequate 
provision for education to a single, specified engine, 
that being the public school system. 

FN5. See § 229.0537(2)(a), Fla. Stat. (1999) 
(explaining that to receive an opportunity scholarship 
to attend a participating private school, a student 
must have "spent the prior school year in attendance 
at a public school that has been designated pursuant 
to s. 229.57 as performance grade category 'F,' 
failing to make adequate progress, and that has had 
two school years in a 4-year. period of such low 
performance, and the student's attendance occurred 
during a school year in which such designation was 
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in effect" or the student has been assigned to such a 
school for the next school year). 

[8] In passing section 229.0537, the Legislature 
made specific findings indicating it sought to 
advance, not defeat, the purpose of article IX, section 
1: 

The purpose of this section is to provide enhanced 
opportunity for students in this state to gain the 
knowledge and skills necessary for postsecondary 
education, a technical education, or the world of 
work.· The Legislature recognizes that the voters of 
the State of Florida, in the November 1998 general 
election, amended s. 1, Art. IX of the Florida 
Constitution so as to make education a paramount 
duty of the state. The Legislature finds that the 
State Constitution requires the state to provide the 
opportunity to obtain a high~quality education. 
The Legislature further finds that a student should 
not be compelled, against the wishes of the 
student's parent or guardian, to remain in a school 
found by the state to be failing for 2 years in a 
4-year period. The Legislature shall make 
available opportunity *676 scholarships in order to 
give parents and guardians the opportunity for their 
children to attend a public school that is performing 
satisfactorily or to attend an eligible private school 
when the parent or guardian chooses to apply the 
equivalent of the public education funds generated 
by his or her child to the cost of tuition in the • 
eligible private school as provided in paragraph 
(6)(a). Eligibility of a private school shall include 
the control and accountability requirements that, 
coupled with the exercise of parental choice, are 
reasonably necessary to secure the educational 
public purpose, as.delineated in subsection (4). 
§ 229.0537(1), Fla. Stat. (1999) (emphasis added). 

Although, in establishing the OSP, the Legislature 
recognized that some public schools may not perform 
at an acceptable level, the Legislature attempted to 
improve those schools by raising expectations for and 
creating competition among schools, while at the 
same time not penalizing the students attending 
failing schools. See Ch. 99-398, at 4273, Laws of Fla. ) 
("WHEREAS, children will have the best opportunity 
to obtain a high-quality education in the public 
education system of this state and that system can best 
be enhanced when positive parental influences are 
present, when we allocate resources efficiently and 
concentrate resources to enhance a safe, secure, . and 
disciplined classroom learning environment, when we 
support teachers, when we reinforce shared high 
academic expectations, and when we promptly reward 
success and promptly identify failure, as well as 
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promptly appraise the public of both successes and 
failures ... "). We must be mindful that "[t]he 
Constitution is what the people intended it to be; its 
dominant note is the general welfare; it was not 
intended to bind like a strait-jacket but contemplated 
experimentation for the common good." State v. 
State Ed. of Admin., 157 Fla. 360, 25 So.2d 880, 884 
.(1946). 

B. 

We note that the Legislature has, in . the past, 
established a program providing public funds for 
certain students to attend private schools. See 
Scavella v. School Ed. of Dade County, 363 So.2d 
1095 (Fla.1978). In Scavella the Florida Supreme 
Court indicated that "the state is responsible for 
providing adequate educational opportunities for all 
children" and "all Florida residents have the right to 
attend this public. school system for free." Id. at 
1098. The court explained that "[r]ealizing that the 
public schools may not have the special facilities or 
instructional personnel to provide an adequate 
educational opportunity for the exceptional students, 
the legislature has allowed the school boards to make 
contractual arrangements With private schools." Id.; 
see§ 230.23(4)(m)2:, Fla. Stat. (1977). 

Scavella involved a challenge to a statute that 
allowed school boards to cap the amount of money 
paid to a private school in these contractual 
arrangements. See Scavella, 363 So.2d at 1098; § 
230.23(4)(m)7., Fla. Stat. (1977). The supreme court 
interpreted this statute to mean that school boards 
could not impose a cap that would deprive "any 
student of a right to a free education" and found the 
statute, as interpreted, constitutional. See Scavella, 

· 363 So.2d at 1099. As pointed out by appellees and 
the trial court, however, Scavella did not involve a 
challenge under article IX, section 1. 

Nevertheless, in Scavella, the supreme court upheld a 
legislative program authorizing the payment of 
private school tuition for students whose needs could 
not be met in the public schools and specified that, in 
implementing this program, students could not be 
deprived of "a right to a free education." By analogy, 
the OSP statute does not deprive students of "a right 
to a free education" and requires participating private 
schools to "[a]ccept as full tuition and fees the 
amount provided by the state for each student." § 
229.0537( 4)(i), Fla. Stat. (1999). 

*677 c. 
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Based on the foregoing, we hold that the trial court 
erred in finding the OSP facially unconstitutional 
under article IX, section · l. Nothing in that 
constitutional provision prohibits the action taken by 
the Legislature. The trial court erred by employing 
the exclusio unius principle to find an implied 
prohibition. 

IV. OTHER CONSTITUTIONAL ISSUES 

[9] Appellees have asserted that, even if the trial 
court erred in its application of article IX, section 1, 
the order on appeal should be affirmed on alternative 
constitutional grounds. Specifically, appelkes assert 
that the OSP violates ( 1) article IX, section 6 of the 
Florida Constitution; (2) article I, section 3 of the 
Florida Constitution; and (3) the Establishment 
Clause of the United States Constitution. 

Following the case management conference, the trial 
court determined that only the facial constitutionality 
of the OSP under article IX, section 1, could be 
decided Without the presentation of evidencie. In the 
court's view, the remaining issues appeared to 
constitute mixed questions of fact and law. This 
court has explained that such issues are inappropriate 
for initial determination on appeal: 

The rule followed by the Florida courts, as we 
interpret prior decisions, is that the question of the 
constitutionality of a statute is an issue of law, or of 
mixed fact and law, depending upon the nature of 
the statute brought into question and the scope of its 
threatened operation as· against the party attacking 
the statute. While there are circumstances in which 
trial courts are permitted to adjudicate the merits of 
constitutional issues in ruling on a motion to 
dismiss, ... the circumstances of the particular case 
determine whether this is appropriate. The 
preferable rule, properly applied here, appeais to be 
that if the complaint's well-pleaded allegations 
entitle the plaintiff to a declaration of rights, the 
motion to dismiss should be denied and the plaintiff 
allowed to adduce evidence in behalf of his 
pleading. 
The Wisdom of this rule is particularly evident in 
this case where we have been asked to rule for the 
first time on constitutional questions · of 
considerable magnitude, Without the benefit of any 
record except the vario.us complaints and motions 
directed to the complaints, including appellees' 
motion to dismiss, the granting of which sparked 
this appeal. It is a familiar canon of appellate 

. review that appellate courts are loath to mle upon 
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issues not directly ruled upon by the trial court. 
Courts prefer that the constitutionality of a statute 
be considered first by a trial court. This rule is 
relaxed if the constitutional issues are fully briefed 
and relate to matters of law exclusively, ... and the 
full record is before the court. 
Glendale Fed. Sav. & Loan Ass'n v. State, Dep't of 

Ins., 485 So.2d 1321, 1324~25 (Fla. 1st DCA 1986) 
(citations and footnote omitted). Accordingly, we 
decline to consider the alternative constitutional 
arguments asserted by appellees. 

V. CONCLUSION 

In sum, although we find the trial court erred 
regarding the procedure it employed in considering 
the facial constitutionality of the OSP under article 
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IX, section 1, we find that error harmless in this case. 
We further find, however, that the trial court erred in 
holding the OSP facially unconstitutional lllllder' this 
provision. The trial court must now consider the 
remaining allegations raised by appellees, as to which 
we express no opinion. 

REVERSED and REMANDED for further 
proceedings. 

WEBSTER and VANNORTWICK, JJ., CONCUR. 

767 So.2d 668, 147 Ed. Law Rep. 1125, 25 Fla. L. 
Weekly D2385 
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