2018-0009-P [ ]

'FOIA Marker

Thursday, July 05, 2018

This is not a textual r’ecof_d. This FOIA Mar'kér,'ihd'.icates that material has been removed
during FOIA processing by George W. Bush Presidential Library staff.’

Counsel's Office, White House
Rao, Neomi

_ » | o FRC ID: Locc?tion or
Stack: Row: Sect.: Shelf: ‘Pos.. =~ - Hollinger ID
W 20 24 3 3 10166 23029 -

\

Folder Title: ' ‘
) [Brett Kavanaugh]: Kavanau‘gh,-'2006, ’

NARA Number: " OA Number

6124 6323



Withdrawn/Redacted Material
The George W. Bush Library |

DOCUMENT FORM SUBJECT/TITLE PAGES  DATE RESTRICTION(S)
001 - Draft Brett M. Kavanaugh- 19 ND. PS5
002 Draft Brett M. Kavanaugh B 20 05/17/2006 P5;
003 Email FW: Myth/Fact Issue... - To: Neomi Rao - From: Grant 1 05/11/2006 P5;
Dixton : '
004 Handwritten Note Other Qs 4 N.D. Ps;
005 Handwritten Note  Brett Strategy Call - 2 04/27/2006 PS;
0v0‘6 Handwritten Nofe Kavanaugh - Moot twith attachment] 3 05/07/2006 - PS;
007 ‘ List General Executive Power 2 N.D. .P5 -
- Ve ' .
. COLLECTION TITLE:
Counsel's Office, White House
SERIES
" Rao, Neomi
FOLDER TITLE:
[Brett Kavanaugh]: Kavanaugh - 2006
FRCID: - -
10166

Presidential Records Act - [44°U.S.C. 2204(a)] ~

P1 National Security Classified Information [(a)(1) of the PRA]

P2 Relating to the appointment to Federal office [(a)(2) of the PRA]

P3 Release would violate a Federal statute [(a)(3) of the PRA]

P4 Release would disclose trade secrets or confidential commerclal or.

financial information [(a)(4) of the PRA]

PS5 Release would disclose confidential advice between the Presndent .
" and his advisors, or between such advisors [a)(5) of the PRA]

P6 Release would constitute a clearly unwarranted invasion of

' personal prnvacy [(a)(6) of the PRA]

PRM. Personal record misfile defined in acc‘ordance with 44 U.S.C.

2201(3).

‘Deed of Gift Restrictions

A. Closed by Executive Order 13526 goverhing access to national

security information.

B. Closed by statute or by the agency which originated the document,
C. Closed in accordance with restrictions contamed in donor s deed

of glft

. , -~ . B )

12018-0009-P

RESTRICTION CODES

Freedom of Informatlon Act- [5 US. C 552(b)]

b(1) National securlty classified information [(b)(1) of the FOIA]

b2 Release would disclose internal personnel rules and practlces of
an agency [(b)(2) of the FOIA]

b(3) Release would violate a Federal statute [(b)(3) of the FOIA]

b(4) Release would disclose trade secrets or confidential or financial
information [(b)(4) of the FOIA]

b(6) Release would constitute a clearly unwarranted invasion of
personal privacy [(b)(6) of the FOIA]

b(7) Release would disclose information compiled for law enforcement

purposes [(b)(7) of the FOIA]
b(8) Release would disclose information concernmg the regulatmn of

financial institutions [(b)(8) of the FOIA]
b(9) Release would disclose geological or geophysical information
concerning wells [(b)(9) of the FOIA] :

~

Records Not Subject to FOIA

Court Sealed - The document is withheld under a court seal and is not subject to
the Freedom of Informatlon Act.

 Pagelof2 This document was prepared on. Friday, Julj) 06, 2018



W1thdrawn/Redacted Materlal
The George W. Bush Library

DOCUMENT FORM . SUBJECT/T ITLE ) N - PAGES DATE RESTRICTION(S)
NO. o ( ' ‘
008 List ~ Kavanaugh Moots - WHCO - 3 ND.  P5;
009 List » - Kavanaugh Moots - WHCO 3 N.D. P5;
010 List BK Moots: 180 EEOB 4 5 N.D. P5;
011 List , _ Brett Kavanaugh: Potential Moot Topics Cn 3 N.D. PS;-
012 - Handwritten Note 'Meeting re: Brett ‘ 1 '04/28/2006  P5;
013 Draft - Brett M. Kavanaugh - 16 N.D. P5;
COLLECTION TITLE:
Counsel's Office, White House
SERIES:
' Rao, Neomi
FOLDER TITLE:
[Brett Kavanaugh]: Kavanaugh - 2006
FRC ID:
10166
u RESTRICTION CODES
‘Presidential Records Act - [44 U.S.C. 2204(a)] Freedom of Information Act - [S U.S.C. 552(b)] ' /
P1 National Security Classified Information [(a)(1) of the PRA] b(1) National security classified information [(b)(1) of the FOIA]
P2 Relating to the appointment to Federal office [(a)(2) of the PRA] b(2) Release would disclose internal personnel rules and practices of
P3 Release would violate a Federal statute [(a)(3) of the PRA] an agency [(b)(2) of the FOIA]
" P4 Release would disclose trade secrets or confidential commercial or ' b(3) Release would violate a Federal statute [(b)(3) of the FOIA]
.+ financial information [(a)(4) of the PRA] b(4) Release would disclose trade secrets or confidential or financial
. PS5 Release would disclose confidential advice between the President information [(b)(4) of the FOIA]
and his advisors, or between such advisors [a)(5) of the PRA] b(6) Release would constitute a clearly unwarranted invasion of
P6 Release would constitute a clearly unwarranted invasion of personal privacy [(b)(6) of the FOIA]
personal privacy [(a)(6) of the PRA] o N b(7) Release would disclose information compiled for law enforcement
purposes [(b)(7) of the FOIA]
PRM. Personal record misfile defined in accordance with 44 US.C. b(8) Release would disclose information concerning the regulation of
22013). _ . financial institutions [(b)(8) of the FOIA]
. . . . b(9) Release would disclose geological or geophysical information
Deed of Glft,Restrlctlons Co L concerning wells [(b)(9) of the FOIA]
A. Closed by Executive Order 13516 governing access to natlonal Records Not Subject to FOIA
security information. . .
B. Closed by statute or by the agency which orlgmated the document. Court Sealed - The document is withheld under a court seal and is not subject to
1" C. Closed in accordance with restrictions contained in donor's deed the Freedom of Information Act. !
of gift. . : ‘ : /

" Page 2 of 2 This document was prepared on Frida ,Jui 06, 2018
2018-0009-P - gesats b A



 Withdrawal Marker
- The George W. Bush Library

FORM SUBJECT/TITLE G » PAGES ~ DATE  RESTRICTION(S)

Draft R Brett M. Ka-Vanaugh .' . P : | 19 N.D. P5;

Th1s marker 1dlent1ﬁes the orlgmal locatlon of the w1thdrawn item listed axbove., o
- For a complete list of items w1thdrawn from this folder, see the
Wlthdrawal/Redactlon Sheet at the front of the folder.

: COLLECTION
Counsel's Office, White House S
~ SERIES: LT o
7 Rao, Neomi
: FOLDER TITLE: \
: [Brett Kavanaugh] Kavanaugh 2006 \ .
: ,‘FRC ID: e - ‘ U S * FOIA IDs and Segments:
10166 . - Do S - ; , ! ‘
“OA Num.: ' - SR ‘ 2018-0009-P
6323 :
NARA Num.:
6124 '
. , oo ' _ v RESTRICTION CODES SR
Presidential Records Act - [44 U.S.C. 2204(a)] ) F reedom of Information Act - [5 U.S.C. 552(b)]
PT National Security Classified Information [(a)(1) of therPRA] : b(l) National security classified information'[(b)(1)-of the FOIA]
*. P2 Relating to the appointment to Federal office [(a)(2) of the PRA] b(2) Release would disclose internal personnel: rules and practlces of
. P3 Release would violate a Federal statute [(a)(3) of the PRA] an agency [(b)(2). of the FOIA]
P4 Release would disclose trade secrets or confidential commercial or b(3)'Release would violate a Federal statute [(b)(3) of the FOIA]
‘ financial information [(a)(4) of the PRA] e b(4) Release would disclose trade secrets or confidential or ﬁnanclal
PS5 Release would disclose confidential advice. between the Premdent . information [(b)(4) of the FOIA]
- and hlS advisors, or: between such.advisors [a)(5) of the PRA] b(6) Release would constitute a clearly unwarranted invasion of
" P6 Release would constitute a clearly unwarranted invasion of personal privacy [(b)(6) of the FOIA]
personal privacy [(a)(6) of the PRA] = s : b(7) Release would disclose information compiled for law enforcement
: : purposes [(b)(7) of the FOIA]
'PRM Personal record misfile deﬁned in accordance wnth 44US.C. b(8) Release would disclose information concerning the regulatlon of
2201(3) o } I o ﬁnanclal institutions [(b)(8) of the FOIA]
. ‘ ‘ ) ' o : b(9) Release would disclose geological or geophysical information
Deed of Gift Restrictions. . s L concerning wells [(b)(9) of the FOIA]
{ o )
' A Closed by Executive Order 13526 governing access to, natlonal ‘ Records Not Subject to FOIA
7. /security information.
- B: Closed by statute or by thie agency which originated the document R Court Sealed - The document:is withheld under a court seal and is not subject to
C. Closed in accordance with restrlctlons contained in donor's deed the Freedom of Information Act.
“of glft : £ .

This Document was withdrawn on 7/6/201 SAV by erg -




L Thc Honorable Allen Spectcr e
i Chaxrman, Committee on the Judmxary :
. United States Senate” ’
" 224 Dirksen Senate Ofﬁce Buxldm :
'}.;*Washunoton, D C 20510

’Dear Chamnan Spccter s

B 'coun system"'.aFrom that vantage pomt w_ can cach state w1th cer;

_ Kavanaucrh.ls -'an’ outstandmg nomméc to the fedcral bench

n ate practlce as an assocmtc and partner at a pfésttgmus law ﬁrm to yeais as a c]osc 5
/iSOT: 10 the Plesuient of thc Umtcd States Dunng that tlme he has practlce m cach ;

; served by Mr Kavanaucrh’s P mp[ conﬁrmanon

Wﬂh 0 _P Barr Attomcy General undcr :
resment George: HW Bush 1991 1993




- On behalf of

e Dick Thomburch Attomcy General unde
"Prcadents Rogald Reavan and Georgc H W
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© . 106TH CONGRESS
.+ 1T SESSION S RES 44

L Relating,to the 'eensure 'of \Vllha.m'J e_fferspn Chnton.

IN THE SENATE OF THE UNITED %TATES

" FEBRUA.RY 12, 1999

- Mrs FEIN ngm (tor herself, Mr. BENNETT,  Mr.. MOYNIIIAN, Mr. CIL/\F‘EE. ,
S M /KonL, “Mr. JEI‘FORDS, Mr. LIEBERMAN, Mr./SMITTI of’ Oregon, Mr

: - DASCHLE, ‘Ms. SNOWE, Mr: "REID, Mr. “GORTON, - Mr. BR&A\ Mr.
 McCoNNELL, Mr. CLELAND, Mr. DOMENICI, Mr, TORRICELLI, Mr. .
~CAMPBELL, Mr. WYDEN, Mrs. LINCOLN, Mr. 'KERRY, Mr. KERREY, Mr,
SCITUMER, Mr. DURBIN, Mrs. MuRkAY, Mr. WELLSTONE, Mr. BREAU\J o

Ms. MixuLski, Mr. Dora AN, Mr. Baucus, Mr. REED;: ‘Ms. LANDRIEU,

' :Mr KENNEDY, Mr. LEVIN, Mr RO(ILEI‘ELLER Mr. RoBB, Mr. INOUYE,
©and Mr AXAKA) subruitted the followmg resolutlon whmh was referr ed
L to the Comrmttee on’ Rules and Admmmtl ation :

. RESOLUTION

Relatmscr to the censure of VVll]lam J effer son . C]mton

Whereas Wllham J efferson Chnton Presulent of the Unlted
States, engaged In an mapproprlate relatlonshlp Wlth a
subordmate employce in the Whlte House, Wthh VVBS{

shameful reckless and mdefensﬂole

Whereas _W]Iham Jefferson (Jhnton Pr951c1ent of the _Umted

%tate% dehberatelv mnled and decelved the Amerlcan

" people, and people in all- branehes of the Uruted S‘rates L

Govern ment

~ [@002/004.
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Whereas William Jefferson Clinton, President of the United :

- States, gave false or misleading te‘stimony and his acti‘Onsﬁf" o
have had the effect of 1mped1nff dlscovery of ewdence 1n i
1ud1e1a1 proceedmgs ’ |

:W})creas William Jefferson C‘llnton s conduct in thls matter o

S s unaceeptable for a Presldent of the United States does -
“demean-the Office of the President as well as the Presy ”
dent hlmself and creates dlsrespect for- the ]aws of the’
land ‘

T » 'Whereas Wllham J efferson C]m‘ron fully deserves censure tor' o

: enqag'lng in such beha\nor

i Whereas futur'e creneratlons of Americans must know that |
such behavior is not only unacceptable but ‘also bears N
grave consequences 1ncludmg Tloss. of mtegrlty trust and -

respect

' Wheleas Wllham Jefferson Chnton Iemalns sub]ect to crlml-'

nal actions in a court of law like any other cmzen

'*Whercas Wﬂham J efferson C‘lmton s conduct n th1s matter” L
' has brought shame and dlshonor to. lnmself and to, the
Ofﬁce of the Pres1dent and '

. Whereas Wllham Jefferson Chnton through }]IS conduct mo
~ this matter has violated the Lrust of the Amerlcan people -
~ Now, therefore be it ‘

1 Resolved That— o
) (1) the Umted %tates Senate does hereby cen—" 1 i
e 3 -':sure William Jeffelson (/hnton Presldent of ‘the |
4 »F,Unlted %ates and does condemn hls Wrong'ful con-/,
5.

duct in the stroncrest terms, AR i

SRES 44 1S -+
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(2 ) the Unlted States %enate recogmzes the his- Yy

- toric gravn:y of thls blpartlsan re‘solutlon and trusts_

| ~and urges that future oongrosses will recognwe the

unportanee of al]owmg th1s blpartlsan statement of "

‘eensure and condemnatlon to remam 1ntact for all“-_{:.;‘

- time; and | o » o
| | (3) the Senate now move on to other mattemiﬁl,

| of s1gmf10anoe to our people to reeoncﬂe d1fferences‘:_;

between and Wlthm the branches of government and

) to work toovether—aor oss par'ty hne's—-For the beneflt' R

of the American people

’,Q

- [@oosas004
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Responses of Brett Kavanaugh . 4‘ :

. Counsel Alberto Gonzales recommends that the Presldent reject then-Secretary of
b n:vState Colm Powell’s recommendatlon that the Pres1dent reconsnder hlS‘ e




When dld you first learn about the’pollcy refl
Wh‘ n['_dld you ﬁrst revnew the memorandum" .

was(no _ warev of thls memora_‘ dum‘untll after news storles about1 appeared m o -

‘*Response 1 have not been mvolved in thls issue in the Jcourse of performmg my resp
at the Whlte House and Ido not have personal knowledge regardlng the scope ( ’



v At the tlme, you were Assocrate Counsel to the Pres1dent Please descrlbe i
“your mvolvement, if any, in any meetmgs, brlefings and/or other dlscussmns, fa
about the OLC torture memo R e R

esponse ~Twas not aware of and had no meetmgs brleﬁngs and/or other drscusswns about the

correct" Please explaln

f‘w;{Response bThe Admrnrstratlon has repealed the August 1 2002 memorandum and I agree w1th
that de01s10n As I stated at my. hearmg, 1.do not agree with: the legal analysrs in the SEna
,'memorandum 1nclud1ng 1ts analy51s of the deﬁnltlon of torture ] : b

o "}The OLC torture memo concludes that the torture statute does not apply to
: mterrogatlons conducted under the Pres1dent’s Commander-ln Chlef authorlty

Do you agree w1th thls conclusmn" Please explam

--..Response B do not agree w1th the legal analy51s or conclus1ons in the August 1 2002
.memorandum Tam not aware. of any claim that there are’ constitutional deﬁ01enc1es 1n 18 U: S C
340- 234OA or that there are apphcatlons of that statute that: would be unconstltutlonal The
-Presrdent has’a responsrbrhty under Atticle II to take care that the laws are falthfully executed
1nclud1ng the Constrtutron and statutes passed by Congress o S L

In your oplnlon would the torture statute be unconstltutlonal lf 1t conﬂlcted ,
w1th an order lssued by the Pres1dent as Commander-m Chlef" Please BT
: explam Pt ST T e ; ‘ .

S, ,Afespon _ The Pre51dent has a const1tut10nal duty under Artlcle II to. take care that the laws are

T falthfully executed 1nclud1ng the Constitution: and statutes passed by Congress I am ot aware .
. . ofa clarm that-18’ U S.C. 2340 234OA is. unconstltutlonal or that there are: apphcatlons of that o

- ‘statute that would be unconstltutlonal If such a claim were made it would be analyzed under the

T three part framework set forth by J ustlce ] ackson in hig’ concurrmg op1n10n in Youngstown Steel

ndjfollowed by the Supreme Court since then In referrlng to what is called category 3, ustlce

ackson explainec that when the Pres1dent takes measures 1ncompat1ble w1th the expressed or

."August 1. 2002 memorandum before 1 read news: storres about the memorandum 1n the summer " [ . .

Do you belleve that the OLC torture memo’ s analysns of the torture statute lS A




i e f Congress h1s power is S at 1ts lowest ebb; for then he ¢an rely only upon h1 '_
constltutlona powers mmus any powers of Congress over the ‘matter. Courts can'..s istain ¢
excluswe pres1dent1al control in such acase only by dlsabhng the Congress from ag ngvupon*the
: lSubJect Pre51dent1al cla1m toa power at once so 9) cluswe and preclus1ve must b utinized

the torture statute, “The v1ct1m must experlence mtense pam or suffermg of the
_'klnd that is equlvalent to the pam that would be: assoclated with- serious phySlca _
. injury so severe that death, organ. fallure,' 0 p-ermanent damage resultmg in aloss ST
-« of significant body functlon will llkely result » Do you agree w1th thls conclusnon" SO
£ ’Please explam L : Sl s

-“I"Response Ihe'Adm1n1strat1on has repealed the’August 1, 2002 memorandumw andvI agree w1th ; FE
- that decision. because [ beheve the legal analys1s in the"memo is ﬂawed 1nclu ing with respect to f ISR
the deﬁn1t1on of torture S i G e : : "

] "'.'The Justlce Department has acknowledged hat OLC has also lssued at least_one

At the tlme, you were Assoclate Counsel to the Presndent nP_lea efdescrlbe e
70ur mvolvement if any, in:any meetlngs, brlefings and/o othe dlscuss1ons
“about this and/or other OLC "plnlons deallng w1th mterrogatlon ol|c1es |
g "practlces SRS AR i ~ e

Response To the ,xtent any such memorandum or analys1s ex1sts I have not been 1nvolved in:
e preparmg 1t nor have I rev1ewed or dlscussed 1t"" ‘ S R

- B When dld you first learn about OLC’s analysns of specnfic abuswe
R ‘mterrogatlon techmques" »ﬂ.'..' EREIE S K

echmques is correct" Please explam

g Response To the extent any such memorandum or analys1s ex1sts I have not been 1nvolved m



S ;f;’lpreparivngt v

. i‘degradmg treatment Pubhc Law 109 148

,né)r,:have"I‘revi‘ewed or d_iscuss’edzit.._ b

In your opmlon, 1s 1t legally perm1s51ble for U S personnel to torture a i
detamee" A i s S AR

.t‘-jResponse Federal statutes pI‘Ohlblt torture 18 U S c. 2340 2340A and cruel 1nhuman and

" = In your opmlon, is it legally permnssnble for U. S personnel to subject a
detamee to waterboardmg" Is it mhumane" 2L :

e j-_’;;Response Federal statutes prohlblt torture 18 U. S C. 2340 2340A and cruel 1nhuman and

i degradlng treatment Publlc Law: 109 148 It conﬁrmed asa ]udge I would fully and falthfully"

o apply laws agalnst torture and cruel, 1nhuman and degradlng treatment. Questlons whether

ok ,partlcular factual: c1rcumstances v1olate laws agamst torture and cruel 1nhuman and degradrng : -
* treatment may come ‘before the courts, and as a ]ud1c1al nomlnee it would not be approprlate to o

L provrde advance rulmgs about partlcular factual c1rcumstances e

. F In your opmlon, is it legally permrssnble for U S personnel to subJect a .
detamee to. mock executlon" Is lt mhumane" R Cathe ‘

fResponse Federal statutes prohlblt torture 18 U S C 2340 2340A and cruel 1nhuman and o
T ‘degrading treatment, Public Law 109-148.. If conﬁrmed asa Judge 1 would fully and- falthfully R
N "apply laws: agamst torture and cruel 1nhuman and degradlng treatment. Questrons whether

N fpartrcular factual c1rcumstances v1olate laws: agarnst torture and cruel ‘inhuman, and degradlng' L

a - _treatment may come before the courts, and as a judicial nommee 1t would not be approprrate to -
,U.““,f‘».iprov1de advance rulmgs about partlcular factual c1rcumstances :
G In your opmlon, is it legally permiS'snble for U S personnel to physrcally beat

a detalnee" Is 1t mhumane" e e, T e T

Gt :‘Response Federal statutes prohlblt torture 18 U S C 2340 234OA and cruel 1nhuman and

a . degrading- treatment Pubhc Law 109- 148 If conﬁrmed asa ]udge I would fully and falthfully
: \apply laws' agalnst torture and cruel, 1nhuman and degradlng treatment. Questrons whether

..f‘, fij'v'partlcular factual circurnstances v1olate laws agalnst torture and cruel, mhuman and degradlng

treatment may come before the courts, ‘and as.a _]UdlClal nommee it would not be approprlate to:
' ,prov1de advance ruhngs about partlcular factual c1rcumstances \ :

| ' H In your opmlon, is it legally permrssrble for U S. personnel to force a detamee o

‘ mto a pamful stress posntlon for a prolonged tlme perlod" Is it mhumane" ik
e e .

o f‘v-Response Federal statutes prohrbrt torture 18 U S C 2340 2340A and cruel 1nhuman and o
i degradlng treatment Publlc Law 109 148 If conﬁrmed as a Judge 1 would fully and falthfully



‘v"}apply laws agamst torture and cruel 1nhuman and degradlng treatment Questlons whether
zpart1cular factual c1rcumstances v1olate laws agamst torture and cruel inhuman, and degradmg -
:.j';treatment may come before the courts; and"as a JuClIC omlnee it would not b' "approprlate to
‘ __»_,pro”“' de advance rullngs about part1cular factual c1rcumstances R ;

Begmnmg in 2001 the Pres1dent has autho ed. the Natlonal Securl , Agency (NSA). T

to’ eavesdrop on Amerlcans in the Umted States w1thout court approv il. The. -~

i Presndent has stated that this warrantless survelllance program reVIeWed every 45
: d,that thls revnew mcludes the Counsel to the Presndent g

Durlng thls tlme perlod you have se rved as Assocnate Counsel to the L
Pres1dent Senior’ Counsel to-the Presndent, and Assns ‘nt“to the Pres1dent L
Ll and Staff Secretary Please descrlbe your mvolvement if any, in any. . “
i meetmgs, brlefings and/or other dlscusswns, about the NSA survelllance RN
S fj‘;yprogram, and your mvolvement, if an ,y"m shapmg the program and the ‘legaly 7
v ‘i"ff’Justlﬁcatlon for the program L G i

i ;"When dld you first learn : out‘?‘tlie" Pres1dent’s authorlzatlonofthe -

.-program"

X "Response I d1d not learn of the ex1stence of th1s program unt11 after a New _'iYork szes story
“about it appeared on the Internet late on ‘the nlght of Thursday, December 1 2005 I had no
i 1nvolvement 1 meetmgs brleﬁngs or other dlscussmns in shapmg the program'or the legal
Justlﬁcatlon 1t the program. Since December 16, 2005 the Pre51dent has spoken publlcly about :
t _eprogram on numerous occasions, andI: have performed my: ordlnary le, as Staff Secretary ,
ith respect to stafﬁng the Pres1dent s publlc speeches R i

One premlse of the NSA survelllance program appears to be that FISA 1s
"-'-‘unconstltutlonal to the extent lt conﬂlcts with the Presndent’s authorlzatlon of the
' :""program For example, a Justlce Department memo lssued on January 19, 2006

_ entitled “Legal Authorities Supportmg the Activities of the Natlonal Securlty
vAgency Described by the President” states: “Because the Presidentalsohas =
detérmined that the NSA activities are necessary to the defense of the Umted States
from' a subsequent terrorist attack in the armed conﬂlct w1th 'al Qaeda, FISA would =
1mperm1ss1bly interfere w1th the: Presndent’s most: solemn constitu

g to defend the Umted States agamst fo‘relgn attack &

Do you belleve FISA lS unconstltutlonal to the extent it conﬂlcts w1th the g
- Pres ) authorlzatlon of the NSA program" Please explam ' A SRR

‘ Response Thetq.uestlon of FISA’s 1nteract10n w1th the Authorlzatlon for the Use of M111tary
_ Force and the Presrdent’s Artlcle II authorlty is belng analyzed by the Commlttee and is the




‘”hlS Commander-m Chlef power,-authorlze actlons that would 0therw1se
' “v1olate the War Crlmes Act of 1996 18 U S C. 2441~

- fffl‘framework set forth by J ust1ce Jackson i 1n his concurrmg opmlon in Y ourzgsfowh Steel rand ;
»'“""‘:’/subsequently followed by the Supreme Court In thls category, the Pres1dent s autho' ity '1s, at 1ts '

: Accordlng to recent press reports, a concerted effort has been made by the Bush e =
- White House to utilize presidential signing statements to bypass and manlpulate
"_laws passed by Congress, w1th0ut resortlng to vetoes." President Bush has lssued s ,
. over 750 such statements “a record hlgh” and is the first presndent since Thomas i
St _-i*‘f‘.,:Jefferson to serve so long in office without i lssumg a single veto: Phllllp Cooper, i ;
V3 scholar on. executlve power, has sald “There is'no questlon that thls admlnlstratlon
- has been mvolved inavery carefully thought—out systemlc process ‘of expandmg S
S presndentlal power at the expense of the other: branches of government Thls lS
‘x’really blg, very expanswe, and very s1gnlficant B fa N o

Please descrlbe in detall the role you have played m thls effort

: _;;;jResponse S1gn1ng statements are generally drafted and rev1ewed by Department of Just1ce '
attorneys, Ofﬁce of Management and Budget (OMB) attorneys Wh1te Hou : "ttorneys and other &
e Admmlstratlon attorneys whose agen01es are affected by a bill’s prov151ons Th1s process: is. BRI
.. wusually coordmated by OMB. ‘After the 51gmng statement has been drafted and cleared through p '
«,Nthe OMB process 1t comes to the Staff Secretary s'office for Whlte House semor stafﬁng and
f},‘fPres1dent1al rev1ew ‘and s1gnature ' As Staff Secretary since July 2003, I would have’ staffed
nearly all s1gn1ng statements before they were rev1ewed and 51gned by the Presrdent 2

oo L1ke Pres1dents before h1m Pre51dent Bush has 1ssued 51gn” L‘g,fstatements to 1dent1fy leglslatlve o N
5 v;‘-"prov1s1ons that pose traditional Execiitive Branch ¢oncerns ‘with respect to certain constrtutlonal

_"lj:,requlrements -- for example the Recommendat1ons Clause ‘Presentment Clause Op1n1ons [
g Clause and Appomtments Clause R :

" B Please provnde a llst of all s1gnmg statemen' you .have drafted or revnewed.;;}




(srgnlng statements smce July 2003 o en ;
~ senior staff and cleared by the Counsel’s ofﬁce among other ofﬁces

E 'nvnronmental Protectlon Agency, Federal Energy Regulatory Comr
‘_ Communlcatlons Commlssmn, and Natlonal Labor Relatlons Boardf,; and brlefly
, :descrlbe the nature of your. work in each case or ‘matter. Please giv
: "l'lnformatlon, Senator Kennedy asked you a 81mllar wrltten questlon 1n 2004 whlch

' you declmed to answer with specrficrty You do not: need to ldentlfy cases ln whlch:

vyou Worked as a law clerk

: ,Re onse In prlvate practrce 1 represented Verlzon and worked on the;v. open access 1ssue

' Thrs_1ssue involved the. questlon whether cable ‘companies. must: allow consumers to obtain the
nternet Service} v1der of their ch01ce when the cable company pro 1des h1gh-speed Intemet

access = in other words whether cable compames should have the same: regulatory reglm ‘as

o tradrtlonal telephone companres with respect to broadband access I worked on this issuc
. connection with FCC regulation of the. subJect and ‘also on an antitrust suit that was filed in the =

v ":-'jWestern District of Pennsylva_ma See also Flght for Internet Access Creates Unusual Alhance' o
¢ ‘ork Ti lmes' August l2 999) ' ‘

: ‘erlzon I also forked on statutory and regulatory 1ssues ar1s1ng out of the
}:?Telecommunlcatlons Act of 1996 2 O 2




\rev1ewba d rlearance The Staff Secretary S Ofﬁce also helps rev1ew and clear ﬁnal drafts of the
;.;s;Budget whrch has sectlons dealrng w1th energy, labor communlcatrons and

: env1ronmental polrcy

: -'Starr 'You co- authored the Starr Report “You worked for Presrdent Bush’s 2000
v'cam]palgn and went to Florida to partrcrpate in Pres1dlent Bush’s recount actwrtles
.~ The federal Judge recusal pohcy set forth ‘at 28 U.S.C. 455 requlres federal Judges to '

'j&;_be questloned Many people believe ) your. 1mpart1allty will reasonably be 5
- .. questionedin any case. mvolvmg pohcles of Presrdent Bush or matters htlgated by
o the Republlcan Party - o ‘ | . :

If conﬁrmed would you be: w1llmg to dlsquahfy yourself in all. cases 1nvolvmg a
: ”challenge to a pollcy of the George W Bush Admlmstratlon" -»

: . ,If conﬁrmed would you be wrllmg to dlsquallfy yourself m all cases 1n whlch the i
e Republlcan Party was a party (mcludmg amtcus) before the court" S S

;“approprlate T have a full apprecratlon for the 1mportance of statutory recusal obh gatrons and- -
understand that 1 may have:to recuse from certain cases. At this point, without knowmg the facts '
'ac1rcumstances ‘and part1es involved ina partrcular case. and before I have done the work and -
_search necessary, I cannot 1dent1fy the partlcular cases that mrght requrre or Justrfy recusal

"‘At thelr nommatlon hearlngs, Chlef Justlce J ohn Roberts, J r. and Justlce Samuel
' j_;:..‘norms Chlef Justlce Roberts testified that he’ opposed the use of forergn law "

cloak them w1th the authority of precedent. because they re findmg precedent in -
: forelgn law, and use that to determine the meanmg of the Constrtutlon 2 Justlce
Alito. testified that. “I don’t think forelgn law is: helpful in lnterpretlng the e,
Constltutlon » Do you agree w1th these statements" Why or why not" ‘ S

:';Response As a general matter I do not thmk forergn law isa useful gulde for 1nterpret1ng the
United States Constltutron If conflrmed asa Judge on the US. Court of Appeals for the D. C

Court has used or uses forelgn law to help resolve partlcular questrons orissues, T would be-
.‘ bound to follow that Supreme Court precedent and I would do so fully and farthfully

Justlce Kennedy, for whom you once served as a, law clerk has clted forelgn legal
oplnlons‘a' d,mternatlonal norms in some of hlS opmlons Do you belleve 1t was'

tzr"lYou have 5pent your entlre legal career workmg for elther Presrdent Bush or Ken i

dlsqluallfy themselves “in any’ proceedmg in which his impartiality. mlght reasona b ‘yj__ -

,Response vaf conflrmed Iwould carefully examlne recusal obhgatlons under 28 U. S C 455 and i |
‘ :”f:all other appllcable laws and rules and I would consult precedents and my colleagues as . HERE

: .AlltO, Jr. testified in opposition to- the use of forergn legal opmlons -and mternatlonal:' N

- because it “allows the Judge to. mcorporate his-or her own personal preferences, N

Crrcult T would follow the precedents of the Supreme Court To the extent ‘that the; Supreme ..... pna



’ "’,fllnapproprlate for hlm to clte forelgn legal oplnlons and mternatlonal norms m:»hls
'oplmons in Lawrence v. Texas (whlch struck down state sodomy laws)‘_a,,_ d Roper v S
_;Slmmons (whlch struck down state death penalty laws for chlldren)‘> Wh or why e [
k,r:not" : . AL , : ‘ '

: Response The cases 01ted in th1 questron are precedents of the Supreme Court If con: ,rmed as o .
, udge on the U, S Court of Appeals for the D.C. Circuit, I would, follow these precedents fully ‘,
_and falthfully As a' nominee to:a court of appeals 1t would not. be approprlate for me: to express.

5 my‘”" greement or dlsagreement w1th the results or reasomng of thes 'dec131ons '

o "extensnve experlence workmg w1th the ABA when you helped evaluate
Jud1c1al nominees in the Whlte House Counsels ofﬁee, what do. you beheve ns
. ’the baSlS for the ABA’s lowermg of thelr ratlng of your nommatlon" '

A}Accordmg to a May 3, 2006 artlcle in the Washmgton }Post, A .Whlte House _ S
S spokesperson said that the ABA’s. rev1sed rating of your ommatlon CRTE

. “resulted from changes in the. ABA panel’s personnel not from new"

bl ﬁndlngs ”. Doyou agree with, thls assertlon" If so, please explam the‘ basis
. for that belief and set forth the exact changes m the ABA panel’s pe onnel '
that led to the lower ratmg of your no“' iination.

75Response The Amerlcan Bar A55001at10n prov1ded an explanat1on of 1ts most recen A
oo fqualified/well- qualified” rating on Monday,‘,,‘ May; 82006, in wr1tten and oral

v ‘f_testlmony to the Committee: Tam aware that all < 2 1nd1v1dual rev1ews conducted by L
" ABA Committee Members over. three years hay und that I am Well quahﬁed fr_-_. ol
Tl CIuahﬁed to serve on the D C C1rcu1t SR 5

' ’Many of the wrltten answers you submltted in November 2004 were evasnve or_ .
‘ ‘nonresponsnve Other ]udlClal nomlnees have provnded dlrect and candld answers
. tosome of these same questions. Please submlt more responsnve and comp, o
( 7answers to the followmg wrltten questlons ”sent 0 you in 2004} Qll 3, 10A




’* 10A Presrdent Bush has sought to appomt Judges who w1ll 1nterpret the law and not leglslate: LU )
“from the bench. He has successfully appointed two- Supreme Court Justices and numerous court . oo
of appeals and drstrrct court Judges who have stated thelr agreement wrth thls general "‘udlcral

1OB In books artlcles andfcases Justlce Scaha has explamed hrs _]udIClal phllosophy as’ one
g75pr1mar11y of orrglnal meamng and textuahsm Justlce Thomas also has explamed his ]lldlClal
: phllosophy ina varlety of constltutlonal and statutory cases smce he assumed hlS seat on the
Supreme Court . BURE Tt AL v R

g IOD If conﬂrmed I would seek to adhere to the followmg Judlcral phllosophy I would 1nterpre
the law as, written and not 1mpose my own pollcy preferences I would exercise the Judlcral PR ER
'power prudently and w1th restraint; [ would follow Supreme Court precedent fully and farthfully, R LIRS
'and I'would marntam the absolute 1ndependence of the J udlclary Strlct constructlomsm does not;'
: have a 1'ngle deﬁned meaning as T understand the term strlct constructlonrsm is sometrmes o
deﬁne’ to mean 1nterpretrng the law as wr1tten o -

v..lvOE If conﬁrmed I would follow all brndlng Supr I ".-Court precedent 1nclud1ng Brown v
Board, Miranda v. Arizona, and Roe v, Wade. There has been public debate in the last three _
decades about the reasonmg and results of the latter two cases, 1nclud1ng in the dlssents in those
» "'two cases. Both cases have been reafﬁrmed by the Supreme Court — Miranda was reafﬁrmed in .
Ry ~5szckers0n v, United States and.Roe v. Wade was: reafﬁrmed in. Planned Parenthooa’ v, Casey i
I‘,sIssues relatrng to, or arrsrng out of those two cases contmue to come before the courts and as a L

,1 3B | “The "Supreme Court has decrded a number of cases w1th respect to afﬁrmatlve action. If . -
{['j,conﬁrmed T would follow those precedents fully and falthfully I.do not have any agenda w1th
N 'respect to afﬁrmatlve actlon or’ any other 1ssues that I Would seek to advance as a Judge 1f I am:

: ""-’.*'In early May 2004 followmg your ﬁrst hearmg before the Senate Judncnary S

: :‘rCommlttee, you were sent written followup questlons from several members of the f # B

- .'.‘,Commlttee ‘You did not submlt answers to these questlons until late November i
3-2004 after. the presndentlal electlon Why dld you walt seven monthsvto answer
these questlons" T e ST s

L Response. After my hearmg in Aprrl 2004 my understandlng was that no further, action. would W
occur on my nomination that year and that I should submit written answets to the follow-up At
~:wr1tten questions before the end of the Congress1onal sessi “s'o that the record of my-2004 - S
’ hearlng would be complete wereTtobe re:nominated in 2005 T'met that tlmelme and submrtted frie

o the answers in November 2004 before the end of the Congressronal session.- ¢ W ' s




pleased ',.have the opportunlty to appear at the heaﬁng
'.A.questlons from the Members.of the Commlttee e
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<o (Kristi L, Mackhn@ustJ gov), Mamo, Jeanie S.; Perlno ‘Dana M.; Rachel Brand 5
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From Stewart Don (Cornyn) [mallto Don Stewart@cornyn senate gov]

© Sent: Tuesday, May 09, 2006 10:16 AM

o ‘Sub]e\ct KAVANAUGH/REID/A Closer Iook. P

A Closer Look Br'ett Kavanaugh’s Legal Credentlals

' “It s beyond dlfflcult to take Brett Kavanaugh s opponents serlously when after three years lt is, '
: : ' clear that they still haven’t '

reviewed even basic facts about his record.” R

-U S. Sen John Cornyn (R-Texas)

T he Mmorltv Leader s Accusatton

L

P

. ‘The Mlnorrty Leader told reporters recently that the D. C C1rcu1t nominee’ s, legal experlence “is
) nonexnstent ? Sen Reid also said: “I’m not sure he s.ever been ina courtroom ” (5/2/06) :

T Smce Mr Kavanaugh was. first nommated to the federal bench in July 2003 Democrats have had amples”
‘opportunity to examine his resume and record, The. M1n0r1ty Leader’s ﬂ1ppant remark not-only: .
" underscores his ‘apparent lack of knowledge about Mr Kavanaugh’s experlence—lt also. demonstrates’l R
~ that Democrat’ opposition has little to do with Kavanaugh and everythmg to do w1th opposrtlon to'

o the Presndent’s Judlcml nomlnees generally RN : .

The Facts o

} ‘ Brett Kavanaugh is.a dedrcated publlc servant and accompllshed attorney Who has brlefed ﬁled and_')
- argued numerous cases before the highest’ federal appellate courts in'the nation. His academlc record, -

“ - legal experlence and profess10nal reputation are all of exceptlonal quahty A sample Brett Kavanaugh’ e

:-75/9/20’06; |

‘ legal experlence and academ1c accomphshments 1nclude

o Three prest1g10us federal appeals court clerkshlps 1nclud1ng as a law clerk to Just1ce Anthony M
Kennedy of the Us. Supreme Court S :

| . Attorney, Ofﬁce of the Sol101tor General of the Unlted States

. Partner Klrkland and Elhs LLP

e Argued and brrefed appellate matters before the U. S Supreme Court the U S. Courts of Appeals"';‘ L -
for the D C., Elghth ‘and Eleventh C1rcu1ts and the Appellate D1V151on of the New Jersey;

,ij,v . ‘.




S Superlor Court e

e Argued motions, filed brlefs and trled cases before the UsS. D1strlct Court for the Dlstrlct of n »/ : .
"~ ‘Maryland, the federal Judicial Panel on Multidistrict. Litigation, the Clrcult Court for Baltlmore e

£ ‘C1ty and the U. S District Court for. the Eastern Dlstrlct of Arkansas

. o e Frled amlcus brlefs w1th the U S Supreme Court in Good News Club V. Mllford Central School_ |
"R 533 U S 98 (2001) and Lew1sv Brunsw1ck No 97 288 o : , :

. ,"_Flled brlefs and conducted oral arguments on behalf of Amerlca Onhne (AOL) 1n a serles of class-‘ AR

e g-‘»actlon lawsults 1n a number of federal dlstrlct courts. around the country

o Legal Counsel to the Pres1dent of the Unlted States S -

o -Assomate Counsel Ofﬁce of Independent Counsel | ‘

: . Yale Law School, J. D (Notes Edltor Yale Law Journal) A

. Authored scholarly artlcles for the Georgetown Law Joumal and Yale Law Journalv ;

e Taught as a guest lecturer at varlous law schools -

| ‘-http:?/cornvn:.senate.qoi/

5912006
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R, _ BRETT M. KAVANAUGH Dy |
Nommee to the U. S Court of Appeals for the Dlstrlct of Columbla Clrcult

e 'Throughout his career as an appellate lawyer a government lawyer and an As51stant to o
~ the President, Brett Kavanaugh has demonstrated legal excellence and the fa1r-m1nded _'L
o vtemperament to serve as a federal appellate Judge : R o

e ‘M. Kavanaugh has an extraordmary range of exper1ence in the pubhc and prrvate sectors A G
< that'makes him superbly quahﬁed for the D. C C1rcu1t He has dedrcated the majorlty of
his’ 16 years of practlce to publlc serv1ce R o

' o At present Mr. Kavanaugh serves as Ass1stant to the Pres1dent and Staff ’
Secretary In that capacity, he is responsible for coordlnatmg vrrtually all -
- documents to and from the President. He previously served: as-Seniof" :
~ Associate Counsel and Associate Counsel to the President, during which time he R
L { Ry
worked on the numerous constrtutlonal legal and ethrcal issues handled by that "
s offlce ‘ » : ; o

| ;o'l : 'Prror to h1s service in thls Admlmstratlon Mr Kavanaugh was a partner at the o _
e law ﬁrm of Klrkland & Elhs Where h1s practlce focused on appellate matters CRERERE

o '; Mr Kavanaugh served as an Assoc1ate Counsel in'the Ofﬁce of Independent
- ‘Counsel, where he handled a number of novel constrtutlonal issues. presented
durlng that 1nvest1gatron ' . ‘

Mr Kavanaugh spec1ahzed in appellate law and has extensrve experlence in the federal ? |
appellate courts, both asa law clerk and as counsel ‘ : :

: o Mr Kavanaugh has argued both c1v1l and cr1m1nal matters before the U S
e Supreme Court and appellate- courts throughout the country ‘

o Mr Kavanaugh clerked for Supreme Court Justlce Anthony Kennedy, as well as

o vJudge Alex Kozrnskl of the Nmth Circuit. and Judge Walter Stapleton of the Th1rd . o
: Clrcult o ‘. L : . :

TR,

- & Prior to l’llS Supreme Court clerkshlp, Mr Kavanaugh earned a prestrgrous :
 fellowship in the Office of the Solicitor General of the United States. The
= Sohc1tor General’s ofﬁce represents the Un1ted States before the Supreme Court

. The Amerlcan Bar Assoc1at10n has' con51stently rated Mr Kavanaugh “Well Quallﬁed” or |
: “Quahﬁed” to serve on the D. C C1rcu1t sl o -

' o ‘Mr. lKavanaugh has 1mpeccable academlc credentlals He recerved hls B A from Yale -
. College and tis law degree from Yale Law School where he served as Notes Edltors of
e -the Yale Law Journal L - : : » -




i In addltlon to devotmg most of his career to publlc service, M. Kavanaugh regularly O
: offers his legal expert1se and personal time to servmg hlS communlty I P

o Whlle in prlvate practrce Mr Kavanaugh took on pro bono matters - EE
- including representation of the Adat Shalom: congregatlon in Montgomery T
- County, Maryland agamst the attempt to stop constructlon ofa synagogue in the’ .
S county - L

' ) o At the request of the Democratlc Mayor of Miami, Mr. Kavanaugh represented
- onapro bono basis, six- -year-old Elian Gonzalez after the’ Imm1grat1on and
Naturalrzat1on Serv1ce s decrded to return him to Cuba : :
& People from across the pohtlcal spectrum Support Mr KaVanaugh’s nomination to the
-D.C. Circuit and have expressed their admiration for h1s professwnal acumen and hlS :
personal integrity and falrness : ‘ "

o ._ i Judge ‘Walter. Stapleton of the U S. Court of Appeals for the Thlrd C1rcu1t sa1d of 3 i e
Mr. Kavanaugh “He really is a superstar He is a rare match of talent and e
o personahty :

el Wllllal’l’l P. Barr Vice Pre51dent and General Counsel of Verlzon and former
_Attorney General, wrote, “Brett quickly established himself as one of the key -
-outside lawyers I went to on some of my toughest legal issues. He has a keen A
" intellect, exceptional analytical skills, and sound Judgment H1s wr1t1ng is fluid ,
- and precise. I found that he was able to see all sides of an issue and appreciate the -
strengths and weakness of competing approaches. “He was part1cularly effective
_in deallng with novel issues which requlred some original thinking. ... In addition .- *
- to his powerful legal skills, T can 'say unequlvocally that he possesses prec1sely the
- temperament we seek in-our federal Jjudges.. Hehas a profound sensé of humility
~ and the intellectual curiosity and honesty to’ explore and consider contendmg ‘
~positions.  He is patlent and ‘highly cons1derate of others Above all he is blessed
, w1th a del1ghtful sense of humor

o ",Accordlng to Mark H. Tuohey III former Pre51dent of the D1str1ct of Columb1a E
~ Bar, “[Mr. Kavanaugh] is exceptionally well qualified to serve on one of the o
nation’s most 1mportant appellate courts, as he possesses keen intellectual -
prowess, superior analytical skills and a strong commitment to applymg the role S
of law in a fair and impartial manner. ~As well, Mr. Kavanaugh’s 1nterpersonal v
skills will enable him to become a strong collegial member of a court where -
vpersonal relatronshrps lend themselves to a better admlnlstratron of j Justlce

‘o Pamela Harrls Washmgton D. C attorney and Yale Class of 1990 wrote “At a
- time when politics and law have become so deeply divisive, Brett stands out as
‘someone who refuses to personallze policy disagreements. He never belittles or-
) condescends to those with whom he, drsagrees His long- standmg frrendshlps w1th N :
I . those outside his political circle attest to the fact that he contlnues to command the i
e "respect and affectlon of polltlcal adversanes . :




e BRETT M KAVANAUGH g TR P NN P
Nomlnee to the U. S Court. of Appeals for the DC Clrcult B ,5 P

N \

> Brett Kavanaugh is a well-respected attorney and hlghly quallﬁed candldate for the R
. DC Circuit, with strong bi-partisan support from the legal community. Mr e et
: Kavanaugh has an extraordmary range of experience in the public and private sectors that
£ ~makes him well-suited for the D.C. Circuit. The ABA rated Mr. Kavanaugh “Well
Quallfied” to serve on the DC Clrcult P T _ :

' / He has practrced law m the private and pubhc sectors for 14 years 'He was a partner
- at the law firm of Kirkland & Elhs and has an outstandmg reputatlon in the legal
communlty T c

4 v Judge Walter Stapleton sa1d of Mr. Kavanaugh “He really isa superstar He i is a rare, i
i match of talent and personahty " Delaware Law Weekly, May 22 2002

v After argulng agamst Mr Kavanaugh in the Supreme Court Washmgton attomey J im"~ .
' Hamilton stated, “Brett is a lawyer of great competency, and he will be a force in th1s Sl e
~+ town for some time to come News Conference with James Hamllton Federal News P
oy Serv1ce June 25, 1998 o . :

, \/ Mr. Kavanaugh graduated from Yale College and Yale Law School and served as thev:
o ’Notes Edltor on the prestlglous Yale Law Journal o R "

o > = "'TMr Kavanaugh has extensrve experlence in the appellate courts, both as a clerk and iy 7
Loas counsel : : : S '

o ,_/ o f:Mr Kavanaugh clerked for Supreme Court Justlce Anthony Kennedy, as well as e
o Judge Walter Stapleton of the Th1rd C1rcu1t and J udge Alex Kozmskl of'the Nmth ,
' ’C1rcu1t ’ . L .

o ' \/ "1"": : | Prlor to hlS Supreme Court clerkshlp, Mr Kavanaugh earned a prestlglous
I _fellowsh1p in the’ Ofﬁce of the Solicitor General of the Unlted States. The
. V_SOllCltOI‘ General S ofﬁce represents the Un1ted States before the Supreme Court '

= Mr Kavanaugh has. argued both ClVll and crrmlnal matters bef _

i h.;e Supreme
5 7'5;_]Court and appellate courts throughout the country ‘ Pt

i > f Mr Kavanaugh has dedlcated the majorlty of hls career to publlc servrce m both
PR the Executlve and Judncral branches S . e . :

[T I addrtron to hlS service for three appellate Judges and h1s work at the' Department
PR of Justlce Mr Kavanaugh has worked for Pres1dent Bush smce 2001

\/ o He currently serves as Assrstant to the Pres1dent and Staff Secretary ‘Inthat
e {‘.capacny, he i is. responsrble for the trad1t10na1 functlons of that ofﬁce 1nclud1ng




: '*coordmatmg all documents to- and from the President. He prev1ously served
o as Senior Associate Counsel and Assoc1ate Counsel to-the President. In that
U7l capacity, he worked on the numerous constltutlonal legal and eth1ca1 issues
S tradltlonally handled by that ofﬁce . S

.4’;

'Mr Kavanaugh served as an Assocrate Counsel in the Ofﬁce of Independent
~ Counsel, where he handled a number of the novel constrtutlonal and legal issues -
: vpresented durmg that 1nvest1gat10n ' o '

s M"r'.;-Kavanaugh bellev_es m;glvmg ba‘ck to hisfcommunity;‘ T

;Whlle in prlvate practlce, Mr Kavanaugh took on pro bono matters,
_including representation of the Adat Shalom congregatlon in Montgomery

L the county

Y - In addmon to bemg active in hlS church Mr Kavanaugh has coached youth
s '-fbasketball and partlclpated in other commumty act1v1tles R T

By County, Maryland agamst the attempt to stop the constructlon of a synagogue in




- "Brett Kavanadgh - Judici‘al Nominees '

~ Allegation: - While workrng in the Whlte House Counsel s ofﬁce Brett Kavanaugh played a

© . keyrole in selecting many of Pre51dent Bush’s h1ghly controversial judicial -
nominees. A look at the candidates Mr. Kavanaugh has helped select for lrfetlme
appomtments to'the federal Judlclary speaks volumes about hrs own legal ’

ey Fa‘cts’:

' phllosophy oo rEe e
> o The Presrdent selects Judrcral nominees. Whatever one thmks of Pre51dent Bush s pI‘lOI‘
" judicial nominees, the1r selectlon cannot be attrlbuted toan a55001ate counsel to the '
; Pre51dent R : : : s '
s > W ‘Prior to the' President-’s ﬁnal ’decis'ion-'the_j.udiclal Select‘rion'proce‘ss 1s acollabOrative one.
Vi The Wh1te House Counsel’s Ofﬁce consults wrth home state senators on both

»drstrlct and: 01rcu1t court nommees

/ N s The Department of Justrce and the Whlte House Counsel’s Ofﬁce part1c1pate in

' interviews of judicial candidates. A consensus is reached on the best candldate B c

o for the pos1tlon and a recommendatlon is made to, the Pre51dent

> Over 99% of Presrdent Bush S nom1nees to the federal dlstrlct and c1rcu1t courts have
et recelved ‘well- quahﬁed” or “quallﬁed” ratlngs from the ABA the Democrats “Gold
L _.Standard ”
k3 > = The Pres1dent has made clear that he has no “lltmus tests for nominees to iﬁé'fé&éﬁl '

- courts. No candldate is ever asked for his or her personal opinion on any spe01ﬁc legal or.
. policyi issue. The President nominates 1nd1v1duals who are commltted to applyrng the "
s ;law not their personal pollcy preferences A.~ ' : " :

e < ’ii,"':»Democratw senators had posmve thmgs to say about Pre51dent Bush’s ﬁrst group of
o nomlnees at the tlme of their nomlnatron , : ,.

v ‘Senator Leahy said on an NPR radlo broadcast that he was encouraged by the
: President’s efforts to balance hrs nominees: “Had I not been encouraged I

_ would not have been here today. Some have said that he might get.more of a o

gridlock with a 50-50 Senate. think it’s just the oppos1te 1 thlnk thlS calls
i upon us to do the best to cooperate and make it work R :

v Senator Daschle stated “If I mlght Just say, as leader I m pleased that the -A~ 4
T ‘}Whlte House has chosen to Work with us on the ﬁrst group of’ nomlnatlons



Brett Kavanaugh“—k’ Executi‘vel’rivilege :

= Alleg. ation: | ' When he worked for. Independent Counsel Ken Starr, Brett Kavanaugh

”repeatedly challenged assertions of prlvrlege by Clinton administration

“ officials. Now that he works for Pre51dent Bush, however, he defends the‘ s

- same assertions of pr1v1lege i
Facts

e The Independent Counsel challenged assert1ons of prrvrlege by the Chnton
- Administration because it was partof a criminal investigation. In his capa01ty asan
~ attorney for the Bush admrmstratlon Mr. Kavanaugh has not defended any assertlon

- of executive prlvrlege or attomey chent pr1v1lege in connectron w1th a crlmrnal
i '1nvest1gat1on o : . - : C

e Whrle worklng for the Independent Counsel’s ofﬁce M. Kavanaugh argued a case L
" before the U.S: Supreme Court seeking notes taken by Vince Foster’s attorney durrng ‘

~ “a‘conversation nine days before Foster’s suicide." The notes were sought in

- connection with whether pre51dent1al aides covered up Mrs. Clinton’s rolein the -

~“dismissal of White House travel ofﬁce personnel See Swzdler & Berlm V. Umted
‘.«States 1188 Ct 2081 (1998) T o S

- “ ' / The federal appeals court had ruled that the attorney S notes could be produced tou |
the Independent Counsel if ¢ they bear on a significant aspect of the crimes at
o issue.” Swzdler & Berlm V. Umted States 124 F. 3d 230 (1998)

\/ The Supreme Court reversed the decrs1on of the appellate court In dlssent
- Justice O’ Connor wrote that, “Where the. exoneratlon of an innocent crrmrnal
_ . defendant or a compelling law enforcement. interest is at stake; the harm of
. precluding critical evidence that is unavailable by any other means outwelghs the - |
. potentlal drslncentlve to forthrrght communrcatlon ? Swzdler 118 S Ct 2081 -
B 2090 ' : _ :

R o . ‘Mr Kavanaugh ] work on pr1v1lege issues for the Ofﬁce of the Independent Counsel
o : was consrstent w1th h1s work on Executrve Order 13233 o

N v. .Mr. Kavanaugh argued on behalf of the Ofﬁce of the Independent Counsel that
_ government attorneys in the Clinton Admlnlstratlon could not invoke the = -
attorney-client privilege to block the production of information relevant to a.
- federal crirninal investigation. The federal courts of appeal agreed w1th Mr :
. JKavanaugh’s position. - S S

v M. Kavanaugh also argued on behalf of the Ofﬁce of Independent Counsel that
- federal courts should not recogmze a new “protective function privilege” for
~Secret Service Agents in federal crlmlnal proceedmgs The federal court of
: appeals agreed with Mr. Kavanaugh ] posmon BRSPS :



v i Mr Kavanaugh argued before the Supreme Court that the attomey chent .

o pr1v1lege oncea cllent was deceased d1d not apply w1th full force in federal
crlmmal proceedmgs ‘ , .

\/ : Nothmg in Executrve Order 13233 purports to. block prosecutors or grand Jurles ; o
' "’"from gammg access to pre51dent1al records ina crlmmal 1nvest1gat10n o e

: Executlve Order 13233 srmply estabhshes pollc1es and procedures to govem requests

for presidential records and the assertion of constitutionally-based privileges. It does e

;. not address when an assertlon of executlve pr1v1lege should be made or-would. be
successful : : .

" / Executlve Order 13233 spe01ﬁcally recognlzes that there -are 51tuat10ns where a .
party seekmg access to presrdentlal records'may overcome the assertlon of
o constltutlonally based pr1v1leges See SeCtlon 2(b) ' :

v g Whrle workmg in the Whlte House Counsel's Ofﬁce Mr Kavanaugh’s work on :
e pr1V1lege issues was consistent and- evenhanded whether Bush or Cllnton ‘
Admrmstratlon records were at issue.” v :

v Whlle Mr Kavanaugh worked in the Counsel s Ofﬁce the Bush Admmlstratlon x
- asserted executive privilege to shield récords regardmg the pardons granted by
‘:~Pre51dent Chnton at the end of h1s presrdency e

VL ,Whrle Mr. Kavanaugh worked in the Counsel’s Ofﬁce the Bush Admlmstratlon
- asserted executive pr1v1lege in response to a Congressronal request forJ ustlce
e 'Department documents related to the investigation of alleged campalgn ‘
L ‘fundralsmg abuses by the Clmton Adm1n1strat10n : :

0 Wlth respect to the role that Mr Kavanaugh may or may not have played in the e

‘ GAO’s lawsuit against Vice Pre51dent Cheney’s energy task force, it is the Pres1dent

. who decrdes whether to challenge a lawsuit. Mr. Kavanaugh’s duty as his attorney,
~which i is the: duty of all lawyers, 1s to make the best legal arguments pos51ble for hlS

s cllent 1n every c1rcumstance

| / As V1ce Pre51dent Cheney stated contestlng the merrts of the GAO lawsu1t “What .

* T object to, and what the President’s objected to, and what we’ve told the GAOwe o

- won’t do is make it 1mposs1b1e for me or future vice pres1dents to ever have a
i conversation in confidence with anybody without haV1ng, ultrmately, to tell a
’ ,member of Congress what we talked about and what was sald ? ‘

: :b‘/"j}:’:‘AS the U.S. Supreme Court has stated "Unless [the Presrdent] can glve hrs

advisors some assurance of conﬁdentlahty, a President could not expect to receive =«

i ~ the full and frank submlss1ons of facts and opmrons upon wh1ch effeCthe




,di‘schar'ge of hlS duties depends;" “ Nixon v. ,?tdhéinz;strator;‘of Generdl Sértzicés, 433 o
U.S. 425, 448 (197‘7) . R S RO

v The case agalnst Vice Pres1dent Cheney S. energy task force was dlSmlSSCd by a. .
o federal Judge The court held that the Comptroller General did not have standlng
- to pursue an action seeking to compel the Vice President to disclose documents

_ relating to meetings of the energy task force over which he presided. ” See Walker e

v Cheney, 230 F. Supp 2d 51 (2002) GAO chose not to appeal the decmon L

. Whether worklng as an attorney for the Independent Counsel or for the Pre51dent of

-~ theUnited States, Mr. Kavanaugh makes the best legal arguments p0351ble on’ behalf : L

'of his chent Such arguments do not. necessarlly reflect hlS personal views.

v Lawyers have an ethical obhgatlon to make all reasonable arguments that w1ll -
advance theirclients’ interests. Accordlng to Rule 3.1 of the ABA’s Model Rules
of Professional Conduct, a lawyer may make any argument if “there is a ba51s in-
~ lawand fact for doing so that is not frivolous, which includes a good faith =~
" argument for an extension, modification or reversal of existing law.” Lawyers o
- would violate their ethlcal duties to their client if they made only arguments w1th -
' Wthh they would agree: were they a judge o e



Krlstl R. Mackhn@ustJ gov o
Tuesday, May 02,:2006 10: 25 AM
- “ Brown, Jamie E.; Dlxton Grant Rao Neomu J;_‘ .

.Elisebeth.C. COOK@USdOJ gov : '
"RE: Leahys remarks L

o Subject

,The;leglslatlveaclerk read the nomlnatlon of M hael Ryan Barrett \oﬁrohio,;tohbefﬁ rtedig;7f,ﬁk

*Stftes’Dlstrlct Judge for. the Southern DlStrl

,

a.f.[page S3789] :GPO's “PDF : » : :
The PRESIDING OFFICER The Senator from Vermon

1s recognlzed for 5 mlnute tv\“‘

¥

1s h re,.so I w1ll speak

L I‘w1ll support thlS nomlnee, Mlchael Barrett He has the support of hlS home State
: V-Senators I have also heard from both Democrats and Republlcans in Oh1o jT’at makes 1t
Teiwortht supportlng ~Ing fact, the nomlnatlon ‘ot~ such consensus nominees:is an: 1nd1cat10n of’
‘vfwhat should be done in States,vand would lead to” the conflrmatlon of more judges “In L
~ﬂJanuary 2001, “we were’ following a shutdown of. judges 901ng through As.’ ‘the dlstlngulshed
,Pres1d1ng Offlcer knows, the Republlcans were ‘determined: to block v1rtually all of . - ,
; jPre51dent Clinton! s judges- for ax long: perlod of" t1me WI became chalrman and’ for 17 months'
:',moved ar record number of judges for Pre51dent Bush 100 Actually, 51nce 2001, whlle ‘the
3 Republlcan majorlty has ‘not - moved Pre81dent Bush" s jud1c1a1 nomlnees anywher‘_near as fast
wyas I-did;» we have still” ‘moved . 238. That: 1ncludes two Supreme Court Justlces,’and‘43'
‘};CerUlt courtwjudges However, we do have some_that create problems R

Unfortunately, ‘ds - demonstrated by the recent w1thdrawals of several omlnees, all too
‘often thisg Whlte House' seems ' more - 1nterested Ant rewardlng ‘cronies:” and p klng pol1t1cal
{ights than in’ selectlng llfetlme app01ntments after thorough vettlng Sadly, gLher h
fRepubllcan Senate ‘has proceeded to rubber stamp these 1mportant nomlnatlons and falled 1n‘
~’1ts role as a constltutlonal check on the Pre81dent . »', IR e T BERI VRN

o The contro ers1al nomlnatlons of Judge Terrence Boyle and Brett Kavanaugh are :
gcontemporary case ~An p01nt With the extréme, rlght wing and spec1al 1nterest groupSﬂ'*
,agltatlng for 'a’ flght over 3ud1c1al nomlnatlons, the-. Republlcan leader of. the Senatefis
canswering: the1r .demahds by seeking. to force Senate debate" on ‘these controver51al nomlnees
';‘,Rather than focus on proposals, to: end the subsidies. to. blg ‘0il -and . réin 1n -gas: prlces, ,
J‘,frather than devote our ‘time to 1mmlgratlon .reform- leglslatlon rather than” completlng a ﬁ T
: the Republlcan leader came to the floor last week to 51gna1 ‘a flght over g -

epubllcans in’ the Senate were stalllng Pres1dent Cllnton S jud1c1al nomlnatlons Desplte .
vgthe real problems that - confront ‘Americans with respect to: securlty, health’ ”nsurance,‘w,‘
‘ . wrlslng energy costs, and splrallng def1c1ts and debt ‘some, would :

I mentloned Judge Boyle I contrast h1s nomlnatlon to he noml,atlon of
'Mlchael Barrett ‘Michael; Barrett vas I said; will go' through eas1ly T will- support h1m
Vil] vote for hlm as"I told ‘the dlstlngulshed Senator, the former Lleutenant Governor of
',?now senlor Member of the U s Senate, Dewlne : : i ,

(x

‘But you take somebody llke Judge Boyle Here is’ som ody who has v1olated ever T s
‘"jud1c1al ethic you can thlnk of, vHe ‘ruled. on multlple casées. 1nvolv1ng corporatlons 1n ]‘
) _whlch ‘he: ‘held” 1nvestments (In at least one 1nstance—¥thls is™ chutzpah beyond all
”['understandlng——




“:ater;-hexruiea;i“;,"

ghaveﬁno’place on the Federal bench“

. Thi s not the f1rst 3ud1c1a1 nomlnee to engage
,,apses Less than two months - ago, the Pre51dent w1thdrew
~Payne to the Court of Appeals for the 10th Circuit af

”,[that nomlnee 's. rullngs 1n a number of cases 1n whlc

;1mportant to be thorough
flnterested 1n reward' g cronles

'the 1ong 11st of nomlnatlons by thlS Pre51dent that have been w1thdrawn .
'omeland Securlty

T tments toﬁ‘

, - j1uster vettlng prjcess, S is more. .~
,@almportant than ever’ that the Senate and the Senate Jud1c1ary Committee afford :nominees- the

"qkrﬁd'ot careful scrutlny ‘that w1ll yleld enough 1nformat10n to decide on. a ﬁoﬁiﬁee*s‘—_*' ‘

i }n‘lmportant app01ntment Ine Judge Boyle 's ‘case, ‘not. only were his’ answers’to
sti va51ve, but he falled to,produce even the unpubllshed;oplnlons

b,so concerned 3hat the Senate JudlCl ry ke m_1ttee 1s belng requlred to consr e

Aﬂabout hlS role ‘in connect;on w1th those

at was. Mr Kavanauths role
pol c1es affectlnq detalnee treatment and
.connectlon w1th m111tary trlbunal‘V

f'Jack Abramoff Mlchael Scanloni
1n connectl'n w1th the Plame matter, =Ral




Vcarefully to con51der an admlnlstrat’ Yol in51der forﬁa_,fk_~'

1al p031t10n

.dl tlngulshed Senator from Ohlo 1e

a word when he. got arrested f
'gblocked it” before U

regarding Kavanaugh and Boyle'



gy “Well Quahﬁed” and once as “Quahﬁed i In those 'three rev1ews all 42 1nd1v1dual
o ratmgs; y the members of the commlttee have been “Well Quahﬁed” or “Quahﬁed” |

. : _;record of pubhc serv1ce and prlvate sector eXpe ence. comparable to each of. the srttmg
Rt Judges of that court : S i : T

:'As Ass1stant to the Pre51dent’and Staff Seeretary,k Mr Kavanaugh has served at
ie hrghest levels of the: Executwe Braneh_ He prevrously served as Senror .
: ‘Assoc1ate Counsel and Assocrate Coun' el to the Pres1dent ~

> ;Prlor to hlS servrce in thls Ad 1n1strat10n Mr. -Kavanaugh was a partner at the
S : f’law ﬁrm of K1rkland & E ‘;:where hrs practlce focused on appellate matters R

5y ?f_er Kavanaugh also served as Assoc1ate Counsel in the Ofﬁce of Independent
. _Counsel, ‘where he: handled a number of novel constrtutlonal issues presented
"durrng that 1nvest1gat1on = ; * S : .

- Mr Kavanaugh’s extraordlnary range of experlence and credentlals most. closely
e resemble those of now-Chief Justlce John Roberts and Judge Merr1ck _Garland Who
" 'was no 1nated by Presrdent Cl1nto 1 I R




" Brett Kavanaugh - Executive privilege

e asserted executrve pr1v11ege to shield records regardlng the pardons*“lssued.by B11
;;.:Chnton at the end of his pres1dency and to w1thhold from Congress Justi :
o Department documients related to the. 1nvest1gat10n of alleged’ campalgn
,fundralsmg abuses by the Cl1nton Adm1n1stratlon ; :

M Kavanaugh’s 'work on pr1v11ege 1ssues for the Ofﬁce of the Independent Counsel
(OIC) was cons1stent Wlth hlS work on Executlve Order 13233 ' ‘

\/ On behalf of the OIC Mr Kavanaugh argued that government attorneys in he R
" Clinton Administration could not, invoke the attorney -client privi! geto block the o
W_productlon of 1nformatlon relevant to.a federal crlmmal 1nvest1ga: oni e et

% 'The federal courts of appeals agreed 3

th the\Independent Counsel’s posrtlon in
‘Tthose cases 4 LR B f

; iNothlng' 1n Execut1ve Order 13233 purports to block prosecutors or. gra ’d Jurles it

’ :’Executlve Order 13233 s1mply estabhshes pollcles and procedures to govern requests for
pres1dent1al récords and the assertion of constltut1onally based pr1v1leges It does not:
purport to set forth those c1rcumstances under ‘ ; ‘

e prmlege'may ex1st only w1th respect to. nat1onal securlty and forelgn affarrs 1nformat1on
Ln the context of grand Jury and crlmmal trlal subpoenas e

V The Presrdent of the Amerlcan Bar Assocratron in another art1cle on the subject PR
"comphmented Mr. Kavanaugh’s Well-reasoned and obJ ectlvely € ¢
recommendatlons ‘and noted his most scholarly and comprehenswe rev1ew of

'he issues: of execut1ve prlvrlege ' ‘ S :




L Biétt”’l{lavaﬁahgh ';.‘Ex;ie’rie_xi"fé e

?» y‘Allegatnon

_ Brett Kavanaugh is not quahﬁed to be a federal appellate Judge because he 1s too ;
},young and lacks the necessary experrence - B

% “Well Quahﬁed” and once as. “Quallﬁed b In those three reviews, all 42 of the 1ndrv1dual :
' ratmgs by the members of the commrttee have been “Well Qualrﬁed” or “Quahﬁed” i

RS prosecutor

| Mr Kavanaugh practlced asa partner at the law ﬁrm of Klrkland & Elhs where
9 he specrahzed in appellate law ' L I A

e Kavanaugh served asa law clerk to U S Supreme Court Justlce Anthony
Kennedy, and to Court of Appeals Judges Alex Kozmskl and Walte - Stapleton ,,

v.l\

‘ Prlor to h1s appomtment to ‘the U S. Court of Appeals for the Flrst Crrcu1t Justlce o
. .Stephen Breyer held posrtlons that were s1m11ar to Mr Kavanaugh’s serv1ce

e Justlce Breyer served as a counsel for the Watergate Specral Prosecutlon o
Force B : e ST : :

Y Justrce Breyer served as Chref Counsel of the Senate Jud1c1ary Comm1ttee for
o then Chalrman Edward Kennedy R o ‘




L Federal Judges are appornted from drverse backgrounds 1n pr1vate practlce and publlc ;
© . .service., Prior _]udICIal experlence 1s hardly are u1rement for appomtment to the fede_ ,_»l
TR tbench . e . §e) :

_ “:Only 4 of the 21 Judges conﬁrmed to the'D;C Clrcurtsmce Pre51dent Carter s
j"_'term began in 1977 prevrously had served as ]udges L R "

'Democrat appomted D C Crrcurt Judges W1th no, pr1or JudIClal experlencev L
i " include:" I-][arry Edwards, Merrlck Garland Ruth Bader Gmsburg,v \bner
"/;r"_Mlkva, Davrd Tatel and Patrrcra Wald o o : '

4 Presrdent Clmton nommated and the Senate confirmed a total of 32 lawyers
VR " without any prior ]udlClal experlence to. the U.S. Court of Appeals, mcludmg Juldges
N Davrd Tatel and Merrrck Garland to the D C. Clrcult PR i o &




Brett Kavanaugh Executlve Pr1v1lege |

. . Allegation: When he worked for Independent Counsel Ken Starr Brett Kavanaugh
L. i repeatedly challenged assertions of pr1v1lege by Clinton administration- -~ -~
officials. Now that he works for Pres1dent Bush however he: defends the apt
- same assert1ons of pr1v1lege im RIS W

-The Independent Counsel challenged assertlons of pr1v1lege by the Clmton o T S

" Administration because it was part of a criminal investigation. In his capacity as an’ S

- . attorney for the Bush adm1n1strat10n ‘Mr: Kavanaugh has not defended any assertlon i
oo of executive pr1v1lege or attomey cl1ent pr1v1lege in connectlon w1th a cr1m1nal A

oy f-ilnvesngauon : . ; : Son T

e :.Whlle workmg for the Independent Counsel’s ofﬁce Mr Kavanaugh argued acase- 3 o

St ,before the U.S. Supreme Court seeking notes taken by Vince Foster’s attorney durmg,”f B "
-~ a conversation nine days before Foster’s suicide. The'notes were- sought m.. o '
_;»connectlon with whether pre51dent1al aides covered up Mrs. Clinton’s rolei in the ',
~dismissal of White, House travel ofﬁce personnel See Swzdler & Berlm V. Umted

: «a;-’i“States 118 S Ct 2081 (1998) £ ‘ L e

/ The federal appeals court had ruled thal;‘:t.he‘ attomey s notes could be produced to'
s ;;‘;rrthe Independent Counsel if “they bear o a 51gn1ﬁcant aspect of the crlmes at '
o ’j_1ssue ” Swzdler & Berlm V.. Umted States 124 F 3d 230 (1998) R

-The Supreme Court reversed the dec151on' of the appellate court In dls' nt, ..
- Justice O’Connor wrote that, “Where the exoneration of an innocent crim nal
 defendant or a compelhng law enforcement interest is at stake, the harmof. .~ ..
P 15?;1 precludmg cr1t1cal evidence that is ‘unava1lable by.any other means 0utwe1ghs the
e M‘,_‘:,"potentlal dlsmcentlve to forthrlght communlcatlon ¢ Swzdler 118 S. Ct, 2081

- .Mr Kavanaugh’s work on pr1v1lege 1ssu_es for the Ofﬁce of the Independent Counsel |
as con31stent w1th h1s work on Execut1ve Order 13233 o Sl

_/ Mr Kavanaugh argued on behalf of the Office of the Independent Counscl that;f'i;" -
’ government attorneys-in the Cllnton Admmlstratlon could not 1nvoke the L
‘attorney-client privilege to. block the productlon of 1nformat10n relevant to. a
“federal criminal 1nvest1gat10n The federal courts of appeal agreed w1th Mr
.‘;"'Kavanaugh’s posmon : S 4 : R

v g"Mr Kavanaugh also argued on behalf of the Ofﬁce of Independent Counsel that :
“federal courts should not recognize a new “protective, function privilege” fo
\ “Secret Service Agents in federal criminal proceedlngs The federal court of R
_'*;_zappeals agreed w1th Mr Kavanaugh’s pos1t1on e S c




/ ;»Mr Kavanaugh argued before the Supreme Court that the attomey chent ,
o pr1v1lege oncea clrent was deceased d1d not apply w1th full force 1n federal
cr1m1na1 proceedmgs R R b e

\/ Nothrng in Executlve Order 13233 purports to. block prosecutors or grand Jur1es S
from galmng access to presrdent1al re “rds ina crlmlnal 1nvest1gat10n L

. Executlve Order 13233 31mply estabhshes pohcles and procedures to govern requests ’
e for pre31dent1al records and the assertion of constltutlonally based- pr1v1leges It'does
i ‘,A__.not address' when an; assertlon of executlve pr1v1lege should be made or would be ’

"successful o e o £y .

R 0 : Executlve Order 13233 spec1ﬁca11y recogmzes that there are s1tuat10ns Where a
o party seekmg access to pre51dent1a1 records may overcome the assertlon of
s constltutlonally based pr1v1leges See. Sectlon 2(b) SR .

0 W1th respect to the role that M Kavanaugh may or may not have played in the L

. GAO’s lawsuit against Vicé President Cheney’s energy task force, it is the President

- who decides whether to challenge alawsuit. Mr. Kavanaugh’s' duty as his attorney,”
Sl wh1ch is the duty of all lawyers, is to make he best legal arguments p0351b1e for hrs

i ujchent 1n every c1rcumstance - S e L

~/=» (As Vrce Presrdent Cheney stated contestlng the merlts of the GAO lawsult “What' RIS e
ST object to, and what the President’s objected to, and ‘what we’ ve told the GAO we'i;:f_li ST
. won’t'do, is make it impossible for me or future vice pre51dents toever have a Rt ’
: ;conversatlon in conﬁdence w1th anybod ithout having,: ult1mately, to tell a.

_‘-}.the full and frank subm1551ons of facts and oplnlons upon Wthh effectrve S
o ’ldlscharge of his. dutles depends Nzxon V. Admzmstrator of General Servzces 433»;‘; Pl s
' »-‘_,’.US 425 448 (1977) i : ‘ o LTI :

v f'::f’The case agamst Vlce Presrdent Cheney s energy task force was drsmrssed by a s
~federal Judge. ‘The court held that the; Comptroller. General did not have standmg

to pursue an action seekrng to compel the Vice President to disclose documents - - e

f:’_{relatmg to meetlngs ‘of the energy task force over which he: pres1ded e See Walker-» S
Y Cheney, 230 F. Supp 2d 51 (2002) GAO chose not to appeal the decrsron A




Brett Kavanaugh Santa F e Independ‘ent School Dtstrtct 12 Doe

ation; ?In Santa Fe Independent School Dzstrlct V. Doe 5 30 U S 290 (2000) Brett

~ +-Kavanaugh once again demonstrated his host1llty to the separation.o _‘
. state by defendlng a high school s broadcastlng of prayers over its publlc address
:system before football: games The U.S Supreme Court de01s1vely reje jected Mr,
: Kavanaugh’s radical argument, holdmg'that the pre-game prayers in quj ‘tlon .
'ﬁ/lolated the First Amendment S, Establlshment Clause P o

'__In Santa F e Independent School Dtstrtctv Mr Kavanaugh ﬁled an amlcus brlef n.
xrgfbehalt of hlS clients with' the U.S. Supreme Court and argued for the principle: that
: ic school is not requlre _to dlscrlmlnate agamst a student’s rellglous speech

The school d1str1ct permltted h1gh school students t0. choose whether a statement .
uld be delivered before football games and, if so, who would deliver that
‘message. A speaker chosen to deliver a pre- game message was allowed ‘to
: hoose the content of hlS or her statement U : - :

'A Mr Kavanaugh’s brlef pomted out the school dlstrlct’s pollcy did ¢ il
_Féquire or even encourage the student speaker to invoke God’s name, to’ utte'
religious words, or to. say a.‘prayer’ ‘of 2 any Kind. Nor, on the other’ hand

~[did] the school policy prevent the student from doing so. The pOllC ;
thus entlrely neutral toward rellglon and re11g1ous speech ",

,ri"fIKavanaugh argued on,«behalf of h1s cl1ents that the school dlstrlct s pollcy dld ‘

B ’*"'f rehglous speech

i 0 the amicus: brlef that Mr Kavanaugh filed on behalf of hlS clr ,_ts, he carefully .
'f.dlstlngulshed between 1nd1v1dual rellglous speech in schools, whlch is protected b
_;the Constltutlon, and government—requlred rellglous speech m schools,,

i prohlbnted by the Constltutlon - e

of,hlschents T




o BrettKavanaugh— FlorldaSchoolVouchers B

: Brett Kavanaugh demonstrated hls hostlllty to the separatlon of church and state Coan
5 “and to pubhc educatlon when he: defended, the constitutionality of a Florlda school;‘ﬁ L
~ voucher | program that drains- taxpayers’ money from public schools topay for
o -,students to. attend rel1glous schools -Bush'v. Holmes, 767 So 2d 668 (2000)

pe access to a hlgh quallty educatlon

-'{;, _The opportunlty scholarshlp program is a llmlted program that allows students : .
- at failing publlc schools to transfer to'a better publlc school or a prlvate school atg{-'a R
ubllc expense SR e B : U ,

o vThe opportumty scholarshlp program 1s carefully tallored to glve ch01ce to
- those parents: who need 1t and to spurf‘pubhc school 1mprovement through -
G mpetltlon A . S

. Rellglous and non-rellglous prlvate s hools are allowed to partlclpate
.-~ program on an equal basis and all pubhc funds are dlrected by the prlvat
7 'mdependent cholces of parents N :

AL three-Judge panel of Florlda s Court of Appeal for the F ll’St Dlstrlct unammou’,
- agreed with the pos1tlon taken by Florlda officials. All thrée of these ]udges were
~appointees of Lawton Chiles, the former Democratic Governor of Florida. The Florid: e
i"“;”:Supreme Court declined to review the Court C f Appeal’s decmon See Bush Vi Holmes L
767 So 2d 668 (2000) OIS S PR . : T S

Durlng Mr Kavanaugh’s 1nvolvement in th' S 11t1gat10n the main 1ssu was’ whether the e
. Florida Constitution prohlblted the use of state funds to pay. for the K-12 educatlon of o
o students attendmg prlvate schools regardless of whether they were rellglous or S
‘nonsectar1an T i : ' :

“l., PRI

';_Florlda s opportumty scholarshlp program enjoys substantlal support among o
b Florida’s. _African-American’ population. The Urban League of Greater M1am1 for S
,,example 1ntervened n court proceedrngs to defend the constltutlonahty of the progr .

e »'V_The s.U "S.,Supreme Court has upheld the constltutlonahty of a school Voucher program 1n gt

Cleveland that is similar to Florida’s opportunity scholarshlp program. See Zelmanv: . -
: Simmons- -Harris, 536 U.S. 639 (2002) The Zelman decision vindicatéd the posmon that
-~ Mr. Kavanaugh had advocated on behalf of hlS cllents in the Florlda htlgatlon e




" Brett Kavanaugh

. Allegation: - Brett Kavanaugh was a co- author of Ind \,pendent Counsel Ken Starr $ report to
. the House of Representatives, in which Starr alleged that there were. grounds for -

’ '>1mpeachmg Presrdent Clmton Kavanaugh’s participation in Starr s 1nvest1gatlon
k y ‘ 1ces his partlsan r1ght wmg agenda "

'Accord n g to- numerous press reports -Mr Kavanaugh d1d not author the narratrve sec_ on' e
Lo of the Independent Counsel’s report that chromcled Pre51dent Clmton s sexual v Ee
encounters w1th Monlca Lewmsky i A e PR

: ,The sectlon of the Independent Counsel’s report co-authored by Mr Kavanaugh -
grounds for 1mpeachment was requlred byﬁ.‘laW‘- S R R i P

$ Federal law requlred Independent Counsel Starr to adv1se the_House of EART S
Representatlves of ‘any substantlal and cred1ble information” uncovered durmg P T
the course of h1s mvestlgatlon that may constltute grounds for 1mpeachment i

:'The ndependent Counsel’s report never stated that Pres1dent Clmton shot ld have -
i been impeached. The report explamed that the Office of Independent Counsel had -
ot »;'uncovered substantlal and credible mformatlon that may constitute grou ds for,_ R
impeachment Thls conclusnon was clearly borne out: by subsequent event e

The House of Representatlves determmed that the 1nformat10n presente I'by the
Independent Counsel constituted grounds for 1mpeachment By a vote of" 228-: SR
.206 the House voted to 1mpeach President Clinton for perjuring h1mself before a (; Faag T
‘"grand jury. And by a vote of 221 212 the House voted to 1mpeach Pre51dent
Clmton for obstructlng Justlce S g :

After a trlal in the U S: Senate ﬁfty Senators voted to remove Pre51dent Chnton
from ofﬁce for obstructlng Justlce ‘ o TR

Numerous Democrats co-sponsored a censure resolutlon mtroduced by LT
Senator Feinstein that stated that Presndent Clmton “gave false or mlsleadmg g
L testlmony and his actions [] had the effect of lmpedmg dlsco ’ery ' ,_ev1dence ‘

R m judlClal proceedmgs ”, S Res 44 106t Cong (1999) Mg

Members of the Senate who co- sponsored the censure resolut1on 1ncluded
e . Senator Durbin (D-IL), Senator Kennedy (D- MA), Senator Kohl (D-WI),"! i
t e Senator Schumer (D-NY) Mlnorlty Leader Tom Daschle (D SD) and Senator G
i John Kerry (D MA) 3 e e '

. - ",?'A,J(Then Congressman Schumer Senator elect stated that “1t 1s clear that',the
R Presrdent hed when he testlﬁed before the grand Jury




X 'f»':U S Dlstrlct Court Judge Susan Webber Wr1ght later held Pres1dent Clmton e
R contempt for “giving false, m1slead1ng, and evasive answers that were des1gned toi';_
- . " obstruct the Jud1c1al process ’ in Paula Jones s'sexual harassment lawsult and
'--"l':,-ordered h1m to pay a fine of $9O 000 . L

Y

fgffIn January 2001 Presrdent Clmton admrtted to g1v1ng evasrve and m1slead1ng D Al
 answers, in v1olat1on of Judge Wright’s d1scovery orders” durmg his deposmon 1n“{ b T
. Paula Jones’s sexual harassment lawsuit. As a result he agreed to. pay a $25 000 P
el ﬁne and grve up ‘his law license. for ﬁve years S % i : ’

> 'The U S Senate already has conﬁrmed numerous ]udlClal and other nominees who

ey worked for Independent. Counsel Ken Starr Nearly all of these nomlnees were
'conﬁrmed erther unammously or by vonce vote : ' g Frer

- v - 2 ;‘:’Steven Colloton served as: Assocrate Independent Counsel from 1995 to 1996 and o s
¥ ‘{_'was confirmed for a seat on the U.S. Court of Appeals for the Eighth Circuiton .
- September 4, 2003 by a vote of 94 to-1.. He was confirmed to be the U.S.: '

*‘;’Attorney for the Southern Drstrlct of Iowa on September 5 2001 by a vorce vote

: ‘-fJJohn Bates served as Deputy Independent Counsel from 1995 to 1997 and was
”conﬁrmed for a seat on the U.S. District Court for the Drstrlct of Columb1a on
%"December ll 2001 by avote of 97 to 0. e TR

- ITAmy St. Eve served as Assocrate Independent Counsel from 1994 to 1996 and -
" was confirmed for a seat onthe U.S: District Court for the Northern Drstrrct of }
St Ill1n01s on August 1 2002 by a vorce vote ’ R :

e ‘1'W1ll1am Duffey served as Assocrate Independent Counsel from 1994 to: 1995 and !
- was confirmed for'a seat on the U. S. District Court for Northern District of - . - e
_'Georgia on June. 16, 2004, by a vote 0f 97-0.. He was prevrously conﬁrmed to be Lien

o : »the U S. Attorney for the Northern Drstrlct of Georgla by a voice vote

: i 'Karm Immergut served as Assocrate Independent Counsel n 1998 and was -
g conﬁrmed to be the U S Attorney for the D1str1ct of Oregon on October 3y 2003
";by avoice vote: - :

N

L Rod Rosensteln served as Assocrate Independent Counsel from 1995 1997 and v_
- was conﬁrmed to: be the U. S. Attomey for the Dlstrrct of Maryland on July 1,
Ty "72005 by a vorce vote T S

) ‘Kevm Martm served as. Assocrate Independent Counsel and was conﬁrmed to be a EE
R Member of the Federal Communlcatrons Commlssron on May 25, 2001 by a -
~ ‘v“vowe vote. ,‘ A T I S

a0 _Alex Azar served as Assoc1ate Independent Counsel from 1994 to 1996 and was : '

. _conﬁrmed to be the Deputy Secretary of the Department of Health and Human T

.. 'Services on July 22,2008, by a voice vote. Prior to that, he was conﬁrmed as
o fGeneral Counsel of HHS on August 3, 2001 by a voice vote e




i .,'Br’ett,_KaVanau'gh _ Vince Foster I~nvestigation IR )

: ","‘Allegat‘i‘von;‘:‘é»v "ﬁBrett Kavanaugh S work for Independent Counsel Kenneth Starr whlle he ;
T T e 1nvest1gated the Clinton Administration demonstrates Mr. Kavanaugh’s partlsan

- surroundmg former Deputy White House Counsel Vince Foster’s death for; three

.comm1tted su101de

| - -Mr Kavanaugh’s work on the 1nvest1gat10n of Vmce F oster s death demonstrates .
~ - his falrness and lmpartlallty i : ' : o

e / er Kavanaugh was the hne attomey respons1b1e for the Ofﬁce of Independent
+ Counsel’s investigation into Vince Foster’s death. Mr. Kavanaugh also prepared s
i the Ofﬁce of Independent Counsel s report on V1nce Foster s death. - : :

s : / In the report prepared by Mr Kavanaugh the Ofﬁce of Independent Counsel
LR ‘_ concluded that Vince Foster had committed suicide, thus debunking alternat1ve
'-:-"‘consplracy theorres advanced by cr1t1cs of the Chnton Admlnlstratron ‘ :

}»thorough and demonstrates his outstandlng skllls ‘asa lawyer SRS

v oIn 1nvest1gat1ng Vmce Foster's: death M. Kavanaugh was requ1red fo manage and
S ‘_‘krev1ew the work of numerous FBI agents and investigators, FBI laboratory :
S ofﬁ01als and leadmg nat1onal experts on forens1c and psychologlcal 1ssues

A Mr Kavanaugh conducted 1nterv1ews with a w1de var1ety of w1tnesses concemrng:ﬁ '
R both the cause of. Vlnce Foster S death and hlS state of mmd : -

\jWh1le some have complamed that the Independent Counsel S 1nvest1gat10n of
~*Vince Foster’s death took too long and was unnecessary, a careful, ‘thorough, and
i : detalled 1nvest1gat10n ‘was necessary under the Independent Counsel’s mandate

e 'The report prepared by Mr Kavanaugh demonstrated sens1t1v1ty to Vmee Foster S iy
S famlly : : L po T

. to the investigation, they were excluded from the report prepared by Mr. .
Kavanaugh because “[t]he potentlal for misuse and exp101tat10n of such
V,.photographs [was] both substantlal and obv1ous »-

w'as compelled by its court assngned Jurlsdlctlon

- right wing agenda. In particular, M. Kavanaugh investigated the circumstances

-+ years after four separate 1nvest1gat10ns already had concluded that Mr Foster e BESRES

"Mr Kavanaugh’s work on the mvestlgatlon of Vmce Foster s death was careful and gty Rt A

' \/ Although photographs taken of Vmce Foster S body after h1s death were relevant e

. The Office of the Independent Counsel’s mvestlgatlon mto the death of Vmce Fosterf_‘ :




Vi ;The Spe01al D1v1510n of the. U S Court of Appe s for the DlStI‘lCt of Col" mbla
“ . Circuit asked the Ofﬁce of the Independent ‘Counsel to 1nvest1gate and prosecute
‘matters ¢ relatlng in any way to James B. cDougal's President Willias
Cli ';ton s, or Mrs. Hillary Rodham Clinton's felatlonshlps with Madison Gual anty
Savings.& Loan Association, Whltewater Development Corporatlon or’ Capltal ‘
Management SerV1ces Inc v e T

E The death of Vlnce‘Foster fell w1th1n the'Ofﬁce of the Independent Counsel s

| jurisdiction both because of the way Whitewater-related documerits from' M.
~ Foster's ‘office were handled after hi death, and because of Mr. Foster's pc
. ~role or 1nvolvement in Whltewater _ v.elated events under 1nvest1gat10n by the
o r,.,-_v'_Ofﬁce of Independent Counsel e




Facts |

g téfett Kar’vjanaugh: Santa Fe'»‘{Independen-tl‘school District v. Doe g

on: In Santa Fe Independent School Dzstrzct V. Doe 530 U S. 290 (2000) Brett Y
R Kavanaugh once again demonstrated his. hostility to the separation of church and e
. state by defendmg a hlgh school s broadcastrng of prayers over its public address T
- system before football’ games. The U.S: Supreme Court. decrs1vely reJected Mr.
: »"Kavanaugh’s radical argument, holding that the pre-game prayers in questlon -
e v1olated the F1rst Amendment s Estabhshment Clause o 5

: > :“f‘ 2 ’In Santa Fe Independent School Dtstrtct, Mr. Kavanaugh ﬁled an amicus brlef on S
~» - behalf of his clients with the U.S. Supreme Court and argued for the prmclple thata®
o -,publlc school is not requlred to dlscrlmlnate agalnst a student’s rellglous speech R

VO The school drstr1ct permrtted hrgh school students to choose whether a statement S
. would:be delivered before football games and, ‘if so, who would deliver that . o
' message. ‘A speaker chosen to deliver-a pre- game message was allowed to ’
T choose the content of h1s or her: statement. : S :

NS 5’As Mr Kavanaugh s brlef pornted out, the school dlstrlct’s pollcy dld “not R
.. requireor even encourage the student speaker to invoke God’s name, to utter“f}, )
- religious words, or to say a ‘prayer’ of any Kind. Nor, on the otherhand . .

" [did] the school policy prevent the student from domg S0.. The pol1cy [was]
‘:"»;.thus entrrely neutral toward rehglon and rehglous speech B v

VO M Kavanaugh argued on behalf of hlS chents that the school drstrlct S pollcy d1d S
- not.run afoul of the First. Amendment 51mply because a student speaker might .
" ‘choose to 1nvoke God’s name or say a“‘prayer” in his. or her pre-game. statement h
" His brlef pomted out: “The Constltutlon protects the . student speaker "
‘ “"*awho chooses to mention God just as much as'it protects the student

(" _ speaker who chooses not to mentlon God W

b »:v\‘ :

D G Mr Kavanaugh’s arguments were based upon well establlshed Supreme Court o
SR precedent holdmg that the’ government. doesnot violate the’ Establishment Clause when i

.. private speakers avail themselves of a neutrally avallable school forum to engage in ..o

T T rellglous speech SNt , . R

: In the amicus brief that Mr Kavanaugh filed on behalf of hlS cllents, he carefully B :
E ’_,dlstlngulshed between individual rellglous speech in schools, which is protected loy e
. . the Constltutlon, and government-requlred rellglous speech in schools, whlch is o

L ;prohll)lted by the Constltutlon P L R T e , :

: : f'Three Democratlc State Attorneys General Jomed an amicus br1ef in Santa Fer. 1l e e
s ‘_Independent School Dzstrzct takmg the same posrtlon that Mr Kavanaugh took on behalf e
-vofhrs clrents B T S R , o




o Brett Kavanalfgh;,—, _lo‘rlld',a‘ SchoolVouchers o

, 'Brett Kavanaugh demonstrated h1s host1l1ty to the separatlon of church and state F
nd to publlc educatlon when he defended the const1tut1onal1ty of a Flori chOoI.

" voucher program that drains’ taxpayers money “from public schools to pa for - -
“ ';-students to attend re11g1ous schools Bush V. Holmes 767 So 2d 668 (20 '

Allegation:

L Facts

o lawy »rep‘resentlng Florlda state officlals in defendlng Florlda s opportunlty
,:Tscholarshlp program. The program provnded chlldren in falllng publlc schools wnth L
o }3Ccess toa hlgh Quallty educatmn : . : o Fa

V{Relngnous and non-rellglous prlvate schools are allowed to part1c1pate in the
_program on an equal bas1s and .all pubhc fi ds are dlrected by the prlvate and

5agreed w1th the posntlon taken by Florlda offic1als All three of these Judges were
' ‘~'app01ntees of Lawton ChllCS the former Democrat1c Governor of Florlda The Florlda

'Florlda 'opportumty scholarshlp program enjoys substantlal support among
. Florida’s African-American population, The Urban League of Greater M1am1 for
L example 1ntervened in court proceedlngs to defend the constltutlonahty of the p

» 'The U S Supreme7, ourt has upheld the constltu, onahty of a s Y
e __Cleveland that is similar toF lorida’s opportunity scholarship program See Zelman v
iy ‘Szmmons Harrzs 536, U.S. 639 (2002) -The Zelman decision v v1nd1cated the position that




' Brett Kavanaugh - StarrReport =

2 'Brett Kavanaugh was a co- author of Independent Counsel Ken Starr S report to.
.+ the House of Representatwes in'which Starr alleged that there were- grounds for : N T
e 1mpeach1ng President Clinton: Kavanaugh’s participation in Starr S 1nvest1gat10n H
- of the Monlca Lewmsky affalr evrdences hrs partlsan rlght w1ng agenda A

. ""'.;..Accordrng to numerous press reports; Mr Kavanaugh d1d not author the narratlv’ ectlon”'
. of the Independent Counsel’s report that chromcl d Pre31dent Clmton s ex“' al"" 7
i ”encounters w1th Mon1ca Lew1nsky i TR TR e i

§ "i_-»f\’The sectlon of the Independent Counsel’s report co- authored by Mr Kavanaugh‘"_"" '
'V}fgrounds for lmpeachment - was requnred by law ’ < S '

Federal law requlred Independent Counsel Starr to adv1se the Hous_”'of G
. ) red durr g.
R he course of his 1nvest1gatlon that may constltute grounds for 1mpeachment

. ;'.,‘The Independent Counsel’s report«neverv'stated that Presndent Cllnton should have b

“ beenimpeached. - ‘The report explained that the Office of Independent Counsel: had-
+ ‘uncovered substantial and credible 1nformat10n that may constitute grounds for T
SRR .1mpeachment Thls eonelusron was clearly borne out by subsequent events Lo

R The House of Representatlves determrned that the mformatlon presented by the
CREEI o Independent'Counsel constituted grounds for 1mpeachment By a vote-of 228- -
1206, the House voted to’ 1mpeachPresrdent Clinton for perjuring. hlmself before a
©°.grand jury. “‘And by a vote of 221. 212 the House voted to 1mpeach Pre51dent
. f'-ffChnton for obstructlng _]USthC ' : e

’ .“'After a tr1al in the U S. Senate ﬁfty Senators Voted to remove Presrdent Cllnton &4
from ofﬁce for obstructmg Justlce . : : -

'Numerous Democrats co-sponsored a censure resolutlon mtroduced by AP
i Senator. Femstem that stated that Presxdent Clmton “gave false or mlsleadmg-‘,,};- A T
v testlmony ‘andhis actions ) had the effect of impeding dlscovery of: ev1dence ’ ’

oo in jud1c1al proceedlngs S, Res_ 44 1_06th Cong (1999) ‘;T‘.f:;,‘ S

S ' Members of the Senate who co- sponsored the censure resolutlon 1ncluded
v ;;Senator Durbm (D IL),. Senator Kennedy. (D- MA) Senator: Kohl (D -WI), L
*.".Senator Schumer (D-NY : M1nor1ty Leader Tom Daschle (D SD) and Senator-_

'{JohnKerry (D- MA) g , 3! R

- ' Then Congressman Schumer as Senator elect stated that “1t 1s clear that the
ER .Pres1dent lled when he testlﬁed before the grand Jury LR Ea




e U S. Drstrrct Court Judge Susan Webber erght. 'er held Pres1dent Cllnton in’ EH

o contempt for * g1v1ng false mlsleadmg, and evas1ve answers that were de51gned tor B

i ‘{obstruct the Jud1c1al process” in’ Paula Jones S sexual harassment lawsult and
ordered hrm to pay a ﬁne of $9O OOO Lol s

s In. January 2001 Pres1dent CI ,on admltted to g1v1ng ‘evasive and mlsleadmg L
;'}".”answers in v1olat10n of Judge Wright's dlscovery orders” durlng his’ deposmon nco B
. Paula Jones S sexual harassment lawsuit.’ Asa result he agreed to pay a $25 OOO G

ﬁne and g1ve up hlS law llcense for ﬁve years kR e S BRI

The U. Sv Senate already has conﬁrmed numerous judlClal and other nommees who s
} worked for Independent Counsel Ken Starr Nearly all of these nomlnees were R
/‘fconﬁrmed erther unammously or by vorce vote SRR e e e

BEe "Steven Colloton served as As5001ate Independent Counsel from 1995 to 1996 and

- was confirmed for a seat on the U.S. Court of Appeals for the E1ghth C1rcu1t on -

‘ o September 4,2003 by a vote of 94to 1. He- was confirmed to be'the U S.: T
e "Attorney for the Southern Dlstrrct of Iowa ‘on_September 5, 2001 by a vorce vote ‘j R

: John Bates served as Deputy Independent Counsel from 1995 to 1997 and was :
' confirmed for a seat on the U.S. District Court for the Drstrlct of Columblaon S
B December 11, 2001 by a vote of97 to 0 SRR ey

(o =_fAmy .St:Eve served as Assoc1ate Independent Counsel from 1994 to. 1996 and
" was.confirmed for a seat on the.U. S. Dlstr1ct Court for the Northern Drstrrct of
‘.?'Illln01s on August 1 2002 by a vorce vote o P

Cn Wllllam Duffey served as Assocrate Independent Counsel from 1994 to l995 and
* . 'was confirmed for a seat on the U.S. District Court:for Northern Districtof ~ -~ . = =
: Georgla on June 16; 2004, by a vote 0f 97-0.- He 'was prev1ously conﬁrmedf.to be

' {j_the U S Attorney for the Northern Dlstrrct of Georgra by a VOICC Vote e

Alex Azar served as Assocrate Independent Counsel from 1994 to- 1996 and‘ was bR
““confirmed to be the Deputy" Secretary of the Department of Healthand Human . =7 0
Setvices on July 22,2005, by a voice vote. ' Prior to that, he » was conﬁrmed as

eneral Counsel of HHS on August 3 2001 by a voice vote : :

conﬁrmed to be the U S Attorney for the Drstrlct of Oregon on October 3 2003
_by a v01ce vote ) : . T : 5

: ’_Rod Rosenstem served as Assocrate Independent Counsel from 1995 1997 and,
. was conﬁrmed to be the U S.. Attorney for the Dlstrrct of Maryland on. Ju ¥
',‘2005 by a: vorce vote i R e e

i iKevrn Martm served as Assocrate Independent Counsel and was conﬁrmed to be af‘“_‘;_gg; o i‘-‘iftfff
-Member of the Federal Commumcatrons Commlssron on May 25 2001 by @i R T
2;.1. vorce vote ‘ T R T ' w




' Brett Kavanaugh — Vince Foster Investigation =~

s Allegatlon "*}Brett Kavanaugh’s work for Independent Counsel Kenneth Starr whlle he

= ,.‘rrght wmg agenda In part1cular Mr: Kavanaugh 1nvest1gated the. crrcumstances :
-+, surrounding former Deputy White House Counsel Vince Foster’s death for three "

- years after four separate 1nvest1gat10ns already had concluded that Mr Foster g
e commrtted su1c1de ) : T L

--Mr Kavanaugh was the hne attorney responsrble for the Ofﬁce of Independent :
P Counsel’s investigation into Vince Foster’s death. Mr: Kavanaugh also prepa" d
- the Ofﬁce of Independent Counsel s report on Vmce Foster s death

k. In the report prepared by Mr Kavanaugh the Ofﬁce of Independent Counsel
S concluded that Vince' Foster had committed suicide, thus. debunklng alternatlve
o consplracy theorres advanced by cr1t1cs of the Clrnton Admlnrstratron' T

R _1. > i ;Mr Kavanaugh’s work on the mvestlgatlon of Vmce Foster s deat } was careful and ;
Lo .thorough and demonstrates hlS outstandmg skllls as a lawyer B -

ST T e ‘j‘ \/In 1nvest1gat1ng V1nce Foster s death Mr Kavanaugh was requrred to manage and E
e v e review the work of numerous FBI agents and investigators, FBI. laboratory :
B S S ,,m_,ofﬁmals and leadrng natronal experts on forensw and psychologlcal issues.

g »-Mr Kavanaugh conducted 1nterv1ews w1th a Wrde varrety of Wltnesses concernlng,_' -
o -'_',‘both the cause of Vrnce F oster s death and hrs state of mrnd : i

Whlle some have complarned that the Independent Counsel S 1nvest1gat10n of
Eo ‘Vince Foster’s death took too long and was unnecessary, a careful, thorough; and
IR -detalled mvestrgatron was necessary under the Independent Counsel s mandate

> - ,The report prepared by Mr Kavanaugh demonstrated sensrtwnty to Vmce Fos er s,
’ .\: ;‘;f_famlly RN e : EER . : %
'”1‘»»_./ B Although photographs taken of Vrnce Foster s body after hrs death were relevant L
_to the investigation, they were excluded from the report prepared by Mr e
: Kavanaugh because “[t]he potentlal for misuse and exp101tat10n of su h 4 f s
B photographs [was] both substant1al and obvrous T LA

. ;_The Ofilce of the Independent Counsel’s mvestlgatlon mto the death of Vmce Foster :"j‘—; R e
, e was compelled by lts court-assrgned Jurlsdlctlon . S T




o i:;EThe Spe01al DlVlSlon of the U S Court of Appeals for the DlStI’lCt of Columbla

- Circuit asked the Ofﬁce of the Independent Counsel to investigate and prosecute i
“matters relatlng in-any way to James B.. McDougal’ President William Jefferson =~

linton's, or Mrs. Hillary. Rodham Clinfon's relatlonshlps with Madison' ty . .
'-Savmgs & Loan Association, Whltewater Development Corporatlon or C pltal i

‘:""Management Serv1ces Inc EER T

‘, he death of Vlnce Foster*fell w1th1n the Ofﬁce of the Independent Counse
; "%'jurlsdlctlon both because of the s ‘way Whltewater-related documents from' M o
. 'Foster's office were handled after his death, and because of Mr. Foster's p0551ble
" role ot 1nvolvement in. Whltewater-related events under 1nvest1gatlon by th
':Ofﬁce of Independent Counsel . : 3o
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~ Brett KaVanaugh - 'J'udici‘ztl Nominees

 Allegation: - While working in the White House Counsel’s office, Brett Kavanaugh played a
RN ~key role in'selecting many of President Bush’s right wing Jud101a1 nominees; and .
- he coordrnated the nommatrons of Priscilla Owen and Janice Rogers Brown

- Facts

> ',Jud1c1al nominees are selected by the Presrdent Whatever one thinks of President Bush’s
. prior judicial nominees, their selectlon cannot be attrlbuted to an assocrate counsel to the
~ President. | : '

D _,‘Prior to the President’s ﬁnal decision the judicial selection process_ isa collaboratiVe one.

v The Whlte House Counsel s Ofﬁce consults with home state senators on both
- district and circuit court nominees. The Department of Justice and the White
' - House Counsel’s Office participate in interviews of judicial candldates A
»consensus is reached on the best candidate for the posrtlon and a recommendatlon
' '_ is made to the Presrdent ' : e

> o ‘Over 99% of Presrdent Bush’s nominees to the federal district and’ circuit courts have .
~ - received ‘well- quahﬁed” or “quahﬁed” ratlngs from the ABA - the Democrats “Gold
_,Standard ” _' -

D f v___The President has made clear that he has no “litmus tests” for nomlnees to the federal
- courts. No candldate is ever asked for his or her personal opinion on any specific legal or 7
" policy issue. The President nominates individuals who are commltted to applymg the
“ law, not the1r personal policy preferences :

> } "'tJudges Prlsc111a Owen and Janice Rogers Brown were conﬁrmed once given an up or-
S down vote by the full Senate. :



| ivB’rﬁett"Kavanaug‘h = Pri\{ilege 'Ar:guments v. Work on E.O.v13_233‘1* ot

- Allegation: ,,Wh11e work1ng for Independent Counsel Kenneth Starr, Brett Kavanaugh fought
« - . theClinton Administration for access to confidential communications. As -
- Associate White House Counsel in the Bush Administration, howéver, Mr. .
* Kavanaugh helped to draft Executlve Order 13233, which dramatically limits.
' public access to pre51dent1al records. Such a stark 1ncon51stency demonstrates =
"',".Mr Kavanaugh's 1deolog1ca1 and partlsan agenda = ~

Fo

‘ Facts .

| > . Mr Kavanaugh's work on pnvnlege issues for the Office of the Independent Counsel,
o f—.,was consnstent w1th his work on Executlve Order 13233, :

: / ', o Mr Kavanaugh argued on behalf of the Ofﬁce of the Independent Counsel that
“. . government attorneys in the-Clinton Administration could not invoke the. '

.- .attorney-client privilege to block the: productlon of 1nformat10n relevant to a ‘ : L

: federal crlmmal 1nvest1gatlon

oo Mr Kavanaugh also argued on behalf of the Ofﬁce of Independent Counsel that
+ the attorney-client pr1v11ege once a client was deceased, did not apply with full .
- force in federal criminal proceedings, and that fedéral courts should not
“ recognize a riew "protective function pr1v11ege for Secret. Serv1ce Agents in
'federal crlmlnal proceedmgs P :

: R4 = _ The federal courts of appeals agreed with Mr Kavanaugh’s posmon 1n those
% cases 3 _ : ; ;

N RAP kNothmg in Executlve Order 13233 purports to block prosecutors or grand
» Jurles from gammg access to presndentlal records ina crlmmal mvestlgatlon

> :Executrve Order 13233 s1mp1y establlshes pollcles and procedures to govern requests

' for presidential records and the assertion of constitutionally- based privileges. It does not
. purport to set forth: those circumstances under which an assertion of executlve
x 'prlvdege should be made and/or would be successful '

oY s o Executlve Order 13233 spec1fically recogmzes that there are: s1tuatlons where
.. . apartyseeking access to presidential records may overcome the assertlon of
: ?_constltutlonally based pr1v1leges See Sectlon 2(b).

/,;: ~ " Inhis Georgetown Law Journal artlcle whlch was authored durlng the Clinton -
. :Administration, Mr. Kavanaugh specrﬁcally recognlzed the difference between
- asserting executlve pr1v1lege ina crlmlnal context and outside of a cr1m1nal ‘
o context ‘ : : it

/ ‘“.f'"He argued that a presumptlve pr1v11ege for Presrdentlal communlcatlons ex1sted
- and that “it may well be absolute in civil, congressional, and FOIA proceedings.”



Mr. Kavanaugh wrote: “it is only in the dlscrete realm of cr1m1na1 proceedlngs
~ where the privilege may be overcome.”’ See Brett M. Kavanaugh, The President and the:
'.Independent Counsel Geo L.J: 2133, 2171 (1998) v

| ,Whlle worklng in the Whlte House Counsel's Office, Mr Kavanaugh's work on :
- privilege issues has been consistent and evenhanded, whether the issue at hand
o :nnvolved the Bush Admmlstratlon or the Chnton Admlnlstratlon

| v j - For example Mr. \Kavanaugh worked in the Counsel s Office when the Bush

- Admmlstratlon asserted executive pr1v1lege to shield the records regardlng the
_pardons issued by Blll Clinton’ at the end of h1s presrdency

\/ s Mr Kavanaugh 11kew1se was 1nvolved in the Bush Admlnlstratlon s assertlon of -

‘executive privilege to withhold from Congress Justice Department documents
-related to the 1nvest1gat10n of alleged campalgn fundralslng abuses by the Cllnton
‘Admlnlstratlon ' : o ; :



N f:‘“'Bretft:Kavanaugh4.=Experience o

' B Allegatlon Brett Kavanaugh is not qualrﬁed to be a federal appellate Judge because he lacks : :
: the necessary experlence L S R R T

- "’Facts"
: > ::’f_ Brett lKavanaugh has all of the qualltles necessary to be an outstandmg appellate ‘

" judge. He has impeccable academlc credentlals and s1gmﬁcant legal experlence in
‘ vthe federal courts W '

‘i,>;- In his three successive ratlngs by the ABA Kavanaugh has recelved two ratmgs of fd

“well quallﬁed” and one of “quallfied ” In those three reviews, all 42 of the -
- individual ratmgs by the members of the commlttee have been “well quallﬁed” or S
B “quallﬁed” ratmgs s o
o / . He has practrced law in the prlvate and publrc sectors for 16 years He was a i
' '_"'partner at the law firm of Kirkland & Ellis, spec1allz1ng in appellate lrtrgatron and, .
" has an outstandmg reputatlon in the legal communrty ‘- .

Vo Mr Kavanaugh has dedlcated a substantlal port1on of hrs career 13 years to
L pubhc service. : S . , o

> - Mr. Kavanaugh has argued both CIVll and crlmlnal matters before the Supreme _
A Court and appellate ‘courts throughout the country : -

v Whlle servrng as an Assoc1ate Counsel in the Ofﬁce of Independent Counsel Mr
S Kavanaugh handled a number of the novel constltutlonal and legal lssues
presented durlng that 1nvest1gat10n o e

VM. Kavanaugh has speclalized in appellate law :as'opposed t6 trial practice. He has RO

- excelled in his field, arguing before the Supreme Court and state and federal appellate‘i
. courts’ throughout the- country ' : ‘

L v Mr Kavanaugh’s legal ¢ experrence is substantrally srmllar to that of many Democrat
RERE appointees to the D.C. Circuit, including Harry Edwards who was appomted to the
. court at the same age as Mr. Kavanaugh isnow. . : .

' > :Mr Kavanaugh has extensnve experlence in the appellate courts, both as a clerk and L
' as counsel S o

\/ 1 ‘ M. Kavanaugh served as a law clerk to Judge Walter Stapleton of the u. S Court y
s of Appeals for the Thlrd C1rcu1t : o : .




- ‘/ : He clerked on. the N1nth C1rcu1t for Judge Alex Kozmskr of the u. S Court of N S
- Appeals : S RS R TS R

T % o »-er Kavanaugh was a law clerk to U S Supreme Court Just1ce Anthony Kennedy

o v Prlor to his Supreme Court clerkshlp, M. Kavanaugh earned a prestlgrous _
. - fellowship in the Office of the Solicitor General of the United States. The
: Sollc1tor General S ofﬁce represents the Unrted States before the Supreme Court

o Only 4 of the 21 ]udges conﬁrmed to the D C Clrcult since Presrdent Carter S term i
. began in 1977 prevrously had served as Judges - : o

v Democrat appomted D. C. C1rcu1t Judges w1th no prior Jud1c1al experlence L
~include: Harry Edwards, Merrlck Garland Ruth Bader Gmsburg, Abner S
Mlkva, Davnd Tatel, and Patrlcla Wald o , B

- Prlor to his apporntment to the 1* C1rcu1t Justlce Stephen Breyer held posmons that were_" v S
! 51m11ar to Mr Kavanaugh’s serv1ce e R T N S T R P St

v J ustlce Breyer served asa counsel.for the Watergate SpeCial Prose'cution». Force;—

. that “the federal J udlclary has tradltronally drawn’ from a wide dlver51ty of professronal

s / s Justrce Breyer served as Chlef Counsel of the Senate Jud1c1ary Commlttee for
' then Chairman Edward Kennedy PR

,' " Inhis 2001 Y ear- End Report on.the F ederal Judlczary, Chlef Justlce Rehnqulst argued
- that “we must not drastlcally shrink the number of judicial nominees who have ¥
substantlal experience in private practice.” - The Chief Justice also noted in his Report -
E backgrounds with many of our most well respected Judges commg from pr1vate ““““
o practlce S R 2 :

'l \/ . Supreme Court Justrce Louls Brandels spent h1s whole career in prlvate practrce - _;;_ e B
SR before he was named to- the Supreme Court in: 1916 ‘ x . o

v Supreme Court Justice Byron Whlte spent fourteen yea:rs in private ‘practice and S
. tworyears at the Justice Department before h1s appomtment to the Court by
_ Pre51dent Kennedy in 1962 o . . :

Bt v N Supreme Court Justice Thurgood Marshall had no: Judrclal experlence when

- President Kennedy recess appomted him to the Second Circuit in 1961. Marshall »
" -had served in- private practrce and as Spec1al Counsel and Dlrector of the’ NAACP’ -
R pI‘lOI‘ to h1s appomtment 2 R , ’

' f_:v:PreSIdent Clmton nommated and the Senate confirmed a total of 32 lawyers L
- “without any prior judicial experience to the U.S. Court. of Appeals, mcludmg Judgesﬂf-wl B P
‘ Dav1d Tatel and Merrlck Garland to the DC Clrcult . ) L



P

’ cdnﬁr}hedf(jlinton Appeals Court Judges Without Prior Judicial Experience .~

: : Name-
‘M. Blane Mrchael

) _' 'Robert Henry o
o Guido Calabr_esr el
Michael‘Hawkins -

| ;.Wllllam Bryson

o Dav1d Tatel L
o ‘Sandra Lynch
I Karen Moore
s Carlos Lucero

Diane Wood ‘
Srdney Thomas .
" Merrick Garland

. Eric Clay

- ‘Arthur Ga] arsa

“* Ronald G1lman .
. Margaret McKeown '
o Chester Straub

V Robert Sack

~ JohnKelly
= © William Fletcher '
e ,_-Robert Klng '

" Robert Katzmann -

Raymond Fisher

i - Ronald Gould.

" Richard Linn -

"j‘Thornas Ambro
Kermit Bye
: ;Mars_ha Beern o

- Timothy Dyk -
- Robert Tallman

J ohnme Rawllnson

~ Roger Gregory

~ Circuit

" Fourth
‘Tenth .
Z:Seccn(l' R

Ninth

. Federal ~
- bCo
First
-~ Sixth -
- Tenth
- Seventh .
© Ninth
DC o
© Sixth
" Federal
Sixth.
" Ninth -
-Second .
~Second .
~ Eighth -~
- Fourth
Second
Ninth
_Ninth -
'Fede_ral

Third

Eighth L
‘Ninth
- Federal .
~ Ninth
Ninth 7 .
- Fowth -

RN
J

_Confirmed
=+ September 30, 1993
. May6, 1994

© July'18,1994

. September 14,1994
s :September 28,1994

: October6 1994
“March 17,1995

~ March 24,1995 -

June 30,1995
. »_Juwne.30 1995 -

| Janﬁar'yz' 1996
March19 1997

Tily 31,1997

~ July31,1997

chember6 1997
 March 27,1998

June 1 1998

' June 15 1998. R
July 31, 1998
© October 8,1998
" October 9, _1998."_
July 14,1999 =

October 5, 1999

November 17,1999
| -November 19 1999,
- “February 10, 20_00-‘

February 24, 2000

March 9, 2000

© May 24,2000
‘May 24, 2000

July 21,2000

May 9, 2001




Brett Kavanaugh — GedréetoWn Law Journal Article

Allegation:
LT ‘narrow interpretation of executive privilege and spe01ﬁcally stated that courts ©
-could only enforce executive privilege claims with respect to national security and

", foreign affairs information.. As Associate White House Counsel, however, Mr."

.~ Kavanaugh was involved with asserting executive privilege in a Varlety of other
contexts, 1nclud1ng documents relating to Vice President Cheney s energy policy

. ‘Facts:

v

cd

Ina 1998 article for the Georgetown Law Journal Brett Kavanaugh argued for a .

task force the Enron 1nvcst1gatlon and the Mare Rich pardon -

\

'

4- ‘Mr Kavanaugh’s Georgetown Law Journal article demonstrates his lmpartlallty
o and ablllty to analyze issues wrthout respect to ldeologlcal or partlsan concerns

: -Whlle President Cllnton was in ofﬁce and thus subject to p0551ble cr1m1nal

indictment for perjury and obstruction of justice, Mr. Kavanaugh called on
Congress in his article to-clarify that a sitting President is not subject to criminal
indictment while in office. See Brett M. Kavanaugh The President and the Independent

Counsel Geo. L.J. 2133 2157 (1998)

The posntlons taken by Mr. Kavanaugh as Assocrate Whlte House Counsel are

: - consistent with the views regardmg executlve pr1v1leges that he expressed in hlS
Georgetown Law Journal article.’ : : ‘

~In his Geo‘rgetown Law Journal article, Mr. Kavanaugh was addressing only
‘claims of executive privilege in response to grand jury subpoenas or criminal

- trial subpoenas when he stated that courts would only enforce such clalms in the
' context of national securlty or forelgn affairs: information. /d. at 2162.

M. Kavanaugh also argued however that a presumptive pr1v1lege for -

Presidential communications existed, not limited to the areas of national security.

" and foreign affairs,-and that “it may well be absolute in civil, congressional; and -
FOIA proceedings.” Mr. Kavanaugh clarified that “it is only in the discrete realm
- of cr1m1nal proceedlngs where the privilege may be overcome.” /Id.at 2171.

' .As Assomate Whlte House Counsel Mr. Kavanaugh has never worked ona
- matter where the President invoked or threatened to invoke executive
. privilege in responding to a grand jury subpoena or a criminal trial
~subpoena. There is thus ho contradiction between the views expressed in his
- Georgetown Law Journal article and his actions whlle workrng at the White'

House

W Mr Kavanaugh’s article presented a thoughtful exammatlon of the problems
~ associated with the independent counsel statute and offered a moderate and sensible
set of recommendatlons for reform. :




:Among the drfﬁcultles Mr Kavanaugh 1dent1ﬁed with the 1ndependent counsel v

~ system existing at the time were the length and polrtrclzatmn of 1ndependent

S :icounsel 1nvest1gat1ons Id at2135

He also argued that the appomtrnent and removal prov1srons pertaining to
~ independent counsels, both'in theory and in’ fact led to unaccountable
o _1ndependent counsels . :

To solve these problems M. Kavanaugh set forth several proposals For
- example, Mr. Kavanaugh suggested that 1ndependent counsels should be .

" nominated by the President and confirmed by the Senate, and that the President ST
should have absolute drscretron over whether and when to appomt an 1ndependent’

counsel la’ at2135 36.

i J erome Shestack the Pre51dent of the Amer1can Bar Assoc1at1on at the, tlme that S
Mr: Kavanuagh’s article was published, compllmented his “well-reasoned and T
" .objectively presented recommendations” and noted his “most scholarly and .

~ comprehensive review of the issues, of executive privilege. »: Jerome J. Shestack
- T he Ina’ependent Counsel Act Revzszted 86 Geo L J. 2011 2019 (1998).




s

Brett Kavanaugh = Executive Privilege

. Alleg':ationv:_ ‘When he WOrked'for Independent,Counsel'_Ken Starr, Brett Kavanaugh i |
. repeatedly challenged assertions of privilege by Clinton administration -

officials. Now that he works for Presrdent Bush however he defends the

} same assert1ons of pr1v11ege
© Facts:

e The Independent Counsel challenged assert1ons of pr1v1lege by the Clinton ‘
~ Administration because it was part-of a‘criminal investigation. In his capac1ty asan '

., attorney for the Bush administration, Mr. Kavanaugh has not defended any assertion .

~ of executive privilege or attorney -client pr1v1lege in connectron with a crlmlnal
, ,1nvest1gat1on : : ~ '
e ""While working for the Independent Counsel’s office, Mr. Kavanaugh argued a case
. before the U.S. Supreme Court seeking notes taken by Vince Foster’s attorney durmg J
~a conversation nine days before Foster’s suicide. The notes were soughtin = '
- connection with whether pre51dent1al aides covered up Mrs. Clinton’s role in the -
~ dismissal of White House travel office personnel See Swzdler & Berlm V. Unzted
v.:States 118 S. Ct. 2081 (1998). .

oy The federal appeals court had ruled that the vattorney s notes could be produced to
- the Independent Counsel if* they bear on a s1gn1ﬁcant aspect of the.crimes-at
:: ‘;1ssue Swzdler & Berlm 12 Umted States 124 F. 3d 230 (1998)

'.._ v The Supreme Court reversed the dec1s1on of the appellate court. In dlssent
~ Justice O’Connor wrote that, “Where the exoneration of an innocent criminal
-defendant or-a compelllng law enforcement interest is at stake, the: harmof
L precludmg critical ‘evidence that is unavallable by any other means outweighs the
T potentlal disincentive to forthnght communlcatron ” Swzdler l 18 S Ct2081,
2090. . ~ v : 2 - -

g Mr Kavanaugh’s work on pr1v1lege issues for the Ofﬁce of the Independent Counsel
‘ ,’_was consistent w1th his work on Execut1ve Order 13233. - —

TR Mr Kavanaugh argued on behalf of the Office of the Independent Counsel that
Sl R T government attorneys in the Clinton’ Adm1n1strat10n could not-invoke the
' mo " attorney-client privilege to block the productlon of information relevant toa. »
- federal criminal investigation. The federal courts of appeal agreed w1th Mr. -
R Kavanaugh’s pos1t10n : : o

v Mr. Kavanaugh also argued on behalf of the Ofﬁce of Independent Counsel that -

- federal courts should not recognize a new ° protectlve function privilege” for -

~ Secret Service Agents in federal criminal proceedmgs The federal court of
appeals agreed with Mr Kavanaugh’s pos1t10n




v :Mr Kavanaugh argued before the Supreme Court that the attomey-chent o
 privilege, once a client was deceased did not apply w1th full force in federal -
"crrmrnal proceedmgs C e e _ o

= v Nothlng in Executrve Order 13233 purports to block prosecutors or grand Jur1es
e .from gamrng access to presrdentral records in a cr1m1na1 1nvest1gatlon '

‘EXCCUUVG Order 13233 srmply estabhshes polrcres and procedures to govern requests'f -

B for presidential records and the assertion of constitutionally-based pr1v1leges dtdoes -

- not address when an assert1on of execut1ve pr1v1lege should be made or would be
‘ successful _‘ : L :

S / E'x'ecutiVe Order 13233 specifically recognizes that there are situations where a
' party seeking access to pres1dent1al records may overcome the assertlon of
onstltutronally based pr1v1leges See SeCtlon 2(b) , -

| Whlle workmg in the Whrte House Counsel’ Ofﬁce Mr Kavanaugh’s work on
,1,,pr1v11ege issues was consistent and evenhanded Whether Bush or Clmton '
’ -_‘Admrnrstrauon records were at issue. SR

g 'Wh1le Mr Kavanaugh worked in the Counsel s Ofﬁce the Bush Admlnlstratron :

: _asserted executive privilege to shield records regardlng the pardons granted by -
" .Pre51dent Chnton at the end of hrs presrdency : 3

v Whrle Mr Kavanaugh worked in the Counsel s Ofﬁce the Bush Admmrstratron‘
* asserted executive pr1v1lege in response to a Congressronal request for Justrce 3
'Department documents related to the 1nvest1gatlon of alleged campalgn
g fundralsmg abuses by the Cl1nton Admmrstrauon .

. W1th respect to the role that Mr Kavanaugh may or may not have played in the .

' GAO’s lawsuit against Vice President Cheney’s energy task force it'is the Pres1dent o

L who decides whether to challenge a lawsuit. Mr. Kavanaugh’s duty as his attorney;

Wthh is the duty of all lawyers, is to make the best legal arguments poss1ble for hrs , La

- clrent in every c1rcumstance

v As V1ce Pres1dent Cheney stated contestmg the merlts of the GAO lawsult “What :

R | object to and what the President’s objected to, and what we’ve told the GAO we

~ won’t do, is make it 1mpossrb1e for me or future vice pre51dents to ever have a
Vconversat1on in confidence with anybody without having, ult1mately, to tell'a
member of Congress what we talked ‘about and what was said.” e

/ " As the U S. Supreme Court has. stated "Unless [the Presrdent] can g1ve hlS
o adv1sors some assurance of conﬁdentlahty, a Presrdent could not expect to recerve
the full and frank submlssrons of facts and op1mons upon wh1ch effectrve '




~discharge of his duties depends'.';;ﬂfv:]\‘/‘ixoh v. V_Adm‘iniSirator'of General Safyices, 433
| US.425.448(1977) T S

v The case agalnst Vlce Pre51dent Cheney S energy task force was dlsmrssed by a
" federal judge. The court held that the Comptroller General did not have standing T
“to pursue an action seekmg to compel the Vice Pres1dent to disclose documents .. -
- relatlng to meetings of the energy task. force over which he presided.” See' Walker- o
V. Cheney, 230 F. Supp 2d 51 (2002) GAO chose not to appeal the dec1s1on '

' ,'Whether workmg as an attorney for the Independent Counsel or for the Pre51dent of
the United States, Mr. Kavanaugh makes the best legal arguments p0551ble on behalf o
"of his chent Such arguments do not necessarlly reﬂect hlS personal v1ews S

v Lawyers have an ethlcal obllgatlon to make all reasonable arguments that w111

- advance their clients’ interests.. According to Rule 3.1 of the ABA’s Model Rules o

of Professional Conduct a lawyer may make any ‘argument if “there isa basrs in -

© law and fact for doing so that is not frlvolous which includes a good faith

’ argument for an extension, modrﬁcatlon or reversal of exrstmg law Lawyers -
- would violate their ethical duties to their client if they made only arguments w1th o

E which they would agree were they a Judge L

K X ( S .



~ Brett Kavanaugh - Vince Foster Investigation

n' Facts:

_w‘/,

'Alleg" att‘ion:’ -

,,Brett Kavanaugh’s work for Independent Counsel Kenneth Starr whlle he

. 1nvest1gated the Clinton Administration demonstrates Mr. Kavanaugh’s partisan,-

- right wing agenda. In particular, Mr. Kavanaugh investigated the circumstances -

- surrounding former Deputy White House Counsel Vince Foster’s death for three
-years after four separate 1nvest1gat10ns already had concluded that Mr Foster
'v_comm1tted su1crde ‘ : : : '

TN

[N

' ‘_Mr Kavanaugh’s work on the mvestlgatlon of Vmce Foster S death demonstrates

d hlS farrness and lmpartlallty e e »\i T

Whlle workrng for Independent Counsel Kenneth Starr Mr Kavanaugh was the S
 line attorney responsible for the Office of Independent Counsel’s 1nvest1gat1on -
‘ into Vince Foster’s death. Mr. Kavanaugh also prepared the Ofﬁce of

- Independent Counsel’s report on Vrnce Foster ] death ‘ ) :

" In the report prepared by Mr. Kavanaugh the Ofﬁce of Independent :
_Counsel concluded that Vince Foster had committed suicide, thus debunkmg i
““alternative conspiracy theorles advanced by crltlcs of the Cllnton B :

i Admmlstratlon A 2 Sy

vl :

3 ~Mr Kavanaugh’s role in the Vince. Foster 1nvest1gat1on ev1dences his ab111ty 10"
~assess evidence impartially and refutes any allegatron that h1s dec1s1on mak1ng is.
"‘drrven by 1deolog1cal or partrsan consrderatlons :

ALy

- Mr. Kavanaugh’s work on the 1nvest1gatlon of Vlnce Foster s death was careful and R S
:‘thorough and demonstrates his outstandmg skllls asa lawyer E Lo

In 1nvest1gat1ng Vrnce Foster’ S death, Mr Kavanaugh was requ1red to manage and TR
- review the work of numerous FBI agents and investigators, FBI laboratory- ’
- officials, and lead1ng natlonal experts on forensw and psycholog1cal issues.

: - Mr. Kavanaugh conducted 1nterv1ews wrth a wide varrety of w1tnesses concemlng o
- both the cause of Vlnce Foster s death and his state of mind. : :

'Wh1le some e have complalned that the Independent Counsel S 1nvest1gat10n of
Vince Foster’s death took too long and. was unnecessary,.a careful, thorough and

detarled 1nvest1gatron was necessary under. the Independent Counsel s mandate

»The report prepared by Mr Kavanaugh demonstrated sensrtrvrty to Vlnce Foster s _ N
famlly V ; _

Although photographs taken of Vrnce Foster 'S body after h1s death were relevant

© . tothe 1nvest1gat1on they were excluded from the report prepared by Mr e

N



KaVanaugh because [t]he potentlal for misuse and exp101tat10n of such
. photographs [was] both substantial anid obvious.” - See Report on the Death of Vmcent L
' W. Foster Jr., By the Office of Independent Counsel In re; Madison Guaranty Savings:& Loan -

‘ ~ Ass'n, to the Special Division of the United States Court of Appeals for the Dlstrlct of Columbta o
E 'Czrcult (ﬁled July 15; 1997) Sectlon III D :

| > B ;The Offlce of the Independent Counsel’s lnvestlgatlon into the death of Vlnce Foster
R was compelled by its court-assngned Jurlsdlctlon : -

»'/__ ‘ The Spec1al D1v151on of the United States Court of Appeals for the D1strlct of
~'Columbia Circuit asked the Office:of the Independent Counsel to investigate and
. ‘prosecute matters * ‘relating in any way to James B. McDougal's, President
~William Jefferson Clinton's, or Mrs. Hillary Rodham Clinton's relat10nsh1ps w1th -

Madison Guaranty Savings & Loan Association, Whltewater Development
_ Corporatlon or Capltal Management Serv1ces Inc i

Vo The death of Vince Foster fell w1th1n the Office of the Independent Counsel s
. jurisdiction both because of the way Whitewater-related documents from Mr.

role or 1nvolvement in Whltewater-related events under 1nvest1gatlon by the . |
B Ofﬁce of Independent Counsel ' . RN

. » - Thel. S Senate has confirmed judicial and other nominees who worked for .
IR Independent Counsel Ken Starr. If these nominees’ work for the Independent -
.. Counsel was not disqualifying, then there is no reason why Brett Kavanaugh should
o ,be dlsquallfied because of his work for Independent Counsel Starr.

- . was confirmed for a seat on the Elghth Circuit Court of Appeals on’ September 4,
12003 by a vote of 94 to 1. He was confirmed to be the U.S. Attorney for the -

A J ohn Bates served as Deputy Independent Counsel from 1995 to 1997 and was
~__ confirmed for a seat on the U.S. District Court for the D1str1ct of Columb1a on
o December 11 2001 by a vote of 97 to 0. o
SV Amy St. Eve served as A55001ate Independent Counsel from 1994 to 1996 and
- "“"'was confirmed for a seat on the U.S. District Court for the Northern Dlstrlct of
7 Ill1n01s on August 1,2002, by a voice vote. LT i

~was confirmed for a seat on the United States District Court for Northern District -~
-+ of Georgia on June 16, 2004, by a vote'of 97-0. Prior to that he was confirmed to
 bethe U.S. Attorney for the Northern D1str1ct of Georgla on November 6, 2001 -

‘ "by a voice vote. , : :

of \/ " Alex Azar served as Ass001ate Independent Counsel from 1994 to 1996.and was"
T ,..conﬁrmed to be the Deputy Secretary of the Department of Health and Human

\

- Toster's office were handled after his death, and because of Mr. Fostet's possible - o

R Steven Colloton served as Assoc1ate Independent Counsel from 1995 to 1996 and s

: -Southern Dlstr1ct of Iowa ‘on September 5 2001 by avo1ce vote. T .\’.;. S

v "Z?"W1lllam Duffey served as As5001ate Independent Counsel from 1994 to 1995 and S



Serv1ees on July 22 2005 by a V01ce vote Prlor to that he was conﬁrmed as.

o vﬁGeneral Counsel of HHS on August 3 2001 by a voice vote.

-Karin Immergut served as Associate Independent Counsel in 1998 and was '

B v-_-.conﬁrmed to be theU S. Attomey for the Dlstrlct of Oregon on October3 2003 Ll
'byav01ce Vote B S T Y RS S T

Rod Rosensteln served as Assomate Independent Counsel from 1995 1997 and
" was confirmed to be the U.S. Attorney for the Dlstrlct of Maryland on July 1,

L g \2005 by-voice Vote

ﬁKev1n Martln served as. Associate Independent Counsel from

and was confirmed to be a Member of the Federal Commumcatlons Commlssmn
i ‘f‘;on May 25, 2001 by a voice vote. S B




* Brett Kavanaugh — Santa Fe Independent School District v. Doe

o ‘Alle‘gﬁa‘tionz_ - In Santa Fe Independent School Distrietu Doe, 530 USS. 290 (2000), l3rett

Kavanaugh once again demonstrated his hostility to the separation of church and ’

~ state by defending a high school’s broadcastmg of prayers over its pubhc address’
" system before football games. The U.S. Supreme Court decrsrvely rejected Mr.” .
Kavanaugh’s radical argument, holding that the pre-game prayers.in questlon R
' v1olated the First Amendment’s Estabhshment Clause. : o

Facts: -~

| g\In Santa Fe Independent School Dlstrlct Mr. Kavanaugh filed an amicus brlef on -
- behalf of his clients with the U.S. Supreme Court and argued for the principle thata

pubhc school is not requxred to dlscrlmmate agalnst a student’s rehglous speech

\/ . The school drstrrct perrmtted hrgh school students to choose whether a statement
would be delivered before football games and, 1f so, who would delrver that
message : :

) / Es A speaker chosen to delrver a pre- game message was allowed to choose the IR

content of his or her statement

v 1As’Mr‘ Kavanaugh’s brief pointed out the school district’s policy did “not b

- require or even encourage the student speaker to invoke God’s name, to utter
religious words, or to say a ‘prayer’ of any kind. Nor, on the other hand

- [did] the school policy prevent the student from doing so. The pohcy [was]

~"thus entlrely neutral toward rehglon and rehglous speech > ' .

' \/ - M. Kavanaugh therefore argued on behalf of h1s chents that the school d1strrct s

. pohcy did not run afoul of the First Amendment s1mply because a student speaker
- might choose to invoke God’s name or say a “prayer” in his or her pre- -game
“statement.  His brief pointed out: “The Constitution protects the . student

speaker who chooses to mention God just as much as it protects the
student speaker who chooses not to mentlon God.” »

‘,M[r Kavanaugh’s arguments were based upon well- estabhshed Supreme Court

precedent holding that the government does not violate the Establishment Clause when

‘private speakers avail themselves of a neutrally available school forum to engage in
- religious speech. See Rosenberger v. Rector and Visitors of Univ. of Va., 515 U.S. 819

(1995); Lamb's Chapel v. Center Moriches Union Free School Dist., 508 U.S. 384

S (1993); Board of Ed. of Westside Community Schools V. Mergens 496 U. S 226 (1990) ;
- ‘Widmar v. Vincent, 454 US. 263 (1981) v ; : '

,‘ ,‘ In the amicus bnef that Mr. Kavanaugh filed on behalf of his cllents, he carefully
dlstmgulshed between individual religious speech in schools, which is protected by

" the Constitution, and government-requlred rehglous speech in schools, whlch is

_‘ prohlblted by the Constltutlon




N Vo Mr Kavanaugh’s brief acknowledged that the Establlshment Clause ,
" prohibits government-composed government- dehvered or government-
o requlred prayers in classes or at school events , :

. Three Democratic State Attorneys General Jomed an amicus brief in Santa Fe o
- . Independent School District takmg the same pos1tlon that Mr Kavanaugh took on 3
‘ behall’ of his cllents ' . - v R :

'.‘\7 R Democratlc Attorneys General R1chard Ieyoub of Lou1s1ana Mlke Moore of

.. Mississippi, and Paul Summers of Tennessee joined an amicus brief on behalfof -+

their respective states urging the U.S. Supreme Court to- uphold the
o const1tut1onahty of the. school district’s pol1cy regardmg pre- game messages

'Mr Kavanaugh submltted an amicus brlef on behalf of his chents, Congressman

. Steve Largent and Congressman J.C. Watts in Santa Fe Independent School Dtstrtct.- e

i"As their attorney, Mr. Kavanaugh had a duty to zealously represent his clients’:
position and make the best argument on their behalf. Such arguments do not :

L necessarlly reflect the personal views of Mr Kavanaugh

‘ / o Lawyers have an eth1cal ob11gat1on to'make all reasonable arguments that w1ll

- advance théir clients” interests. According to Rule 3.1 of the ABA’s Model Rules e

of Professional Conduct, a lawyer may make any argument if “there is a basis in
law and fact for doing so that is not frivolous, which includes a good faith -
argument for an extension; mod1ﬁcat10n or reversal of existing law.” Lawyers
. would violate their ethical dut1es to their client if they made only arguments with
~which they would agree were they a Judge : :



| Brett_Kavana’ugh --Florida: School Vouchers

- Alleg ation;‘fs: ‘Brett Kavanaugh demonstrated his hostility both to the separ'atio'n;'of church’vvand_’

. F—acts‘ :

state and to public education when he defended the constitutionality of a Florida ‘,
-school voucher program that drains taxpayers’ money from public schools to pay
- for students to attend religious schools. Bushv. Holmes, 767 So.2d 668 (2000).

" While an attorney in private practlce, MT. Kavanaugh was-: part of a large team of

lawyers representing Florida state officials in defending Florida’s opportunity -
scholarship program, which provided children in failing public schools with access

o to a high-quality education and has 1mproved the quallty of Florlda s public schools.

N~

v ‘v The opportunlty scholarsh1p program isa llmlted program that allows students '

.at failing publlc schools to transfer to a better pubhc school ora prlvate school at .
pubhc expense. L
R

o The opportunity scholarship program is carefully tailored to give choice to " -
o .those parents who need it and to spur pubhc school 1mprovement through
r 'competltlon ' : , ;
Y : Rellglous and non-religious prlvate schools are allowed o part1c1pate 1n‘the

program on an equal basis and all public funds are directed by the private and \'_f'
: 1ndependent ch01ces of parents : : ’

v ~ Intwo separate evaluat1ons researchers have found that Florlda s opportunlty

- scholarship program has raised student achievement in Florida’s worst
- 'public schools. A 2003 study specifically found that “voucher competltlon in ,
“Florida is leading to significant 1mprovement in public schools” and that -
“Florida’s low- performing schools are 1mprov1ng in direct proportlon to the
challenge they face from Voucher compet1t1on : :

: A three-Judge panel of Florida’s Court of Appeal for the Flrst Dlstrlct unanlmously
agreed with the position taken by Florida officials. All three of these judges were
. appointees of Lawton Chiles, the former Democratic Governor of Florida. The

Florida Supreme Court réfused to review the Court of Appeal s decision. - See Bush v

L Holmes 767 So .2d 668 (2000).

The Florlda officials were not argumg for an. extension in the law. For. decades

~“Florida’s K-12 system made use of contracts with prlvate schools to educate tens of "
= thousands of students in prlvate schools

.~ During Mr. Kavanaugh’s mvolvement in this lltlgatlon, the main issue was whether
. the Florida Constitution prohibited the use of state funds to pay for the K-12

education of students attending prlvate schools, egardles of whether they were

, rehglous or nonsectarlan



: \/ - 'The team of lawyers representmg Florlda ofﬁc1als 1nclud1ng Mr Kavanaugh

argued that the Florida Constitution’s afﬁrmatlve mandate for the State to prov1de, 3 S

- for*a uniform, efficient, safe, secure, and high quality system of free public
s schools did not preclude the use of pubhc funds for private school educatlon
ey partlcularly where the: Leglslature found such use was necessary e

v _The Florlda program has spec1f1c safeguards to protect agalnst dlscrlmlnatlon and
= . coerced religious activity.- Participating private schools must agree to comply -
.+ with Federal anti-discrimination laws and not compel any opportunlty scholarshlp

| L student to profess a spec1ﬁc 1deologlcal behef to pray, or to worshlp '

o > _A Florldla s opportumty scholarshlp program enJoys substantlal support among

‘Florida’s African-American population. The Urban League of Greater Mlaml, for “ :

] example, lntervened in court proceedlngs to defend the constltutlonallty ofthe - -
program e A SRR ‘_./

RO ‘The U S Supreme Court has upheld the constltutlonallty of a school voucher i o
Vo program in Cleveland that is similar to Florida’s opportunlty scholarshlp program C
o See Zelman v Stmmons—Harrts, 536 U S. 639 (2002) - o

: \4 ' The U S Supreme Court held in 2002 that Cleveland’s school voucher program -

i ~ was consistent with the First Amendment’s Establishment Clause because it
treated religious and non- rellglous private schools equally and all funds were
gulded by the prlvate and 1ndependent ch01ces of parents R

_ v o The Zelman de01510n v1ndrcated the posmon that Mr Kavanaugh had advocated
) on behalf of his client. , . ,

> Inthis lltlgatlon Mr. Kavanaugh was defendmg the constltutlonallty of the
P opportunity scholarship program on behalf of his clients. As their attorney, Mr. -
~.o0 .~ Kavanaugh had a duty to zealously represent his cllents pos1tlon and make the best_
RN argument on thelr behalf. : S : '

v '-.Lawyers have an ethlcal obl1gatlon to make all reasonable arguments that w1ll _
 advance their clients’ interests. Accordmg to Rule 3.1 of the ABA’s Model Rules
* of Professional Conduct, a lawyer may make any argument if ¢ ‘there is a basis in
law and fact for doing so'that is not frivolous, Wthh includes a good faith o
= argument for an extension, modlﬁcatron or reversal of existing law.” Lawyers v
. would violate their ethical duties to the1r client if they made only arguments w1th T
whrch they would agree were they a Judge ' T




_' Brett Kavanaugh - Defense of Ken Starr - Sty

.Al'lega-tyio‘n:

- Facts '

| Brett Kavanaugh has Vocally defended his former boss Independent Counsel

Kenneth Starr. ‘He has called Starr “an American hero,” written that Starr’s .
“record is one of extraordinary accomphshment and integrity,” and praised Starr -

- for “consistently perform[ing] with the highest skill and integrity.” This staunch
defénse of the overzealous Independent Counsel constrtutes compelhng ev1dence
} of Kavanaugh’s right-wing views. ~

;->.:‘ o Many have expressed that the publlc cr1t1c1sm dlrected at Independent Counsel

Kenneth Starr was vicious and unwarranted

VA

The Washlngton Post ed1tor1al page sald of Judge Starr

e wyet the sum of M. Starr s faults constltuted a mere shadow of the v1lla1ny of -

.~ which he was regularly accused. The larger plcture is that Mr.- Starr pursued
~ his mandates in the face of a relentless and dishonorable smear campalgn :
~directed against him by the White House. He delivered factually rigorous
~answers to the questions. posed him and, for the most part, brought credible -
_ indictments and obtained appropriate convictions. For all the criticism of the
: style of his report on the Monica Lewmsky ordeal, the White House never laid
a glove on its factual contentions. The various ethical allegations against him - -
have mostly melted away on close inspection. At the end of the day, Mr. Starr :
. got a lot of thlngs right.” Edrtorlal Wash. Post, Oct. 20, 1999, at A28. '

- s »-“The temptatlon to make Mr. Starr into an emblem of somethlng flows out of

*the need to make a neat story out of a complex and messy history. But it is
“exactly the complexity of Mr. Starr’s 1nvest1gat10n that belies any attempt to
make it stand 51mply for any set of virtues or vices in the legal system. Mr."

Starr, in our view, should be remembered as a man who--hampered alike by R

~intensely adverse conditions and by. his own missteps--managed to perform a -
3 51gn1ﬁcant public service.” Editorial, Wash. Post Oct. 20, 1999, at A28. '

'Ronald Rotunda professor at George Mason Unlver51ty School of Law and

“assistant counsel for Democrats on the Senate Watergate Committee, explalned in
_ December 1996 that the attacks on Judge Starr’s integrity were belied by the fact
-<'that President Clinton’s attorney General continued to assign him new matters to -

investigate and had the power to fire Judge Starr if he acted unethically.: Peter

Baker Dzd Preszdent Order Attack on Irzvestzgator7 Seattle Times, Dec. 4, 1996, at A3.

. Rotunda stated “Thls is basically a blatantly pohtlcal attack on Starr that '
T is. 1nconsrstent w1th1n the admmlstratlon 1tself ” Id. :

Ina presment ed1tor1al pubhshed shortly after Judge Starr s appointment; law

professor Garrett Epps — a self-described liberal and supporter.of President -

'Chnton wrote: “If Starr’s 1nvest1gatlon turns up no ev1dence of wrongdomg, he ) :



o may bhght hlS own career prospects Wthh Would be a loss to the natlon But 1f

* apartisan conspiracy. If he obtains convictions, the defendants can claim to be .

:VlCtlmS of political persecution.”. Garrett Epps, Editorial, Take My Word, Starr Wzll Be
i Falr PORTLAND OREGONIAN Aug 17, 1994 atC7.

-~ ®

e > Kenneth Starr was a falr and 1mpartlal Independent Counsel w1th a substantlal
S record of accompllshment - : -

/ The Washmgton Post edltorral page. sard upon Judge Starr S appomtment “he.i 1s
" also a respected practitioner prec1se1y because of his performance as judgeand - =
solicitor general and he was on Clinton Attorney General Janet Reno’s own: short'

list of llkely candidates for 1ndependent counsel when she picked Mr. Flske
' H;"-'Edltorlal Kenneth Starr for Robert Flske WASH POST Aug 7, 1994, at C8 ’

- : o Upon Judge Starr’s appomtment as. Independent Counsel Mark G1tenstem : 3
-+~ former chief Democratic counsel to the Senate Judlcrary Committee, said:" “Starr S

~was a good, fair judge, and I think he will be fair in ‘this proceedmg Nancy -
* Roman, Starr Hazled as Fazr Moderate WASH TIMES Aug 6, 1994, at A6 S

v Carter judicial appointee, Judge Patricia Wald said of Judge Starr “Kens
. " ‘definitely a conservative ... but he’s wholly undevious and never tries to slip

. anythlng by National Brzef ng Whltewater] Delay Seen as Bzggest Danger THE HOTLINE
; 'Aug 8 1994 e . o R A

Vo ”Tlme magazme s chlef pohtlcal correspondent Mlchael Kramer wrote about
. Judge Starr’s appointment in his column: “[Ken Starr’s] 1ntegr1ty and honesty -
. have néver been seriously. questloned When even a dues-paying liberal like the
. legal director of the American Civil Liberties Union says, ‘I’d rather have Starr
. investigate me than almost ; anyone I can thlnk of ‘the case for bras is V1rtually .
- closed ” Mlchael Kramer Fade Away Starr TIME Aug: 29, 1994 at37. '

D Kenneth Starr 1n1tnated crlmnnal prosecutlons only where he uncovered strong e
oo evidence of criminal wrongdomg ‘Where he did not find overwhelming ev1dence of - .
B lllegal behavmr, he appropnately exerclsed prosecutorlal restralnt N

\/ “ o In hrs 1nvest1gatlons of the. death of Vlnce Foster the ﬁrlng of Whlte House travel -
- office employees, the Clinton White House s potential misuse of FBI files, and
. the Clintons’ 1nvolvement in Whltewater and Madison Guaranty Sav1ngs and
~Loan, Kenneth Starr did not brmg any crlmmal charges : :

Starr brought charges agalnst and successfully obtained convictions-of 14 -
) individuals; including Jim and Susan McDougal Arkansas Governor Jim Guy
L Tucker and former Assocrate Attorney General Webster Hubbell

L "P.I:Independent Counsel Starr prevalled in court in. nearly every dlspute between the,%", B e
" Office of the Independent Counsel and those seeklng to. w1thhold ev1dence by :
' assertlng various prnvnleges o RN P e

s he does produce indictments, many Democrats will believe that he is the agent of b S

v L ‘In those areas however where he d1d ﬁnd persuaswe ev1dence of wrongdomg, T



Y : fFe_deraI appeIlate courts svi‘de'dw,ith Independent Counsel Starr in f‘eJ'QPtihg?‘:?

* The creation of a “protective function pri-virlege that would authorize Secret =
~ Service agents to refuse to testify before a federal grand jury. Inre Sealed
" Case, 148 F.3d 1073 (D. C. C1r 1998) : : SRR

: ' The clarm that government lawyers may rely on attorney client or work-
. product privilege to withhold:information subpoenaed by a federal grand j Jury
Inre Grand Jury Subpoena Duces Tecum, 112 F 3d 910 (8t Cir. 1997)

(= The claim that government attorneys could 1nvoke the attorney chent
’ privilege in response to grand jury questrons seeking information relatlng to.
the possible commission of a federal crrme In re Lmdsey, I58 F.3d 1263
. (D.C.Cir 1998) - v : :

: Independent Counsel Starr was requlred by law to’ refer to the House of
Representatives any substantial and credible information that may have constltuted '
. grounds for lmpeachment and his referral was clearly Justlﬁed as demonstrated by :
o subsequent events. Fal : v : ~ »

: v - Federal law required Independent Counsel Starr to advise the House of
" ‘Representatives of “any substantial and credible information” uncovered: dur1ng

~ the course of his. 1nvest1gat10n that mlght constrtute grounds for 1mpeachment
v,See28USC§595(c) a .

R -_‘The Independent Counsel s report detalled substantlal and credrble 1nformat10n 5
" that may have constituted grounds for impeachment. It summarized specific
- evidence supporting the charges that Presrdent Chnton lied under oath and
: vattempted to obstruct Justlce

The Independent Counsel’s report never stated that Pres1dent Clinton should have
been impeached. Rather, it only explamed that the Office of Independent Counsel

- lmpeachment ThlS conclusion was clearly borne out by subsequent events

v AThe House of Representatlves determlned that the 1nformat10n presented by the
S Independent Counsel constituted grounds for- 1mpeachment By a vote of 228-
“: 206, the House voted to impeach President Clinton for perjuring himself before a
grand jury. And by a vote of 221-212, the House Voted to 1mpeach Presrdent
- :Clrnton for obstructlng ]ustlce ‘ :

v After a tr1al in the US. Senate ﬁfty Senators Voted to remove Presrdent Chnton
" from ofﬁce for obstructmg Justrce : , -

v U.S. District Court Judge Susan Webber Wrrght later held Presrdent Chnton in
: contempt for “giving false mlsleadmg, and evasive answers that were designed to

- . obstruct the judicial process” in Paula Jones’s sexual harassment lawsurt and
o ordered him to pay a fine of $90 000

~ . had uncovered substantial and credible information that may constitute grounds for .



: v n :_fIn January 2001 Pre51dent Chnton admltted to grvmg ‘evasive and rnrsleadlng
- .answers, in violation of Judge Wright’s discovery’s orders” during his: deposmon o

| $25 000 ﬁne and glve up hrs law hcense for five years

> ‘ Numerous Democrats co-sponsored a censure resolutlon 1ntroduced by Senator v ,
" Feinstein that stated that President Clinton “gave false or mlsleadlng testlmony and TSR

his actions [] had. the effect of 1mped1ng discovery of ev1dence in ]udlclal
proceedmgs ”: S Res. 44 106th Cong (1999) : ,

v e', ) ”:Members of the Senate who. co- sponsored the censure resolutron 1ncluded ;L
-+ Senator Durbin (D-IL), Senator Kennedy (D- .MA), Senator Kohl (D- WI) Senator TR
o *‘Schumer (D-NY) Mmorrty Leader Tom Daschle (D SD) and Senator John Kerry )
- (D- MA) W , _ ,

v ~ Then- Congressman Schumer as Senator elect stated that “1t is clear that the o
Ll Presrdent hed when he testlﬁed before the grand Jury ‘ :

in Paula Jones’s sexual harassment lawsuit. ‘As aresult, he agreed to pay a oo



1Brett,Kavanaug’h — Starr Reporf_ :

‘ Alleg ‘ation:* B’r‘ett;Kavanaugh was a co-author of Independent Counsel Ken Starr s Teport to. .-

- the House of Representatlves in which Starr alleged that there were grounds for
- ‘1mpeach1ng President Clinton. Kavanaugh’s part1c1patlon in Starr’s 1nvest1gat10n
o ’of the Monlca Lew1nsky affalr evidences h1s partlsan rlght w1ng agenda -

FactS' o

| Accordmg to numerous press reports, Mr Kavanaugh dld not author the narrat_lve
~:section of the Independent Counsel’s report that chronicled in detall Presndent

o Cllnton 'S sexual encounters w1th Monlca Lewmsky

‘Mr Kavanuagh has since crltlclzed the House of Representatlves for releasmg the

_ report to the public before reviewing it. See Brett M. Kavanaugh “First Let Congress Do Its -~
- Job,” The Washmgton Post, Feb 26, 1999 at A27 : 4 : :

The sectlon of the Independent Counsel’s ‘re‘portco authored by Mr. 'Kavanaugh:f—' et

grounds for impeachment — was required by law, and the allegatlons contalned in

;that sectlon were confirmed by subsequent events

'i v o iFederal law requlred Independent Counsel Starr to advise the House of

- Representatives of “any substantial and credible: information” uncovered durmg :
_the course of his 1nvest1gat10n that may constltute grounds for 1mpeachment See R
28USC §595(c) ' o .

o ‘/ - Accordmg to press reports M. Kavanaugh co- authored the sectlon of the

- Independent Counsel’s report that explained the substantial and credlble

~ information that may constitute grounds for impeachment. ‘This section .~

' summarized the specific evidence supporting the allegatlons that Pre51dent
T Cllnton made false statements under oath and attempted to obstruct JUSthC

‘ "The Independent Counsel’s report never stated that President Clmton should have = -
- been impeached. Rather, it only explained that the Office of Independent Counsel

had uncovered substantial and credible information that may constitute: grounds for
1mpeachment ThlS conclusnon was clearly borne out by subsequent events

v ‘The House of Representatlves determlned that the 1nformat10n presented by the

~ Independent Counsel constituted grounds for 1mpeachment By a vote of 228-

.206, the House voted to impeach President Chnton for perjuring himself before a o L

. grand jury.. And by a vote of 221 212 the House Voted to 1mpeach Pre31dent
Cllnton for obstructlng Justlce o . . , RRE

Vo ‘After a trlal in the U. S. Senate ﬁfty Senators voted to remove Pres1dent Chnton

- from ofﬁce for obstructmg _]ustlce



Yoo Numerous Democrats co-sponsored a censure resolutlon mtroduced by

- testlmony and his actions [ had the effect of impeding dlscovery of ev1dence
- in ]udlclal proceedmgs ” S.Res. 44 106t Cong. (l 999) :

. Members of the Senate who co- sponsored the censure resolutlon 1ncluded

" Senator Durbin (D-IL), Senator Kerinedy (D-MA), Senator Kohl (D WI), R
Senator Schumer (D-NY) Mmorlty Leader Tom Daschle (D SD) and Senator
John Kerry (D- MA) : < . :

. Then Congressman Schumer as: Senator elect stated that “it is clear that the -
- Pres1dent hed when he test1ﬁed before the grand Jury . N

Y "U S. (D1str1ct Court Judge Susan Webber erght later held Pre51dent Cl1nton in

- obstruct the Judlc1al process” in Paula Jones’s sexual harassment lawsu1t and
_ordered h1m to paya ﬁne of $90, 000 : :

v In J anuary 2001, Pre51dent Cl1nton admitted to giving “evasive and m1slead1ng
.+ _answers, in violation of Judge Wright’s d1scovery s orders” during his deposmon
in Paula Jones’s sexual harassment lawsuit. Asa result he agreed to pay a.
$25, 000 ﬁne and ; g1ve up his law license for ﬁve years :

~Independent Counsel Ken Starr. If these nominees’ work for the Independent.
Counsel was not disqualifying, then there is no reason why Brett Kavanaugh should
 not be confirmed because of his work for the Office of Independent Counsel

v’ Steven Colloton served as Assomate Independent Counsel from 1995 to 1996 and
- was confirmed for a seat on the Eighth Circuit, Court of Appeals on September 4,
2003 by a'vote of 94 to 1. He was confirmed to be the U.S. Attorney. for the =
Southern District of Towa on September 5, 2001 by avoice vote.-

"‘ v’ John Bates served as Deputy Independent Counsel from 1995 t0 1997 and was
confirmed for a seat on the U.S. District Court for the Dlstnct of Columbla on
December 11, 2001 , by a vote of 97 to 0. :

- ~/ | Amy St Eve served as Assoc1ate Independent Counsel from 1994 to- 1996 and
" was confirmed for a seat on the U. S. Distriet Court for the Northern D1strlct of
Illmms on August 1,2002, by a v01ce vote, -

A Wllllam Duffey served as A55001ate Independent Counsel from 1994 to 1995 and

" was confirmed for a seat on the United States District Court for Northern District. - -
. of Georgia on June 16, 2004, by a vote of 97-0. Prior to that he was confirmed to
+be the U.S. Attorney for the Northern D1str1ct of Georg1a on November 6 2001 '
- bya voice vote. . i

Senator Feinstein that stated: that President Clinton “gave false or mlsleadlng s

. contempt for “giving false, mlsleadmg, and evasive answers that were des1gned to .

" »  TheUS. Senate already has conﬁrmed JudlClal and other nominees who worked for



o Alex Azar served as Assomate Independent Counsel from 1994 to 1996 and ‘was |
~confirmed to be the Deputy Secretary of the Department of Health and Human
" Services on July 22, 2005, , by a voice vote. Prior to that, he was conﬁrmed as

s General Counsel of HHS on August 3 2001 by a voice vote.

, -,Karln Immergut served as Assocrate Independent Counsel in 1998 and was
~confirmed to be. the U.S. Attorney for the Dlstrrct of Oregon on October 3 2003 -
by a voice vote - ‘ . : R
’ F;Rod Rosenstern served as Assocrate Independent Counsel from 1995 1997, and
was confirmed to be the U.S. Attorney for the Dlstrrct of Maryland on J uly 1,
2005, by voice vote. o .

Kevin Martln served as Assocrate Independent Counsel from XXXXt 6 X _
~and was confirmed to be a Member of the Federal Communrcatrons Commrssmn _
. onMay 25, 2001, by a voice vote.. , o
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