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001 Draft Brett M. Kavanaugh 19 N.D. P5; 

002 Draft Brett M. Kavanaugh 20 05/17/2006 P5; 

003 Email FW: M)'th/Fact Issue ... -To: Neomi Rao - From: Grant 05/11/2006 P5; 
Dixton 

004 Handwritten Note Other Qs 4 N.n P5; 

005 Handwritten Note Brett Strategy Call 2 04/27/2006 P5; 
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COLLECTION TITLE: 
Counsel's Office, White House 

SERIES: 
Rao, Neomi 

FOLDER TITLE: 
rBrettKavanaughl: Kaval1laugh - 2006 

FRCID: 
10166 

RESTRICTION CODES 
Presidential Records Act - (44 U.S.C. 2204(a)) 

Pl National Security Classified llllformation [(a)(l) of the PRA) 
P2 Rellllting to the appointment to Federal office [(a)(2) of the PRA] 
P3 Release would.violate a Federal statute [(a)(3) of the PRA) 
P4 Release would diseiose trade secrets or confidential cqmmercialor 

financiai information [(a)(4) of the PRA] 
PS Release would disclose confidential advice between the President 

and his advisors, or between such advisors [a)(S) of the PRA] 
P6 Release would constitute a clearly unwarranted invasion of 

personal privacy [(a)(6) of the PRA) 

PRM. Personal record misfile defined ill accordance with 44 U.S.C. 
2201(3).· 

Deed of Gift Restrictions 

A. Closed by Executive Order 13526 governing access to national 
security information. 

B. Closed by statute or by the agency which origiiiated the document. 
C. Closed .in accordance with restrictions contained in donor's deed 

of gift. 

2018.;QQ09~P 

Freedom oflnformation.Act • [5 U.S.C. 552(b)) 

b(l) National security classified information [(b)(l) of the FOIA] 
b(2) Release would disclose internal personnel rules and practices of 

an agency [(b)(2) of the FOIA] 
b(3) Release would violate a Federal statute [(b)(3) of the FOIA) 
b(4) Release would disclose trade secrets or confidential or financial 

information [(b)(4) of the FOIA] 
b(6) Relea~e would constitute a clearly unwarranted invasion of 

personal privacy [(1>)(6) of the FOIA] 
b(7) Release would disclose information compiled for law enforcement 

purposes [(b)(7) of the FOIA) 
b(8) Release would disclose information concerning the regulation of 

financial institutions [(b)(8) of the FOIA] · 
b(9) Release would disclose geological or geophysical information 

concerning wells [(b)(9) of tlie FOIA] 

Records Not Subject to FOIA 

Court Sealed - The document is withheld under a court seal and is not subject to 
the Freedom of Information Act. 
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Pl National Security Classified Information [(a)(l) of the PRA) 
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2201(3). 
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B. Closed by statute.or by the agency which originated the document. 
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Freedom oflnformation Act - [5 U.S.C. 552(b)] 

b(l) National security classified information [(b)(l) of the FOIA] 
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an agency [(b)(2) of the FOIA] 
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Records Not Subject to FOIA 

Court Sealed - The document is withheld u~der a court seal and is not subject to 
the Freedom oflnformation Act. 
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' . . . ' 
' ' . . 

Relating. to the c~ensure of William Jefferson Clinton. 

IN THE SENATE OF ~HE UNITED STATES 

FEB.RTJlJtY 12, 19~9 

Mrs. FEINSTl}<TN (for herself, l\fr. BEKKETT, Mr. MOYNlILl..:'I, Mr. CI-lAFEE, 

Mr. 1Kon1,, Mr. cTEFFORDS, Mr. LIEBER~L\.N, l\fr. SML'.l'II of Oi:egon, Mr. 
DA .. scru::E, 'Ms. SNOWE, Mr. REID, Mr- <GoltTO).I, ·Mr. BRYAN, Mr . 

. l\kCONNE~;L; Mr. CwI,_;\.KD, Mr. DOMENlCI, Mr, TORRI~~EfaI, Mr .. 
C.AMPBELI,, :Mr. WYDE1', Mrs. LINCOhN, Mr. KERRY, ]\fr. KERREY, Mr .. 
ScrrnMER, Mr. DURBIN .. Mrs. MuRlw\Y, Mr. WEJ,J;STONE, Mr. BREAUX, 

Ms. l\'IIKULSKI, Mr. DORCJAN, Mr. B.AUCUS, Mr: REED,' 1fa. LANDRlEH, 

, ]\fr KENNEDY, Mt. LEVIN; Mr, RocrrnFEI,IoER, Mr. ROBB, Mr. INOUYE, 

and Mr. AKAKA) submitted the foll{)-...ving r'esolution; whieh was referred 
to the Com1:riittee on Rules nnd Adn1inistrntion 

RESOLUTION 
Relating to the censure of :VVilliam J effetson Clinton. 

Whereas :YVilliam Jefferson . Clinton, President of the United 

States,. Eingaged . in an inappropriate relationship ·wi.th a 

subordina_te _employee in the· \Vhite . House, which was . 

. shameful,--reckless and indefensible; 

Vlhereas -YVilliam Jefferson Clil1ton,. Pr;esident of the lJnit~d 
• . I 

... ·Stat~s, delibera~tely misled and deceived the American 
; . 

people, and people m all branches of the United States 

Government; 

1410021004', 

-
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Vlhere'as William Jefferson Clinton, President of the United 

States, gave false or misleading tef?tirr10ny and his action~ 

have had the effect of impeding discovery of evidence m 

judicial proceedings;·· 
' ' - . 

\Vhereas William ,Jefferson Clinton's conduct in this matter 

is unacceptable for a Presidentofthe United States, does. 

demean ,the Office of the President as well as the Presi­

dent himself, and creates disrespect for the laws of the 
· J.and; · 

vVhereas Will~am Jefferson Clinton fully deserves censure for 

engaging in s11ch behavior; 
- ·, ) 

\Vhereas future gerie:rations of Americans must kriow that 

· such ·behavior is not only unacceptable hut also bears 

grave consequences, including loss of integrity, tnISt and 

.respect;. 

Vvhereas \Villiarn ,J effer~on Clinton remains subject to crim1· 

.rial actions in a court of law like any other citizen; 

· \Vhereas William Jefferson· Clinton's conduct in this · n1atter . 
I ' , ', > , ' •" 

has brought shame and dishonbr to .himself and to .. the 

Office of the President; and 

Whereas \Villiam Jefferson Clinto11, throug·h his. conduct in 

. this matter has violated the trust of the American people: 
· Now, therefore, be it 

1 Resolved, That-

2 (1) the United States Senate does hereby cen-

3 sure William Jefferson Clinton, President of the 

4 Pnit~d States, and does condemn his wrongful con-
. . . 

5 · duct in the strongest terms; 

SRES 44·JS 

[iZ] 003/004 
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·_..,. ( 2.) the )Jn'it,ed Stat~sA$.enate recogniZes the· hi.s::· 
. ·.'·. 

' ' 

. and urges that future congres.ses. ,Vi]J recogrnz~ the 

importance of allowing· this bipartisan st~tement of 
·:;. 

censure JU~d condetnnatibp to remaJn infaCt for all · 

\ 

time; and 
,· 

. {3) the· Senate now move·. on to. other inatters·.'' .· 
.·.:,-

of significance t.o our people, to reconcile· differences "' 

between and within the;branches. of governmehf, anci ,• 
• -. ·, < - - ' .- • 

to work t~getherL~ci'oss:party· ime~-· . for .. the ben~£it 
···of the An1erican·.p~opl.e: 
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Do you believe that the OLCJorture memo's ~nalysis oft~~. ~ort11r~ st~tlllte is ·. 
C?rrect7,, Ple~se explair( ' .. 

'The OLC forture memo concludes that the torture:statute.does·not apply to··: ' . 
interi:og~tioi)s conducted under the Pr.esident's Col11mander::iri.;Chief•·authorify .. · 

' . . . : ' . . '~.. '' . . . . ' . 

/' Do.yotl agree wfr,h this conclusion?,}>l~ase .explain.·.· 
•.• · ·' ! ., •... '·· .. • ' ' • ' • . ' .• • 

Response: · l do riotagr~e·withthe legai.am1lysi~··orconclusions in the A.ligust.1~2002; . . . 
• •. memorandµm, l aiii .not aware .of any dain1 that there an,~: constitutionaldefic.iencies in rs u .s.c ' 

• '.;, 2340-~340A:'or that there are applications of that statute that wb1ild pe uncohstjtutiorial. 'Fhe 
President, has a responsibility under Article. II to take care thaJthe la\Ys are faithfully executed; 

··including the Col1stitutiqp. and statqtes passed byCongress .. · · . · · · · · · · · · 
i • ' . '•« .-' ' ' ••. -, !,·"· ' . ' ., 

. :Jrt yo11r ripinio,~ would th~ t~rture' st~tute b~ ~nconstitutional if it conflicted·. 
with an order issued.by the President·as Commander-iri~Cbief? .Please. · . 
explain. · · . .·· · · ... · · 

. . . . . ' . 

Response: . The Pr;b~~dertt has a constitutional duty tmderArtipk II to take cafe th~t theJawsare 
faithfµlly t:.xecute9,iricluding',iheConstitution.and statutes,passedby Congress. I a,Ilnot awm:e· 

. of a' claim tha(.18 U.S.C.234d-2340Ais unc~Jnstituti.omd, or that there are.application~.Qf tha{ . .· . 
. stahiteth~t, 'fOUldbe unconstitutiona.l~ .·If such a-.Gl~.im.wyre. made; .it wot1ld be ~analyzed under .the . 
three~p~rt frafi1:ework' set forth by Justice. Jackson.in hisicorwurring opinion in Youngstown&eel 

·. and:foUoW.ed.byt,heSupreme Court since.then. Inreferri1;1g to what i~.called category);·Justice.· ·. 
·Jackson explained that ''when the President tak'.es ~easures. incompatibl~ :with the expressed or . 

-· .. ,, '':i.'., ":-·.- .. :-- '-' ·. ' . . .·: .' '. . . c • • • • •• ·.: '. • :1 ,·. . ' 

·~ •' 
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. . i~•. -

-. ·, ' ... . '.~. ' .. ·::·:>:.·· ; ···~."~Ji.~ . 
... . ·:-£-·_:; .'. :/·'. ' ,· . . .;: ' . - . ':~i. 

.. . :··,:., .·· . . > . -.. ' ' ·..,;. ·> ' .. -.~i'·. . < . ···._: 

.1.· •. ~J' •· . - ' ~. 
, . . i· · :subje~t. · .PresJdentlalclairrl. t<ya,po\ver at oiJGh '.&o.conclusiVe:antfpreclusive inu~tbecsctutititzed · .. · ;.n··:.· 

-' · .. ' : .. · .... \vith 6a~tiGn,/~~ ~hat i~ · af ~tak~ :is;t~e· equf(~briihk'~stabffslied}y 6ur c.on$titut~9~~i··~y-st¢~:.p. < . · 

· ...... , ... $:; . -~~\~k~;,.~:t~~ff;~~~=!~!!!S!A;~t!!~:~::~;·:~!~r1~~:··;··: ·. ·· --.· · '. 
<< : . < . ~nd.thatjs 'ecjuivaleni.tO'tb~'pain that'wo~Ja';J:>.e'·associated witb:s_er:ipri.s'ptlysica(';: . . ' : .. :: 

;.l. 

. . . ' •. ;·: :: hiJh& ~o severe th~t~~e~th, organ ;falllir~,'or,pe~nu111ellt; damage· l'~sul~iilg fo ~·loss .. · .• ··_ :.·· ·.· ;~:!~=~~:i °,ciy .rJDctiOl' '"i)l li~ely ~sti!(:~ ·_·Do. YO,~.a~e~ #i~~,lh{g·~onelu~io~?·'• •. ·· 
" '·t,_ •. :,:i."' ;:;~,.~, .:,,·.·:·.·· ,,"' ,., ~·· ,.~:!:·_ .... , ..... ·:: ,.,. ·-~"~·····, 

· 'Respon_~·f;: The .Administration ha~. repealed the Augu~t"l, 1(}62~ memorandurp,"and [agree with 

. ·.·::tdt~Zlb:(~~qelie'le.~~J~~rarni1ys)SJn il\f ;mFO/s fl~weq,iJicti;~~~~~ ;sRe¢ttO 

. . . ' . . 
'~: : .. . : .: ·: . 

;;... . .. , ~ 
: . ., .... ,· 

. ·', 
··.:'"''·," 

··. '·.• :f ~e idsti~~ ~opl\fllJle_rit h~s ;td\ko~ie~ge4 t~~i\)Lt ~as'- ~i~Q is:~.d at:lea~(~~~\'. ' •· · ... 
: . , oi>ini9n on the· Iega,lify of spC,cific iJite,rroga'.ji9n ·#~chniqQes~:'"A.:~ord;ng'~t~''pi~edi~'.·· ..... ,. . ::: 

· ·._ ~~:ti2~~d:.~~d;..t~t-;~ ;:e~:a~ ;.t"t.07,t~t~~~trt·~::m;~~~ · ··-. . ... · • · · 
infe'rrog~tion. ii:tetho«J,s, illcfodinjf in,o~k.eiecuti~n an<;J .. ''JY.~terbtja~ding'f 9r ~shnulated' ·.· .. .. dr~'wnipg.~.'·,:.··•·.~.·.,, ... ·· .··· .·. ·.: -.. , .. ,. · · .. ·· ... , ... ''. '· ··· ........ ·· ·;:..:··)' .. '· ... : ,·.· .. ·. ·. ··.· .··· , .. -<·. · .· .. .-.,. ,, ....... ·' 

• •', ~, ·;:." ,• • r'. •'• . .. ,.•. . ·, \,,.;_.·,··,I 'c 
' . ·~: : . . .. ':'. ' . :; . _'.- . . ' . ' :.: ·;' . • } !;': 

. '• ':. '.,; ... · •' .' ·.) ...... :', ·:-· .. ;·::··.::- .. :·.:, .. ,\..' ·~-:-< .. .. :·· ....... ,'.' . ·::,_ ... . ·:~· . . ' .·:.i·'··, ....... , .. ·.··: ·: · .. ·· '.~·· ... ~ . 
· _:t\,t f4,e tinje, you were Asso'ci~(~·Counsel t.o the; fresi~.~nt . Pl~a~e;de,&crjbe: · · ·. . .. 

,•'.~:-~::~J1~:::~~r:~o~h~~yot~·~~i=•:~!0l:l~~!~e.C7t~·i~~t~;!~~!~:~~~~i:~?:J~?'.·, 
····,~: ·.pr.:ac.tice,s. ,. · · · · · ··· < '.,. ·.:_:'/'.::·. .._, ··" · .: i. .... · ··'-'-.·:·.·.· .• · ·:.·. · .:> 

-·. _.. ',,; .',~;~-. 

,; ,~~t~;';;~~o~~i~~:;J;~~=t~''.#yJ~i*1~}payenoiCbe~~ iri~lw~ iri .·· . '' 
·~· )·. . . . . 

• ;~>. ' .• ; I ; , • 

<· .· .• ~··:.· '..' . ,~,:..<\ '·, .~" > ' .... ~ '~. ',(: .. ·' .. ~·.:. :··· :\~' ,,·:·~·. • 

. , , . _ ' ~~=~7:J~:ut~~!:~zt;:1a&tu;'~+~:sr3~~b or !~etll¢~~~siv:~'.' ;:· •. 
~.: •.. ~.:·:.· .. ·.·:,. \. '··.·:;'· .. ' ." ... ~-'. ':·. 11_: .. ,.:"· ........ • .. : ... ·, ';, ·.:.~: ...... ·.: ··.;. .• , .·• ·;·"""~··, •. ·· ... :·.·~:. ·' '. . .:. · ... ,: ('.,:\ .• · ' :::·:.·~.:·> · .. · .. 

.. -lRespon~.e.; ·.<fo:th:c;~#ent any,~ucli m¢n:iorandum;;m· ana~ysis:-¢xists~ f hav~ not becii involved#i:.:. ·, 
.. preparil'.!g it, nor have I revieweq or 0discussed it._': : · :·: ·' _. .. 0 . , • • • -: >·7• :·- f: •• ~ .:·"'.;:~. :-'v· 

· ·.'.,:,.. · ·· · .. :. <·.':'• · · . '>< :·<:'; · :'. ;'_:·.r>_: . ·:.-'. ': ':·=>\ .'" ·.-~. ·: ;· · ... :. .· .. :-;; · .. ·3:; '· . ·· .· · t , , .... 
. · .. . .. . '. .. f;,,., · · .: · .. Uo yo(l. beli~ve that OLC 's an~Hy&is. ofthe;legality ofsp.ecific:·interrogation { 

. · .·· . : _.· •.. _ .•. _ ... ·- .·. {' •.• · ·._. }~~~~iqueS is .:o~;~t?: ~1-~ ~xP~iD.: : .. •·· '·-• • ·.. . ;-; ... • ,' .• _ ...•..•.• _. ;, :: -; ' 
.. ;. ··Responser:· Tothe'¢xtent_ aiiy,s;uch'IJlem:or~dµm_ or i:inalysis.exists,,I have tiot;]Jeeriin:Wol;Ved in.· . 
!· .. -·~.·.·1· .. , .' ·. (:.... ·. ·>~'·' . ",• .· .,:, . ;' .. ; ,""~ , -~ ·.... . ' ;l 

:·f ,.: __ ..... "' ·« ., ' ', . ~~· .i· :·:-~~, .. :· . ~" ' ~;::._ :· ·.,···. 
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· preparing: it; nm have I revfo"'.ed or discussed it. .. 
. :.",) 

D; ·. In your opinion,is it legalJ.y permi~sible for U.S .. personnel to tortur~J\ 
· d.etainee? ' 

.: . . . .., . . . .., . ) .. '. ··.. . :.;· .... . . :.·.. . . : . . . . . . . .• 
Resppns~: 'Federalstat:utes prohibit torture, 18 US.C. 2340-2340A, and cruel, inhuman, and 

· degradingtrealmeµt, Public Law 109-148 .. · · · · ·.. ·· .·· · 

.· E; .. In your opinion, is it legally permissibl~:Jor'U.S; personnel to ~ubject a· 
··. detaip.ee to watefJ?oarding?. Isjt inhumane? · · · 

Respon~e: Federal statutes prohibit torture, J 8 D.~.C. 2340-2340A/and,cruel, inhun;i'!c.iJ:; and 
. degrading treatment, Public Law 109:.148 ~ If <;onfirmeci .as a jucige, I \vould fully and~faithfuily 
apply iaws'against'torture and cruel, inhum~n, ariq degrading treatment. ,.Questionswhether, 
.pcirticular factual circumstances violate laws againsttortu,re and cruel, inhuman, anci degra~ing 
tre~t.ment may come' before tlie courts, and as a j:udiCiaJ nbminee, it would not be appro'priate: to 
. provide. advc,mce. rulings about particular fact:uai'circmnstances. . 

F. iµ your opinion, is it legaHy permissible J~>r U,.S; personnel to sllbjeet a 
detainee to !hock executjon? Is it inhumane? · · · 

· · Response: F~:deral statutes prohibit torture;)8· U.S.C. 2340-2340A, and cruel, inhuJJ1an,.and 
deg.rading tr~atm'ent, Public Law 109::.148 .. If confirmed as ajudge, I wouMfully and fait}ifully . 
apply·laws ·against torture and ctud, inhuman;anddegrading treatment. Questions·wheth~r 
particularJactual circumstances Violate laws against torture and cruel, inhuman,:ai:id degrading . 
treatineiitilla)fpome before the courts, and as ajudicial nominee, iJwoul·ci not he app~opriateto . 
pfoV'.ide advance rulings about particular factual circumstances. 

' ' .· ' ' ,. . , ';'-

. I . .. . . 

G. · · .. · In your ?pinion, is it legally permissible for U.S. perspnnel to· Pllysic~lly beat 
a detainee? Is itinhumane? · ' · ·· 

·•.. Response: Federal statutefpr()hibittorture, 18 V.S.C 2340~2340A, and.crµel, inhuman, and · 
· , 'degradingtre(lltment, P~blic Law 109-148. Ifcopfirmed as ajudge, I.would fully and faithfully . 

#>ply laws against torture and cruel, inhuman; and degrading treatment. Questions whether ... 
p~rticularfactual, circumstances violate laws ag~inst torture arid·cruel, inhqmab., and degrading 
treatment may .come before the· courts,· and as.a judicial 110111in~e, it woulq not he appropriate to .. 
pro:vide advance rulings about particular factual circ~instances. · . ··· 

' . ' ~. ( 

H. .. JJ;l your opinlon, is \t legally permissible for V .S. p~rsoiniel to force a detainee . 
.i~to a painful stress position for.a prolong¢~ time period?, Is it inhumane?.· 

Respon~e: .Federal ~tatutes prohibittorture, 1'8 JJ.S.C.2340~234QA, aijq crU.el,inhurnan, and . 
degrading treatni~nt, Public Law 1092148. If ccmfirn1ed as a judge, I ~oqld f~lly'l,nd fa,itl}fully 
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·· · :~%~;,fa~~~=::eG~!;~~~~~~~~:;;\$~:~~t~~-~g · ..... ··· 
• ;treatmep.tn;iay· cqme before the cotirts;'.~d'•as. ajudi~ial 'ijpmihe~;~: it .would: not be:;ap.proptiate to 

Prd~•d> ad~..,.,"~tg~ .~b~~r~.~~~r~r ~fr~~~;~·· , . . _ . _/ ~> :. · ,,, : ... 
·.rt:.· · ,,; .. B._¢ginnillg i,µ 2901, the .'Pr~~ideI1t h~s'a'liJlioriZ~d the:· Nation.al Se'¢1iritY A-g~n~y '(NSA) . · 

.. ... ··.to·lia~e~drop oD.AD,l,~ricuns~'in t~e'tJnited Staies·,~itlfoti~ conrt appto'Va('r~e:';. ( l_ . 
. ·· ':;: ·Rre~id:enthas stated.tha(thisw~rrilndess stirv.eillance program:~s~tev~lelVe<l ~very45> . ,,._ 

: · '\ ·:/days~· ~~~·'.tha~ tJti~,~evi~~:'~~dude~tli~·'.c?:~~f:~lJ°.. t_he: ~;es:i~en.t·:·:;:: :,· · · .,'. ' ,. · · ·· · ·. ·~, · .·.···· ..... , . 

·, .\ 

.,, . 
. ·'',". 

... ·":. 

' ~.· '• .· ··~·~ ,,·, ·.··• ·.,.·,.· ,·.-.... ~ .. ·'···~ •••,' . .... ;:· ' ' '" ~:. ,·,· ·1··. .'0, 

· ."<,During>tli.is dine 'periOd, youh'ave s~rved as .Associat~o:.Counsefto, th.e · · ... · · 
.:..,·:"··\ . . ·~·~·.; • <··. ·:,,, '! .. , .. : >.• .'.'.··'1 .•.'·,.",'· ."··· ... "'·'.· ··:.<.· ,:;,:,·'•'.'~ .~··._,)· ... ;'.:·.·' .·· .. , :"·.-;~ ',",;. :;n:•.,c• -·,:> 

·· .•.. : Pre~id,,ent,.~enfor'.Counsel:·t()·th~ }>resjtle.nJ; and ,\'\ssist?iittQi,tlte:.P:re~id~nt 

,,;; .. ;i~ !;·, . 
,. . '' ;o: ~ . .. . : ,:,;. ·,· ~·· . 

':When'. did 'y~ri:fi;st ie~rri·i6otiitiie' p·r~side~t's ·~~tho;kation:,o.f.th~ · 
. <:~ ·"· ·-<1>r~,'gram?:. · .. · :;"· ,,, · .>~.:' .. \ ,,, · .. ·. •···· .··. · · \'. 

'; .~ . . . .. .' ' :'... . '· . .;-: . : . 

··. ··; .~···iesp?ns.~: ... ·;·I·.c1~:a .. ~?t}eam :t;~.t~.~· i~.i'~t~ri~~···o.t~~i~"prograrti·Wit~·~. ~fte(a· New._·Yorl{:[if!,l_~s:•·stbry .· 
· ·. about:it a,pp'eated: oi;i: the Internet .fate :on· the.night of Jhl!rsday; :[)ecemb~r 1~·;;::2,.005 .. Ihad,;,:rj:o ·• 
. · ':, :ihvol;Vefrlietit ;iii:·P1ee.fings, 6ri~fihgs, or.otb~r'dis2µssfuris in;:sh~j)·itig'tfi~· p~ogr'4ti 9r the)egai:.. . .. ·. 
: .jt1sti:fi~~ii0nfqfthe program. s·il)ce Dec~niber I 6; 2Q05~ the 1>.tesideni iias·'spoken puol1¢ly abour:~.'·. 

' ~~:t·'·a.•e.•m.·c_}.·. il.:.};;f :~eO:f :;{~!~;;~~~i.h·1.:c.~:~1~r o.d ll)Y otcli~fo},~~ S,taff s~I'i)"!¥: .·· •· . 
• -f~ ...... ~ . ' ' ... •·• { ' .";,~, •. ·,·f·. '•·; ~·: . 

. Ont:, pre~ise ·or' the NSA su.ryeillance p'rogram appears to .be,'tha~ JtISA i~.\ . · . 
· . . ' ,' \ . •' ' ' : · . , · . "" ·, . · .• .. ·. · . ' " , ~. '' . · ·• •, · ' . I· . ·. J! . , . · ' . · i '/ • • , ·~, 

. · 'uncoiistitutiona·I fo the extentit conflicts-with the President'.s authoriiation ·of the· .. 
··: . '; ·•·. , '' • ·- • . "·" .. :.. • :1 . '.. . . ; . · •. •,' _' ;: , . ~--· '., .., , ·, ': • • .. · • ·.. : •,;I ,' • .. •. "•.• ::·. • ..... :· ··.,,; ,;/'' . • • '.-". •, .;,•: . 1 

, '· prcn~taiµ'~:· F_9r example, a J~stice iD~p:af:fment pte~oi$sue<I, on Janu,ary: ~9, ~006' . 
. ••.. entiil~d '~Legal .AuthO,fitit~s .Supporting t~e.Ac.d~itie~.'ofth'e Nafi9pal Se.cifriff : ·: . 

: ... . . . " . .. . . . .... '' ..... · . . .. ... I .... , ... ,.·. " ,. .... ,. . < .. ·." .. " .. ,. ""' ·"' ·' ··'. ·" ., .. 
. · Ag¢iJcyI>escrib,:ed by.the Pr.esidenJ'' states: '~,Bec·ause the P.re~i4ent·als~ has , • . .. ·'' 

,r:.· ·- ··· · · . ·· ·, '·· , .; ,, .' ,: .. ·· ',.... ·.. ·'/ .. ·:· ,·,,. · · , .. ,, ... ·.· .•;.·!·1·-·:.:.' · ... ,,.,': · 

determined: that the' N'SA··activities'are ·ne~essacy ,fo tlie·def ense,of; t}ltr~United-Stattis · · .. 
'. • •• ••• _' • • :." •• ·' , t- , :'.. ' "':',. - • • ' • ·.~:.:.' : '' :• ; ';,' • ,,, • • "~·:· • • .. ·;,,"··:. •' • :· .'· .·_.· .. •• ,~~ ... ' ;· ~ I .· . ~-.~ ~ 

. 'from·i:i· subsequent ter::r~rist attack in the .armed. confliet with al Qa·eda, JflSA wouUJ . 

......... 

impermissibly interfere with tbej>reslden~'-s most·s~lem'n co~st~tutionat:~blfgatioli B' , 

t~-~e~e~,d-~:!be~:IJ~it~d sta't~s.agains(f~Feig~'~t~~:~·~t~' '.('. · :_ ....... · ·· ./, ... , ... \. .: .. ' .. ··:· ., 

.... ·:])9::y6u. h(!l~~ve.FlSA i~··u;co~,s~itution~.l···t~: t4~: ext,e;~t":~t· ~ori~ici·~:'wltb th;.... ·. '., ·.· 
, :~tes~d,~tjf ~:acutl)~riz~tio11, riftl,ie ~SA; P:togram?. Pl~a:~e explaill. 1· ··. 

· .. ·.·· ·:::~~--.... ··.···: c'·· .'.:<., <.:::'~- <·> t'- ·: .. :·:·.·:·'"'_;/_·· '.: ·,::: .. 

. ll~$ponse :. ' The·qtjesJforiof FI~A'. s, int~ractio;ll withth,e Xutlj9rizatiotifor.:the U se:.of ·Mili~tary 
.. !0~c~·af1q.~~y g~~sident~s A.riic~.~JJ,.~ut_hqdfr 'is oe'l1lg;~»fatr.~:~d~ PY tlie,p;oiillni_ttee ,an,9.i~ pie ':· · ... 

'. -.\~. ~·; ;; : :. ·: ::::· .... · ~ .. ···-'.: .· <:: ':"• ·, "' ,.';.:- : ,_ ; ., · ... ~" 
'• ·'. ·.·, ·.,.·· ':"·:" . '·fi.'i."·,. . <,/; •. . :· I,,: 
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subject qf ~itig:~tion in the federal COlJrt's. 'As· ajudici~lnominee,. it would :~ot beapJm)priate for:;' 
rrt~·to.provide an analysis of' that q~estio~, ' •. ·. . ·. ' ' ' .... 

,-, '. ·"·>:·.,. ·.;. '."'!1 -, ,'.·. i'.,·<;~. ' .. -,~-; ·:.:.'"' < ' .. - . -·, 

h't ' ,/Can Congress plac:e anyJimits on::th'e Pr~si'd~nt''s exe~cise of his ·. , 
. ''.'.~.C<~mman~t:r-in~(:hief po~er.? For exaJI1ple, can th,ePresiclleiit,pµr~uantfo •, 

his Commander-in-Chiefpower,,alithoriZe actions thafwould othe..Wise .· 
violate the WarCri~es Act ofJ996,18JJ.S.(;. 2441, if he deterlhines'suclh. · 

' ·actions are nece~sary to ~omb~ta terrorist threat? i· '. ', 
··'', ·"' '. 

Re,~portse:: The President has a col1~htutional'·duty und~r A~icle]Uo take ~are that the law~ ate. . 
Jaith.fully:~~ecut~d,' including the:Con~titution and statutes· ~assed .by .. Congr,ess,, .l a~:·hot .a war~· . 

. · oiany cilaim that.the War Crimes Act of 1'996 either is unconstitliti6nahm its face or ~ould• be 
unconsti~utionat as ~pplied .. · A~y 'such claim woutd be analyzed under'c~t~gpry 3· oftJiethree~part · ·· 

·. ":frnm,ework &et f Orth by Justice J acksqn in his concurripg opinion .in Youngstqwn'St~eFapd 
s~bsequently followed by the Supreme Court.' In this' category, the Presidei:it' s ·authority ·is at its 
"I . 'bb " , ' , · . , . . ' , · owe st e . . , , , , · . . 

9. , , A~t;ordfog to recent'J>ress reports, a~oncerted effort has been m:ade:by ~he Busb 
:White H()~~e.to utilize .preside:1:~tial.signing statef!Ienf~·tti··bypass ~md.lllapipill~.te ... ·· · 

laws passed \>y <:;ongress, ,wi~hout ,resorting to vetoes> P:r;esident Bush b~s issued •.. 
'9ver 750 su,ch sfatem'¢nts "a' recor<J ~~git"' an~. is t~e, first presidenfsince .Tho Illa~ ' . ' 
1Jeff ~rs.on to, se'rve so long in office without· issuing a·single veto•· Phillip Cooper, a' 
schol~r.onexecutivepo,wer,bassaid:.''Ther~is)10.ciuestioJ1,thafthis adininistra,t}on 
h~~ b1een iiivolve<J in·· a :very. ~?:refully thought.,ollt, systeniic,1 process of e,xpanding 

, . presidenti~l power'atthe expense o(the otbei;·b,i:anches ofgovef:iurient. Thi~ is·· 
really big; very expansive, an,Lvecy. s(gJ1Hit;ant.V . . . . . 

; : , • - - ' ' • ~ • • • - • • ., > • • • - • :, ' ' -.· • • " , 

. \~ \ , 

.Please describe in d.etail the role you hav.e played i11.this effc>'rt. . 
•· . . . .· ' ·' . ,• . -:· \ .. .. ,,,· ·., 

J ,. ·, ·.,( , 'l. -~ 

.. :Response: Signirrg 9tatemepts ary gener~Ily draftgdand r~v~ew~dby D.ypa~meht o:fJustk:e· .>' 
attomeys, Officy' of Management andBudget ~Ofy1B)'a,ttorneys; White Mou~e·attomeys, and other 

'.' ·: .· .A.dtllinistration 'attorneys' whose agencies are' affectea by a hill's provi~ions. '.J)iisiprqcess·is ' 
·. , usually coord,in~ted by OMB. After the signing statement ha,s been drafted 'and clea,redJhrough . 
. the0¥B proce~s; ifcomes to the ~taff Sedetary's office foi ,Wµite Ho~se senioi:.,staffihg Md 

' ·.Presidential review''and signature;' As Staf(Secretary sinc~July 2003,:I wo~Id have· staffed ... ' 
' ~farty all signih.g staterrtents b,efore they were reviewed anci'sign~d PY tQ,¢ President.,., '•'' ' ' 

• ':-\ • '-;< ' ' ' • 

. ·,Like Presidents ··he fem~. ~i~, ··President Bush: ha~ issl1~d .signihg,statern~n,t~·to id¢ntify legi~I~iive· · ···1,;· 

. ·.p··· rpv. ·~~.io.ps .. th. at po ...• s.e tr.ad.·. itiom1.l Ex.ec.l'.itive B·. ran~h col1c~m .. s·····.w· ..... ithr.··.esp.· ect.to c ... e. rt·a.}.t1 ~o.n~~ ..•.. Ha. tio1:1al :.·· .... ~, 
reqmrements ··-for example, the Recommen~atrons Claus(;\• ,Presentment Claus,e,. Op1mons. · ·· ,,,, • .· 

, Claus~, and Appointments Clause. · ·. ., .. ·• : , • • J··.'. \. · ·.·· .·. ' .. ·. ··· •. " .. . 
"i·. 
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· .. · You'hafe spei.t your entire lega,l career \vofking.for ei~her Presid~nt"Blls~ or Ke.n 
·•. Starr: Yo'U c~-:authoredthe Starr Report.· You worked for Preside.it BusWs.20~0 . 

· campaign and w~nt fo Florida to partici~ateinPresld~nt'Hush's r~collnt activities . 
. ·The feder~l judge recusal policy set forth.at 28, U~S.C. 455 requiresfe~eral judges to. · · · 

disqu'alify themselv.es ''hi any''proceedingtin which his impartiality.might reasonably ... 
'J>e 'questioned;'' Ma,ny people. believe y~uril11partia1HfwiHreasmmbly be: .·. :, · ' 
questioned ·in any.cttse.intvolving policies of Presiden.t Bush. or, IIJ.~~ters litigated by 

. '.the Republican Party. · · · · · · ·· · · · · · · · · 

... i Response: If tonfirmed; fwould .caref~lly examine recusal d1Jligations unde~.28 0 .S.C. 4p5 ap.d .. 
all other applic~blefa\\'s and rules, and I. woul.d consult precedents and my colJ~agues as . ·., .. · . 

. . 'apprpprfate. j have a full appreciation for the importah~e of statut6iy recusal qbligations an4 .. 
'• tmd~rstand that I n:iay have·to recuse·froin certain cases. /\tthi~ P()int, withoufki?.owing the facts1 

· ... Circumstanc~s, ·(lrid parties.involved in·a particular case and'befo~¢ I have. doneth:e Work and · ·· · 
'<teseatch n¢cessacy,J ca.nriotidentifythe particular c:ases that mightreqµire odus~ify recusal.. ' 

• , : ' • ,· 1i ~, . ·' , • '. , .•. • ·, . · •, ' '. .' ,. "~ • ·~ . • . ,, . . . " ·. )1·' ~·I 

... ·.···At th1ej; no.Pi~ati()n hearings~ ChiefJm1HceJoh~ Robe~ts, Jr: ~nd Justice S~mueli ... 
· .. ·"Alito, Jr. testified in ~pposition to the u'se of foreign legal opinions;and, internatiQiial 

· ,no~ms. i·Cbief Ju.stice'Roberts testified th.at h~ opposed the. useofforeig~law ·. . . . 
becauts~ it "allows the judge toincorporate his ot ber.~wll' personai preferenc~s,' 

.,·cloak the,m with t,he authority. ofp.;'e~e()ent because they're finding precedent in.·· 
•.. foreign ht::w, ;ind ~~e that to deter.mine tiie mea'ning of the col1stitution.'~ Justice .. 

....... · Aut,o testifie,el that "Lt.Jon' t thinkforeignJaw is: helpful in interp,reting the , · 
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· · ·•~f ~ppeals. and district ~ouftjtidges"~h:o;.h.av~ st~ted th~i/agreerne11iWith this genetal9:u4~daI' .· ·.· .. ·.· · 
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•·' '. i,;: .P.rirliwilypf dr.iginalmeaning :and texiuaHsm, JllstiCe:.fho~as alsc} tias expl~irtedll.is jttdicia( 
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. ·. J 3H: Jiie Supreme Co.tirt h~s 'qecided a: number of c~ses;;witkre~pect to affi~ative act,ion:;' )L. 
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. appaie~t inisccimmunication br misund~rst~ndi~g, for whith I take ~esponsibillty, and Iw1as · 
vleased toh<wethe opporturtity"to appear aHhe hearing bii May ·9, 2006, to answer additipnal; 

·.· questions from.the Memb~rs of theCompiittee. . .. 
·' ,, ;, ., •• - • > -. -.·.' 

Would you be willi11g Jo come before tlte Senate, .JudiCiary Committee and testiJfy af 
a s.econd llea~i.n.g? · · · ·· · 
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Rao, Neomi .. J. 

From: Brown, Jamie E. 

Sent: Tuesday, May 09, 2006 10:26 AM 

·ro: (BJones@rnchq.org); (Elisebeth.C.€ook@usd9j.gov}; (MRhoade?@rnchq.org); Dixton, Grant; 
Dunne, DiannaL; Goeglein,.Tim; Healy, Erin E:; Jennings, Jeffery S.; Kristi Remington 

. (Kristi.L.Macklin@usdoj,gov); Mamo, Jeanie.s.;.Per'ino,,Dana.M.; ·Rachel Brand 
(Rachel.Brand@usdoj.gov);Rao; Neomi J.;Rethrneier, Blain K.; Sinatra, Nicholas A; Taylor, Sara 
M. . 

•. •. ' . i 

~l:'bject: FW: KAVANAUGH/REID/A Clos~rtook 
r· 

' -- : : . 
From: Stewart, .Don (Cornyn) [mailto:Don_Stewart@cornymsenate.gov] 
Sent: Tuesday, May 09,2006 10:16AM 
Subj~ct: KAVANAUGH/REID/ A Closer look 

A Closer Look: Brett Kavanaugh's LegalCredentials 
~- . . _- . -- : " ·-· - ~ ·.. . . ·-. :-. " - ,_. - .·. . : . 1·: .. 

· "It's beyond dil'fi<;ult to take Brett Kavanaugh 's opponents seriously when after three years it is, 
· · · clear thatthey still haven't 

reviewed even basic facts about his record." 
-U.S. Sen. John' Co~nyn JR-Texas) 

The Minority Leader's Accusation . 

' , 

. ·. . 1., . . . . .· .. ··. ,·· . ,·· 
The 'Minority Leader told reporters recently thatJhe D.C.C)ircuit nominee's. Ieg?lexperience "is 
nonexistent." .Sen. R,eid also.said: "I'm not sure he's ever b~en in a courtroom." (5/2/06) ' 

' . ' . - ' . - . . . . . . 
:· Si.nee Mr. Kavanaugh wasJirst nominated to the federal .bench inJuly 20QJ, Democrats have had ample. 

opportunity to examine his resume and record,, The Minority .Leader's flippant remark not only 
· underscores his apparent lack· of knowledge about Mr. Kavanaugh' s experience-... · .. ft also. demonstrates. 
thatUemocraf opposition has little to do with Kavan~ugh and everything to do ";'ith oppQsition .to 
the President's judicial n(),minees generally. · · · 

The Facts 

Brett Kavanaugh is a dedicated public servant and accomplished·attomey w}iH has briefed, filed, and 
argued numerous cases before the highest federal appellate courts. in the nation .. His academic record, . 
legal experience, and professional reputation are all of exceptional quality. A sample BrettKavana~gh's 
le gal experience anc;l academic accomplishments include: ·· · 

. ' . . . -
• Three prestigious federal appeals court clerkships, including asa lawclerkto Justice Anthony M.· 

Kennedy ofthe U.S. Supreme Court ·· • ··· ' 

• Attorney, Office of the SoliCitor General of the United States . 

• Partner, Kirkland and Ellis LLP · 

• Argued and briefed appellate matter~ before theU.S.S~prenie Court, the U.S. C:ourts of Appeals 
for the D.C.; Eighth,· and _Elev~nth Circuits,. and the Appellate Division of the New Jersey , 

. 5/9/2006 



• 
P~ge 2 of2 . 

., ' 

Superior Court 

• Argu~d motions, filed .briefs. and tried cases beforethe :U;S. District Court. fo(tlie District of 
Maryland, the federal Judicial Panel on Multidistrict Litigation, the Circuit Court for Baltimore 
City, and the U.S. District Court for.the Eastern District of Arkansas . "· 

• Filed amicus··briefs with the U.S, Supreme Court in Good News Club v. Milford Central School, 
533 U.S. 98 (2001), and Lewis v~ Brunswick, No. 97-288 . 

• Filed briefs and conducted oral arguments on behalf of America Online (AOL) in a s.eries ofdass- · ·~ •· · · 
acti9n lawsuits in a number of federal district courtsarou11d the country · · ·· 

• Legal Counsel to the President of the United States 

• Associate Counsel, Officeof Independent Counsel 

· • Yale Law School, J.D .. (Notes Editor, Yale LmyJournal) . 

• Authoredscholarly articles for the. Georgetown Law Journal and Yale Law Journal 
' ' . 

• Taught as a guest lecttirer at various law schools 

httpJ/gornyn,;;t;:n~tt;:,gov 

5/9/2006. 
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. \J. . . .· . BRETTM~KAVANAUGH. ·. .· . ·,··. 
NomineetQ the U.S. Court of Appeals forthe District of Columbia Circuit 

• Throughout hiscareeras an appellateJawyer, a government laWyer, andail Assistantto 
. the President, Brett Kavanaugh has demonstrated legal excellehce·and the fair-minded. 
temperament to serve as a federal appellate judge . 

. · .: . . , . _: ·. 

• Mr. Kavanaugh has .an extraordinary range of experience in the publi~ and private sectors 
that·makes. him superblyqualified forthe D.C. Circuit. Hehas dedicated the majority .of 
his 16 years of practice to public sentice. · · 

\ I' 

. . . . .. . . 

o · At prese~t, Mr. :((avanaugh serves as Assistant to thePiesiderit and Staff 
Secretary. In that capacity, he is responsible for coordinating virtuallyall 
documents to and from the President. He previously served as Seniof , 
Associate Counsel fllld Associate Counsel to the President, during which time he . 
worked on the numerous constitutional, legal,. and ethical issues handle\f by that 
office. · · · · · · · 

o · Prior to his service in this Administration, Mr. Kavanaugh wa.s a partner at the 
lawfirrn of Kirkland & Ellis, w4ere his practice focusedonappellate matters. · / 
- . - . . . 

0 Mt. Kayanaugl(served as an AssociateCounsel in the Office of Independent ' 
~counsel, where he handled a number ofnoyel constitutional issues presented . 
duringthaf investigation. · · 

' ' 
' ' 

• · Mr. Kavanaugh specialized .in appellate law andhas extensive experiencein theJedefal. 
appellate courts, both as a law clerk and as counsel. · 

o Mr. Kavanaugh has argued both civil and criminal matters before the U.S. 
\ . . ' . ' . ' ' . .·. ' . . . .. ' ' . . . . ·. . ' ' 

/ Supreme Court·and appellate co.urts throughout thecountry, 
' ' ) ' . ' ' ' 

. o Mr. Kavanaugh clerked for Supreme CourtJustice Anthot1yKennedy,aswellas 
Judge Alex Kozinski of the Ninth Circuit and Judge Walter. Stapleti:m of the Third 
Circuit. 

o Prior to his Supreme Court clerkship, Mr. Kavanaugh earried aprestigious 
fellowship. in the.Office of the Solicitor Ge11eral of theUnitedStates. The 
Solicitor General's office represents the. United States before the Supreme Court. 

. ' 

• The Ame(i~an Bar Association has consistently r~ted Mr. Kayanaugh "Well Qualified'? or 
"Qualified" to serve on the D.C. Circuit. · 

• Mr. Kavanaugh has impeccable academic credentials. He received his B.A. from Yale 
College and his law degree from Yale Law School, where he servecf as Notes Editors of 
the YaleLaw JoumaL 
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• · In.addition. to devoting:mostofhis career to puplic.·senrice, Mr. Kavan~ligh:regularly 
offer~ his legal' expertise and personal time to serying his community. · · · . · ·.• 

·.·: . ,._· . . ,. 

•• t ' ... · ... 

. _,. 

· o .·.····While in private practice, M:i:. _Kav~augh took on pr~ bono ~artei:s, · .. 
· · including representa.tiori of the Adat Shafom;.congi:egation in Montgomery . , . . 
.. ·. County_; .Maryland agrui)stthe attempt to stop construction ofa synagogue itrthe:. . , . 
·:•·.county'.· 

i'·'· 
o At the. request of the Democratit Mayor ·of Miami, Mr: Kavf!+ialigh represented;. 

·. · oii. a prpbono basis, six~year~old Elian Gonzale?: afterthtfl.mniigrati.on and·,, 
Naturalization Service's deCided to tetl.lm him to Cuba. . · · · :· . . . . . ' . . ... ~· 

( 

• People froni acrossJhe political spec:tnun support Mr. Kavana.ugh's nolninationJo th~ ·. 
·. D :C .. Circuit arid ha.ve expressed their- achniration for his professional ~cutnen ~nd hhi 

\ : personal integnty ang fajmess. · · ' · · .· : ... 

-~ ; 

.•*'· 

o Judge Walter Stapleton of the U.S: co\irt of Appeals for'theThird ~ircuit ~~id.bf 
· ··.Mr. Kavanaugh, "He really is a ~uperstat: He i~ a rare matc,h_ of talent and .. , . 
· · personality." · · · · · · · · · · · ·. · .· · . · · · .. d 

··., 

Willi~ P; Barr ,Vice ·President ·and General. Counsel~:of.Verizon· arid former 
· · - .. _ .Attorney General, Wl'Ote, "Brett cfuickly ·established himself as pne ofthe key · ··· 

-',.; .. ·' 

.CmtsideJawyers·l went to on some of my toughest lega.l issu,e$. ' He has, a keei1 . : · 
· intelJect, exceptional analytical skills, atid' sb.urtd jµdgrnertt His writingjs··f1uid : 
·and· precise. lfolind that~he was able to see all sides of ail issue chld appr~ciat~'the 
. strengths and weakness of competing approa~hes; ':He was paiti¢ularlY,effective > , 
iii' dealing with novel issues which required-some otigin~i thinking. ·;·.· in ad4ition ·-··· ! 

tu his.powerfol le·gal skills, I earl' say unequivo¢apy that he possesses. pre.cisely the . 
teniperarhent we·seek in·Outfederal judges; .·.;fie has a profol.ltlc;l·,SenS~'ofhUmility 

' and the ~ntellectualcuriosity andh~nestyto ~:xplpre and consider cohteriding .·· 
positions. He is patient andhighly considerate of others . .Abciyfall;.he is bJe~sed 
with: a delightful sen_seofhumor:·;- . . ' . 

. . l . . 

o '.According to Mark H. Tuohey HI, former President of the pisfrict of Columbia 
Bar; "[Mr. Kavanaugh] is exceptionally weliqualified to. serv~ _on qne o:(th~ .. 
:nation's.most important appellate courts, ash~ possesses.keen intellectua( ' · 
prowess, superior analytical skill,s arid a strong commitment to applying the 'role 
oflaw iri a fair and. impartial manner; As well, Mr. Kavanaugh'.sinforpers6nal 
skills will enable him to become a' strong c9llegial member of a. court where · ..... 
personal relationshipslend themselves to a better adniinistration ofJustice;:" <. ·' ..•.. 

- '. . ' .. - ' . "'.·.· . . '• . . ;'' . . . ., " . 

:· ': . ,,· 

:,o ParnelGt. Harris, Washington; D.c: attorney anc1 Yale Cl~ss of 1990, wrot~, "Ata 
:.· time when politics and law have become so deeply diVisive, Brett stands out as'· . 

. . . . 'someone who refus¢S to persoiialiie'policy disagreements .. He never' belittles ol' .·.· .. 
•. : . . . ,l., ' . "-' - . . ·.:" . ·. :... '",. \-

condescends to those with whom he,4isagrees: fJi's long;.staiJ.dihg;,friendships with 
.. those outside hisj:>0litical cirde attest to the fact that he contfou,estq comniapd the 

respebt and affocti_on of politieal ad,versades;" . •' . . ., ' 
·. ,.,.' 
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.. . Nomine.~ to.the l.J.S. Court.6fl\ppealsJorthe DC Circuit · .,._ . . : ' 

··.·;..·· · "Brett Kavanaugh is a -well•r¢spected · attorriey and hi~hly q ualifie<I c,andidate for :tile·" · .... •·· .. 
. DC:: CJrcuit, with ~trong bi~partisaq support_froin~Jhe legatco~n_tunlty~ .Ml'.,, ......•. ;,,'. ... . 

: .~ . . 

••Kavanaugh has an. extraordinary. range of experie!lceiri the puplic and private. s~ctors that . . . .. 
makes bimwell .. sulted for theJ:J~C. Circuit. TheABA rated Mr~ ~avan~ugh''f'W.elI - . .., 

. ,,, _Qq~lifi~(]?' to serve on the DC Cii:cuit. · , · · .:. · ·. . .. 

'{ He has pr~cticed law in, the priV1;1te and public sectors, for 14 years~· He •was ·a partnef 
-·. ~t the law firin, of'I<,irldind & EHis-; arid bas l:W outstandi11g reputation iq theJ~g~l : ·• 

community ... ·· · · .- · · · ··· · ·•.·•· · · ··· · .· · · · ··· · · · ·· ·· ., · · 
••• r • 

',,. 

· · · .... v' Jucige Walter ~taple~o11•·sai4 of Mr .. I)..a.vanaugh, ''i.Ie l'.eally)s a S.lipersta!. He. is a nit~ .•. ·· 
: : matcP, of talent and pers6I1aHty.'.'. Oel~ware Law Weekly,-May 22, iO~~: . .·. 

<:::· ·. ~ ' :: . '·' ; :>:~;: . :.. : . ·,:f' .. ;: .. 

;/ .· ,After arguing against Mr .. Kavanaugh in the. Supreme <::oUrt, Washi~gtcin., !lttomey Jin;i · 
Hamilton. stated, "Brettis ~uawyer bf great competency;. aµd h~ will be a fbrne in thfs .•.. 
iown for sometime to come~'' New~ Conf'erence"with James Harriiiton; Federal News '·• 
S.~rvice, June is, .1998:. , · . • .. ·. ·• ·· · ·. · . , ,. · , ·· · 

"~ .. , - . ;. . : . . . ,. .. . 

· . .; Mt.Kavariaugli grnduated{rotr1 Yah~:Co'llege ari(lYale Law School; and•ser\rect•~sthe, 
' Notes.Bditot oiiJhe prestigioui;_Yi;ileLa~J(?umah · · > · · · 

.,:~:,-:·. . . . . . '. ;.' . . . >-~· ·. ' 

" ...... 

. >. · . Mr, Kavanaugh lt~s extensive experience iri·the appellate com'.ts, b0,th as a .c\erkand 
a:s .counsel.· 

' ',• - ··.' .. ,-.·_;.: 

· .~ ·. · · Mr, Kavanaugh detkedfor' Supteme.CotirtJustlce AnthonyKe:nhecly, ~s well as . '. ·· 
.. · · ·. : ,Judge Walter Stapletonofthe Third Citcuitand Judge Al¢x l<:()z1nski of the Nin:th ... ·· 

·.· '. circuit. · . '. .· . ·· ·. · . · , · • •· · -'. ·· .. · ···. · · .. ' ,· ... · · · · , . · 

:/ · .· frior to' .his Supre111e <:::ourt clerkship, Mt, Kavana.rtgh ,eamed_:~rpre!ltigious .· . • •.. 
. " ... .. feifowshif!n the .Office of the Solicitor Geneiir of' the United' States. The, .·.·· 

· ·· , . :: Solicitor Gehe.ral's ·o:fficetepresents the T:J;l1ited States.bef9re)h~. S~prelJ:ie Court.'• 

. ;/ ·. ".: .. ·M~: kavanaugh .has ar~ed 'both: ~ivitanci ~tfrnin~lhiatter~ ber6~~;.'~he: sJpr¢me •. 
·•·· >•·.Court: and·app~Ilate courts throtigh0utth~';country, ::~:· · • . . . . . . ~ . ·.~. , r . 

,·'•: 

··:·. l\fr.Kav~naugh··!tas·dedi~ate(f~h~'·maJority·~f'~isca . .leer.t6.'p~-6Uc's'~t~ke.itt.botli. · 

1-: 

' ..... 

the E:~,ecqtive and Judkial branches~ ' . <:~ . ' " : . i •. '•. . . 

hi'addhion to fo~·~~rVice:fofthf~;appeliate·ju·gges:~ndhi;~~rk·~~t~~··riep~thh~di .•.'_. 
. of J~stiee; Mr; Kavanaugh·has wot~~d.for Pr¢sicient Bushsinc~:·~odt :. '. .• .. ,,:,1. ..·· 

. ' •,• ... ... . - . . .. .; '. .· '· ; .': . ._ .' .. :'. ..;~.·." "'''•'· .. . -'.' •.· .... ,. . 

: ·...: ... :·· .. :: ·_ ~.-·.· ... ·;:. "': .' .· :'._ .. · .. :: .. :··~" :.- : ... '·'::~:,::·.~· .. : .. ·.·;' ~-.. ···.:_·:,../' .. <; .. ":-':~-.·_ .. ··:·~:·:~-~~'f:· ... ~;,~::.'·. '.· .:.· ... ~:.. ... ~·i·,··· 
··· • He ·currently serves as Ass1starttto tlf~ President and Staff Secretary .. ·.In that.·· 

c::apacity, _he ts .responsible .for. the tra~it·i.onal ;'fi;inctions_.of tl:iat'offlce{iricJu~i11g.··· 
·.,.'' 

: ":.· - ' . ' 
. ·' 

· . .; 

. ·~ ·.,. :· ... .. :."··. . , .. '.· 

,.,_ ... 

~ . 

_,·.·. 



' .'-- . ,,. . 

. · coordinatfng ~nctocuments t~ and.from the President.· lie· previously sel"Ved . 
. as SeniorAssociate Counsel andAssociate.Counsel to the President> In that 
capacity, he worked on thermlilerousconstituti()llal, legal, and ethical issues 
trad_itionally handied'.bythat office. · · · ·· 

.Mr. Kavan~ughserved as anAss,qciateCounseiib th~ Office of Independent 
Counsel; where he handled a number of the rtoveLconstitutional and·legal issues 

. p~esented during that investigation.. · · · 

Mt. Kavanaugh· believes in giving backto bis commu~ity. 
While in private practice, Mr. Kavanaugh took on prohono;matte,rs, ·.· 
includingrepresentation of the Adat Shalomcongregation inM011tgoiller:y 
·County, Maryland against the a~empt to. stop the cqnstruction of a syfi~gog\i:e ih 
tp.e cou,nty. · · ·. · · 

ill addition to being activejn his church, Mr. Kavanaugh ha.s coa.clied youth 
basketball and participated in other community activities, . ' 



r----.. 
BrettKavanaugh-Judicjal Nominees 

Allegation: While.working in the;Mzhite,House'Counsel'soffi.Be, BrettKavana~gh playeda 
key role in selecting many of President Bush's highly controversial judicial; 
nominees. A look atthe candidates Mr. Kavanaugh has helped select for lifetime 
appointmentstothe fed_eral judiciary.speaks volumes aboufhis own legal 
philosophy. · · · . ·· ·. 

;...· ·.The President selects Judicial nominee.s .. Wh~tever one thinks ofPtesideJ:ltBush' s prior 
judicial nominees, their selection caru16t be attributed to anassociate coun.~el to thy 
President · · · · 

. . . 

Prior to the -President's· final d~cision, thejudi~ial selection proces~ is a collabora~ive one . 

../ The White House Counsel;sOffice consults with home state senators6n both 
district and circuit court nominees . 

../ The Department of Justiceand the White House Counsel'sOftke participate in 
. interviews ofjudicial• candiclat~s.·· .Aconsen.sus ··is reac;hed,onthe best candidate 
for the position, and a recommendation is n}ade to tht:;, Presi~ent. · 

.. . 

Over 99% of President Bush's nominees to the federal district and circuit courts have 
received "well-qualified".or "qualified"ratirigs.fr(')1Il the A.BA -the Democrats "Gold 
Standard." ' 

);;> · The President has made ~lear that he has no "litmus tests" for nominees to the federal · 
courts. No candidate is ever asked for his or herpersoµalopinion .. onany specificlegal or 
policy issue. The President nominates individuals who. are committed to applying the 
law, not their personal p9licy preferences~ . . . 

Democratic senators had positive things to say about President Bush's·first group of 
nominees at the time of their nomination . 

./ Senator Leahy said on all NPR_radio broadca.stJhat he was encou~~g~d by the 
President's efforts to balance his nominees: ''.)Had }not been encouraged, I · ... 
would not have been here today. Some have said that he might getmore of a 
gridlock with a 50-50 Senate, .. ·I think it's justthe opposite. I think this calls 
upon us to do the best to cooperate and makeitwork."' . 

'· _, ' . 

./ S~nator Daschle stated: "If lmightjustsay, as lt'.ader,J'mpleased that the 
·Whit~ House has chosen t6 work with us on the first group 6fnon1inations." · 

'j:-. 
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·Brett Kavanaugh- Executive Privilege 

Allegation: When he worked for Independent Counsd Ken Starr, Brett Kavanaugh 
repeatedly challenged ass~rtionsof privilege by Clinton ad!Tiinistration 

Facts: 

' officials. Now that he works for President Bush, however, he defends the 
same assertions of privilege. 

• The Independent Counsel challenged assertions of pr~vilege by the Clinton 
Administration because it was part pf a criminal investigation. In his capacity as an, 
attorriey for the Bush administration, Mr. Kavanaugh has not defen,ded any assertion 
of executive privilege or attorney-client privilege in connection with a,crimin~l 
investigation. 

··· • While working for the Independent Counsel's office, Mr'. Kavanaugh argued a case 
before the U.S; Supreme Court seeking notes taken by Vince Foster's attorney-during 
a conversation nine days before Foster's suicide.· The .notes were sought in . 
connection with whether presideilti~l aides covered up Mrs. Cli,nton' s role .in the 
dismissal of White House travel .office personnel. See Swidler ~·Berlin v. United 
States, 118 S. Ct. 2081 (1998). 

' L • ! • 

./ The federal appeals court had ruled that the attorney's notes could be producec:lto 
the Independent Counsel if "they bear on a significant aspect of the crimes at · 
issue." Swidler &Berlin v. United States, 124 F.3d 230 (1998) . 

./ The Supreme Court reversed the decision of the appellate court. In dissent, · 
Justice O'Connor wrote that, "Where the exoneration ofan innocent criminal 
defendant or a compelling law .enforcement interest is atstake, the harm ~f 
precluding critical evidence that is unavailable by any other means outweighs the . 
potential disincentive to forthright communication:" Swidler, 118 S. Ct 2081,· 
2090. 

•. Mr.Kavanaugh's work on privilege is'sues for the.Office of the Independent Counsel 
was consistent with his work on ExecutiveOrder 13233. . 

' 

v' ... Mr. Kavanaugh argued on behalf of the Office of the Independent COun~el that 
government attorneys in the Clinton Administration could not invoke the 
attorney-client privilege to block t.he production of information relevant to a . 
. federal criminal investigation. The -federal courts .of appeal agreed with Mr. ·· 
l(avanaugh's position. · . , · 

~ Mr. Kavanaugh also argued on behalf of the Office oflndependent Counsel that 
federaLcourts should not recognize anew,''protective function privilege" for· 
Secret. Service Agents in federal criminal proceegin:gs. The federal coq.rt of 
appeals agreed with Mr. Kavanaugh;s position. " 

1 



I, 

I 
I 

v' Mr. Kavanaugh argued before the Supreme Court that. the attorney-client 
privilege, once a client was deceased, did not apply with full force in federal .. 

· ·~ criminal proceedings. · 

./ Nothing in Executive Orderl3233 purports to blockprosecutors or grarn:ljuries .· 
from gaining access to presidential records.in a criminal investigation. 

• Executive Order 13233 simply establishes policies and pr<_)Ceduresto govern requests 
for presidential records and the assertion of constitutionally-based privileges. It does 

,, .· not address when an assertion of executive privilege should be made or would.be 
successfal. . 

v' · Executive Order 13233 specifically recognizes that there are situations where a 
pal):y seeking access to presidential recordsmay overcome the.assertion of 
constitutionally based privileges. See Sectioir2(b ). 

· • While working in the White House Counsel's Office, Mr. Kavanaugh's work on 
privilege issues was consistent and·evenhanded, whether Bush or Clinton . . 

· Admilnistration records were at issue~ ': · · 

. ./ While Mr. Kavanaugh worked in the C~unsel's Office,JheBl1shAdministration 
asserted executive privilege to shield records regarding the pardons granted by 
President Clinton at the end of hispresi~ericy.· · · ' · · 

./ While Mr. Kavanaugh worked in the Counsel's Office, the BushAdn;iinistration' 
asserted exec\ltive privilege in response to a Congressional request for Justice 
Department documents related to the investigation of alleged camp.aign 

· fundraising abuses by the Clinton Administration; ·· 

. . . 

• With respect to'the role that Mr. Kavanaugh may or may not have played in the . 
GA O's lawsuitagainst Vice President Cheney's energy task force, it is the President· 

. who decides whether to challenge a lawsuit. Mr. Kavanaugh's duty as his attorney, 
which is the duty of all lawyers, is to make the best legal arguments possible forhis 
client in every circumstance. · 

./ As Vice President Cheney stated contesting the merits of the GAO lawsuit, "What 
I object to, and what the Pre~ident's objected to; and what we've told the GAO we 
won't·do, is make it impossible for me or future vice presidents to ever have a 

, conversation in confidence with anybody without having, uhimately,to tell a 
member of Cbngress what we talked about and wI:iaf was said.'' · · 

. ' . . . -

./ As the U.S. Supre~e Court has stated, "Unless [the President] can give 'hi~ 
advisors some assurance of confidentiali,ty, a President could not expect to recyive 
the full.and frank submissions Of facts and opinions upon' which effedive · · 

' : ~ i 

2 
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· · . discharge of his duties depends.". Nixon. v. Administrator :of General Services, 4 33. ·. 
US.425, 448 (1977) . . . .. . . . - . ·. ·,;..-...,·. 

· .· ·.( · The c~se. against Vice P~esident. Chen~y' s energy task force was di~missed b)r"'a .: . . 
·. feder~ljudge. The court held that the C~omptroller GeneraJ did not Jjave. ~tandin{' ·• · 
. . fopursl1e an action seeking to corn,pel the Vice Presidentto di~close docunienfs . 
·. relating to meetings of the energy task force over which he presided!" See lV qlke,r 
· v. Cheney,, 230F, ·supp.2d $t (2002j:''GAO chhse not to appe(:lfthe decisioii. ·• · ·. 

Whether woi:kig.g as rui attomeyfot the fodepe11dent,Counsel or fortiie Presidentt>f . . . . ,; · 
. the United States, Mr.' Kavanaugh mak,es the best legal arguments possible on·'behaLF 

· Qf .his cljenf Sucl1 arguments do riofnec((ssarily'.reflect his personal vie~s ... ·. · · · 

./ Lawrershave an ethical obligation to make.all re~sonable argurpents thatwill. . 
advance .theirclients' interests.· According to Rule. 3 .1. of the AB A's Mpd~i Rules 
of Professional Conduct, a. iaw)rer may make any argliment if "there i's a basis"in ·. ' 
law and fad Jor doirig sh thatis nof frivolous, which includes a good faith . · · 
ai:gurnetit for an extension, modification or reversal of;existin,g Jaw,". La~ers· 

. would violate their ethieal duties to their client if theymade only arguments w;itb. 
'whichtheywoµld agreewere the)''ajudge. ' . c . ' 
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.Rao, .Neomi J. 

· ·.• f<risti.R.Macklin@usdoj.gov 
Tuesday, May 02; 20061 d:25.AM . . 
Brown, Jamie E:; Dixtoh, Grant; Rao, NeorniJ, . 

· ; Elisebeth.C.Cook@usdoj:gov · · 
· RE: Leahy's remarks . 

from:: 
Sent: 
To: .. 
CC: '.,,.,, 

Sul;)Je2t:f·•• .. ·.·· 
: '' 

The legislaj:;i~e clerk.read the nomiriat.ion of Mi.chaelRyan 
'States ·District' Judge' for the Southern' DistriC:t' of Ohiq~ 

'•f ' . . . ,,c 

,·\[ 

Barre.t t, of Oh'i,o, : to be. unite'd · 

[Page: 8)789] , GPQ' s PDF ·./ · ·. 
The PRESIDING. OFFICER. The .Senator from Verrrio;nt is recognized for .5 minutes .. 

Mr: LElIBY. :Mr. Preside.nt, I a_~sume j:;he opponents of t~ese nomhra'tions woi:il~ want to be 
· rec9gI1ized; ()r. the .Republican majodty ·supporting him; · · · ·· 

I under.stand the;i:-e are th:i;ee·· Republicans to. speak .on the judges .and one Democrat is 
allowed to speak: 

No .orte is· here, 'so I will speak . 

. . •r- will support this nominee; Michael' Barrett. ge has the_ support 6.fhis home. sfa.te 
Se:nato:r:;s, .. I' haye ;also 'heard. from both Democrats and Repub),icans ih Ohio .. TJiaj:; makes' "fr 

' :wortl1, supporting, In. fact, t:he !1ominaHon .of 'such consensus nominees is an •indication of· 
what should be ,done' in States I·. and would lead to ,the confirmation of more' jU:dger::i .. : r:n. 
January• 2001, "we were following a shutdown of. jugges going.through .. As the ,distihgu:Lshed 

.. Presiding OfHc~r- knows'. the Republicans -were. determined to block virtually all 'of · .. ' 
'President'•c1'inton' s ·judges for· a• long perfod of t:lme. I bec::ame chairman and for 17 months 

moyed, ''a rec:ord numb.er of judges for President Bush'~ 100 ;' Actually; .siri'qe 200.1, while the 
Republican ·llla:]()rity has ;not. moved President· Bush!·s judicial nomine,es anywhere_ nea~ ... as fast 
as .:i: did, we hcrv;e still 'moved 23.8. 'That includes ·two Supreme Court J.u13t:j.ces I and 43 
circuit court.;;1j uc;lges .. ,However( . we do have some., th~t create •problems. . .. . .· . ; 

; Unfol5't1.mate<Iy I as deJ!lbnStrated by the recent withdrawals of, Severat ~ominees I all too 
ofte.ri thi9 White House seems more foterested. ir:t" rewar:ding cronies and picking p9lit:ical 

' fights thal1' in 'sel;e,cting lifetime appo~'ritment~ .a:Eter ,tl;lorough vetting.~·, Sa¢ly, tf1e : .. · ... 
RepubliCan ,Senate has proceeded to rubber st'amp. the13e impo:r:tant nqmina.tions Cl;Rd failed inf 
its fole as C). constit;uti'ona'1 ,check gn tl;le President: ... · · · 

. .. The~:~bnt:l'.''over,sial nominati6ns of Judge T~rrence: Boyle and .Brett Kavariaugh are 
:contemporary:cases in point .. with the .. extreme rig'lit-wing and special intere13t groups 

... agitC).t,.ing for a 'fight ov.e;i- judicial no~inations! the Repll;blican. l.eader of the s~nate ,;is .. · .. 
· .ar;isweri,ng their demands by .seeking to force Senate debate on these C()ntroversia:l nominees'. 

Rather: t.han fo,cus on propo::;a1s to end the subsidies to.big oil and .rein ill;; gas· pr:Lces, · 
rather' thah devot,e our time to immigration reform Jegislad.on, .·:rather' t]jan G:'brrtpletiµg a 
budget.;.' the Republican le_ader ca'me to the floor: i,a:st .. week to· signal a fight 'over , . 
!cont:ro:versial judicial nominations' is in the• 9_ff1ng. Such a controve'rsia't~ inarteuye,r serves.;. 
only to diVide and d.lst:ract u,s from America's· rea1 prol::)lems:, · · · , ·· .. ·.· , . 
Dui-ihg this' President's admiriistratiori; gas priCes have .more tha.n doubled .and undocumented 
imrrl:l'gra.rits have do'ubled, but' judicial' vacansi~s h,ave been c~t fn fialf ,_:Erom ·tl{e time when 
Rep1:1J?:litans . in the Ser:tate were stalling. President. Clinton) s. judiClal riom.i,natiot;is: .. · Pespite 
'the r.eal. problems. that 'confront Ainericaris with respect to s;ecurity,' health insurance, 
rising health coqts, ,;.:rising energy costs, ar:td spiral fog :def~cits and debt,, some wouid 
rather picK an .eiec1t.ion year .{igl:lt ov~r: jud~~:i.aF nominatiorl:s: . . 

:; In. fact.1 _;r: mentioned J~cige Boyle. I co~tra-13t his no!Tlinatibn tq:t'lie nominat::ioh · O:f 
'MichaeJ;. Ba'r:r:~tt. 'Michael:' Ba:rrett I <as I said; win go' through' easily. I wil.l support him. Ii 
will' ·vat.e for. hirP; as I told_,t:he distinguished Senator, . the former Lieutenan:t Governor of 

,:oh.i¢> ,.. ,no~· sep.iOr M~rribe:r; .. o~ .... the u .'$ .. ::.se~a.t~-, , .f1~·,. · .D~Wirie. y, 

•. B.ut you t~ke somebody Hke Judge Boyle.' H:ei'e ,is' someboqy wlio' hftS violated. every 
judicial ethic you can think of., He l;'uled on mul£iple cases fovolving 'c;orp'pratior;is in 
which he. held ·foyestments. 'In 'at least one·. iristarn;::e-.:.th:Ls. is' cnutzpa,h. beyond all 
unders.~andirig--he Wi3,S presiding over ... i3. case. invofv}h:g General Elec't.ric,,. and whli~ doing; 

1 .,,-
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·. -. - '• ..... ·· .. ·:· .~· . 
. . :·.:'.-· 

·.~ u;· ., 
. ' ·• . • .' ". ,' ,.· , • ~ '! •' '.;i.!l< '· •. /: 'I• '~ .. '; ,.' 

'd~~~'.t~~~~~~~-f~i::~t'o,c~ · irl General·•.:le;~~;~~:_c; · th~n,, _·2. ;'.~~~t1\~_.)ater, · he·,,~u'ied. i~::l~~:6i 1 :'0:_···-·-·':,. ·· .. :1. 

, ,, ~ . .;;~~~~-~~~;~:~~f;!ff /~~i u~~.;fr~:~~0~i;0~~ ~!~;,_~£:a:~:=~=io~i~~~~~~;=~~i:;«f h~~;!$ . · .... 
· . bthe:i; :.conflicts of interest he. had in. 'other cases::.· Whetnet or .not. it ·tU:rns out .. .that·:Jud;ge :-·· ., .­

, . '.Bby)~ ,b~oke Fed~rai', law or canon's ~f "lucf:iciai ethics I t_hese. 't;ypes of '.corifl~cts ~-f J._ri~eres~· 

. 7:~:~ :;£~;::t ~~~:h:_i:::e::~::::~omin~{ ~a en~:~:· ih the~e: ki;,ds ~f • ~E!?PF~~~.,,E\t~l,q~l· . 
.J:apses. Le•ss thati' ,ti.yo months •ago, ·tl:ie President wi:thdrew ·t:he. nominat;;ion of<Judge·' J§in:i~s .. 

. ·'P·ayhe tq tl,ll: Cb-l;lt,t :,of. Appeals· .for the .~o-~h-~~rcui,J:. :Mfe+,,;fp.':formaMon .b~dt:une publi,c. a~qut 
· :thaf ;n.ominee '. s -rul;ings i:i1 a nurtlbe.f" <?~ cases in wnich 'J;i:e ~ppears to h,a:ve· ha..9:.; ,9qnqi'c:t·s :of · - ~e~~~ei~~:~~;;;~~ff !~~~~~,~=i~f~l'\t;~ _o,ri:.'~ot:by t~ :.:~~in: ;¥'"tit· • ·. sqreeni:g ~'::,~;)' • ... ·.•. " 

. ·'·· 

-~- P.µrA;:r;ig'the,~··la~::it .. fe.vr'.months/: P:r:eside,nfr'Bu§h ·a.1so,.w~t;hd:tew .~he nomination~. pf.·.:.Jud~$:fie:r;i'ty: 
" ·Saad"t_o_.the 1 C~urt'of·Appea;Ls for.the 6thr:Circuit and"Judge Daniel P. Ryan to the 'Easbern ·:~·:.. .~ 

~-~~~~~~~~~· 
> · ·· ·l.Jii'.fortµ:h;itel;Y.,. 'a'1:J,. t©o'. often .this .. White .Hqus:e;·seems · md're .interested in ·rewardirtg::crorfie,.s ·• :i·> 

' ,;~~*·~,,;a~~;! :~~~,~~~':;e •;;~~:!~:~~i£ ~~ -~~!~ · i~~· ~~~~~ti~~~ ~~;io~;~:n~~~~K;~~ . 
. · .. '-and Har:riet·.M+ers. to .. t•pe· ·Supreme .Court. «· .· ·', · . ..,, . · · L •. 

· ... _ •. ·- ·.··.·~;~-:~~~~:-i:~J~~e..~~.;~-l:~f~;,~~.~~~~;~:ri~\;;~ .. ~~:~,;~,r~;9..t~!·~~ ~~~~!da-~B~e~:i~,~:·_--:~;~.~~~·~.~~.~~at~~: ... 

' ..•• - 'n~nu0.·~ ...... k :_.···.·.-.·.ve: .. :.~r··~ .... ·;9o'. :_M·~f•·.~·-···H~.: ... 
1:_•.•_;~u~'..:s·~e~jRe .. ne••·_·· .. · .. P!··"·uk·. :bs. :1.~1:.~c·_· .. ea,; .. ·an~!s!~a" :r-.h_re1 

.. ·.-.· f~~~~~~~:i~~~!~f ::~:~~~~~:E!i~f ~s~m~;~i~;:::ir~ld"! '.· .•.• 
_ "'-":' "' c~ught :UP in .an;;theL: criminal prob~, : ... : " · ·. ·;, · ·" · · • ... '°· ·· .,., 

•.. j'~~I~~i~~~~~~~!'~~~=: ~i~£ol~~~ot .~•HµiO:, . , • '• - . ~"~:'.2~~.f~lti~~:!f H<;if t!"'~~!f ~~" 
:.;,:irtip:orta.:QtJ: than· eve'r that the .Senate and the Senate";J\ldi·¢iary Comrriftte¢''afforcimom:q1ees-t e 

·· f mr i~;t~~;:;*~ti~L~~eu11¥.~~i:~~}i~1~~~~!~~:~~:-:c~re~!i~~,i!~:~~~;~1:~t ....... •· · · 
·.,~he :,issued. from. :t::_h;·"·ben~!h. -~·· ·· · < -~' · . · _ ...... ;·, · . · .. ·. . ~' i; .. ' .· , .," ;_~\· .. :· ,.":., ·) -.·· 

.:. :\ · J: a~ *'t~~6. cori_sei;ne.d-~:th(if:the; Seri.?t~. ~J~4l<:Ji·~:r:i.: C9,~rnj_t•t.~e. ·:is :be in~ :!eql_i'ir~'d,·tcf cdns~(:l~'{ · .. , ·~;: .. . 

.',.the ,riominati;on .:·of .Bren. Kavanaugh to ;the Uriited _ $tYat.es :,PoU:rt of.·Appeals: for .the .. D.c circ"u:it_ .. ,< 

:· -~~r~~~~~~:~~m;~~ ;~iti~im~:~!i~!i~~i:~~~ti~%~is~:~i~!!~t~i;.e~=;~E~~~:,:,· > 
:tri >additl&rr) :a.; new: hea;:l-rig.-~·~: wafral:it:~d: be:<£a~se.: s¢;~;ra). 'troli~ling .{~;s~es •hai~ .. co~~·.'\f6- .'·:;: •·. 

·light ·s·ince· his initi'.al .. nomination. As Associate Wnifre Hbuse·'CQunseJ; and·: sti'.~.tf ,secJ;:eta:by;;;, 

; ~b~t~~~-~;:~~~··:~b-ii:~·{_:~:e·~~~n d2~t~t~~=r~~~!~.~:1ri~.:;~~,~~r~;~:~~~~=~~~~;:.~~~t·: :~~~nij:~~t···~ha~c~: .,_ ·: 
, ,'to questi.on, nim· 'about his ·role in ,connection with those mCitters. ' ' .. · :· . "; ·• -'··' > .. 

. . . For e,x'am:pl'e ''.'~~at .'wa_s. Mr. Kavan·augh'• s. role· j n flGDDf¢t fop' '.izi th; the .. ~an'.'a~tles~. spying 

:· .. •-.:t~~:~~~f:~i;#i·6~·;·~wh:! ·;;~~:··.~···t~:.~:~~;~i~!~~~·~~~~ri -~~~~~~:~:i'?.a·f!{:;~~~I·~f~;;~~f:,~.~.~~~-~.~:~~~·ai~ir.e, 
. and rendit:±cm .of pri~oners to bther CO'\;J'.n-tc;i;-ie'i:i'·? ·G:(ven. the scandafa::·nO'W pl!i:tguing: ithe Wh±:t<e'.;: \~':_ 
. H~~s.e',~;:·~.t,.- is'·.Jm11p:rtant~' to, kno~ ~heit;her· f."Ir'i. ::~a:va_naugh h,a·S· h~d, ;Ci. role in~'cohtre°¢t;iqt{,with ._file' ,. 

·-·· · ... ·1 'f*t·~-~:~~-~!~_~;c;~;~~~~~~;~f~~!~~:£f~.;~~,;~~rrit~~~~~~~~~·~:;~·.~~:~6;~~e•.·mCitt_~ts ... bein.g.; .. tnvef~·~J~~::·e~·.• 
. . · 'l';~e w~lJ, of . th~t :·~h~t::.ii~~tii±~.b}:~t·:~~2·.~··'~a_B ~a:i'.~t~t.~ed_. is no.;·_~riV:~;oA~~~ti· ;~;,,.,\;/J;iidh 

•; . ~,:·:· I,.'·. :~·. ·.,"' ·;; •' ·?.i:·.;J ,, . :''.•'' ';< ·.• : '•: ; •• .(. !-'"·: •'; 
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caref"uJ)_y to co:irnider an administration 
'FeGle:tai ·jugic:ia) position. 

T 's~e ~he ais~ing~ished Chamber. I urge 

[Page: S3790;},-GPO's ~DF.· ·· .-.. -·· ..... · · · ·._.. . . ..••· 
do n.'ot: just do a: rubberstamp just because• it is a: member .of your party who nominCit~d 
people. I think of the concern __ I b'~ard ffom- Repu]Jlicans _in .this body 'whe~ I obj:ected, tq, a < 
jucticifll nominee to the court .of.Appeals. for tpe Fd,urth circuit, Claude Aller;. Nob90:y said 
a. w:ord when_ he <got arrested for :l;'raud. But< I b,et you t]:j:ey breathed a, :sigh of' relie·f .:that. I 
blocked it before.-' .:· · .- · · · · 

· r y~er~ ,the 



'I ; 

. Issue: .·The American Bar Associafion (ABA) ·. do\VIlgraded Mr. Kavanaugh' s r~ting. fr~m Well 
··Qualified/ QualifiedtoQlialifled/Well Qualifi.ed~ This .demonstrates .th.at he:shouldJ1dt. 

be confirmed. · . . . ·. . ·, . . . 
,f·,_· .• 

The American Bar Association (ABA) has tated ·Mi'. Kavanaugh three times, twice ~s· 
".Well Qualified" and once as ''Qul'.llified." JI) those tmee reviews, ~1142 individual 
rating~.bythe mem?ers of the committee Ji~ve beep "WellQualifieq'' or "Qualified" 

. .· . • . . . . . . . . • ·. y . • ..• • . . I . .·.··. . . ,~·: . . , , 
·Mr; Kavanaugh is highlyqualified to serve on the D.C. Circuit-.·.. he .hasa distinguished 
recorci of public seryice and private sector exP~ri~nce .cqmparable to each of the sitting ' . 
judges ofthat court. · · . . · · ·' ·· . · . . . 

. As Assistant ;q the PresidOntaridSl;irr SettetarY, M; Kavanaugh h:s .served at •· 
· Jhe highestlevds of the Exe,cutive· B~anch. He previously .served as 'senior .. · · 

·"'Associate CounselandAss&iate Counsel toth~President. • · ·. . · . 

. . Prior to his service.in this Adhlinistratio~, Mr. Kavanaugh w.cis .a partner .at the·. ·· 
law firin of Kirkland &. Ell~s; whe;e his practice foc"used on app~llate ma.tters. · 

.. Mr. Kavanaugh.~lso serv'ed as Associate Counsel in Jhe Office Of Independent 
... Counsel,. where he handled ,a nmnber of noyel constitytibnal is.sues presented' . 

during that investigation; · · · . · 
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°Allegation: ' . : ;)3rettl<.avariaugh'has .. ch~geq ~i~.po'si~ion:on exr¢litiv~ pri;yi!~ge;)Whik working... . . ~-. 

") ,. 

· : for;· Independent Couns~l .Ke'rineth ·Starr• during the Clinton Adµlit:1istration;' .Brett · ·. ·,, ·' 
. . ·Kavanaugh argued for a narrowjfifetpretation·o{the privilege. As.Associ~te'" ·· . .. 
··. ·: .. : White .'House. :Coup.sel,J1crweve,r; :l;ie. ~tfcin'gl/ass~rte.d .exe~uiive:pf.i;V.ilege· for· i~e 
>. ·. ·sµs.h' Administtatfon:in a variety pf cases, including in )Jis wo.r:lLdrafting '( ·. ~'. · » 
• ;. ;· ·E:~e".titive or4.'<-~r · 13.23 3 ;_:wfiic~ tiq}it~ plibli¢· acces~. t6· pte$14~riti~l rec9td$/''-' \ ·. ·· 
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.service., 
bench: 

•..• Only4 ofthe21 j,udges~9nfirmedtothe''1J.C. Circuit sin~e Preside~tCar:ter'~. 
· term began inl 977 previ()lisly had served as Jtidges. . · 

' '" •' • • '• ' '' • 'e • • ~· 

. Democrat~appointed. D. t" Circui~ judges with no. prior judici~l experief!ce. 
include: Harry Edwards, Mei:rick Gatlaiid, Ruth Bader Gh1sb~rg~.~bner 

· Mikya, David.Tatel~ and Pat.ri~ia Wald: · · · · · · · 

President·CHnton nomi~ated,and the S~nate·c,onfirmed, a totalof321awyers···· 
. with1)ut any prior judicialexper.ience tothe U.S .. Court of Appeals, including Jllldg'es·. 
· : })avid T~tel and Merrick Garland to the .D.C. Circvit. · 

"'• .. 
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. •Brett ~.~v~iiaugh .. ~ .. Executi~e ·Privilege 
'·' 

. ..... ~ 
•., 

,;". 

. ~ ..... 

· · .. Aileg~tfo~:··; · When h~ w~rk~cffot t~depe~~~rit ~6~$~1 ~en .Starr, BrettKav~a~gli'. ·:.' · 
· · •. ; ' . · . . •··. · ... repe,ateC:ily ch.'all~ng~d assertions.qf priv!lege·by Clinton achninistratfo,n .·. · ...• • ... 

< •···. . :.: :· ··· .. ·, .. " ··official~. Now tha(he. w6rks::for.Pr.esid¢nt Bush, however'; .he;defencts,.'the: .. · 
... ;. · ....... ,:'· .. '/···satiie.assertionsofprjYJlege.·· ·:,:~\ '.'"'\· ... •.;.·· ... ··: '· · .. •:;···~"···· ··.·. 

.f~. ' :·. . '?1; ".; :_.:;.· '.'~.· ';··· . . . :l ' '--·. . .-.·.. . ~J:':·· i,·· .. · ·~ '· . ···~:, .• 1. . ....... _" 
,: '~. . . . . · ... .:, .. : .. ; ; ' 

... Fa~ts:.. ;> . . · 

. · ... :.;· :_: • ·~}: ''.'1 '··: 

· ,., : .;. ' ···.·The Independent Coun.sel chalknged assertion~ of privilege by the·· Clinton)'•.\, · . 
. . .·· .. · .. ··· ·· · A'dministration becaus~.itwas part ofa criminaLinvestigation: I~ his qapacity as iu{ · 

.. '.• ,., .·. '. ·i;' '. attoh)ey for the· Bush adm,inistratioii; Mf:·~~yfiuaugh nas l)Ot d~fe~ded any 'a$se.rt~9,n, ·, ,· i . ' 

· /" ,. ot~X.ec~tiVe privilege or attoi:ney:-clientpriyil~gejti C()1)Ileeti?.ll .Wi~b ,a cfimjnii!J ,' " > ' ·· · 
· ... '.:.inve~tigation. -- . : ·· . . , 

.. ; .;; : , : • l" •.. ' .. . ,.··. ~ • .' •• ,..· • . . i'. . 

. ··: .. :.'; .. ,..· ... >(-:-: .. ··,,""··- ··: . ·i . ;.~· .· '1·_·;: 1~r:, . . ... ~~·; :-,-'_.".:·.· ·. . . 

.... 

·1'.,•, ....... :. ;:· 

. (\' ~" '.. 

... .'. . . ~· .. :, 

. · • · , .·.· · \\fhile wor,king for the Jndepenqent Goµhirel' s .offj.~e, fyft. <Kavanaugh axg'lied·Ji ·case .. ·.·· '.:. · · 
: . ·. . ' ; ,, :.before. the u. $. Supreme Court see~ing notes taken ·by Y;ince 'p ostet'. s ,attbrneydu.ring ·' .: . '.·· •. ..· . ., ; :-; ''. 

.. ·~rcpnver.sation>nine.days,before:Fosier;s:suicide.The·~noteswere·soughfin.: .. ··. ·.; · · .· , ... ·':· .,/· · · 
.. , ,comie9t!on'.witb, wbet~h presidenti,;il.aig~~.co,Yered.up,Mi;s: CHnt9.if'srnkinthe . 

· .distjlissatof Whitt'.,Housetrave;l .9ffice ,Personnel:; $ee$widler.&B?r#n v., ,·r;nitecf •.·.· 
S(aies,118,,s.··~t: .2.081 (1998,J.i · ,. ~· · . · \ . · · · · : .. · ,,, . ,,· . 

'<· .. . Th(\fe~i~rai app~ais·c~uri-~a<l fl11~ct tb.a(Ui~ afiJmey;'s notes tou1~.b~:pf6d~eed::t~ ::11
• , . 

the IridependerttCounsel if'theibear oJi .. ~ sigll.ificapt aspectgfthe crim"es: at; .. 
)ssue:'' .Swldler·& Berlin v. (/11itedSi~tes/11ii Fdd},30 (1998). · <, : · .· · ,; · · :, ·' 

.:.•· ... ... :. . ' . ·. . . :.:, ... -· .. ,, ·. .. ·.- ·:!h:' ,,- ..... ·. . ''· ... -,.. . :.!· .. :·,,,1:... •. 

·". ;· 

~' -.' 
, ./:.. .· defend.ant 0r. a c;ompellmg lawenforcementmte:re~t is,at stake,, the .harm of. ', . . : .,, , 

·· ... < ":;·,: pretluding criti9a\ ·evideqc~Jhat t~ :~~~~iJ~bl~ by any.0th.er' m6an$ o~t\yeigh~ tlte: 
, .. pot~ntial disincentive to. forthright ~o~tinicatipn.'·' Swidler, 118 S .. Qt,2081, · 
' 2090~ ' ' ' .. \ ·.' ' •.' '. . ' . ' ,. ' · .. : .·.· .... •. ,.. ' 

. ··~· .. ;: .- . . . ...... . . . .;. . ' 
•' :,~·~: ·,, '.;:~t~t~~· ·<·.·" .i ... ;J: ,>; '. ··:·,'' j • '·~" • ·.-::!,:.·· .. • ,··:"~" > • c··~,·');:~ .. ,.,,. :.:-' 

. ..•,. · .~r . ..Kav~aug}?.'s work on priyilege., iss,l:les for'the Office of: the Independent C,oun~el ·· · 
.: . .,, , '-';as qonsisten:r~itp hi~ work on Execu~tve Order 132~3. :: .. ~. · . , .. ·, ·· :.. · 
f.'.~:·:: ,: . 1, ' .... - ' \ .~"t , :.~ ·.; . ~ ( , ··.,, • ~· • ' - ·,.' ·'.', • ' • 

.. . . · · ./ .;· .~r. Ka~anaµgh argued on be~alf.,o,f t~e ·Office, gf the Ihqependent. CJ<?~sel :th~t 
· ; · ... : < gpvemment attomeys·in the Clinton.Adniji1istratfonc:ould riot invoke the . ·; .. 

· '. ... : '&ttome.y,.etienf privilege to. blockthe'pr9d~c'tipn 6:tinfo~atipri't¢le~arittl{a· · ·· ~· ·. 
. •· . ·:re4erafprimi~al ~nvestiga,tioµ. Thefecfer~1.'c9urts ofappeaL~gtee,d ~ith Nir. 

, :,,:. ;.·:/:·;K~va,n~ugh's.~~sitip~~ ·· ··· · · · · ·· ·:-- ,:··· ·.: · .· ·· · .. ··· · · · ' '::': ·: .. 

.· ~." 
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' - ~ ... 
' ~: .,. . ~· ' .. 

••.•• ''j,~~~d=ts&~~~~f;1;~cb~Jf~~t~.~~~:;.t:t::6~~tl~~1~,Wai{ 
. .. . . < Secret Seryfoe Agents in federal criminctl pro.ceedirig~; .. the'fe<;leraFcQuft 6'( :· . . ... · 
. , . \ ~peeals agr~~d ~th ~r..K~y#,augh'.·.s"p()sitioll·:''" .·. , · · '·.·. ,,<,. '> ''.': ~·> .'·':':;r "' .• , .... 

. ~ . .., 

.. ::, .. ' 

,::, ·:: ] ' ', ; ;- · .. - . . . 
···c'.:., :,. ',. · •. ,. . ·. ~ , 

.,·, 
•'·:; ·' . ·, :.. . ... ~· ,· . ~ .' ·.·' .. ' 

..·:'. 
.. .i::· ~ ' . .. '"' . 

. ·.'·'."· 
~· .~' . 

'. ".< 

'.• 

...... 
)',' 

. ~: . 

'· , .. ,. 

,.,:·- '. .1'.· 



. ·Mr. Kavanaµgh arguedbefore th~:·suprefu~ <:;burtthafthe attorriey~client· . 
... . privilege; once a client was deceas.ed; (,lid not apply with fun. force in federal 
· crii:ninalproc;eedihgs: . '· · · · 

Nothing in Executive Qrder 13233 purpqrfa to blockprosecutors'or grandjm_ies 
from ga.in.ing access to preside11tijil r,ec~rds ina criminal iny~stigation .. 

. . . ' ,'., . '. . -... ' . ,. .. '• . ·- . ' ., ·' ' 

• · Executi v~ ()rd er 1323'.l simpi y establish¢s 'pq licies arid: procedures to gbvern requests 
· for presidential.records and the .assertion ofc;onstitutionally basedprivileg~s. · ff does. 

pot add.ress ~henan.assertiOn of ~xecutive priyifege shoul.d be made or .. w,nvl(l be · · 
successfol. · · · · · · .· · · · · 

Executive Order 13233 specifically rec~gnizes that tli~re are situations where a 
party seeking a~cess to presidential.recotdsmay overcome the assertion of ... ·. 

·.constitutionally based privileges .. se~S~cti()rt 2(b):' · · · 

With re;pecfto the r9lethatMi': l(ay~n~righ m~y or m~y no~ have' played ihthe ... 
GA O's lawsuit against Vfoe PresidentCheney's energy.task force, it is; the President 
wliodecideswhethef to challenge almysuit Mr. Kavanaugh's dutJ;asJ1is.a.ttorney;. 

··which is the duty of all law.yers, is fo nmke.the best legal argmpents possible for his • 
.. client in every :circumstimce. · . · · · · · · · · ·' · · . · 

. As Vice President Cheney stated. ~bniestih,g the mer!t~ pft~e G,AQ law~uit,. ''What ... 
Iobjectto, and what the President's objected tO, and what we've told the GAO we ·. 
wori't'do,is 11lal<e it impossible for me or;futme vicepfesidents. to ever have a ' .. 
c;onversation ,in cpnfidenc~ with~anybody,,Withoµt haying,'ultimately, t6 tell. a 

'member. of Congress what 'we.talked .about and what was said;" ·· ·· 
• '• • • ,v' ' ' ' • ' ~' •• '. 

As theU.S.'.:Supreme Cou~ ha~ stated;:"Unles~ [the Presidenffcah gi~e his . . , 
advisors soine assurance of cnrifrderitia1ity, cf Presiclentcould riot expect to recel:Y~ 

· . the fuUanclfrank s~bmissions offacts·.a~q.opfoioqsqpon \,Vhi~h effective.· ·· 
< .discharge of:hi°s ,duties dtrpends. 11 Nix(m v: Administrator of (Jenera! Se,rvtc.es, 43 3 ·•. · 

.. U.S.42~.' 44~ (l.977) . . . . . . 

' ' • ' '.> • • : • ·: • ,• ~ , ' •• • • • • • : ' ' ·, • • • • - • , c : ' • ' • • ( 1 ' 

The case againsfVice Presiderit<;::heney' s energy task force was ciismiss'ed b)' a 
· · feder'al judge .. The 9ourt lield that the.Comptroller Generaf did riot hav~ standing · 

to pursue an action. seeking to corl1pet ~he Vice President to d.isdose d6cum¢nts · . ,. · . 
relating tO meetings' of the energy task f6rc~ ov.er which he pre.sided," See Walker · .. 

v. Ch~ne,y, .230F. SupR.2d 51.(2002): ~AO c~ose n~t .to appealthe deci~i9µ. i 

I 
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. ·.· .... Brett Kavanaugh ~santaFelndef/endentSchool Dfs,triclv. Do~ 

Allegktion: .· In Santa Fe Independent Sc;hool District v. Doe, 530 U.S. 290 (2000),Brett 
·..• ·. K.avanaugh onceagain demonstrated his hostility to.Jhe separation; q~9hµrch;aq.d 

. :state by defending a high school's broadcasting of prayers over its public address . 

. ··. systemhefore football games. The u:s; ~µpreme Court decisiyely 'rejected Mr> 
· Kavanaµgh;s radical afgument,·hold~ngtlwt the pre-game prayers in qu~~tion 

· ·. violated the First.Amendment's Establishment Clause .. · . . . ·• .·· 

~ · .. InS<i11t~ Fe Independent Sr;h()of Di;trict; Mr~ Kavaiiau~h filed an ~micus b,ri~r"on . · · 
· · b~balfof his clients with;the U.S. Suprem~ <;ourt and argued for the principle that a ··· · 

·public s~:hool is not requii-ed.Jo discrimin~te against a student's religious $peed.I. · .. · 

-~· 

· 'fhe_ s~hooJ district permittedhi'gh school stuqent~ to. clio6sewhethera,st~ternent .. 
would be delivered before footballgan:ies and, if so, who would deliver tlrnt 

. message. A speaker choserito de.liver a pre7game message :was allow~djo 
. c;hoose the content Of his or hetstate1nent: ·· · .... · 

,;»: 

: ) . .. . . ' ·:, . : .. ' ' ' '.· 

.·As Mi:;• Kavahaugh's brief p,ointed out; the school district's policy d~d:'~rl.ot 
. fequire o.r even encoitrageJhe.sfodentspeaker to invoke God'(name, to utter 

religious words, or to say a.'.prayer' ofany kind. Nor,· on the ot.her'b~pd .· 
..•. (did] the school'policyprevefit;the student from doing so. The policy[ was] . 

. thus entirely. 11eutraltoward religion andJeligious ·speech." · ··· · · 

' " 

.. Mr. Kayanaughargued Onbehalfofhis clieritsth~tthe~sch6ol~jstrict's;pollcy did .. ·· 
not run afoul of the First Amenql11ent simply because .a student.speaker ·1llight 

. ~hoose to invoke God:~ nameor'SAY a"prayer" i11 his or her pre:.gaine.st:~1t~merit:, 
His brief.pointed out: "Tbe Co~stitution protects·the ... student speaker. ·· 
\vho chooses to mention GQd just asmu,chas it protects the; ... s.tudent·~/·.·· 
speakt;r who chooses notto mendon·G.o.d.'~ . . .. . . 

. ' ' .,. .. ' . : " ·" ,'' " ' ' .~ . ·:-·· ' 

!' - -.-. ' - ' ''-' .. • _:· '. . . :. : . .' . '.· 

l\1r. Kavanaugh's arguments were based upon well-established Supreme Coqrt • 
p1re.cedent holdingthat the, government does nofvfolate th~ Estab!ishinent.Clause ~hen·. 
private speakers avail themselyesofa neutraily ayailable school forµ111 to ~ngage·in• 

'' religfolis speech: .. ' . 

·in tile .amicus brief that Mr; 'Kava.n~11gh f;Ied,.'on behal(ofhis clients, he carefrtUy 
.. distinguh;hed hetWeen individual religious Speech in .schools~ which,; is prot~~ted by..· 

. t4e Constitution, and_governmeJit-:require,dre~igious·speechin,schoo.~s; wiilch·is·; · · · ·· 
·. prohJbiited by th~ Constitution .. · · 

. ~ ···.'Three pemocratic State Attorney~ Generaljoinedan amicu~ briefin. SaJ;!f~ Fe ·.·• 
Independent Schop! District taking the s.ame position thc:tt Mr. K.avarlaugh toQk on ]Jeha~f 

·:. 'of his clients:. ·· ··· · .· · · · · , · · . · ·· 

' \ 

·<··. 

'1·: .. ' 

· ... 

''.""' 
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, ,Brett ·~avanaugh "':' Flori,da Scho~l Youche'rs 
.. ·.. ' '. : . . . ·, .. '• 

'···"' 

· ~ilegatfon: '.·. BrettKa:vana~gh demonstrat~dhis hostilhyto the separation of church and state ·· 
'. and to public educat.ion when fie,defended; the constitutionality of a:Fforida school···' 
' 'voucher program that qrhins iaxp'ayers 1 moneyfrom public schools to pay for ' 

.... students to att~n~ religious:.schools: • Blfshv .. !f olme~, 767 So. 2d 66,8 (2000) ... 
' ' ' 

'Facts:· 

·;.. ·'while anattofqeyhi private1>ractic~;Mr.,l(avanaugh was part ofaJarge te~m of 
lihvyeirs representing Florida state officialsin defeiiding Florida~s opportunity . . . 
. s,cholarship program. ·The prograiµ provided, children in failing publi~ schools:vyitl] , 

.· aCC@SS fo a high~~uiality education; . . , .. · . ·.. , . '' , . ' . 

. . ../• The opportunity sch~larship program is aHm.ited pr~~ram that allows sfodents · • 
' al failing pu,blfoschools fo transfor tcfa better public school or a private, school at~> 
public expense. · · ' ' · · · · , ·· , · 

:, ; ,. 

0 The opportunity scholafshi11program is carefully tailote<J to giv~ choice to · 
thbse parents who need 'it and to. Spur public scho,61 improvementthr§ugh 

. Cqll}petition. · · · · " 
... . . . . 

./ . , .'Religious and non-r~ligi~us priv~te schoolsare aHoweclto participate inthe 
· program on an equaLbasi~ and all public funds are directed by the ptivate and 
· ind~,pe11:deiit choices, of P3:rents. ·. ·. · ·' · · · · .· 

"."'·'•! 

.. );> A.three-jJ4ge p~nelofFlorida;sCourt of Appeal for the:F!rst·District unanimously .· 
.. · , · .. agree<J with the position taken by Florida.officials. All thre.e ofthesejudg~s were: · · 

);> ; 

appointees of Lawton Chiles,. the former. Democratic Govemqr of Florida .. The FIQricia 
Suprerpe Court declined, to review the :C6ui1::of ~ppeal' s decision; ' See Bush v, F!aim~s,' 

... J67 So. 2d 668 (2900}. . . . 

During Mr, Kavaria~gh'sinvolVernent in thi~titigatiol1, .the.main issue was wheth6rthe 
Florida Constitution prohibited, the use ofstate funds to pay for the J( ~ 12 education of· 
sJudents attending private schools, regardless qf:whyther they were religious or . 
nonsectarian; ' ' ' ' ' ' 

. > ·.• ,L',, 

· :Ftorid~'s opportu,nityschofarship prQgt~mienjoys sJbstantial ~upport among 
. Florida's African'-American.populatiQn. TheVrb~n League of Greciter Miami; for •··.· 
'• e.xample, intervened in· court proceedings to defend the' cpnstitutionalit~ of the pfogratn. 

;.. · · TheU.S.Supreipe Court has upheI,d th,~ co11~titutio11ality ofa school voucher prograrh in 
/,CleyS!landthat i~ similar to Florida's opportunitYscholarship program .• See Zelman v: .· 
· Si1J1mons~Harris, 536 U.S. 639 (2002). The Zelman decision vinciicated the position that 

Mr. Kavanaugh had advocated on behalf of ~is clients in the Florida Htigatfon. · 

·-· ',) 

'; ' 
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Brett Kavaqaugh ~ Sta~r ll~p()rf • 

. _':·f: .. 

Allef!ation: , . Brett Kavanaugh was ~ 90'."autho:r~f In<;l~penge~t'"counselKe.n Stari' ~.· feport to . 
.the House of Representatives, .in which St~rr allegedthatthere were grq'unds for 
itnpeachingP,residerttClinton. Kavanaugh' s parti.cipation in Starr" s investigation·· 
,of the Monica Lewinsky affair evidences his partisan, right~wing ag~nda. . . 

•. . : - ' - •1 - . • ' 

Facts: -.-.· 
.. ·A.Ccpidillg.to .rtumet~us. pfess reports, Mr. Kdvamp.ighdid not author the na~ative se~tioµ 

of the Independent Counsel's report that chronicled Pr~sident Cli.nton' s s~xuaP 
· . encounters with Monica tewirtsky. · · · · .• 

l'he ~ection'ofthe b1dep·endent 'counsel's report co:-authored ~Y Mr. Kavanaugh;_ 
grounds for impeachlilent-w.as req:uir.ed'6yJaw. · · · 

· / Fede~al law reqliired Irid~pendent'courlsel Starr to advise the.Jfouse of , 
.. Representatives of"any substailtiafand credible inforrµation" uncov~reddtiring 
:·the\::our;se of hi'~invest~g\lti'hn that illay''cohstitute grounds.for impeacllii}erit .· 

. .., .• . . ."\., ' ,. . :·- ... . -.. :· 

:.r··· 

k· >The,Independ.ent 'couns~I's reportneyer ~tated tl,.at Pres.ident Clji,t~l:i shri:ul{have 
.. ··.beep impeached~ .. J'~e report explained that the Office of Inde}Je11d,ent t;9,liQ,sel'h,fld . 

: ·· .. lllncoyc~red .substantial andci;:edibl~ infofmfl:tion !,hat '!lllY constitute groun(!s f (}r ·· .. 
... impeachm'ent. This con~~usion wa.s dearly borne out by subsequent ev~nts~ ;.< · · .. · 

· \/ · . Th~ Hou~e·~tRepresentafi~es detefrnined that the information presented by the . 
. Independent Counse'l constitvted grounds for impeachment ,By a voteof42~~, 
.2.06,Jlie House voted to impe~chPresidenfClliitc:mfor perjuring himself']Jefore a 
gn1nqj~ry. And b:Y a vote of221,;212; th,e ijcmse voteq to impeach Preside~t 

'.Ciin:ton fo(obstructingjustice'. · · · · ·· 
-·','. "•· :' .. , . ,..~ '.·. 

./ · .. After 'atriaLin th~U.s.· Sen~fo; fifty Senatbrsxot~d to remove PresidentClintoti .. 
'from' office for obstrucfi:ng.justice .. ·' · · · · ·.· ·. ( ' ·.· . · · ·· · 

' ./ Nullle;oµs neiµocrats CQ~S(>Oll,sofed a cenS,\lre r~sofotion intfoJuced by ' ' 
·Senator Feinstein that statedthatpresident Clinton "gaveJ~lse ormisleadh1g 
testhµonf and his actions []had the effectofimpeding disco~~ry ,of evidence· . 

"'inj(idicfal:proct)edings.'\S.Res.44, 106~?~orig. (1999) .... ,. ';, ·. ·· ... · .. 

• Members of the Senate tvho ~o .. sponsb~edthe ceQ.:sure.resolution.ir1cludetl: . 
Sen\ltor. I)µrbih {D-IL ), Senator)Zenne,gy (D::MJ\), Sena for, Kohl {D.-'Wl), ·· , 

: S~nator Sch timer. (D-NY}, Min~frity .Leader· Tom Daschle (D--Sb ), ang 'Sel)ktor 
. JohrtKerry(D~MA)~ . ·:" : . . . , · . . 1 . • . . .. 

1
• • • .Then~Congressman Schum.d, _as'·Sehafor,.elect Matbd that ''it is· clear.that the" · 

·.President lied when lie testified b~fore the"gran4 jury:"' · · 
< ·, 

". 

. ;:•' 

1''' 

''' 



, r 

··lJ .. S: District. COµrt Judge· Susan Webber W~ight)ater held Pre.sidenfClint~nin 
·contempt for "giving false, misleading, and evasiVe answers that \Yere designed to · .. 

, · · obstructthe·jud~cial pro6ess" in PaulaJones's sexual harassment.lawsuit and,. 
·· ·.ordered him to pay a fine of $90,000. 

. ' . . - ~ 

In January 200 r~ Presidellt Clintonaclmittedtd.giving "evasive and misleading 
'answers, in viplation of Judge Wright's discovery orders" du~ing his deposition.in· 
Paula Jones' s sexual harassmentJawsuit.. As a result, he agreed to pay a $25,000 

· fine and give up his law lic~J:?.se fpr five year~. . 
- . .. . . -,·i 

the U.S. Senate already has confirmt;d numerou~ judicialan4 otller nominees who. · 
w9rked for'Jndependent Counsel Ken· Starr.: ·· Nearly all of these nonlinees were 

' confirmed either unanimously or by yo ice vote . . ' . •' ' ' ', . ' 
. ' . ' . .· . ',•' ' ·' 

. . ; .·Steven Colloton served as Associate Independent Coun.sel 'frtim 1995 to '1996 and 
· was confirmed.for.a seat ori the U.S. Court of Appeals for the Eighth Ciic:uiton 

: September 4, 2003 bya. vote of 94 to T ... He wasconfirmed to be the VS.· · 
~:Attorney for the Southern District of lpwa on Sept6mber 5, 2001, by a vpi~e vote. 

John Bates served as Deputr Independent Cmiµsel from 1995 to 1997 and w~s 
.. . cbnfirmed for.a, s,e~ton the U.S. Dist~fot Court for the District ofColumbia ori .·· 

•December 1,1, 2001 by a vote of 97 to 0. 

. . :Amy St. Eve serv~d as Associate. Independent Counselfrom 19_94 to 1996and 
was confirmed for ·a seat on the u.s; pistrict CqurtJor tlfe Northern District of. 

'.· Ulinois on August 1;··2002, by a voice vote. 

· Willfam Duffey served as AssociateJndep~ndent Counsel from 1994toJ995 and ... · 
.. ·. was confirmed for a.seaton the U:S. District Court for Northern District of ...... ' .. . 

· .· • Geqrgia on June 16, 2004, by .a yote ·of 97-0 .. He was previously confinp.ed t9 be · 
the U.S. Attorney for the Northern District of Georgia, by a voice vote .. · 

' ' ' . ' ' -~ ' . . . ,, ' " : - ' . ' . . ,-, . ,· 

Al~x Azar served as Asso.ciate,Independent Counsel from J994 t~ 1999 and was . 
confirmed to be the Deputy Secq:~tfiry of theDepflrtrpent of Health ~nd Hmrtan 

'Services on July22, 2005,by a voice vote: Ptiortothat; hew~s.cohfirmedas· .. 
· G:,eneral Couµsd,ofHHS oh.Augu~f 3, 2001, by a voice vote. • · · · · '· 

. · . Ke,vin Martin served as Assodate. Independe,nf Counsel. and was ·qonfirmedto be. a 
°Member of the Federal Commµnications Commission on M.ay 25 ,200 L by a, ' 

· · voice vote .. · · · · · ·· · · ·· · · · · · · · · ··• · · · ·· · · · 



Brett K;ivalllaugh ~Vince Foster Investigation 

. ~rettK~yanaugh' s wotkfoi 1ndepertde.nt Co~sel j(enneth Starrwhil~he 
investigateg the. ClintonAdministratio11.den10nsttates Mr. Kav~naugh' s 'partisan, 

· right wing agenda. In particular, Mt. Kavanaugh investigated;the circuinstanc¢s 
. surrounding former Deputy. White Hmise Counsel Vince Foster's deathforthree 
years after four separate investigations already ha,d cond1,ided that Mr. F9ster · 
committed suicide. · · .. · ·· · 

Mr.Kavanaugh's work ontheinvestigation.ofVin.ce Foster's death·de.)t~nstr~tes 
his fairness and impartiality. ' ' ' 

Mi. •l(avanaggh was. the line .attomeyresponsiblefor the Office ofindepe11dent 
Counsel's investigationinto Vince Foster's death .. Mr. .Kavm1augh also prepared 
the Office oflndependent Counsel's report 01}Vince Foster's deatll:. · 

In the report prepared· by Mr. Kavanaugh, 'the {)ffice'oflndepehderit Counsel 
concluded that Vince Foster had committed suicide, thus dyPllfi!dng' l.lltematjve 

,: conspiracy theories adva11ced by crit~cs ofthe .. Clinti.:m Admipistration. ·· 

Mr. Kavahaugh'~.workon the investigation ()f\Tince Foster's·deathwas ~aretlll a~d . 
tbor()ugh and demon~trates his outstanding•skill~;as,a Jawyer.·• ·. · 

· · ·~··. · In investigating Vim~e Foster's death, Mr. Kavanaugh\Vas required t? rp.anage and 
· reyiew the work of numerous FBiagents anq investigators, ·FBI1l.lboratory . 
officials, ·and leading nationalexperts on forensic and psycliologicalissues. 

- ;' ' ' ' ' .'' - _., - ': _. ·. "' ,. _ _.. , __ ,, . 

./ ' Mr. K~vanaugh conduct~d infor\Tie'Ys with a wide va~ietygfWit~esses Q()llCeming. 
both the cause ofVince.Foster's death and his state ofmirtd; . 

. W.hile so.me ha Ye compfained tpat th~ 11'\leJ)enilebt Co~sel? s mvestigiltion cit .. · 
.Yince Foster's death took too long and was l1nnecessat"y, ci cc;ir~ful,'thorol1gh, and · 
detailed investigation.was·rtec~s~ary ~mder theJndepende11t Co1fns~l'~·'.111andate. 

The reportprepated by l\1r. Kavanaugh demonstrated sensitivity.to.Vince Foster's 
. family', 

Although photographs taken ofVince Fost¢~'s body after his de'ath'w~re releyant · 
tothe investigation, they were excluded from the report prepared by Mr. · ·· 
Kavanaughbecause"[t]he potentiaLfor misuse and exploitation of such;,.· 
.photographs [was] both substantial and obvious." · · 

.Th,~ Pffice oftheindependent Counsel's investigation irifo the death~f Vi~~e Foster·· 
~as 'compelled by its. court~~ssigQed Jurisdietion. · 
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Facts:. 

In Santa Fe Independent Schoo!Distrtct'v; Doe, 530 U.S. 29b (2000); Brett···.... . 
.... Kavanaugh once again demonstr.ated hi's l,iostility to the separation Of church artd .·· 

·.·· •. State by defenqirig a nigh ~chool' S br<;)ac;icas~ing of prayers over its pup lie' addFeS.S .·· . 
. . ·.· .. ·system before.football games. TheJ_J.S. Supreme Court decisively rejected Mr.\ 
. ·Kavanaugh' s r~dical argument, nolding,that the pre~game prayers in questioh · 
· · violated the First Amendment's Establishment Clause. · · "-,; .. · . . . ... .'' - . ' .. , ,,,· 

', '~·· ... · .· ,. , I'n Santa Fe f f(dependent SchoofDi-\'trict, Mr. K'avanaugh filecl anamicus brief on 
• pehalf of his client~ with the U .s: Supreme Courtand ~rgued for the principle .that a 

·· public school is llot required to discrimiliate ·agafosta sfodent's religiou~ speech. · 

The school district. permitteq high school stm;lents to ~hoosewh~ther a statement . 
would be delivered before football gam,es and,:if So, who would deiiVertha( , 

' mess~ge. :A speaker chosen todeliv,er·a pre~garrfe ll1essage was .allowed to 
choose the content ofhis.orherstatenient , , , ,, , , , 

··As Mr. Kavanaugh's brief pointed O\lt, the school district's p~liCY did "not , 
require or even encourage the student speaker fo invoke Go~'s name, t0 utter 
xeligious words, or to say a 'prayer} of any kind .. Nor,.on tllie 0th.er hand . .· 
[did]the school policyprel,'ent the studentfrom doin,g'so; ·The pglicy [was] 

··.· ·: •thus entirely neutral toward rel,igion and religious speech."'··. · · · 

. ' ·, Mr: Kavanaugh argued on behalf of his;cli~.l1ts·that the schoofdi~trict's pqJicy.did ··. 
· not.run afoul of the First.Amendment simply beca\lsea st_udentspeakermight . 
choo~e to invoke God ,·s~ame .or say a ''prayyr" in his or her pre-game st~terhent . 

· His brief poi.nted out: "The'.fonstitiitibn. protects the .. , student. speake~ 
w1to'ch0Qses to mention Gbdjµ$tas mucll asjJ protects.the. r: ~t,udeht • 
speaker whro chooses not to melltion (;9.~t;' · ·· · · · 

Mr; Kavanaugh~s arguments were based Uponwell~establisbed Supreme Court 
· ·· . precedentholding tha,t the govemniynt does'n~t violate· the 'Estab.lislinlentCla.use When · 

, priyate,spea~ei-s avaiJtheipsyfves bf(.! neutraJly 'avaifab.leschool forum to engage in 
· relig~ous speech. ·., 

. In 'th~' amicus brief that Mr; Kavanaugh• filed ~n1 behalf of his clients, b~ carefully.,. 
, distfo:guished between indiyidual religious speeth iii schools, whicll1is protected by 

the Oonstitution, ~nd government-.r,equh;ed religipus spee~h iµ schQols;wbich is· .· .. 
,prohibited by.the Coµstitution. · · · · · · · · · · 
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' • • • - •:. ~ • .. .J, .: •• • .•. ,1 
> :.':'~:·~r: ..... ! '. ·,. - __ .,. ; 1· 

···.. · : . ~r~it ~a~a.natigli~~·Fior:i~ft ·s~~r9•.:~oti~her~ 
;.; . . ·P ;'' ·'·' 

: ·.Allegation·:· .. · ~r~~K~va;a~gii,detjl~J1~tfated,~i~ h.~~mity.toth~'separatfon.·ofch\rr,c~.'afig;;~f.~tb:· .. Y ._, '.;'.'. ' ·.·•·. 
·.- ;)l, '·:·l·'.·t·." _,::~.·.:.' .. ·· ')I~aµ,c;l to puplic·.~dµ~ation .when;h~.,def¢np'ed: theJc>~.stiftltioriality.of a'.'floti?Ia::$¢lJ.ool'·-:. :: · ·· .. · 

· . . - ·.:;~V.oiich¢r progr~fi,rdhatdtains'.taxpayexso:qictµe§'from.puhlic sch9oJst~ .. pay:;f6t. ·. ' ' 
·:i: · - :, ;;stude#is to'iltteng:religidµs· sch(;;ols.: BPcsh\1: H,olm~s, 7'67 So .. _2d .. 6(i8J20QD,~ . 

;;-:_·'·"~·-·-,.<.,. .. , . . . ·:-.= .. ,. "·-~.· .. ~ ... -~·- .. r .· . .': .. ·. , :. . :;, -~ ,..~. . 
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. ./J}: ':~/; A"thr~~:j~dge panel ·<if Florida'~ ·court ~fAp~~~f ti>~ the· First District una1'im:Ously · · . 
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Eloiida ~onstitution ptohib~ted the. u_se. of stafii(:funds t0 pay for the.k:-12 edµdatie>ii'·\Jf ··~• 
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. ; The indepe~dent Cc:mnsel's report'nevei::st~tedJhaJ Pr~sident Clint(m should have .. · . 
··· · been iimpeached. The report explained thafthe Office ofindepehde~t Counsel had .• · .... · .. · 

uncovered sqbstaritial·and credibfoinfor~~tion tlla:t may constitute ground~ for •. 
·. ·. im peachlllent .. Thi~, conClusion was ·.clearff. 6orne out by subs~que*l events. 

'·';. 

., \," 

Numerous Democrats co-spons~red a Ct1risure resolu.tion i~troduced l),y .·· · ·.. .· 
Senator J;feiinsteinthat statedth~t ].>r,esi(Jenf{:linton ''gav~·false pr µiislea4iing .... ··. · 

· testimony· and his actions []·had the· ~ffe.ctof· impeding dJscovery ()h~viderice · · · · 
injudkial proc¢edings;" ~:Res:,.4(l66th CoQ.g. (1999)'. · ···' ·.····. ·•· · · . ,,' · .. ·. · 

.· .• Memb~rs.otthe Se~ate who 'cb-sponsdred.the cepsme resoluti~nin~luded: .. '• 
··.Senator Dµrbin (Q.-IL ), :Senator K¢hnedy CP"' MA), Senator K()hl(D,. WI),· 
·,senator Schumer (D-N'X);·Minority·Leadertom Daschl~ (P-SD), and.S~nat6r 
.JohnKen;y(D~MA).. . . . . . . . . ... 



------ -~--, ' 

-' -- U.S~ District Court Judge Susan WebbetWrighrlater heldPres!denfClihtoP i11 

con,tempt for'' giving false,'misleaqing, and, .evasiVe answers that wer~ des1gnedt6-
·, -. · obstrnct thejudiCiafprocess''. in'.PaulaJones's sexual harassment lawsuit am:L 

9rQered _him to pay a fine of.$90,000~ ·· · --· 
.>·. 

-In January 200 l; -President Clil}t~n admitted to giving ''evasive <:md m~sleading 
answets1 in violation of J:udge _Wright's·discovery orders" during his dep.o:~itjon in.·· 

- Paula Jo~es's sexualharassmentlawsuit. As a result~he agreed.to pay a$25,000 
fine.and give up his lawlicense for five years. - · 

The U.S.' Senate al~eady .has confirmed-~umerous judi~ialand other nominees who · 
. ;worked for Independent Counsel Ken Starr. -- Nearly ~ll of these nominee~ were _. 

confiprned either unanimously or by voice vote. - · · · _. -·· - _-_· · · · 
. ' . 

· Steven .CoHoton served as As.sociate Indeperidel1t Counsel frofo 1995to1996 and -
was confirmed fora seat on th.e U.S. Court of Appeals for the Eighth Circuit:on 
September 4, 2003 by a vote of94to 1. He was confirmed to.be•the U.S. - , . __ 
Attorney for the Southern District oflowa ori September 5' ioo L by a yofoe vote. ·. ' 

' . .. - ,. . ' ,· ·. . ' .·-- ·' ,' . 

./ --- · John Bates s,ervedas Deputy Independent Col1nselfrom 1995 to 1;997 and 'Yas 
. confirmed for a seat on the U.S. District Colirt for the District ofColumbia on 
· Dec~mb'erll,-200l, by a vote of9itoo~ -. · - . 

f\,my S(Eve served as Associate,Indepenpent Counsel-from 1994to1996 and_. __ 
was_confirmedfor·a seat onthe:U.S.-District_Court for theNorthern-District-of" 

_ Illlnois on August l, 2002, by a voice vote. - . . . . 

William Duffey senved as Associate-Independent C~~nseLfroml.994 to 1995•al'ld . c 
was confirmed for a seat on the. U.S. District Co'tirt'for N()rtherrrDistrict·of - .. -
Georgiaon June 16, 2004,by a vote of97-0. He was previousl'y corifirrnea'tc} be 

' th:e,U:S. Attorney fortheN()rlhern Di~tiictofGeorgia, by a voic_e vote. · 

AlexAiar served as Associate Independent Counsel from1994t0-'199ff~l1d was . 
';confirmed ,to be the Deputy Secretary of the 'Department of Health and Hutnan 

Services on July 22, 2005, by a voice vote, r Priorto that, he was confirmed as 
GeneralCounsel of HHS on A-ygu'st 3,,2001, 1Jya voice vote. , - -

--.-. ~ l(arinJajmyrgut: serv~d ~s As:soc~atelndepend~nt Counsel _in 1 ~98 and was ' . • _· -, -
· . confirmed to b.etheU.K Attorney for the DistrictofOregono,n:dctobef 3,2003, 
.by a voicevote:· - - · -- ·- ' · -. 

Rqd Rosenstein seryed ~s Associat~ Indep~ndent :Counsel fro1111995:-f997 an,d. · . 
___ -was_confirmedto bt\the U.S:Attorney for the District of Maryland ori Julyl.,. 
2005, by a voice_vote: · · - · - · - · · 
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; ,. · . Ail~g~tioni ~' · \Brett K~~fui~~~h' s. ~ork.f6'rh1d~~~nqe~(C~rtusei Kenpeth Stfu ·~hit~ ~~ ''· c .·' · .. · 

· "·· ;"· · · '. : · .· inve'stigated the ClintoIJ. Admiµlstration 'C:ieilloristrates Mr. Kavanaugh's:pari:isan; ·, 

·~ .. ' .. :_-,: ' 

. ,right wing agenda. In patticµ~ar, Mr. Kavana~g4 investigated.,the.ci'rctµhstances ·. 
. surrounding former Deputy White House Cpunsel Yince Foster's d~ath fqr tht~e\ ' 
. ·years after four separate investigations already had· concluded th.at Mr. ·Foste~ 
· cotllniitted:~ui:ide. :. · ··· ,., · · , · · , " . .. . :.: ··. :· .. · ~ · 

' "'-.· 
. ,.:-- ._,,. . .:· ... ' .... \.:.-·; . ,-, . ~ 

~ ~~ .. -- " . ;; . ' ·: .; ... '; .• . ·•. ··. ~ ... ~.. . ' . . 

.... ·. ··:. ·'.~·' .·:,: 1Mr .. Kav,~n:11ugh's ~ork on ~he~.investig~#~n'o~VinceF()ster.'s .. death.de~onst~~t~!i; ·: 
, . <. ·: · ,: ]~isJairness and·imp~rtfali~; · /. • :• ' · · ' ::. ·. .· · · · ··. · ·. ·· · · · ' 1 ····"' · ·• · 

..... - ·.· . ·!\':I/ K#variaugff~a~· the 11rte~ttttorn~y t~sponsibl~·f6r th~ bt~ce 9£1ri~ep~~pe~t- .· .. 
. .. . · .. ·· Coun_s~l' s iqve.sfrgatfon iifto \'in.¢e foster' s~ death. , Mt:.K~van~ugJ1 alsc) prep&fed 

· .·. . :·~ .... · the Office of Independent Counsel's report on Vince ·Poster.' s.' death, · · .· ;:'. · '.·; · 
,. > .',,~·. • •• ,:::· ••• • ' '•• 1 , , ·• ~ .,t, < l f • ' .'i" •'.' c •, "· ··:::.'.".:. 

, . . ,. " ,:-" ~-- Jn: the report:prepareq byr..1,r. Kav:anaugh,:the'·Qffice oflrid~ppnd~nf¢6ul1sel <: . , · · 

. ' .... ·. ~, 

"· .: ... : 

. .. · .~. .. ' 

· '· .. ; : ' .· cbnduded tpat Vince' Foster h~q co~mitted suiCid.~, thus:q~bu~k;ing 8:1te,m~tive . 
,~ '.,,,< .. .. . conspiracy theorfos.aq:vanced by.'c1itics'oftµe Cliriton Aclministrat~on: ,;., ···. 

·'.;.;,_.; 

•.·.'·,. 

: : . - ~· .,; . 

i 

'" 

· ... j:· · · ·Mr. Kav~naug.b',s ~o~ko~ the.inv~~tj~a,tto1i ()f,fi~u~eFoste~~s 'd~M:h:~~s citef~l :;ifd 
:. -.. _.··>. 'iti~r~~ugh · a·n~~.·d,C~ons,~rat~s ·ltls o:tjt'~·t~Ii~'-.Ilg·~~kil,.~(·a·~ .:~·.13~Y~~\·. ,~~.· .. ,~ · >· :·~·.!,:.:·: ·. . ··.· ··· ,.·i·.·. .. . 
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:.: •.. ~' '; ·• ·-Ip' irivestigatiJ1g Vin,qe'F ()Stfif' s death;· Mr; Kavanaugh, was;;tequited to madage. ,arid ~·· ' ' 
' ' ' ' r~ylew the work ofnurn,~r(m~ f BI agerits aiicf.. irive.sti,gafors;-:FBI. lab~ratoty ~·; ' • ' ' 

:.' ,. ' officials, artd leading nat~on~l ~xperi~ ;on forensiC and psycht>fogical~issu.es. ' 

. . _:_•-~r. K~van~~gh con9uct:~ i~t~rvi~~~-wth a ~d~ v~;iety ~f~ ~l~esses c~n~eruing., · 
'both"the cause of Vince Foster's death and his state·of mine!:' · . , · '. .. ''' · 
·.•. .' -- ~· .'' ·'. · .. ·' . '' ::,;,.. : ·' ··. \ .. 

. l. ·-" . '' .. j< '· • : .~·~ ' -

. While some ~ay¢ •complained ·th~f tfjy, Ii1d~p¢ndent Couris~l' s "iny¢s.tig·~ti6n &f ~ ·,. . 

.\1'ince F'.oster;s death tooktoo lmig cindw~sUilllecess·ary;'ac~ef41~ thorough,;$}~).:, 
µetail~d .investigation' was .necessary urider: the Ind~penderitCoµrisel' s ·mandati.: ·· · · ·.,. > .: •. ·.· . 

• ' • • ,;. '· '-''.' " ' • . '• • : ': :. '}11 •. • .-~ .. • . • - . . ' >! :' • . - • • . 

. · • >i":ifi~ort ~~;i\a~ed bf Mr, ~vlUla'!~del\l~i•~~t~<t ;Onsitt~J !• yJ;~ Fo';\fu'•s:,; 

.· : .. ·.· :j.: :' /. Although~~hot~g~~phs.taken of Vin,c~.~ogt~;'s .. ~iqya~er. ~i~·Aea~:~~f,e .. r~le~~t • 
' ' ' :: /' ' ::_ '·.·.to ,the investigation, they were e~cfod~~"{rom the' report prepar~d.:~y ~r:':'.•,· • 
··· · · ··:>'{:Kavri,naughbecause '.'[i]he pote~iial_ fdr misuse'andexploitatfonof'si!Ch .·.··. •·. , 

;; photqgp~phs[was]both sqgstanti~l ru.ld. obv.ious.''/;: : ':' ,' •·'.c ,,;,, c: .• -· ' 
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Brett Kavanaugh - J~dicial Nominees 

Allegation: While working in the White Hous.e Counsel's office, Brett Kavanaugh played a 
key role in selecting many of President Bush's right wing judicial nominees; and 
he coordinated the nominations of Priscilla Owen and Janice Rogers Brown: 

' ' ' } '. ' :. - ' - ,· .·. . ' ' 

Facts: · 

~ Judicial nomineesare selected by the President. Whatever one thinks of President Bush's 
prior judicial nominees,Jheir selectionc?nn()tbe attribµted io an assoCiate counsel t9 the . 
President. 

. Prior to the President's final decision,the ju#icial sdedfoh processis•a collaborative one . 

./ The.White House Counsel's Office consults with homestate senators on both 
district and circuit court nominees'. The Department of Justice and the White · 
House Counsel's Office participate in interyiews of judicial c'andidates. A ·.· ... 
con~ensus is reached on the best candidate for the position,and a recommen,datiqn 
is made to the President. , , . . . - ' . . . . 

. ·~ Over99% of President Bush's nominees to the federal district and circuit coµrts hay~ 
received "well-qualified" or ''qualified" ratings from the ABA ~the Democrats "Gold 
Standard." 

~ The President has made clear that he has· no "litmus tests" for nominees tb the federal 
courts. Nq candidate is ever asked for his or her personal opinion on any specific legal or r 
·· policy issue. The President nmµinates individµals who are committed to applying.the 
law, not thyirpersonal policy preferences.· 

~ Judges. Priscilla Owen and Janice Rogers Brown· were confirmed once given an up-or­
down vote by the.full Senate. 



· Allegation: 

Br~tiKavanaugh- Privilege ArguQtents v. Work on E.0.13233· 

,While working.for Independent Counsel K~nneth Starr, Brett Kavanaugh.fought 1 

the Clinton Administration for access to confidential communications. As.· 
Associate White House Counsel.intheBushAdministration, however, Mr. . 
Kayarmugh helped to draft Executive Order 13233, whiCh dramatically limits. 
public access to presidential records .. Such a stark inconsistency demonstrates 

. Mr. Kayanaugh's ideological and partisan; agenda. · · 

. . - ,__ .. ' 

);;> . Mr. Kavanaugh 's work on privilege issues for the Office of the Ind,epeiident Counsel 
· was consistent with his work on Ex·ecutive Order 13233. · 

7 Mr. Ka~ana~gh argued on behalf ofthe .Offi~e of the Independent tbunsel that 
gover.mnent attorneys in the Clinton Administration could not inyoke the 

. attorney-client privilege to block the productidn of infoffilation r~levant to a 
· federal criminal investigation. · · ·· 

./ Mr.Kavanaugh also argued onbehalfof the ()ffice ()f Independent Counsel that 
the attorney-client privilege, once .a client was deceased; did notapplywith full 
force in f ederaLcriminal proceedfogs, and that fed¢ral courts. shouldl1ot · 
recognize a rtew "pr.otective functiop privilege" for SecretSen!ice Agents in 
·federal criminal proceedings. · · · 

' - ~ 

. .- . ,• ' ~ 

./ The feder41l courts of appeals agreed with Mr.Kavanaugh's position in thpse ·.·. 
cases; 

. . 

·/ · Nothingin. Executive Order 13233 purports to .bllock p~osecutors Qr grand 
juries from gainingaccess to presidential records ina crimimd investig;ation. 

);;> Executive. Order 13233 simply establishes policiesand ~r~ceduresto goVerhrequests . 
for Ptesidential records and the. assertion ofcopstitutionally-based privileg~s. It does not 
purportto set forththose circumstances.underwhich an assertion of executive 
privilege should .~e made and/or woulcJ. be successful. . . 

·//. 

· Executive Order 13233 specifically tecogi{izes that there are· situations where 
a party seeking access to presidential records may overcome the. assertion of 
constitutionally based privileges. See Section 2(b ). . 

In his Georgetown Law Journal,. article, which was authored guring the Clinton 
· Administration, Mr. Kavanaugh spec!fically r~cognized the differen~e bet;veen 

asserting executive privilege in a criminalcontext and outside of a criminal · 
confaxt. 

, He argiied that a presumptive privilege for Presidential comtnunications existed 
and that "it may well be absolute in civil, congressional, andFOIJ\ pfoceedings'." 
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Mr. Kavanaugh wrote: "it is only in the discret.e realm of criminal proceedings 
where the privilege may be overcome.,,. See Brett M. Kavanaugh, The President and the 
Independent Counsel, Geo~ L.J; 2133, 2171 ,(1998). . · · 

While working in the White House Co~nsel's Office, Mr. Kavanaugh's work ~n 
privilege issues has been consistent and evenhanded, whether the issue at hand. 
involved the Bush Administration or the Clinton Administration. · 

. . . \ . . 

./ For example, Mr.\Kavanaugh worked in the Counsel's Office whentheBu~h · 
Administration asserted executive privilege to shield the records regarding the 
pardons issued by Bill Clintonat the end of his presidency.· 

./ Mr. Kavanaugh likewise was involv,ed in the BUcsh Administration's assertion. of 
executive privilege to withhold from Congress Justice Department document~ 

··related to the investigation of alleged campaign fundraising abuses by the Clinton 
Administration. · ·. · · · · · · 
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.. BrettKavan~mgh,..:. Experience 
,;._·· . . ' .. . 

Alfog~tion: BrettKavanaugh is not qualified to be a federal appellate judge bec~~se he la~ks 
. the necessary experience. . 

Facts: 

>- Brett Kava11augh has all.of the qualities ne'cessary to be an outstanding appellate 
judge. He has impeccable academic credentials and significant legal experience in 

· the f ecleral cour.ts. - ' 
·.' 

>- In his three successive ratings by the ABA, Kavanaugh has received two ratings of 
"well qualified" and one of "qualified." In those three reviews, all 42 of the . ,1, 

. iildividual rating~ by the members of the committee have bee11 "well qual~fled''or 
~'qmdified" ratings.· . · -·· -

,/ ·· .He has practiced law in the private and public sectors for 16 years. He was a 
partner atthe law firm of Kirkland & Ellis, specializing in appellate litigatio11; and 
has.an outstanding reputation in the legal community. 

v' MLKavanaugh has dedicated a substantial portion of~is career, 13 years, to . 
pu]:)lic S(;!rvice. · 

>- · .. Mr. Kavanaugh has argued both civil and criminal matters before the Shpreme 
Court and appellate courts throughout the country~ ' · 

v' While serving.as an Associate Counsel i.n the Office of Independent' Counsel, Mr. 
Kavanaµgh handled a number of the novel constitutional and legal issues 
presented during that investigation. 

v' Mr. Kavanaugh has spec'ialized in appellate law, as opposed to trial practice. He. has 
excelled in his field, arguing before th~ Suprent(;! Court and state and federal appellate 
courts throughout the country. 

v' Mr. Kavariaugh's legal experience is substantially similar to that of many Democfat 
appointees t6 the O.C. Circuit, including Harry Edwards, who was appointed' to the .· 

. court at the same age as Mr. Kavanaugh is·now.· . -
' ' . ' . : . ' ·. . ' . . ~ . . :. 

>- Mr. Kayanaugh has extensive experience in the appellate com:ts, both as a Clerk and 
as counsel. 

Mr. Kavm1augh served as a law clerk to. Judge Walter Stapleton of the U.S. Co.urt · 
of Appeals for~he Third Circuit. · 
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. · ;/. .· · · He· clerked on .the Nirith Circ4it for fodge Alex Kozinski of the .U. S, Cottrtof 
Appeals. .·· - . · : '· ' .. · · ·• •. -. , .l · r .·· ·· .··. ·· · ·., .·r. 

'1"'· •• 

. . . 
. '··. 

' :• :. ·- I 

.Mr: Kavan~ugh wa~ a law clerk to q,S; Supreme C~urt Justice Anthon,)' Kennedy. :, · > . 
\• 

·:) 

.· Prioito his Supreme Courtderkship~ Mr. Kavanaugh earned a prestigio,tis ~ ... 
. fell6Wship in the Office of the S'oJicitor.General of the United St~tes. ·.The ·• 
·Solicitor General's office represe~ts .the'Vnited.States b~for~ the S.uprefue. Cmtr:t. , . ,, ' · 

.·o, .. : ·' ·.:. 

···~·· .. ·· ·Only 4 of the 21.judges C(}Dfirmed.'totbe, Q.C. rircllit since.Pteside~t. C.atter'stetm_,.~:'. ·; ' 
: ._ : h:eganin 1977 pre;iously bad s.erved as judges. . .- .· ·.> ·. · . : .. 

•.<' •• 

Democrat.,appofoted D.c: Circuitjud:ges.with. np prior judicial experience· .. _ · ·' 
· i11clude:. Harry Edw.ar_ds, MerricK,Gai:fand, Ruth Bader Ginsburg, Ab11er ""·· · r 

. .Mikva; David Tatel, and Patricia Wald .. ·. · ·· · · · · · .· !%' • • •• • 
'.'··:··. 

.. ._,,. 

.' .. t ·' 

:.· . .,::: 

.. ·) . · .. ,. 

~-.· . ' .. Prior ~o his appointrrie11t to th~-1 st Circtiit, Ju~tic~ Steph~n Breyer hehfposjti~µ~ .that,.wete ; ·.· 
· similar to Mr. ;Kavanaugh;s service, . · · ·- · · ·. · ·· · ·. ·· ·.·. '· 

:',: · ...... · • >'' •. 

J ustfoe Breyer served as a coun'sel 'for the. w aforgate Sp~Cial J,>rose9~ti(Jil F otce~. 
:.· ........ ··· 

·.· . ./ Justi9e Breyer served-as ChiefC~mnsel of the Senate Judiciary Cor~uhitt~e; for . . " .·. ·.· ., · ... 
... . . . . . . . .. , . . .. . .-' . . I• . 

. then-Chainnan Edward Kenn~dy- .· _ ... ·· · . , .··. , . ·•· . · ·.. . . ... · . , , ·· .'. 
·' ·:.1.'' 

·~ . ·;: Inhis 2001•.Year-End Report on.the FederalJudzciary,ChiefJu.stfoe~Rehriqui~t~gu.ed 
.. that "we must not dr(\lstically shrink the number ofJudicial nominees who have·.. .; 

. . . .. . . . .•. . • ., . . .. ,. '· ... ·I,· ·. : 

substantial experience in.priyate·pradic~." .The Chief Justice also rioted in.his Report· 
;· ·that "the federal)udiciary has traditibnaJiy·dl"awnJrorti a wide diversity of professional 

];)ackgrounds, with mariy ofcmr mostw,ell,,tespectedjudges c6miµg froi:n private· · · · 
· · ·., pr,actice~" · · · ~· · · " · ·· ,: : 

.. 

f/ . :· Sµpreme Court Justice Uonis Braml~is Spent his whole career in·pi:ivate practice 
. ' before he was nailJ.ed to the Supreme Court in 19.16. · · · · · 

.·• 
./. 

} . , .. 

Supreme Court Justice Byron White spent fourte,en yearsi11 private practice and · · 
. two,:'years at the Justice Depa,rtment bef9re his appoii,1tment'to the Court by . 
President Kermedy in 1962, · ·;d. · · · • " ·· 

··.· Su.preme•CourtJustice Th~rgood Marsballl,la{{:nojudicial experience~hen 

- . ,~ 

. -P~esident Kennedy'r¢cess appointed hirrito the Second Circuit inl961. Marshall 
·. h~d served in 1private practice .and. is Special Col,lPsel ·and Diredt()r oUhe_-NJ\4G.:P·, .. ' 
pi:iorto his appointment:. · · ,, , · · · · .· · · · .. · · · . ·· . · 

. :1, ~ ·"., . ·. 

> · · ··•• . President Clinton no.mi~ated, and the Senate .confirmed, a tOtal of 32 Iawye~s · · . 
· ·.· withmit any prior judicial experience t() the J1.s ... Comi :of Appeals, iuchidirig J~dg~s • ; 

David Tatel and Merrick Garlaiidto the DC Circuit. . . . . . . . . 
• . • ,. . . . • . ·,,•\ ·- .I..'; •: •.. 

.,·, 

. •::· 
~: ' 

'.\ '· !'°·-· 
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•:.,' 

.;;'." . 
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Confirmed Clinton Appeals Court Judges Without Prior Judicial Experience 

/-] 

·Name Circuit Confirmed 
M. Blane Michael .. Fourth September 30, 1993 

Robert Hemy Tenth. .··May 6, 1994 
> 

Ouido Cah1bresi Second July 18, 1994 

Michael Hawkins Ninth September 14, 1994 · 

Williani .Bryson Federal September 28, 1994 

David Tatel DC · October6, 1994 

. Sandra Lynch First March 1 7, 1995 . 

Karen Moore Sixth March 24, 1995 
-, 

Carlos Lucero Tenth June 30, 1995 

Diane Wood Seventh Ju.ne 30, 1995 

Sidney Thomas ·. Ninth January2, 1996 

Merrick Garland DC March 19; 1997 

Eric Clay Sixth JUly 3 1, 1997 

Arthur Gajarsa Federal July 31, 1997 
· · Ronald Gilman Sixth Noverriber 6, 1997 

Margaret McKeown Ninth March27, 1998 

Chester Straub .Second J~ne l, 1998 

Robert Sack Second June .. 15, 1998 

.John Kelly Eighth July 3 f, 1998 

William Fletcher 
'· 

Ninth October 8, 1998 

Robert King Fourth .October 9, 1998 
I 

Robert Katzmann Second July 14, 1999 

Raymond Fisher Ninth October 5, 1999 

Ronald Gould . Ninth November·l 7, 1999 

Richard Linn Federal November 19, 1999 

Thomas Ambro Third February 10, 2000 .. 
Kermit Bye Eighth February 24, 2000 

Marsha Berzon Ninth March 9, 2000 

· Timothy Dyk Federal May 24,2000 

. Robert Tallman Ninth May 24, 2000 

Johnnie Rawlinson Ninth July 21,2000 

Roger Gregory Fourth May 9, 2001. 
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Brett Kavanaugh-'- Georgetown Law Journal Article 

: 
Allegation: In a 1998 article for the Georgetown Law Journal, Brett Kavanaugh argued for a 

narrow interpretation of executive privilege and specifically stated that courts 
could only enforce executive privilege claims with respect to national security and 
foreign affairs information .. As Associate White House Counsel, however, Mr. 
Kavanaugh was involved with asserting executive privilege in .a variety of other 
contexts, includingdocuments r~lating to Vice President Cheney's energy policy 
task force, the Emon investigation, and the Marc Rich pardon. 

Facts: 

~ Mr. Kavanaugh's Georgetown Law'Journal article demonstrates his impartiality 
and ability to an~lyze issues witho~t respect to ideological or partisan concerns . 

./ While President Clintol) was in office~and thus subject to possible criminal 
indictment for perjury and obstruction of justice, Mr. Kavanaugh called on 
Congress in his article to clarify th,at a sitting President is not subject to criminal 
indictment while in office: See Brett M. Kavanaugh, The President and (he Independent 
Counsel, Geo. L.J. 2133, 2157 (1998). · 

·~ The positions taken by Mr. Kavanaugh as Associate White House Counsel are 
·. consistent with the views regarding executive privileges that he expresstid in bis 
· Georgetown Law Journal artide. · 

./. In his Georgetown Law Journal article, Mr. Kavanaugh was addressing.only 
claims of executive privilege in response to grand jury subpoenas or criminal 
trial subpoenas when he stated that courts would only enforce such claims'in the 
context of national security or foreign affairs information. Id. at 2162, 

./ Mr. Kavanaugh also argued, however, that a presumptive privilege for 
Presidential communications existed, not limited to the areas of national security. 
and foreign affairs, and that "it may well be absolute in civil, congressional; and . 
FOIA proceedings." Mr. Kavanaugh clarified that "it is only in the discrete realm 
of criminal proceedings where the privilege may be overcome." Id. at 2171. 

./ As Associate White House Counsel, Mr. Kavanaugh has never worked on a 
matter where the President invoked or threatened to invoke executive 
privilege in responding to a grand jury subpoena or a criminal trial 
subpoena .. There is thus ho contradiction between the views expressed in his 
Georgetown Law Journalarticle andrhis actions while working at the White 
House. · · · 

~.· .. · Mr. Kavanaugh's article presented a thoughtful examination of the problems 
associated with the independent counsel statute and offered a mod.crate and sensible 
set of recommendations for reform. · · 
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.f .. '.· . Among the difficultie.s:Mr. K~vanalighidentified With the indep~nde~t couns~l' 
.·· . . system existing at .the time were the length alJd politicizatiori of independent 

'Counse,linve~tigati9ns., Id. at 2135. :' ' .. " .. ' . . 

. t/. 

-~-,, 

. '.' .. ·'· 

. • . 

• ... }(, To solve these.problem~, Mr.Kava.naugh set.forth severalpt~pcisals. ·For ·· .. :.,: .: 

.. extµnple, Mr. Kavanaugh sl,lggested that ihdependent counsels shouid be.·.} · 
11ominatedibythe President and confirmed by the Senate, andJhat the President . 
should h~ve abs6lllte d1scretion.6ve{wl;iether and when to. app'.oint.~ indepe'ndent 

·. ~olinset'''id. at2l35-36. ·. . .. " . . . . . . ·. . . . 

\ ... / ,.. . Jerome Shestadk. the. President of the Americap Bar A;sociation at the,tiine •that 
...... i\1r:: Kav~iimagh'.s article was published, complimente.d his "well·reastmed :and 

. :;objectively presented .recommegdations" and note_d his ''IIJos(sch()larly and · · 
. .. . comprebensi~e i;e\iiew oftheissues._()f execu~ive privilege." Je~ome'1._ sh¢st~ck, . 

·· ThdndependentCounse/ Act Revisited,'86 Geo. L.J. 2011, 2019 (1998): ·· .: 
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BrettKavanaugh i. Executive PtiVilege 

- ·. 

AllegatioJ!: When he worked for IIJ.dependeritCounselKen Starr, Brett Kavanaugh 
repeatedly challenged asserii<:ms of privilege by Clinton administration 
officials. Now that he works for :President Busb., however, he defends the 
same asse.rtions ofprivilege; 

· Facts: 

• Thelr1dependent Counsel challenged assertions of privilege by the Clinton ... . . 
Administration becauseit was part of a·criminal investigation. In hiscapacityas an 
attorney for the Bushadministration, Mr. Kavanaugh has not defended any assertitm 
ofexecutiw privilege or attorney-client privilege in com1ection.with a' criminal 
investigation, 

. I . . 

• ·While working for the Independent Counsel's office, Mr. Kavanaugh argued a case 
before the U.S. Supreme Court seeking notes taken by Vince Foster's attorney during 
a conversation nine days before Foster's suicide. The notes were soughtin 
connectionwith whether presidential aides covered up Mrs. Clintbn's role in the ··· 
dismissal of White House travel offic.e personnel. ·See Swialer & Berlin v. United 
States, 118 s, Ct. 2081 (1998). 

• 

./ The federal appeals court had ruled thkt the attorney's notes could be producedto 
the Independent Counsel i~"theybear on.a significant aspect ofthe.crimesat 
issue;" Swidler &!3erlin v. United States, 124 F.3d 230 (1998). . . 

, ./ The Supreme Court reversed the decision of the appellate court. I.n dissent, 
·. Justice O'Corinor wrote that, ".Where th,e exoneration' of an innocentcriminal 
. defenda~t or a compelling law enforcement interest is at stake, the harm of 

. precluding critical evidence thatis unavail.able by any other means outweighs the 
potential disincentive to forthright communication.'' Swidler, 118 S·. Ct 2081, 
2090. ' . .. . . 

' ' 

Mr. Kavanaugh; s work on privile~e issues for the Office of the lndependenfCounsel 
• was cmi$istent with his work on Executive Order 13233. · 

· ./ Mr. Kavan~U.gh argued on behalf of the. Office of .the Independent Ccmnsel that 
. govermhent attorneys in the ClintonAdrninistration could nohnvo.kethe . . 
attorney-client privilege to block the pn?duCtio,n of informaticm relevantto a 
federal criminal investigation. The federal courts ofappeal agreed with Mr:· 
Kavanaugh's position. 
- ' _, ' ' . . . . . ' ., 

./ Mr. Kavariaugh also argued on behalfpf the o,ffice of IndependentCounsel that 
fed~~rar courts. should not recognize a new "protective function privilege'' fµr · 
Secret Service Agents in federal.·criminal proceedings. The federal court of 
appeals agreed with Mr. Kavanaugh'sposition. 
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> . 

./ . ·MLKavanaugh argueclbefore the Supreme·c.\)urtthatthe attorney-client 
.wivilege, once a clientwas deceased,·did not apply with full force in federal 
criminal proceedings, 

./ Nothing in Executive Order) 3233 purports to block prosecuto{s or grandjuries . 
from gaining access to presidentialrecords in a crfrnin~l investig}ttion. 

• Exe·Gutive0rder·13233 simply establi~hes policies and procedures'to·govemrequests 
.. for presidential records and the assertion of constitutionally-based privileges. ·It does 

not address when an assertionof executive privilege.should be made or would be . 
successful. · 

./ Executive Order 13233 specifically recognizes that ~here are situatioris where a 
party seeking access to presidential records:may overcome the assertion of 
cbnstitutionally based privileges. See Section 2(b). · . . 

'' -·,. . . - . ' . ' ,; . 

While w()rking in the White House:CotmSel's Office, Mr. Ka~anaugh'sworkbn . 
· · privilege issues was consistent and evenhanded, Whether Bush or Clinton. 

Administration records were at issue. '· 
'-_. '· 

· ·./. While Mr. Kavanaugh worked in the Counsel's Office, tqe BushAdministration 
asserted executive privilege to shield records regarding the pardons granted gy 
President Clinton at the end of his presidency. · · 

./ Whih;: Mr. Kavanaugh:worked inthe Counsel's Office, the Bush Administration 
asserted executive privilege in response to a Congressional request fo·r Justice 

· Depfirtment documents related to the investigation of alleged campaign 
fundraisingabuses by the Clinton Administration. 

• Withr.especttothe role thatMr. Kavanaugh may ormaynofhav.e played inthe 
GAO'sla~suit against Vice PresidentCheney;s energy task force, itis the President 
who decides whether to challenge·a·Iawsuit. Mr. Kavanaugh;s duty as his attorney; 
which is the. duty of all law)rers, is to make the. pest legal arguments possible for his 
client irt every circmpstance. . ..· ·. · . · · 

~ As Vice President Cheney stated eontestingthe.merits of the GAO lawsuit, "Wpat 
I .objectto, ~ndwhat the President's ~bjectedto, and what we;ve told the GAO we 
won't do, is make it impossible for me or future vice presidents to ever. have a . 
conversation in confidence with anybody without having, ultimately, to ten· a ·' 
rrie1llber ofCongress what 'Ye talked a.bout and what was said.'.' 

./ As the U.S. Supreme. Court has stated, ;,U~less• [the-President] can g~ve.his 
[ldvisors some assurance of confide~tiality, (President could not expect to receive 
the.full and.frank sl1bmissions of factsand opinions uponwhich effective 
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discharge of his duties depends." Nixon v .. Administrator of General Services, 43 3 
U.S. 425, 448 (1977) 

. . 

./ . Thecase again~t Vice President Cheney's energytask force was dismissed bya 
federaljudge. The court held thatthe Comptroller General did nothave standing 
to pursue an action seeking to conipd the Vice President to disclose documerit~ 
relating to meetings of the energy t~skforee over which he presided.'' See· Walker 
v: Cheney, 230 F .. Supp.2d .51 (2002). GAO chose not to appeal the decisioi). . . 

,' .' . ·, : ' . . 

• ·Whether working as anattorney for the Independent Counsel or for the President of 
the United States,· Mr, Kavanaugh makes the best legal· arguments po~s'ible on behalf 
'of his client. .Such arguments do,notnecessa:rilyreflecthis personal Views. · 

' . - ' - ' . ' 

. . - ! 

./ Lawyers have an ethicalobligation to make all reasonable arguments that will 
advance their clients 'i~te~ests. According to Rule 3 .1 of the ABA' s Model Rules . 
of Professional Conduct, a lawyer may make any argument if "there is a basis in 
law and factfor doing so that is not frivolous, which includes a good faith 

. argument for an extension, modificationor reversal of existip.glaw," Lawyers 
would violate their ethical duties to their client if they made only arguments -With 
w}:iich_they wouldagree were .they ajudge. . · · .. · 
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Brett Kavanaugh·_ Vince Foster Investigation 

Allegation: BrettKavanaugh;s Work forlndependent Cou~sel Kenneth Starr while he 

Facts: 

.. investigated the Clinton Administration demonstrates Mr. Kavanaugh's partisan, 
right wing. agenda. In particular, Mr. Kavanaugh investigated the circumstances 

·surrounding former'DeputyWhiteHouse·Counsel Vince Foster's death for three 
years after four separate investigations already had concluded that Mr. Foster 
.committed suicide. · · 

~ Mr. Kavanaugh's work on' the investigation of Vince Foster's cleath dem9nstrates 
his fairness and impartiality.- · · 1

' · 

./ While working for Independent Couns~lKenneth Starr, Mr. IZavanaugh was the 
line attorney responsible for .the Office oflndeperident Counsel's investigation 
into Vince Foster's death. Mr. Kavanaugh also prepared the Office of · 
Independent Counsel's report on Vince Foster's death . 

./. .In the report prepared by Mr. Kavanaugh, the Office of Indepenclent · 
Counsel concluded that Vince Foster had committed suicide, thus debunkiltlg 

· aJternative conspiracy theories advanced by critid of the .Clinton · · ·· 
Administration. 

. ' . : 

./ Mr. Kavanaugh's role iri the Vince Foster investigation evidences his abilityto . 
assess evidence impartially and refutes any allegation that his decision-making is. 
driven by ideological or partisan considerations. 

Mr. Kavanaugh's work on the investigat~on of Vince Foster's death was careful and 
thorough and demonstrates lliis outstanding skills as a lawyer . 

./ In.investigating Vince Foster's death, Mr. Kavanaugh was required tb manage and 
review the work of numerous FBJ agents and investigators, Fl31 laboratory · 
officials, and leading national experts on forensic and psychological issues .. 

./ ' . Mr. l\avanaugh conducted interviews with a wide ·variety of witnesses concerning 
· boththe cause of Vince Foster;s deathand his state of mind . 

./. While some have complained that the IndependentCounsel's investigation of 
Vince Foster's death t9pk too long and.was. unnecessary,.a caref\11, thorough, and 
detailedirtvestigation was necessary under the Independent Counsel's mandate. 

~ The report prepared by Mr. Kavanaugh demonstrated sensitivity to Yince Foster's 
~~ . . 

./ · Although pQ.~tographs taken of Vince Foster''s body after his .death were relevant · 
to the investigation, they were excluded from the ~eport prepared by Mr. ' 



Kavanaugh because "[t]he potentialformisuse and exploitation of such 
photographs [was] both substantial arid obvious.''·. See Report on the Death of Vincent . 
W. Foster Jr., By the Office of Independent Coun~el,. Jn re: Madison Guaranty Savings & Loan . 
Ass 'n, to the Special Division of the United States Couri of Appeals for the District of Columbia 
Circuit (filed July 15; 1997), SeCtion IILD. ·.·. · · · 

~ The Office. of the Independent Counsel's investigation into the death of Vince Foster 
" ~as compelled by its court-assigned jurisdiction. · · 

. . ~ .. .. . 

./ The Special Division ofthe UnitedStates Court of Appeals foi theDistrict of 
Columbia Circuit asked the Office of the Independent Counsel to investigate and 
prosecute matters "relating in any way to James B. McDougal's, President 

· William Jefferson Clinton's, or Mrs. Hillary Rodham Clinton's relationships with 
Madison Guaranty Savings & Loan Association, Whitewater Development · 
c;orporation; or Capita1J\1anagement Services, Inc." . , 

./ · Thedeath ofVince Foster fell within the Office of the Independent Counsel's 
jurisdiction both because of the way Whitewater-related documents. from Mr. 
Foster's office were hartdled after his death, and because of Mr. Fdster'spos:Sible 
role or iiwolvenient in Whitewater-related events under investigation by the 
Office of Independent Counsel. 

.~ ·.. .'Jhe U.S. Senate has confirmed judicial and other nominees who worked, for 
Independent Counsel Ken Starr. If these nolllinees' work for the Independent· 

·· Co.unselwas not disqualifying, then there.is noreasonwhy Brett Kavanaugh should!· 
be disqualified because of his work for Independent Counsel Starr. · 

'< - ••• ' ~ ' - • • 

./. 

(./ 

Steven Colloto11 served as A~soci.ate Independent Counsel from 199,? to 1996 and 
· was confirmed for a seat on the Eighth Circuit Court of Appeals onSeptember 4, 

2003.by a vote of 94 to L Hy was confirmed to bethe .U.S. Attorney forthe 
· Southern Distri,ct of Iowa on September 5, 2001,by a voice vote. . "-

John Bates served as Deputy Independent Ccnirtsel from .. 1995. to 199.7 and was 
confirmed for a seat on the U.S. DistrictCourt for the District ofColumbia on 
December 11; 2001,• by a vote of 97 to O· 

Amy St. Eve served as Associateindependent ~ounsel from l994.tol996and 
·was confirmed fora seat on the U.S. District Court forthe Northern District of 
· Illinois ort August 1, 2002, .by a voice vote. ·. 

WUliam Duffey. served as Associate Independent• Counsel from 1994 to J 99 5 and. 
was confirmed for a seat on the United States District Court for Northern District 
of Georgia on June 16,.2004, by avote()f 97"'.b'. Prior to that.he was confirmed to 
be the U.S. Attorney for the Northern District of Georgia on November 6, 2001, · 
by a voi<;:e vote. . . . . 

Alex Azar served as Associate Independent Counsel fro.m 1994 to 1996 and was. 
confirmed to be the Deputy Se9retary of the Department of Health anq Human 



.. _,_ 

" . ·\· 

'<·, 

I,;,• 

.. , .. . ~ 
.. ;.,-:-

Servic~s onJ\llY 22, 2005, by a v9ifo vote. ::Priot to that, he was confirtned as .... -r·" 

·General ComiifotofIU-IS on August3;2001,,by a voiCevote. · 
< . • • . ~ •• • . ' • .• • . . :~- ~· . . • • J . • 

' .. 

··· .. ,/ · Karin lmmergut ser\led asAsso~iate .Inqependent Counsel in 19.98.and was 1 

·cohfirmed to by the U.S. ;\homey for the District of Oregon on October3~ 2003 .• 

«' 

·.~- . 

. ~. 

PY avoi!;~evote. ' · · · · · ' · · · · ·· ., · ··. ·· 
·, 

./. Rod Rosern;tein served ·as' Asso~iate Indepen,dent Counsel fro~ 1995-1997 ~d 
was:cop.firmedto be.the U,S. Attorrie)"fortlle I)istrict.ofMaryJand'on Julyl,' 

, :. .2005; by·voice vote;_ · ·· ·· ;• .·· 
_. ... , 

· ·. ·Kevin Maftin ser\red ~s Assodate'lndep~nderit'Counsel ·from 
and was confirmed t6be aMember oftheFedetal ConimUriicatiohs·CommissiOh · 

· ~~May 25, 2oo1, by·:a voite vote: · ·". · ·· ., · : .. . · :;: · :: .. · ·. 

·.,·.-:::· 

... :· 

,.,_, .. 

' ··~ 

.. .,_:. .. 

·. ·.-

. ··\. ·,· 

·,·,. 

... 
·.··. 

:~ . 

'~ ·,· . 

/.. •· .• . . ./. .>·. 
_,.:,· 

·. ~ 

...... · 

; ... , 

;·,· > 

·,,. 
~· ... 

. . ~:· ::·. 
.;; 

. '::-

!': 

... 

' ·.~: ,, 

, .. ' 

··~ ' 

,. ~ . 

; . :• -~ . 

·:.· .. _,. 

·'.1. _., 

. \. 

-.. ,. 

·· .. _.:-

.-.,_.r.' 

"·'(, 
·, :.~ 

· .. --~· 

,+,=· 

;c:,,.·! 

.... .. 

.. ... --~ :· 
. -.!', 

·, ·~ 

'::; .,.·-; 

·.,..__ 



. . ' . . . . . . . 

Brett .Kavanaugh.,... Santa Fel~dependenlSchool District v. Doe. · 

Allegatio~: · In Santa Fe Independent School District v. Doe, 530 U.S. 299 (2000), Brett 
K_avanaugh once again demonstrated his hostility tq the separation of church and 
state by defending a high school's broadcasting of prayers q:ver its public address· 
system before football games. The U.S; Supreme Court decisively rejected Mr. 
Kavanaugh's radical argument, holding that the pre-game prayers in question 
violated the First Amendment's Estab.lishment Clause. 

Facts: · 

);;.>. In Santa Fe Independent Schoo/District, Mr~ Kavanaugh filed an amicus brief on . 
behalf of his clien.ts with the U.S. Suprell\e Court and argued for th~ prindple'tha,t a 
public 'schoolis not required to discriminate againsta student?,s religious speec~7 

. . 
• ' e • • ' ' 

./. The school distrigt permitted high school students to choose whether a 'statement 
.would be delivered before football games· anc,l, if so, 'Yho would deliver that 
message .. 

./ · A speaker chosen to deliver a pre-game message was allowed to choose t~e 
content of his or her statement. · , 

. As Mr.·. Kavanaugh' s brief pointed out, the school dlisfrict' s polil:y did "not 
require or even encourage the stµdent speakertoinvoke God'snahie,toutter 
religious words, or to say a 'prayer' of any kind. Nor, on the ()therhand 
[did] the s~hool policy.prevent the studentfrom doing so. The policy [was] 
thus entirely neutrGtl toward religion and religious speech." 

•.,_:~ .. . . . . 

Mr. Kavanaugh therefore argued on behalfof his clients 'thatthe schoolqistrict' s 
policy did not run afoul of the. First Amendll1ent simply because a student speaker 
might choose to invoke God'sname or say a "prayer" in hisorher pre~g(lme 
statement. His brief pointed out: "The Constitution protects the .. : student 
speaker who chooses to mentj'on God just as much as it protects the ,: , . 
student speaker who c~ooses notto mention God.'' · · · 

~ Mt\ Kavanaugh's arguments 1"ere based upon well-established Sup11eme Couit 
preced1ent holding that the government qoes not violate the Establishment Clause when 
private speakers avail themselVes of a neutrally available school forum to engage in . 

«religfousspeech. See Rosenbergerv.Rector and Visitors ofUniv. o(Va.,515 !J.S. 819 
(1995); Lamb's Chapel v. Center.Moriches Union Free School Dist., 508U.S .. 384 .· .. 
( 1993 ); Board of Ed. of Westside Community $chools v. Merg~ns, 496 U. S, 226 { 1990}; 
Widmar v. Vincent, 454 U.S. 2.63 (1981): · · 

~ . Jrithe amicus brief that Mir. Kavanaugh filed on behalf of his clients, he carefully · 
distinguished between i~dividual religious spee~h hi scbools, which is protected by -
the Constitution, an(} government-requir~dreligiou~ Speech inschools,:which is 
prohibited by the Constitution. . . 



l\fr, Kavanaugh's brief acknowledgedtliatthe Establishment Clause .. · 
prohibits government-conipos~d, government-delivered, orgoveri;inient- · 
required.prayers in cla:sses or at scllool events. 

~ · : Three Democratic. State AttorlleysGeneral joined an amicus briefin Santa Fe · 
: Independent School District taking. the.same position that Mr. Kavanaugh took on 
lbebalf of his clients.' , ~ . -,,_ . 

·./ Democratic Attorneys GeneralRichard·Ie'youb ofLouisiaria:Mike Mooreof· .. ···.·: 
Mississippi, and Paul Summers of Tennessee joined an .. amicus brief on behalf of 
their respective states urging the U.S .. SupremeCourtto·uphold the 
constitutionality of the. school district's policy regardfa1g pre-game messages .. 

. . . . . .·· 

··;;..· ·Mr. Kavanaugh ~ubmitted an aniicus brief onbehalf of his clients, Congressman 
Steve Largent.and Congressman J.C. Wattsfo SatltaFelndependentSchoolDistrict; 
As their attorney, Mr. Kavanaugh had a duty to zealously represellt his clients'> 
position andmak~·the best argument on.thefr behalf. ·such ~rguments do not 
necessarily reflect t4e personal views of 1\1r. J<;avanaugh .. · · · · 

( . · · .Lawyers ·have an ethitaL obligation to make all reasonable arguments that w,ill 
·adv::mce their clients' interests. According to Rule 3.1 of the ABA's Model Rules' 
of Professional Conduct, a lawyer may make any argument if "there is a basis in 
law and fact for doing s.o •that is notfrivolous, which includes a good faith· 
argument for an extension; modificatioll'OrTeversal of existing1aw.'' Lawyers 
would violate. their ·ethical duties to their client if they made only arguments with 

. Which thyY would agree were theyajudge. . . 



Brett Kavanaugh~ Florida School Vouchers 

Allegatfon:, Brett Kavanaugh demonstrated his hostility both to the separation of church and 
stati and to public education when he defended the constitutionality of a Florida 
·school voucher program that drains taxpayers' money from public schools to pay 
fqr students to attend religious schools. Bushv. Holmes, 767 So. 2d 668(2000): 

. Facts: 
. .. ' ' ' ,... :,: 

' ,• 

~ While an attorney in private practiee, Mr. Kavanaugh was part of a large team Of 
lawye1rs repr,esenting Florida state officials in defending Florida's opportunify 
scholarship program, which provided children in failing public sch.oQls with access 
to a high-quality educa!ion and has improved the quality of Florida's pµblic schools. 

' ./ 

./ 

./ 

~ . . . ' 

The opportunity scholarship program is a limited program thatallows students 
atJailing public schools to transfer to a better public school or a private school at 
public expense. · · · · 

;': '1 . 
The opportunity .scholarship program is .carefully tailored to give choice to . 
those parents who need it and tospur pD;blic school improvement through 
' .. ' ' ' ' '' / '· ' . competition: . .·. . . . ···. ' · 

Religious and non-religious private schools are allowed fo participate inthe 
program on an equal basis and all public fonds are directed by the private and 

· independent choices ofparents. 

In two separate evaluations, researchersJ~ave found that Florida's 9pportunity 
scholarship program ha.s raised student achievement in Florida's worst 
public schooJs. A 2003 study specifically foundthat "voucher competitionin 
Florida is leading.to significant improvement in·public schools"·ahd that 
"Florida's low,-performing schools are improving in direct proporticm to the 
challenge they face from voucher.competition." · · · 

·,, 
~ A three-judge panel.of Florida's Court of Appeal for the First District unanimously 

· agrt~ed. with the position taken by Floricla officials .. All three of these judges were 
appointees of Lawton Chiles, the form~r DemQcratic Governor of Flotida. The . ' 
Florida Supreme Court refused to review the Cou.rt of Appeal's decision. See Bush v. 
Hofo1es; 767 So., 2d 668 (2000). · · 

~ The Florida officials were not arguing for an.extension in the law. lFord.ecades 
Florida1's K.:12 system made use of contracts. with private schools to educateten~ of 
thousands of students in private schools. · · · · · 

~ During Mr. Kavanaugh's involvement in this litigatfon, the mafo issuewas whether 
the Florida Constitution prohibited the use ofstate funds to pay for the K-12 · 

· educatiion of stitdents attending private schools, regardless of whether they were 
religious or nonsectarian. · .· ··· · · · 
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"' ·. -< ·. . The team oflawyersrepresenting Florida ~ffici~Js, including Mr. Kavanau~h,' · · · 
,. argueq that the Florida C()nstitution's affirmEitive mandate for the, St~1te·to prpyide' ... · . , " 

' for "a uniform, efficient, safe, sec~e, _and high quality syst~m of free publ~c . '< "':'.'' ·. 
· ··schools" did not preclude the use of public funds for privat~ §ChO()J educat~on, · ·· .'·, , . 
• : particularly where the:Legislature found suc}i. 11s.e was necess~y,. : ·· ..•... , ;. ;-

.. ·• ' 'f ·: :•., 
': ···'!: 

. '' . - ' ·. ·. 1' : . . . . ~- . . . ") . ' . . 1-~:. . . ; . ' : . . ... :· 
. Th,e Florida program has .specific safeguards·to protect against disCrimination and . 

. ,. · coerC.ed religiousactivity/· Participa~iJigptivate schools must agree tel comply:. , 
·•· .. with Federal anti.;discrimination laws and not compelan:y opporltin.ity scholarship /,. 

student toprqfess a specific jdeoldgicalbeli~f, to pray, or to wotshjp. - . ' 
,._· . . . ..'' ,_·,·,··.. ... . . .. ,'· ': . .:. .· " 

.. , Florida's op.portunity scholarship ·program ~njoys substanti~l support-amon~ ._ . 
· · Florida~s African·: American population~ The JJrball League ()(Greater Miaml; f()r 

·.' ex~mple, intervened in c«>urt proceedings to defend the constifo:tionaiity of:the ' 
. • . . • . . . . . . G ·. .· . 

progq1m'. 

The U~S; Supreme Coµrt has upheld' the constitutionality of a scbo~l youchet. ·' 
, program in Cleveland thatis siniilartoFlorida's opportunity scb6larsbip program~·.· .. 

SefZelman.v.Simmm~s.,Harris_,5~_6p~~.639(200'2):,' , · ..... · ; , .... · .·. · ·.·.·. 

,• ;/· 

. 
' ' 

. . ... ·::-. · . .': . . ·. . . : . . . . . . . , . . . : .. ~'. . . . ': . ·:. · .. · .• . ·. . .... 
The U.S. Supreme Court held in 2002thatqeve,lfuid's s.choolvo\lcher·program .-
was ccinsistent.withthe-First Ahxendment~s Establishment Clause becaus€.dt · 
treated religious and non-religfous-private.schoois ~qually:and·•aJlfunds,Were· 
guided by the private and.indepertdenfchoices of parents ... · · .. · > : , . . . .. . . " . . . . . . . . 

'".,, .. · ·> ,1 ... · ;i· .- ... , 

-.;/ •. -· ·The Zelman decision\rindicated the positionthatlyir~· Kavwiaugh had ad~pcated 
on behalf of his client · · · · · · · · · · .. · · 

. : .:.· .. ~---.: 
. ·1·· -.")·~. 

In'this litigatfon Mr. Kava~aughwas de(ending the constitutionality ofthe ,· ''· ., 
opp~rtunity scholarship program on beh,alf of~'is clients. ·As Weir. attorney, Mr . . :- ·.- · 

. · Kavanaugh had a duty to ?:~alously repr~s·enfbis clients' p9sitfon ~nd~~a~e Jhe b~st · 
.~frgumeµt on their behalf. , - · · " ' ·· · ' · · " · 

. LaWyersh~~e an ~thical obligati6rit9 rhak,~all ieasonabl¢.arguniep.ts thln-will ._,, .·.-
·advance their clients' interests. According to Rule -3.1 oftheABA's Model Rules. 
of Professional Cbnduct,.a.lawyer·rnay m,ake_any argumentif''~th.el;~•is ab,asis.in .. ··. , . 
fa'Y and fact for doing so: that isnotfrivolpus, ~hichincludes(a go,od·faith · .·· . 

,,.,•. 

. ., .. 
.-. 

argunierit for ·an extension, modificati6n or r~veisal of existing law~" Law)'ers 
wou,ld viol.ate ·ihei(ethipal dutie~'to ~~eirclient if they .made ohly,ar~pW~!Jts witfi. _.· .· 
which they would agree .were they a j . .Udge. , · . .·. .· . .- <:: . ·· .· . . · .. ·· · 
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Brett Kavanaugh - Defense of Ken Starr 

.Allegation: Brett Kavanaugh hasvocallydefended his former boss, Independent Counsel 
Kenneth Starr. He has called Starr "an American hero," written that Starr's . 
"record is one ofextraordinaryaccomplishment and integrity,'' aridpraised·Starr . 
for ''consistently perform[ing]with the highestskill and integrity." This staqnch 
defense of the overzealous Independent Counsel constitute·s compelling evidence 
of Kavanaugh's right-wing views. . · 

Facts: 

-~ Many ha~e expressed that the public criticism directed atindep,endent Counsel 
Ken.neth Starr was vicio_us and unwarranted. · 

. ' . . 

./ The Washington Post editorial page said of Judge Starr: 
. . . . 

• "Yet the sum of Mr. Starr; s faults constituted a mere shadow of the villainy of 
which he was regularly accused., The larger picture is that Mr.· Starr pursued 
his mandates in the face of a relentless and dishonorable smear campaign 

•directed against hirn bythe White House. He delivered factuallyrigorous 
answers to the questions posed him and, for the mostpart,brought credible 
indictments' anq obtained appropriate convictions. For all the criticism of the 
style of his report on the Monica Lewinsky ordeal, theWhite House never laid 
a, glove on its factual contentions. The various ethical. allegations against .him 
have mostly melted away op close inspection. At the end of the day, Mr. Starr 
gota lot ofthingsrighL'' Editorial~ W.ash. Post,Oct. 20, 1999, atA28. 

' ' . . . . 

* "The temptation to make Mr.' Starr into an emblem of something flows out of 
the needtomake a neat st9ry out9fa complex ~nd messy history. But it is · 
exactly the complexity of Mr. Starr's:investigation thatbelies any attempt to 
make it stand simply for any set of virtues or_ vices in the legal system. Mr. 
Starr, in our view, should be remembered as a manwho--hampered alik,((. by 

· intensely aqverse conditions and by his OwnJ11issteps--managed to performa 
significant public service." Editorial, Wash. Post,Qct. 20, 1999, at A28. · 

. . .. ' ... 

Ronald Rotunda; professor at George Mason University School of Law a.rid . 
. assistant counseLfor Democrats on the Senate Watergate Committee,_ explained in 

. Decemberl996 that the attacks on Judge Starr's integrity were belied by the fact 
· ·that President Clinton's attorney General continued to assign him riew nfattersto · 

investigate and had the p'owerto fire Judge Starr if he <,lcted unethically. Peter 
Baker; DidPresident Order Attack on Investigator?; Seattle Times, Dec.4,J 996, at A3. 

• Rotund~ stated: ''This is basically a blatantly politicalattackon Starrthat · 
isirtconsistent within the administration itself." Id . 

./ In a prescient editorial published shortly after Judge Starr's appointment;Jaw 
professor Garrett Epps ~ a self-described liberal _and supporter of President 
Clinton_, wrote: -"IfStarr's investigationtun15Jup no evidence ofwrongdoihg, he ) 
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. :,., rtj.ay blighthis o\Vn careei'prospects, which would be a loss tqthe nation:· Bqtif 
·· he dbes produce indi~trµents, many Democrats will believe that lie is the ag¢ni of ' i ·' 

:-. .. 

'"/. 

; . a:partisap·conspitacy: If he obtains,corivict1orts~ the defendants can clairritoh¢ . . . I .· .. 

victi111s of political persecution.;, Garrett Epps; Editofial, Take My Wor,d, Starr Wi,ll Be . . 'i ·. 
' · .. '•· 

·'··" 

-~ ' 't, 

. ·.' 
~-..... ·, . "·" 

,·;. 

' . .- Fair;· P6RrLAND0REGONIAN, Aug. VZ,.1994; at GT · 
' ·~··.. . . f . :: . ,:;1' . ' . ·, • 

... ~~nneth.,~tarr ~?s a·fair and iiilp~rtiaBq,d~pend~ni.:Counsel ·-w'ith a substa1;1tial 
r¢~ord of accomplishment.' .. · . . .. ·. . ,, . . . j; 

' ../' ·. 

--;._,· 

Jhe 'Washington PO'st egitoricil · p(lge. said,' upon Judge Stcin:;:.s appoint1TI~fit, ''he;.i~ 
also a respected practitioner preciselY, because of'his performance as Jiidg~ and •. ,· 
solicitor general; and he was oh Ciiiiton AttomeyCJeneral Janet Reno'so\Vp::~h6ft 

..... ~ .. . :i . : . ·- ~ 

- ~ .· . 

·.·.· l~stoflike'ly calldidat~_sfqr.i.ndepend~nfcoupsel;when she pick~4 Mr. Fiske.:~·'.:.··· :;:· 
. Editqria1, Kennetli. Starr for Robert Fiske,·,w A.~H. J>ost;. Aug. 7, 1994, at CS: . . ·· .... · ,. . ', . 

, . . . r:'.. . . .\ . . . . . . . . ·-
1;-~ ~.-- •· .. 

. Upon Judge Starr.' s appo!ntm~nt ai Independent Co unset Mark:(Jitenstein; :: ··••· .· .. 

. . former chief Democratic counsel t.olheSena:teJ,ud,iciary Committee, sai(l:'.''Siarr,: ;~ .· 
w&s a good, fairj,udge, and lthink he will'be,fafrinthis·,pr.Qceeding/' Nancy .. ·· 
Rorrian; St(;lr.r Hailed a$. Fair, Moderate; WASH. TIMES, Aug. 6, 1994; at A6. ·:.·. ·. · 

. ' ~ ·. ., . .. ,· ' ·. . ~/ ' ,. . ' .. , . .. ,: 

. :.·.:; ' .. .'/-' 

". '.r· Carterjtldicialappointee, Judge Patricia Waid:sai(i of Judge ~tarr: ?Kerl,'is. ·. 

. . : ~~ . : . ; 

'" ·. ';defiiiitelya,coP.servative ... but he's wholly Uncfovious and nev~ert#es' to.slip .·. '.; 
.anythfog by.•; National Briefing Whitewater I:·· D~lay'Seen as Bigge~t~Danger, THE HOTLINE, 

·' ~: .... 

,·,•. 

. :··. 

- .:.·:. 

'Aµg·. s,~1'9.94~ . , . . . ·· ·· . . .... · .. · · . . . · . . . . · . · ..... ,·.· 

'-. ·. 
·"· ':.""·.!': 

. :•. . ,· .... 

... ,, .. ,, 
. r:.:, 

Time. 1Tiag'azine;s chief politic~! cotrespcmdenf,''Michad ~am.er; wrot~ 'abot( ' 
.... Judge Starr's appointrhttnt iii his· 'column: "[Ken 'Starr's] integi;ity, and honest)t . ·· 
. hav~ riever .been seriously questioned~ WheneVen a dues-paying liberalllke the , , 
legal directof of the Americ&n eivil Liberties Union says, 'I'd r.ather hav~Statr' ''' ·'. 
investigate rrie· t)lan almost anyony' 1 cantliink of,' the ~ase for bi(ls .is Yiriu~fly ... 
<;lqsed:''. ['.1iclia¢l Kramer', Fade A.~ay, $tcirr, TIME,,~~g·.:·29, 1994, at 37> . ·.,. : · 

·:. . . ·. . . . ·. . ' .. ; ...... ~ ' •' . . '. . 
.. -. . . ' ·' . 

; .. ··. ,~> .. . . Kenneth Star~ initiated criminal prosetutiofis only where he :.mcovered· st~olig; ' ' . 
< . ·-.. ~videJice,C!f criminal wrongdofog. '..W1tere .he 4id.J1pffind o;verwhel~ing evideilce,or. .':-;' 

·:, illegal bellav!or, ht\.appropriateiy e~~rcised prosec.;,utorial r,estrai1,1t. . · · ~· .... - < 

\.; . . + .. 
·;: .·. 

-· ··<.:•· .. ,. Inhi~i1westigations oftne:deathofVinbe;·Foster,tl)efirin,gof Whit~'.House trav6'i . ,., 
. , , . .qffice employ~es, the CH11ton. White Ho'us.e' s potential misuse of FBI files·, cmd 

.·,;:, .. 

·' ;.i; 
'~;. . theClintons'_involvement in Whitewater and.Madison Guaranty,Savings''~ncf·· · 

Loan, Kenneth Starr di'd 'not bring any criminalcharges.· \ · . . ... . · ..... :S~"-·< ~, ·. 
·:, . 

. ' ' .. ~.; ·., .· 

·~ 

In thos~ are~~; howevei:, where he 4id find p~~suasiv~ evi4en~e of wrorigdoing;r···, " ,;; 
Sfarr .brought·charges against and success.fully ob,,tained convictions ofl 4 · . ··· 'i 

individual~; itlclµding Jim and Susan McD6u.gal, Ark~sas Governor Jim Guy · · .,. 
: Tucker, and fonjlerAsso~iafoAttomey Gerieral WebsterHubbell. ' . 
' • • '· • I'.· • •• • 

.. ·:.t. 

. :t _. 

~ .~}· .. , •·. .- ·.;I - . . . . . '. . . '. .. ' • . ;\.· . , ' ··,:);: . . . .. . ... · . .' 

~ .: · . Jndependent Counsel Sfarr prevailed, in court ill:·nearJy every diSputebetWeen: the:' .·.· 
<.·office oflhe Independent Couns'el andthoseseekin,gtowithhold:~videit~¢~.by · ... :. 

,;"'' .... . ?SS,erting various privileges . . · ·. . ·. ·· : · :., : ' .. · ·•· . ' " " , · " 
·' ·. . - ;· . .. . ~' .. 
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./ Federal appellate courts sided with Independent Counsel Starr in rejecting:· 
. .•· . . . ' . e,.1 ·• 

• The creation of a "protective function privilege'' that wouldmith9rize Sesret 
Service agents to refuse to testify bef9re a. federalgrand jury. Jn re$ealed 
Case, 148 F.3d 107'.rcn:c. Cir.1998). · 

. . . . 

• The claim that government lawyers may rely on attorney-client orwork­
product privilege to withhold>information subpoenaed by a federalgrand jµry. 
In re Grand Jury Subpoena Duces Tecum, 112 F.3d 910 (8th Cir. 1997) .. · · . 

'Ii The claim that government attorneys could invqke the attm;ney-clit;nf , 
privilege in response to grand jury questions seeking infoimationrelating to 
the possible commission of afederal crime. In re Lindsey, 158 F3d. l263 · 
(D:C Cir.1998). . ' . . 

. . . ' . . -

>-. ... Independent Counsel Starr was required by law torefer.fo the lfouse .of . . .·· 
Repre~entatives any substantial and credible il)formation that may have constituted 
grounds for impeachment, and·hisreferral was clearly justified as ~emonstrated by. 
subsequent events. · 

./ . Federal law required IndependentCouns~l Starrto advise the House of 
Representatives of ''any substantial· and credible information" uncovered during·· 
. the course of hi~ investigation that might cqnsthute grounds for impeachment. 
See 28 U.S.C .. § 595(c). . . . . . 

• .,'. : ·.- ' • '• > -

./ The Iridependent Counsel's report detailed substanti.al and credible information 
· that µiay have constituted grounds for.impeachment. It summarized specific 

evidence supporting the charges that President Clinton lied under oath and .. 
. ·attempted to obstructjustice. .· .. 

»- 'fhe Indepe,lldent Counsel's report never sJated that President Clinton shol):ld h~ve 
been impeached. Rather, it only explaine.tl that the Office of IndependentCounsen 
had uncovered substantial and. crediblejnfor~ation that may constitute grounds for 
impeachment. ·This conclusion was clearly borne .out by subsequent events. · 

./ 

'.",,/· 

The House of Representatives detehnined that the information presented by the 
Independent Counsel constituted grounds for impeachinent. Bya vote of 228-' 
206, the House voted to impeach President CUnton for perjuring himself before a 

· grandjµry. And by a vote of 221-212, the House voted to impeach Preside11t · 
· Clinton for obstructing justice. . . · · · 

After a trial in the U.S. Senaie, fifty Senators voted to remove P:residentClinton 
from office for obstructingjustice; 

. U.S. District CoµrtJudge Susan Webber Wright later held President Clinton it1 
contempt for ''giving false, misleading, and evasive answers that were designed to 
obstruct the judicial process" in Paula Jones's sexual harassment lawsuit ~nd 
ordered him to pay.a fine of $90,000. · 



v' . In J anuary.2001, President Clinton admitted to giving "evasive and misleadihg . 
. answers, in violation of Judge Wright's discovery's orders" during his, deposition 
in Paula Jones's sexual harassment lawsuit. As a result, he agreed to pay a . 

· $25,000 fine and give up his law license for five years. 

>- Numerous Democrats .co-sponsored a censure resolution inttoduced by Se11ator . 
Feinstein that stated that President Clinton "gave false or misleading testimony and 
lliis actions n had. the effect of impeding discovery of eyidence in judicial 
proceedings." S.Res. 44, 106th Cong. (1999). · ·· · · 

" -.. ; 

./ Members of the Senate who .co~~ponsored the c~nsure resolution incl_uded: 
Senator Durbin (D-IL), Senator K~nnedy (D:MA), Senator J(ohl (D-.WI), Senator 
Schumer (D"NY), Minority Leader Tom'Daschle (D-SD); and s~natbr John Kerry 
(p.:.MA): 

,/ .. Then_.tongressnian Schrtmer, as S'enator"elect stated that ".itis Clear that.the 
President lied when he t~stified before the grand jury." 

' ,. 



··.'. 

. ·. ~ 

'/ . .. ·. \ .···· 

'.·• .... ); 

.·._,) 

.. ; 

'·Brett .Kavanaugh - Starr Report _ 
• . ·.. . . . . .. . .. 4' 

.... · . ·"· .. : 

J' -; 

.· . 

, : Alle~ation:i' arett Kavanaugh was.a co-author' ofindependef1tCom:iselKen Stru:r'.s report to, ' ., 
r -· theHouse ofRepresentatiyes, in whid~ Star.r'allegedthatthere wer~ grOl1ndsJor ·. 

·_impeaching President Cliritoh. KavapaugJ:i! s Participation inStarr':s investigation 
:_·of the Monica LeWinsky affair evidences his'partisaii, right-wJng agenda. · 

• • • ; u • • • • • ' • • • • • .' ' ~ ,' • - • • 

Facts:·_--·._ . . . . ' . 

· -~- · · According to numercms press reports, Mr; Kavanau'gh did. nofauthor 'the narrativ(l 
· • sec.tion of the Independent Coun~el's report that chronic.lectin d'etaiJ J>resideni · · · 

CUnton'·s sexual encounters with Monica J;,,ewirisky. . :;:,. · 
. •, . . . .. . . . .. . ~:·. ~ ·, 

-~ . :, Mr~ K~vanuagh has ~inc~ critic~ed'tlie H~-U;~ ofR¢p~esentatives for reie~sinJlthe 
\ . ' report to the public before reviewi11gJt. See Brett M. Ka~anaugh, '.'First Let Cohgi:~ss bo Its 

·_. Jo]J,"The.Washingtori"Post,Feb.26,j999,·atA27: · · · · · 
:. . . .. . ,· 

" ~ 
.·The :section of the, lndependent C<;unsel's 'report ·co .. authored byJ\1r.<Kavanaugli'- -·; < 

grounds for impeachment - was required by law; andrthe allegatforis co11tain'edin .•• "; ; 

. : 

... • 'J• 

·-.- .. ,_..-_:~ ·.·:' 

.... . 
·' ~ ' 

I .. 

,that se~tion were confirmed by subsequen~ ev~nts! . ' •. ! ' ' :_ > ·. :···. • .. _·_· ,. 
' ..... . .. - ' . . .. 

. ' 

•':•,. 

•· · :Fed~raf law required Indeperident Counsel.Starr to advise the-_House of .· 
·· Representatives of"any substanti'aLand credible information'~ unc6vered during· 

the course of his investigation that may co~stitute grounds for-;.impeachment; See ·.-·. 
i-su·.s~c §'595(c ). · · -- · · · .-. · · . ···-·· < . · .. ·· ·•• .. . · · :. · ,_ -· , · · ·._ · _·-. · · -,. · ._ ... •. -· · 

··,:' 

' '_J'·._ I Ac~grdingtbi:>ressr~ports, Mt. Kavaila\igh co~·atithotedthe kectj9fI pf.the .. : 
· . ; .. _Independent CounseF s report that explained'the substahtiaLand· credi:bl_¢·. • ... , ' 
· ' · information that' may c.onstit\.it'e groun(isf or impeachment. -This .section : 

summarized the-specific evidence'supporti~g the cillegati9ris that President __ 
·.. ~· ... 

. Clinton made· false statements _under oath arid ahempied to obstDictjustice. ·. 
. ., '.. ' ... . . . . 

'i' 

The Independent Counsel's report ~ever si~ted. tbat'Pre~ident Clinton sh~uld h~ye 
'.beeli.illlpeached. Ratber, it only explain~dfhat Oie Office oflndepe11dent'Counsel . 
· had .. µncovered substantial and. cre.dible informat~onthat may constitute gro'unds for 

. . impeachment. This co·nclusion was clearly bor.ne·out by; subsequent events>'.·.- · · · · 
". ... ·.·': ·.! 

-~The House ofRepresentatiyes detenninecfthat th¢ inform.atioil presented by the 
Jndependerit Coilnsel constituted grou]Jds for impeachnl.ent. · By 'a yot~ qf72~8"'. . 

-. .-' 2d6; the House '1oted to impeach '.PresiderifClintmi for perjµril)g hitnselfbefore a·. 
grand Jury.: ABd by a vote of 22 l'-2 ri, the House Voted to impeach Presi(jent . .. 
Clinton for obstructing justi<;;e. · ; · · · ' « -. · ·• .. 

' ' . . . ·. . . . : : ~: 
. ~1· ··"···. 

, ·/ '' Afteratriai'inthe U:S. Senate, ,fifty Serii;ttors voted to remove President Clihfon. 
Jrorn office for obstructing ju~tice. · ·· · · · · · .. ,. · · 

. ,·· . 

1 ' 
.. ··. 

"'.' 

\ 

. , ~' . 

-· ... 

,'': 

.. "' 

.... -_ 

_; 

.. ·''" 

. ..... 

''I.::: . 



,I' Numerous Democrats co-sponsored a censure resolution introducedby .· . 
Senator Feinstein thatstated that President Clinton "gave Jfalse or misJeading · 
testimony. and his actions.[] had the effect of impeding discovery of evidence. 
in judicial proceedings." S.Res. 44, 106th Cong. (,1999). . 

• 

• 

Members of the Senate who. co-sponsored the censureresolutio11 included: 
Senator Durbin (D-IL), Senator Kennedy (D-MA), Senator Kohl (D'"WI), 
Senator Schumer (D-NY), Minority Leader Tom Daschle (D~SD),and Se11ator . 
John Kerry (D:.MA). . . .. . . 

Then-Congressman Schum'er, as Senator-elect stated.that "it is clear that the 
President lied when lie testified before the grand jury.'' · 

·u.S.<District Court Judge Susan Webbe~ Wright later held Presic:lentClinton iri 
cbntempt for "g~ving false, misleading, and eva,sive answers thatwere designed to 
obstruct the judicial process" in Paula Jones's sexual harassrnentJawsuit and 
ordered him to pay a fine of $90;000. · · · 

In January 2001, President Clinfon admitted to giving "evasive and misleading 
answers, in violation of Judge Wright's discovery's orders'' during his deposition 
in Paula Jones' s sexual harassment lawsuit. As a result, he agreed to pay a,· 
$25,000 fine and give up his law license for five years.· 

~ 'The U.S. Senate already has confirmed judicial and oth~r nominees who worked for 
/;Independent Counsel Ken Starr. If these nominees' work for the Indepe1;1dent 
. Counsel was not disqualifying, then there is .no reason why Brett Kavanaugh sI;wuld 

not be confirmed because of his :Workfor the. Office of Independent Counsel. · 
·,\ ' ·.· .. , 

./ Steven Colloton served as Assodate Independent Counsel from 1995 to 1996 and 
was confirmed for a seat on the Eighth Circuit Court of Appeals on September 4, 
2003 by a vote of 94 to I. He was confirmed to be the U.S. Attorney for the · 
Southern District oflowa on .September 5, 2001, by a voice vote. · 

./ John Bates served as Deputy Independent Counsel froml995 to 1997 anci was 
confirmed for a seat on the U.S. District Court for the District ofColumbia on 
December 11, 2001,.by a vote of97 to 0 . 

./ Amy St. Eve served as Associate lndeperid,ent Counsel from 1994 to 1996 and· 
· was confirmed for a seat on the U.S. District Court forthe Northern District of 

Illinois on August 1, 2002, by a voice vote, 

./ William Duffey served as Associate Independent Counsel from 1994 tO .1995 and· 
was .confirmed for a seat on the United States District Court for Northern District. 

, of Georgia on June 16, 2004,.by a vote of97-0. Prior to that he was confirmed to 
be the U.S. Attorney for the Northern District of Georgia on November 6, 2001, 
by .a voice vote. · ·· 

I 

I . 

2 



./ 

Alex Azar served as Associate Independent Counsel from 1994 to 1996 ·and was 
· confirmed to be the Deputy Secretary of the Department of Health and I-I~mah 

.. Services on July22, 2005, by a voice vote'. Prior to that, he was confir)lled as 
General Counsel of HHS on August 3, 2001, bya voice vote. · 

, ' ' . I.·.' • 

Karin lmmergut served as Associate Irr.dependent Counsel in 1998 and was • 
confirmed to be the U.S. Attorney for the District of Oregon on OctoberJ, 2003 
by .a voice vote . 

. ./ . · · RodRosenstein served as AssociateJndependenttounsel from 1995~1997 and. 
was confirmed to be the U.S. Attorneffor the District of Maryland on July 1, 
2005, by voice vote. ·· . · . . - ~· 

./ · Kevin Martin served ~s Associateindepe~dent Counsel from .• iK~{X~'1tQ 11!~~~~ 
and was confirmed to be a Member of the Federal Communications C:::ommissiOn 
on May 25, 2001, by a voice vot~. 

/ 
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