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NOMINATION OF BRETT M. ‘KAVANAUGH OF‘I'

_'THE DISTRICT OF:. COLUMBIA TO BE CIR- =
- CUIT JUDGE FOR’THE DISTRICT OF COLUM- 1.;; d
BIA CIRCUIT G ‘

TUESDAY APRIL 27 2004 e

UNITED STATEs SENATE e
COMMITTEE ON THE JUDICIARY St
: Washmgton DC
The CommIttee met pursuant to’ notlce, at 10:10 a. m -in Foom:

: SD—226 Dirksen Senate Office’ Bulldlng, Hon Omn : Hatch S

g Chalrman of the Committee, presiding. - % S
" Present: Senators Hatch, Kyl Se_sswns 'Cornyn, Leah Kennedy,* :

7 "{j':“‘FeInstem Schumer, and Durbln

OPENING 'STATEMENT OF HON. ORRIN G. HATCH A Us
' SENATOR FROM THE STATE OF UTAH |

ChaIrman “HATCH. Good morning. I° am pleased to welcome to. the o

.~ Committee’ today -members, . guests, and our mominee, Mr. Brett - -

. Kavanaugh, whohas been nominated by President Bush to be "
.- United -States ‘Ciréuit - Judge for the, District.‘of Columbia. Circuit,

: ~We: also welcome. members of his family. T ‘would note his father,
Mr. Ed- Kavanaugh a long-tlme pres1dent of CTFA; We all: know',j;;

* . Ed. We know what a fine‘person he is and:what a great individual =

. _he is; and we all respect him: So we want to welcome you, Judge,

s Ed’s: w1fe ‘the mother of Brett, who is‘a: renowned Judge, and we"
‘appreCIate having both of you here. .

“Before we turn. to the nomlnatlon, I want to tell members of the i

_Committee that I remain hopeful that we. can’continue to complete,
the work of the Committee on both legISIatlon and nominees. I was’
disappointed that we: were not ableto ‘accomplish ‘more: at ‘the
. markup last week. Earlier this month, we did report five district" -
"judges and two. circuit Judges So I do apprec1ate the C ‘mlttees :

efforts 1n that regard

" action. I’ rémain hopeful that an. accommodatlon on’ riom

" be reached- and-that floor.action can be scheduled for those judges. * = =
" “The Senate ‘has- confirnied: ‘only :four judges this yeéar—all district. =~

“ecourt judges. By ‘comparison, in the’ last Pres1dent1al electlon Jof

' : Judges had been conﬁrmed by, thlS: 01nt in the year, Includlng ﬁv ‘

- circuit court.judges. Furthermore :we ‘are; way ‘behind “the pace’ of
w ‘that electlon year ‘which saw a total of 39 Judges conﬁrmed Ang




rst—term conﬁrmatlon' o

‘total of 203." . . S » :
*So.while we have made some progress in; reportlng nominees: to '
the full .Senate, the*work of confirming judges remains. We' pres- .
‘ently have 29 Judges on the'executive calendar. Five circuit court
‘nominees remain from last, year-on the éxecutive calendar in addi-
‘tion ‘to the six reported this year. E1ghteen district nomineées:are
available for Senate conﬁrmatlon, 1nclud1ng two holdovers from the
ast:session. But we are making’ ‘progress; and. thank al
for- their support and ask: for their. continued cooperat1on

‘Now; today we will:.c sider the’ nomination:.of ‘Mr. Br ‘
Kavanaugh. He is an- outstanding nomineé “who has . been noml-.
“. nated to. the, C1rcu1t Court -of Appeals for the District of Columbia. . -
""He comes’to us’ ‘with. a sterling resume -and a record of" distin:

- ‘guished publi¢ service. Mr. Kavanaugh' currently ‘serves as Assist= . -

_ant to.the:Presiden of ‘the United States and- Staff Secretary, hav-

ing been appointed 'to the’ pos1t10n by President George W..Bush in * -
2003. He previously served in the Office ‘of Counsel to-the Presr-,_ e

dent'as an Associate: Counsel ‘and a Senior- Assomate Counsels

- After graduatmg from:Yale Law .School in 1990, Mr. _Kavanaugh .:‘w i

'served as‘alaw’ clerk for three appéllate judges, so he'has exten
ve JudlClal experience well: Justlce Anthony’ Mz «Kennedy of th
e : . of

Appeals for the Ninth: Circuit;. and Judge Walter K. Stapleton of.
the United States Circui Court of: Appeals ‘for the Third Circuit.
‘He served for: 1 year as-an attorney in-the Officé .of. the Sohc1torw'
General, where he prepared briéfs and oral’ arg‘uments : i
- Mr." Kavanaugh served -in- the :Office of Independent Counsel o

‘under Judge' Starr, where:he'conducted the office’s ‘investigation

into ‘the death of former Deputy White House. Counsel Vincent W-
Foster, Jr. He also was ‘responsible for briefs and arguments re--

;gardmg privilege, and other legal matters that arose duringinves- :

tigations conducted by .the office.’ Mr Kavanaugh was, part of, th
: 96 ’

grounds for impeachment '“fith‘ P
+ In addition to- thls exten

s Klrkland and Ellis, - ‘one ‘of* the great ﬁrms in “this" country, -he

: ~worked primarily on appellate and pre-tr1al br1efs 1n commerc1al
- and-constitutional, ht1gat10n :

~ Mr. Kavanaugh, as T have said, rece1ved h1s law. degree from ,
.Yale Law School, where he was notes editor for the Yale Law Jour-
nal, He is a cum laude graduate of Yale College where he rece1ved:.lw
‘his B:A. degree. DR :
- The Ameérican, Bar" Ass‘ 1at10n has rated ‘Mr. Kavanaugh as.

“Well Qualified,” its. highest. ratin Let me. remmd everyone what :
’that ratmg means Accordlng s

-of ‘the legal profess1on in hi r=her legal community, have ‘ou

standing legal ‘ability, breadth of experience; the highest’ reputation

for integrity and either have. demonstrated or:exh 1b1ted the capac-
1ty for, Jud101a1 temperamen R N S . '




7-I want to turn now to a few of the arguments wh1ch 1 have heard.;

‘raised by a number of Mr. Kavanaugh pponents and address'
some:of. the concerns 1 expect to.hear today. .. CRE

~First, is that Mr. Kavanaugh i$ too young and 1nexper1enced to o

- be given a lifetime “appointment. to the Federal bench,-particularly

" _to the important’ ‘Circuit Court of Appeals for the Dlstnct of Colum-
“ " bia: Now, there are many examples of Judges who ‘were appointed .
- to the bench at'an age similar to Mr. . Kavanaugh, who is'39 years"
.-old, and have had illustrious careeérs: For example, .all three of the .

‘Judges for whom Mr. Kavanaugh clerked -were appomted to the

bench: before they were 39, ‘and all have been recognized -as:distin-

o gulshed jurists.’ Justice Kennedy was appomted to the Nlnth Cir-

‘was appointed: to the. district’ court at 35 and later elevated to"th
_Third Circuit Court of Appeals s

“+. 1 think many of my colleagues: would agree that age is, not a- fac- -
“tor in public ‘service, othér than the constitutional requlrements I
. would note that many in this'body began:their service in their 30s;

Ui not barely age 30, Through successful re-elections, we haye been .
" ‘benefited from a lifetime of service: from, such members of thls body .

and‘members of the judiciary, as well. - - :
‘With regard to judicial experience;: I would re1terate that Brett,

" Kavanaugh has all.of the qualities necessary to be an outstandlng o

ppellate judge. He has impeccable academi¢ credent1als with' ex-
ensive experiénce ‘in the appellate courts ‘themselves, ‘both -as"a.

T oelerk and as counsel; having argued both civil'and: cnmmal matters: ;

“before the. Supreme Court and appellate y ‘,urts throughout th1s .
country. Blee,
w. “AsThave: pomted out w1th prewous nominees, a number of hlgh-»_ ;
ly successful judges have come to-the Federal appellate bench with- .
- out prior judicial experience. On this part1cular court, the D:C: Cir-

“-cuit, only three of the 19 judges confirmed since Pres1dent Carter’s ™ .

‘term began in 1977 previously had served as judges. Furthermore;

Pres1dent Cl1nton nom1nated and the Senate conﬁrmed a total of B

the D.C. C1rcu1t - Y -

- I'would mention. that I thmk the work in the Supreme Court and
sthe Circuit Courts of Appeals that Mr. Kavanaugh: has had, do
-qualify him 5h’1ghly, in addltlon to all:the other qual1ﬁcat10ns that"- :

:"’Oppon'ents w1ll attempt to. portray r ’Kavanaugh -as: a nght-‘

o wing ideologue who pursues: a’ partisan’agenda.- I have to tell you. l

. this allegation.is totally without merit, and a careful scrutiny of his’

»record will demonstrate: otherwise. He is-an‘individual who has de: -

voted' the majority of his legal career to pubhc service, not private -
ideological: catises. Within his: public career, he has’ dedlcated i
- work to legal issues; always workmg carefully and thoroughly in

'professwnal manner..-

In short; Mr. Kavanaugh is a person of h1gh 1ntegr1ty,'of isk1lled

i professmnal competence, and outstanding character. He will be':

e great addltlon to the Federal bench ‘and he: has the h1ghest ratmg(,-




: that the Amerlcan Bar Assoc1atlon can glve And all of that stands L
o h1m in good stead. -
- So I Took forward to hearmg your testlmony and any responses '

-, ‘this Committee. . :
"+ ..[The prepared statement of Senator Hatch appears as a submls
s1on for the record.] - ;

-2 Now I will turn to our act1ng Ranklng Member at thls tlme Sen

. have you do that for us. Why don’t you do it: right now? :

- .- 'Mr. KAVANAUGH. My fiancee, Ashley Estes, from ‘Abilene; Texas

%" 'is here, as well as my parents, Ed and Martha Kavanaugh.: i
" Chairman HATCH. Ashley, Ed, and ‘Martha, we are so grateful to

‘that you might make to questlons from the esteemed members of i

_;ator Schumier, for:any remarks that. he would -care to make and " =
 then we will turn’ to Senator ‘Cornyn, ‘who will 1ntroduced Mr.
: Kavanaugh. But first I would like to introduce your. fiancee. I- w1ll'

have all of you-here."Ashley, don’t let -this affect you, this meat

“- grinder that we go through around here. Just understand okay?

= We will turn to'Senator Schumer. S

.+ <" Senator SCHUMER. Mr. Chairman, I'will defer to Mr Cornyn ﬁrst: E
" to introduce him, and then I will speak‘

Chalrman HATCH That w111 be’ fine.

- PRESENTATION OF BRETT M. KAVANAUGH, NOM]NEE TOBE .

| OF TEXAS i

* Senator CORNYN. I apprec1ate that very _
gand Senator Schumer, that courtesy. I do'just have some brlef com-- ..
- ments I'want to make by way of introduction.’ : .
It is- my "honor-to “introduce. to:. the Commlttee, to supplement‘ ;
~those remarks already made by the  Chairman, ‘about ‘a distin-

.. ing-with him on a‘case that I argued to the United States Supreme-
- Court, so I have had the ‘chance to observe his Tegal skills from up -

“.'_]Cul‘lSt on the Unlted States D1str1ct Court of- Appeals for the D C: .. e
“ 7 Circuits : '
. His dlstlngulshed academlc and profess1ona1 record conﬁrms be-.

." eral judge. His temperament and character demonstrate that he is-
- well suited to that office. Indeed, I can think of no better evidence" -
* of his.sound judgment than the fact he has chosen to marry a good

‘to: the Committee. Brett deserves the support of. th1s Commrttee
~and the support of the United. States:Senate.

_«-«.Judges do not try cases or adJud1cate factual dlsputes ‘Instead, they

courts of appeals, the docket of the D.C. Circuit is uniquely focused
‘. on the operatlons of the Federal Government Accordlngly, attor-

. CIRCUIT JUDGE FOR THE DISTRICT OF COLUMBIA CIRCUIT, T
- BY HON. JOHN CORNYN A U S SENATOR FROM THE STATE,'

"'much M- Chalrman S
- ‘guished attorney and devoted: public: servant, Brett" Kavanaugh. .I." . :
have known Brett for several years and had the privilege of work- .

close. ‘And I have every confidence that he would be ‘an exceptional = "
‘I;',f yond all doubt that he possesses the intellectual ability to be a Fed- -

" woman from the great State of Texas, who has just been introduced

As you know, Mr. Chairman, one-fourth of the actlve D C Clrcult R

Court’ is currently vacant and as you. know, Mr. Chairman, the. - =
D.C. Circuit. is unique ‘among the Federal courts of - appeals of.. -
- course, it is.an appellate court, not - a trial: court, and ‘appellate’ .

- hear arguments about_legal ‘issues.: But unlike ‘the docket of other ;



neys -who' have experlence workmg w1th and w1th1n the Federal _
i Government are: un1que1y quahﬁed to serve on: that dlstmgulshed RO
court . i
o Brett Kavanaugh is an ideal candldate for the D. C. C1rcu1t He '
g ,has an’extensive record: of pubhc service. For over a decade; he has’
~-held . the' most prest1g10us positions an attorney can: hold in-our:
‘-._'Federal Government. He is; as you pointed out, a graduate of Yale ~
" 'College and: Yale Law School He served as- law clerk to three dis- "
“..+tinguished Federal judges, 1nclud1ng‘Un1ted States Supreme Court
. .Justice Anthony Kennedy. -
."., Brett has also served .in' the Ofﬁce of the Sohc1tor.Genera1 rep-
. resentlng the U.S. Government in, cases: before the United States
Supreme Court. He served as a Federal prosecutor in the Office of .
:,Independent Counsel under Hon, Kenneth Starr. And as you pomt-
. ".ed out, he personally has argued civil and criminal ‘cases in the
Umted States Supreme Court and courts of appeals throughout the
.country ol
7 ,And heé has been called upon for h1s w1sdom and counsel by the L
',‘Pre51dent of the United States;first, by his service as Assoc1ate
. Counsel and.Senior Associate Counsel to.the Presrdent and now as .
* . Staff Secretary, one of the President’s . most trusted semor ‘advisers.
... “Mr...Chairman, I can think of few attorneys at any age who .can
~“boast this level of experience. ‘with the inner workings of the Fed-
. “weral Government. It is no wonder.then that the American Bar As- =
sociation has raised him “Well Qualified” to serve on the D.C/Cir- 7
" cuit, the gold standard, as‘you observed: R
e Ordlnarlly, a‘nominee possessing such credentlals and expenence
would have little difficulty receiving. swift confirmation by .the
“United States Senate. Unfortunately, observers of this Committee -
wﬁl know. that we’ are not. l1v1ng under ordlnary c1rcumstances S
- today. -
R | hope that ‘this dlstlngulshed nomlnee w1ll Teceive falr treat-
-_J“ment His exceptional record of public ‘service in the Federal Gov- -
““ernment will serve him well on the D.C. Circuit bench. His wisdom -
--and counsel have been trusted at the highest levels of Govérnment.
. Yet I fear that it is precisely Brett’s. distinguished record: of experi-
.. ence that will be used against him. I sincerely hope that will not .
happen After all; it" would be truly a-shame to use one’s: record of
\. service agamst a nominee, especially ‘with respect to ‘a Ccourt. that: . °
. ~is 50 much in’ need of Jurlsts who-are knowledgeable about the
L “inner ‘workings of the Federal Government.. s
v Indeed, many successful judicial - nommees have brought to the &
" . bench’ extensive records. of -service ‘in. partlsan political env1ron--
~~ments. ] have often.said that when you place your hand on'the
" Bible and take an oath to serve ‘as"a judge, you. change You learn™
-~ that your role.is"no. longer partisan, if it-once“was, and that your "
. ’duty 1s no longer to-advocate on behalf of a party or a chent but
* . rather, to serve as a neutral arbiter of the law.’ :
. The" Amencan people understand’ that | when your. JOb changes
: -'~'»you change, and that people are fully.capable of putting aside their -
~"personal beliefs in order: to. fulfill their: professional’ duty “That is”
, why ' this: body has tradltlonally,conﬁrmed nominees - with .clear:"
e ..':-regl:i)rds of servwe 1n one partlcu r party or, of a: partlcular phllos- §
~ - opl y < : Ha P ., +




g ~“logical job than: general counsel of the ACLU, yet she was con-

s Jud1c1ary Committee before ‘he, -too, was easily: confirmed to the
o ‘_.FII‘St Circuit and then to the-: United States Supreme Court.

- . the -Justice Department under. Pre51dent Kennedy when the Senate
»,v‘conﬁrmed him to the Supreme Court by a voice vote.

;f-D C.. ClI‘CUIt ‘came to the bench ‘with’ pohtlcal backgrounds, includ

‘f"=>-0n the floor of the U.S. Senate, and all received the support of
least a majority of Senators, as our Constitution demands..

-+ sizing legal excellénce and experience. and not by punishing nomi:
- the Federal judiciary and" ultlmately harmful to‘the American. peo-
" that ‘any lawyer who takes:on“a political client is:somehow dis-

L how fit for the Federal bench they may truly be::

~.. " happens to be a Republican, and he happens to be clos

“ For example Ruth Bader Glnsb rg served as general counsel o
the’ ACLU. Of course, it is difficult. for me to imagine a more ideo- -

,"ﬁrmed by--an overwhelming majority’ of the U. S Senate, -first-by

: unanimous consent to the D.C.: Clrcult and then by a vote of 96—- ‘
.8 to the United States Supreme Court." ' .
“Stephen Breyer was the Democrats chlef counsel on the Senate

Byron White was the second most powerful political app01ntee at"'

: Abner Mikva was a Democrat Member of Congress when he was"'.
. conﬁrmed to the D.C. C1rcu1t by a majority of the Senate: T

" Indeed, as many as 42'of 'the 54 judges who“have served on the S

' ing service in appointed or' elected political office. ‘All received the"
respect’ that they deserved andithe courtesy.of an up- -or-down vote
“.So, historically,: this body and this Committee have exercise thef R
advise and consent funetion® serlously and’ approprlately by: empha-_‘_ R

“nees: simply- for serving’ their political party. It'would be tragic, for

“ple who depend on it to- establish a new standard today and- declaref

o qualified for confirmation; no matter how.talented, how devoted‘ or

-/ Brett Kavanaugh is-a skilled attorney who has demonstrated hlS"'. S
commitment;to public service throughout his- life - and-career. He . : -
to the » * -

" President.. This is a Presidential- election' year, but’ ‘the rigorous - L

. firmation process any more than it already has. Last year;.it was

- Justice Priscilla Owen, to be denied. the b,
-+ - tradition:“of -an up-or-down vote - simply’
e ,agamst the President, And this- year, it'would be terribly wrong. for‘ :

I Brett to be denied confirmation or at.least an up-or-down vote sim- =

e party, and his country.

g fight for the White House should: not spill-over to the JudlClal con-'._ o

wrong for close friends'of the President, like Texas Supreme’ Cour
sic courtesy and-Senate
score political 'points -

ply because he has ably. and cons1stently served h1s Pre51dent h1s

And,-with'that, I thank you Mr Chalrman. B
[The prepared statement of Senator Cornyn appears as a submls- :
' ‘~fs1on for.the record.]. S S
;7 -Chairman HATCH., Thank -you, Senator Normally we would deferv.‘, :
CE to ‘the Democrat leader on'the.-Committee; Senator" ‘Leahy, but he
" has asked that I first go to. Senator Schumer, and then the last
statement w111 be ‘made by Senator Leahy, and then we w111 turn’

Senator Schumer”




o L b STATEMENT OF HON CHARLES E SCHUMER A U S. SENATOR
PO . FROM ‘THE STATE OF NEW YORK g s
Senator SCHUMER Thank you, Mr. Chairman; And first, Iwant Y A
e ';ato welcome Brett Kavanaug . his..parents,’ and - his ﬁancee to to- Uyt
' day’s hearing: Something: tells me, this. won’t' be the easiest or the.
. ‘most enjoyable hearing for them or’for us. But I know that Brett
. ‘appreciates . what an 1mp0rtant p051t10n ‘he has been nominated.'to .
- .'and how important this process-ls, and I know how proud h1s fam- ’
T .11y is of him.-. P PRI
. v+Now, Mr:. Chalrman 1t is’ really unfortunate we: have to be here LT
agam on another controvers1al nomination. It is unfortunate be-

.. cause it is so unnecessary..We have.offered time and time and time ‘i, -
_again to work. with the administration -to identify well- quahﬁed ARSI
“.mainstream 'conservatives for these judgeships; especially-on-the: . i:/
", D.C. Circuit. Instead, the Whlte House 1n51sts on gwmg us extreme B
+."ideological picks. o el
- In this instance, the nomlnatlon seems to be as much about’ poh-;n »'
".tics.as it is about 1deology, and'I am sometimes a little 1ncredulous .
The President makes ‘the most political of picks, and then'my:col- ..

""" ‘leagues tell us not to be political. Tell the President, and maybe we “.' -

~ could, come to some agreement here. together. Whlle the nomina: .
~... tions of William  Pryor “and- Janice- Rogers Brown and ‘Priscilla.

-+Owen may be among the most ideological we have'seen, the nomi- -
,.natlon of Brett Kavanaugh is among. the  most; pohtxcal in history.
“ ..*/Mr. Kavanaugh is a tremendously successful. young lawyer.. His. "
academic credentials are first-rate. He ‘clerked for.two prestigious .
‘+ ccireuit court judges and-a Supreme Court. Justice. And he has been

“quickly promoted through: the ‘ranks of Republican. lawyers.. Some .
' might_call Mr, Kavanaugh. the: Zelig of young Republican’ lawyers, .
» -as ‘he has-managed- to find hlmself at the center of so many high- .. .
+" profile, controversial issues in his short career, from the.notorious
.. ‘Starr Report to'the Florida recount, to.this: Pres1dents secrecy and .
_ privilege clalms, to post-9/11+ leg'lslatlve battles, ‘including  the vic- *.
tims" compensation ‘fund, ‘to"controversial ‘judicial nominations: .If
:there has been a partlsan political-fight that needed: a good lawyer. . .
“in.the last decade, Brett Kavanaugh was probably there And 1f he:
‘ ‘,was there, there is no-question what side‘he was on. . - i
- In. fact, Mr. Kavanaugh would probably Win, ﬁrst prlze as theT .
hard- rlght s political lawyer.: Where there i$ a tough job that needs.
‘ ahbrlght hard nosed pohtlcal lawyer, Brett Kavanaugh has been ]
t 1ere PSR Y
‘Judgeships- should be above pohtlcs Brett Kavanaughs nomma- PENEE
) j'tlon seems. to be all-about politics. If President Bush'truly wanted -
. to unite" us, does anyone believe' he:would have nominated’ Brett -
..~ Kavanaugh? If President Bush* ‘wanted. to'truly unite ‘us;.not, divide =
“us, ‘this would be the last nomination he'would send to he Senate. ™ . -
. Anyone who has any'illusion that Pres1dent ‘Bush ‘wants to change *
- the tone in Washington ought to. Jlookat this'nomination. “You could :
‘not' think: of another n0m1 on given’ Mr Kavanaughs
. ‘more designed to divide: us. it '
. Brett Kavanaugh’s nomm t10n to the D C Clrcult is not jus
: ﬂdrop of salt in the partisan. woutids, it'is‘the whole shaker. = '+
..+ "The bottom line seems simple: ThlS nomlnatlon appe
Rt 'ifdlclal payment for pohtlcal erv1ce

S'to: be ju
: endered There 1s much that{




many of us ﬁnd troubhng about ‘th: mmatlon I look forward to* .
.~ 'hearing the nominee address our myrlad concerns. I would just liks
“to.take a: moment to. lay out two areas that w111 be central to thls

vl .dlscussmn

- First, for the ﬁrst 2 years of the adm1n1strat10n when the adm1n-1
. istration . was: developing® and: 1mp1ement1ng 1ts ‘strategy to- put
* ideologues on the bench, . Mr: ‘:Kavanaugh ‘quarterbacked President
- Bush’s judicial nominations. He spoke" frequently at public:-event

g : defendlng the Pre31dent’s dec1s1on to nominate such contro_vers1al;

~As you: all know, many of us have been shocked and
the extreme -and out: ‘of-mainstream - 1deolog1es -adheréd to by these‘ g
and other nominees. I speak Vfor myself many of my colleagues,.__
f d :

l;_;'records are rifé and replete with 'extreme activism.
* During his time in -the. White : House ' Coungel’s: Ofﬁce

~_Kavanaugh played. a major role in selecting these: judges, ‘preparing

A' " them- for. hearings; and - defendmg their nominations ‘at pubhcv‘ B

.. events, In the course e of defendlng the admmlstratlon s record

. used: by President. Bush in; selectlng Judges “The five cri
cites-are: one, extraordlnary intellect; two, .experience; thr

- rity;-four, respect .in. the legal community, and the nomine ,
“State - community; ‘ang ve, commltment ‘1nterpret1ng law notf
“making law.”
-~ T'don’t think I am “stepp 1ng out on a hmb when I say that ever:
one jof us up here seesthose five criteria as- outstandmg factors, to’

.~ “¢onsider when choosing Judges But in the same public discussions
_“-of the.President’s judicial nominees. where he cited these five: cri-

‘teria, Mr.’ Kavanaugh has ‘routinely denied that the President con-.-
. s1ders a nominee’s ideology. The record before.us starkly belies that -

+~claim, It just does not.hold. water. If ideology did mot matter,. we -

‘would. see: nominations scattered .across' the: political ‘spectrum."

There would be a roughly. equal number of Deémocrats and, Repub- .+
licans; with . a healthy ‘dose..of independents: thrown in. We would - .

see some nominees edge left of center while: others t1p T 'ht whlle.-" '
- afew outliers would be at each extreme. .. - :

Even a: President who wanted to’ have only some 1deolog1cal 1m-.'”
pact on the bench would have some balance. That is not the case[ :
~with'the nominations Brett Kavanaugh has shepherded i
#- If you were to-map: the circuit court nominees on.an’ 1deolog1cal°
“.scale.of 1 to 10, with 10- being very liberal. and1. bemg very.cons:

““servative, there is ahuge" number: of 1s and:2s, some-3s, and only
a smattering of 4s and 5s. Of course, 1deology played a.role in't s’

-process. Suggesting: otherwise insults our: mtelhgence nd the 1nte1- o
fl1gence of' the Amencan people : : o




For the last 3 years I have been try1n ‘to get us to talk honestly i
;,\about our differencesover judicial nominees. We ‘have pretty much -
- stopped citing minor personal peccadllloes in the nominees’ his-= "
tories as'pretext for stoppmg nominations that we really oppose ‘on
- “ideological grounds The process 1s better for the honesty we have
.. brought to it.: . SR RTINS
- Now, I hope we’ can have an onest d1alogue today Tow rd that_... T
‘hearlng Mr Kavanaugh explain how it is. o

when he makes those prcks o ' :

. A second area I expect.we w1ll get into is- closely related to the.
3 ,ﬁrst As I noted at:the outset, there is. no question that. Brett‘-‘
* Kavanaugh'is a bnght and" talented young: lawyer There is no*

- question that for someone of his age he has an-extrdordinary re- .
. “sume and that he has achieved i in every job:he has held. But- there
- .are serious questlons—and it is not the age; it is that he has never -

. tried a case; he has a record of service after he clerked almost: ex-

" clusively to hlghly partisan: political matters—why he'is being nom- .

. inated to a''seat on the’second ‘most impertant courtin’ Americd.
- Why is the D.C. Circuit Court S0 1mportant‘7 The.: Supreme Court

currently takes fewer than: 100-cases a yea? “That means, that the

lower courts resolve the tens of thousands of cases a year brought .

. by Amiericans seeking to vindicate their rights. ‘All other-Federal

.. appellate .courts handle. just those cases, arising .from within:its’ -

. boundaries. So the Second Circuit, where Senator Leahy and I.are . :
. from, ‘takes cases coming ouit of New York ‘and Connecticut and .-

g j.Vermont But the D.C: Circuit doesn’t,just take cases brought by

- residents ‘of - Washmgton, D.C. Congress has' dec1ded there .is:a -

7. value 1in vesting one. court with' the power. to: review certain decit

. sions of administrative agencies. We' have,g‘-lven ‘plaintiffs. the:

" power to-choose the'D.C. Circuit. In some ccases; we force them:to: -

“go to the D.C. Circuit- because we ‘have' dec1ded, for . betteror for :

" worse, when it comes to these administrative.decisio

:should decide what.the law is for the whole Nation. -

- 'So when it comes to- regulatlons adopted under. the Clean A1r Act"

by EPA or. labor “decisions. by the’ NLRB, rulées propounded by

" OSHA, gas prices regulated by FERC, and many other:administra- - .

tive agencies, the decisions are usually made by the judges on:the:. .

“. D.C. Circuit. To most, it seems like this'is the alphabet soup court”

“since virtually ‘every case involves an agency with an unmtelhglble" TR

- acronym-——EPA, NLLRA; FCC, SEC, FTC, FERC; and so. on and.so

- forth."The letters; though that .comprise. this. alphabet soup. are.. . ..

. what ‘makes our Government tick. They are the agenciesthat write

and enforce the rules that.determine how much:reform there will

be in campaign finance reform.-They. determine how clean clean ¥

water has to be for it to'be safe for families to drink. They estabhshv, o

he r1ghts that workers have when negotlat' g with: corporations.” "

~“"The D.C. Circuit is. 1mportant ‘because . its -decisions:determine
.how these Federal agencies go about doing their jobs: And ifr-doing
so, it directly 1mpacts ‘the” dally lives- of all Americans more: than ... .-

".‘%ny other court in the country w1th the exceptlon of the Supreme L

: ourt R . . R o




So there is a lot at stake when cons1der1ng nommees to the c1r-_;‘,
. cuit and how their ideological: predllectlons will impact the deci-- o

- i sions comlng ‘out of the court and why it is vital for Senators to

" consider how nominees: will impact the dehcate 1deolog1cal balance ik e

~on the court when dec1d1ng how to vote.

'~ Perhaps more than .any other court aside: fom: the. Supreme, e

: Court ‘the D.C: Circuit votes, when you: study-them, break down

on” 1deolog1cal lines -with amazing frequency: People who went to. G

- ‘same: law schools and clerked for the same courts somehow vote, al-"
. most dramatically dlfferently dependmg on who' appomted them. I

. wonder why. Ideology.. And th1s d1v1de happens in cases w1th mas-, o
““sive national impact: 1
~oIt-is not good enough Just to c1te that someone went to a grea .
"law school and-clerked for some very distinguished judges. We have
an: obhgatlon to weigh how the 1deolog1cal and political’ predlsposn' B

: ‘tions of those who are nominated:are: gomg to affect America. So.
©. :we have.a real duty to scrutinize ‘the nominees who come before us’ ok
 ‘seeking' lifetime appomtment to this- court: And:-it'is no insult:to -
~Mr. Kavanaugh' to say that thereis probably not a single" personw“" . Lo
- in this room,, except perhaps Mr. Kavanaugh .and his® famlly, who . <
doesn’t recognize that there are scores of lawyers in. Washington . -

“and around the country who have equally high intellectual ablhty‘ '
but who have moresignificant judicial, legal, and academlc »experl-

B ence to recommend them for this.post.

‘It 'is an honor and a compliment thatﬂdesplte h1s relatlve -lackv ‘

of experience, this administration wants’ Brett Kavanaugh to have
“this job: But when a lifetime appointment ‘to: the second, highest:
- “court in the land*is at stake, the admlmstratlons des1re to honor

,Mr Kavanaugh must come 1nto queéstion.
When the President picked Brett Kavanaugh, 'he' was not answer- ",

" ing the question of who has the broadest and widest experience for’

: this job or'who can be the most balanced and the most fair. He was

o :rewardlng a comml_tted a1de who has proven hunself in some tough 1

"pohtlcal fights. : _
... Would we have ‘welcomed the renomlnatlon of Alan Snyder or" o
Elena Kagan; ‘now dean of Harvard: Law_School, two extremely
.~ well-qualified Clinton. -nominees. “who never recelved ‘consideration:
< .from’this Committee? Of coursé we would. have.- But-we also would "
"“have welcomed the nomination of a mainstream conservative who

~ onstrated: a history of

~has a record of 1ndependence from partlsan politics, who ha ‘dem-

non- partlsan service, who 'has-a prove

" .record of commltment to\ the rule of law, and who we c¢an reas
“ably trust will serve justice, not just- poht1cal 1deology and poht1ca1

A.x_patrons if confirmed to this lifetime post.-

, Brett Kavanaugh is the youngest person nommated to the D.C.
“Circuit:since’ his mentor, Ken Starr. If you g0, through the preJu-‘,

--dicial appointment: accomphshments of -the nine judges. who sit on "

> the. D.C: Circuit, you will - see‘ that Mr Kavanaugh’s accomphsh—l

o ments pale by comparlson . IR
©* . Chief Judge .Ginsburg held several *hlgh level executlve branch e

"f-v.posts including heading ‘the. Antltrust D1v1$1on of DOJ ’ Vand was a_

: H_{f»professor at Harvard Law School




Judge Edwards taught at Mlchlgan and Harvard law. schools and . ,‘
was Chairman’ of Amtrak’s: Board. of Dlrectors and pubhshed nu- SRR

“merous books and articles.
~Judge Sentelle had extensive practlce as.a: prosecutor .and ‘trial
lawyer and. experlence as. a State Judge and a Federal dlstrlct
court judge. - - - 3
wotJudge: Henderson had a decade in prlvate practlce a decade of %

: ‘;'T‘pubhc service, and 5 years as a Federal district court. Judge e
~ -Judge Randolph spent 22 years with Federal and. State Attor; ys
~ General offices, including service as' Deputy Sohc1tor General of ,hel i

“United States, and a law firm' partnershlp

Judge Rogers had roughly 30 ‘years of service in both Federal and .

.‘l“'State -governments; 1nclud1ng a_ stint' as corporation counsel - for-
3 :';D .C. and several years on, D. C’s equlvalent of' a State Supreme

Judge Tatel d1v1ded h1s nearly 30 years “of experlence between o

e the public and private sectors, including ‘a partnership at‘a pres-. - '

b {t1g10us law firm ‘and sérvice ‘as general counsel of Legal ‘Services:

~ Judge ‘Garland. practiced for 20 years, held a*law firm partner- ‘
Shlp, -and supervised “both ‘the" Oklahoma ‘City ‘bombing ‘and. the'

: . .‘Unabomber tr1al wh11e 1n a senlor pos1t10n at the. Justlce Depart- e
e ment :

“And Judge Roberts spent nearly 25 years gomg back and forth

* ‘between hislaw firm’ partnership where, he ran his law firm’s ap- ,

pellate practlce and s1gmﬁcant serv1ce the Department of Juis-r AR
- tice:: .

=+ Like Mr. Kavanaugh many of the smine éurrent 'judges on thls‘,_',f i

ourt: held' prestigious clerkships; ‘including clerkships on ‘the: Su-"

4 »v,preme Court. But they all had-significant® additional experience,

non-partisan experience, to help:persuade us that'they merited: con

S j{»ﬁrmatlon And, of course, they are of widely different ideologies. .. .-
i If M Kavanaugh had spent ‘the' last: several -years ‘on a:lowe:

court or'in.a non-political position, providing his-independence from* . . L

v '_’:_'pohtlcs ‘we might be" approachlng this 'nomination -from -a dlfferent._t-
- posture, 'But he has'not." Instéad, his tresurne is almost unamblg-"f’v

ously: political.: -Perhaps with more time and: different - experience -
we -would have ‘greater comfort imagining Mr: Kavanaugh on this.
“‘court, ‘Suffice: it 'to* say, “on the record _before us Mr K naugh ’

S faces a‘serious uphill battle. - . S
“1 T ook forward to hearlng his’ answer« : to the dlfﬁcult quest ns..

' i.v»we will pose:

* [The prepared statement of Senator Schumer appears as a sub- R

_mhission for the record.] L
' Chairman ‘HATCH." Senator Leahy, w _w1Il now call
""then we' w111 turn to Mr. Kavanaugh . i e

- STATEMENT OF HON PATRICK J. LEAHY A U S S :ATOR
S FROM THE STATE OF. VERMONT o

Senator LEAHY Thank you;: Mr. Chairman.® - - =
< -1 listened with interest to:the Chairman’s comments at the be-
- ginning -about’moving judges quickly or not. T would point out that

- we have confirmed. more judges for President Bush so. far:in hi

_Z‘»’term than all of President: Reagan’s: first- term, -and: Pres1de
' ,'Reagan, of course had a: Repubhcan majonty throughout that




“Now, I know that sometlmes there have been some: d1fferences o

Dunng the 17 months the Democrats’ controlled the Senate, we did -
~ confirm 100 ‘of President Bush’s nominees. During the 22 ‘months

. ““that the Republicans were in control of the Senate I beheve they
SN conﬁrmed about 73.or 74. '
- One could say, if we just wanted to go by statlstlcs, that the ~

" ""{‘Democrats have been a lot: better to Pres1dent Bush on his Jud1c1al

- nominees than the Republicans have. .

I would like to pick up on’ somethlng that Senator Schumer sa1d
- and it refers to another statement made about whether everybody

" should get votes. We have dlffermg oplmons The Democrats have -

blocked a handful of judges from votes.: The ‘Republicans, when
_“they were in charge during President Chntons time, blocked 61

~ - judges from having votes. And T will mention a couple of them and

i Senator Schumer has, too: Alan Snyder and Elena Kagan,” ;.
Alan Snyder was 54 years old when he was ‘nominated to. the

D C. Circuit. He had 26 years of experience as’ an appellate spe: -
" cialist at the firm of Hogan and Hartson. He was & graduate of the;,

Harvard Law School. He. .held the prestigious post of pre51dent of
-the Harvard Law Review: He clerked.with ‘two Justices of the Su-

- preme . Court. But he wasnot allowed to have a vote.by the Repub
- lican-controlled Senate; and the reason for that, he had represented
.Bruce L1ndsey, who was an aide of: Pres1dent Clinton. -And: so

- would tell ‘my friend from Texas, he was told-that because :of
_ representation of a client:he’ had had, he could not have a vo

- And it was determined that he would. not be allowed to have a vo
. - by.the U.S: Senate, even. though I rsuspect he would have' been con-'

'ﬁrmed had there been a‘vote:™

-~ . Elena Kagan was another one.: She; ltoor went to Harvardeaw'
R School She served as a Law Review supervising:editor. She. super:

b vised 70 student -editors; including Miguel Estrada. She went.on to:

-~ "had some ‘association working, I think, a JOb similar to yours at the-
‘White House that she should not. be ‘allowed to have a vote; and ™

‘this- Committee detéermined she would ‘not be ‘allowed: to: ‘come to a
‘vote. One or. two Repubhcans opposed her;.so: -she.was ‘never. al:’

lowed to even be given awote. Of course, to point out:her: quahﬁc :
“tions, she now-has what ‘is’ arguably the most. prest1g'10us post in;

Sy ";legal ‘academia’ She'is dean of the Harvard Law School.:

:I have made a‘isuggestion to. the White ‘House=I- reahze that

B .l,rthey may. be .disappointed that: durlng Republlcan control of the
».%" Senate’ they: have not moved as ‘many. of the President’s nominees "
. as the Democrats did during their"control of the Senate, but I have

.’ 'made a.suggestion to them of a way to move: forward As you know,:
" .Mr: Kavanaigh, because you worked in that area, we have.the so-.

" called Strom Thurmond rule, which has been followed by this Com-

" mittee for years, which: lumts the number of nominees. that, you ‘get..
» withini a few months of the nom1nat1on of Pre51dent1al candldates
. during a Presidential election year.-

I have suggested that the White: House do what all SiX Pre51dents

.',.’"have done since I'have.been here, and that. is' to ‘work out, as we . .- T
- always’ have, a list-of ‘those who _may" “well “be confirmed. . Every '

e Pres1dent can determlne how they vant. 1t That 1s what Pres1dent

DO O

+  clerk for-a Justice of the Supreme Court, Justice Marshall, and. ex-""'
" ‘traordinarily qualified. But she was told I guess, because she-had




Ford did,. that is- what 'PreS1dent ‘Reagan did, what. the . Ifo'rmer .

5 Pres1dent Bush did, what President Carter did, and what President : T

~Clinton did. Maybe Pres1dent Bush will decide’ to'do the same That‘_ i
: _’1s a decision he has'to make, not thls Committee. o
~"Senator" Hatch and I- worked: with a number of these other Pres1-‘. '

’ . dents in doing" ‘that. T would hope that .we might. be_able o do'itt . v
. f:'agam As we have demonstrated in the 17 .months that the«:Demo- TR
. crats. were in' charge of the Senate .we moved 100, both ERT

~'court’ judges ‘and circuit. court Judges President Bush’s nominees.

" “During the 22 months that the Republicans were in charge, they i g -

- moved another 70 or 73. I forget what the exact number is. So we:
" have demonstrated our good faith.. We, have done this. notw1th-
: '.standlng ‘the 61 - of President *Clinton’s. nominees- -that were“ i

Fiag blocked—61 of them 'were blocked by the: Repubhcans

- Mr. Chairman,. I-appreciate you: ‘and Senator Schumer' holdlng
thls hearing. I. appreciate.your courtesy, which I might say is typ:

E _.ical of the courtesy-you -always show in hav1ng me make ‘a state-_ . .

o ment T will hold my time for questions. * " .} CEa
. [The prepared- statement of Senator Leahy'-appears as a submls-,

: s1on for the record.] g
“Chairman HATCH. Well thank you,, Senator o
Mr. Kavanaugh if you w1ll stand and be swor 'Do you solemnly

““swear ‘that the testimony you are .about to’ glve “will be-the truth ’

o -the whole truth, and nothmg but the truth S0; help you God" ‘.' Vit .
o Mr. KAVANAUGH Ido. i - ‘

. Chiairman HATCH. Thal;k you. Mr Kavanaugh We w1ll be happy T

to take ‘ahy statement you- would care to make at thls tlme

; STATEMENT OF BRETT M KAVANAUGH NOMINEE TO BE S |
. CIRCUIT JUDGE FOR THE DISTRICT OF COLUMBIA CIRCUIT

Mr. KAVANAUGH Mr. Cha1rman I don’t have an opemng state-' ;

: ment. | -am. prepared to~ answer the ‘Committee’s .questions, And'*

Senator Schumer raised ‘a ‘number ‘of important pomts I“look for.
.ward to answermg hlS quest10ns and the questlons of the Com

. mittee today. -

.1 do thank, agaln my parents and Ashley for belng here and look""
forward to the hearing. 5 .

[The b1og‘raph1cal mform.aytlon follows ]







Jusuce Anthony M Kennedy, Supreme Court of the Umted States
‘g’Law Clerk 1993 94 : g e

- Ofﬁce of the Solxmtor General U_S Depanment of Justxce; g
Attorney, 1992 93 : ; o

) Munger Tolles & Olson Los Angeles CA .
’Summer Assocrate Summer l992 :

Judge Alex Kozmskl U S Court of Appeals for the Nmth Clrcult '
_ Law Clerk 1991 92 :

Judge Walter XK. Stapleton U S Court of Appeals for the Thxrd_ C1rcu1t
Law Clerk 1990—91 SRR : W

v; Williams & Connolly, Washmgton DC
Summer Assocrate Summer 1990

Covmgton & Burlmg, Washmgton
) Summer Assocwte, Summer 198 .

Mlller Cassrdy Larocca & Lewm, Washmgton DC : Ho
‘ Summer Assocrate Summer 1‘989 : R

' Plllsbury Madlson & Sutro, Washmgton DC
: ;Summer Associate, Summer l988 i

L Comrmssxon on the Future of Maryland Couxts
Research Assocxate to the Chalrman, 1996

Class Secretary for Yale Law School Cl 58 of 1990 in 2000-01 -




i \/Ilhtag Servxc Have you had any mlhtary ervxce" I.fso, give partlculars,
. inéluding the dates, branch of seryice, rank or: rate, senal number-and type of

vdlscharge recelved

Honors and Awards. List any scholarshlp vellowshlps, honorary degrees, an
honorary, society membershxps that you beheve would be of mterest to th
Commlttee . S ‘

e Cum laude graduate of Yale College
. Notes Edltor Yale Law Joumal 1989 90 o

o ilwggg Llst all'bar assoclatlons, legal or Judlclal-related commnttees or
“conferences of which you are or-have been a member and glve the tltles and dates of :
any ¢ off‘ces which you have held in such groups. KA R A e

: ,Maryland State Bar Assocxatlon 3
'+ Montgomery: County Bar Assocnatxon
>+« District of Columbia Bar Assocxatxon
. “American Bar Association, - . v
" Federalist Society. Co- Cha1

ractlce Group, 1999- 2001

) ,,Other Membership i Lxst all orgamzatlons to which you belong that are acuve in
. lobbymg before publlc bodles. Please list’ all other orgamza(ions to whlch you o

. ‘Other Orgatiizations: .
. " Congressional Colintfy Club,’ .
" Holy. Trinity Roman Catholic Church,
P .Georgetown Prep Alumni.Association. ., -
. Delta Kappa Epsilon (when at Yale’ College)

) ’I have beer" a member of the Amencan Bar Assocxatxon and the Federallst Soc1ety atﬁﬂ .
: vanous tlmes smce law school :




" Court Admlssmn. Llst all courts in Wthh you have been admltted to practtce, wnth
. dates. of’ admnssnon and' lapses if any such membershlps lapsed ‘Please explain the
- reasonfor any lapse of membership. Give the same mformatlon for admmlstratlve
’ bodles whlch requxre speclal admlssron to practlce SR :

Supreme Court of the UnLed States, 1994'
Maryland,1990. - : S : R s
~ District'of Columbxa 1992. (Lapsed for brlef perlod in 2002 when renewal form w e

: ;sent to mcorrect home’ address) . . B

'I also have been admxtted at vanous trme to- several lower federal courts mcludmg the
-United States Couxt of Appeals for: the D C Ci rcull and th Unit d States Dlstnct Court
2 for the. Dlstnct ofColumbra Lon e it

Publlshed ertmg Llst the tttles, publlshers, and dates of books, artleles, reports,
“or other pubhshed material you hiave written-or edited. Please supply one, .copy of -

all pubhshed material not readlly ‘available to the Commlttee Also;. please ‘supply a
- copy of all speeches by you on issues: mvolvmg constltutronal law or legal pohcy. If

there were press reports about the speech and they are readlly avallable to yi u, L
4 please supply them, : ’

‘ 3’l‘ he Presrdent and the Indegendent Counse . 86«Georgetown Law Joumal 2133 (1998)
: Defense Presence and Pamcxgatlon A Procedu@l 'thmum for Batsgn V. Kentucky

Hear mg 99 Yale Lanournal187(l989)

nghmgton Post November 15 1999 (Jomt op_ d respondmg to Rf hard Cohen s
* column er ticxzmg Judge Starr) i}

& Wall Street Joumal Septemb, r 27 1999 (op ed about Supreme Court case in whi
B represented an amicus curiae as aclie ; the Supreme Court ag ed 7-2 wnth the. Pos
in the amicus. bne :

1mmedrate and unscreened release of the re




: _Letters to Edrtor o

‘Washington Post, August31 1999'.f o
Néw York Times, August 1,1999.
; .__-'Washmgton Post Julyl 1999 e

& v ”Speeches‘

1 have grven remarks on occasion in ofﬁcral and personal capacmes These remarks have
-~ most often occurred at Iegal conferences and on panels,. T also have guest- -taught_ classes
- at various law schools. In the‘White House Counsel's office; I also spoke to visitors to”

. 'the- White-House and on Caprtol Hill. I generally have spoken:with short writter -points,
“which I ‘have not ordmarrly retained; rather than prepared speeches. Talso havenot
maintained-an .ongoing list of remarks but I have attempted to reconstructa responsr\?e )
_1ist for this purpose. I wrll supplement the hst 1f I become aware of other speeches that B '

Cfit within’ thrs questron e E :

; ".',Remarks to Log Cabm Repubhcans ori )udrcral appomtments 2003 :
. Rernarks to Yale: Law School Assoclatxon of Washmgton DC on Judrcra] appomtments

2003, . :
i :":Remarks to: Amencan Forest and Paper Assoc1auon on varrety of legal 1ssues 2003
‘ Remarks to Federalist Society Southern Leadershlp conference,.2003. :
o Remarks 0 groups of' hrstonans interested in Presrdentral records, 2001 03
. Remarks to lowa State Bar Assoczatlon on judicial apporntments, 2002. : s
o Remarks to Natronal Conference of Women s Bar ‘Associations on Judrcral appomtments

: . 2002 e ERET 5

e Remarks at American Judxcature Socrety panel on Judrcra] appomtments 2002
Remarks ‘at Republican | National Lawyers Association on jidges, 2002, 2003
- Participant i in-Yale Law School‘panel on judicial appomtments 2002. .
:: Participant in panel on }udtclal appomtments sponsored by Assocratlon of the Bar of the
City of New: York, 2002. : v ;
" Participant in panel on Judrcral appomtments sponsored by ashmgton Counctl of
7. Lawyers, 2002. . : L Sl R
~“Moderator of Federahst Socrety panel' e -
- -‘Reémarks at Yale Club of Prttsburgh on mdependent counsel Iaw and role of Whrte House ¢
" Counsel’s office, 2001 :
Moderator of Federalist Socrety panel on F xrst Amendment 2000
©»" Remarks at American Bar Association panel on; Intemet regulatron 2000
) Pamcrpant in symposium sponsored by Georzetown Journal of Legal EtthS 2000
.+ .Moderator of Federalist Society panel on ‘charitable choice;; 2000. . ©

% Remarks at Federal Bar Association symposium on ‘federal Sentencmg Gurdehnes 2000
" Remarks at Duke University. Law Schoo]. panel on mdependent counsel statute, 1999
LE Remarks at tribute dinner for Judge Ken Starr, 1999: - B =
o Remarks at Georgetown Umversrty Law Center panel on rndependent counsel law 1998




‘"MSNBC (2000): .
" ABC 20/20 (]998)

’;Judicial Off ice: State (chronologlcally) any Judxclal ofﬁces you have held,

- .Not apphcable




: elected or appointe :
. ‘electwe pubhc ofﬂce

g '_"rmrd Circuit, 1990-91

- Legal Career° o

' From 1990 to 1991, T served :
' of the Unitéd States-Cou:




: the dates, names and addresses of law ﬁrms or ofﬁces, compames or

~'governmental agencies with whlchy: have been connected and the" ;

o nature of your connectmn w1th each

) ;,Presxdent George W Bush Caatte T
- Assistant to the President and St f Secretary, 2003-present.
* The White House | : A T
v ~_'l600 Pennsy]vama Avenue
- Washmgton, DC 20502 o

£ ‘.Presxdent George W Bush
© Office. of Counsel to the Presxde
* The White'House . ,';;;' R
600 Pennsylvarua Avenue "
. Washington; DC20502 *
+.":+ Senior Associate Counsel, 2003.
= '}-Assoc1ate Counsel 2001 2003 .

erkland & Elhs

655 15™ Street, N.W. -

"*_ Washington, DC 20005

Partner, 1997 98 and 1999 2001

'Ofﬁce of Independent Counsel
1001 -Pennsylvania Ave, N W., Su
}Washmgton DC20004 - - .
iAssocxate Counsel 1994 97 and 199

;‘Ofﬁce of the Sohcltor General
"United- States Department:of Justic
950 Perinsylvania Ave. -
B 7',Washmgton DC 20530 W
‘ ‘jAttomey, 1992 93 A

o Munger Tolles & Olson .
" " 355 South Grand Ave., 35‘h Floor
- ‘Los‘Angeles, CA 90071
:SummernAss_oe;ate 1992.




Williams & Connolly " *
G725 124 SE,NWL

- Washington; DC-20005
'SummerrA'ssoclate,' : 'l 990

s What has peen the general character of your law; practxce, dmdmg it
- inte perlods w1th dates ifits character has changed over the years" i

: o have devoted the bulk of my professmnal career to pubhc serv1ce “ 2L

>CIerksh|ps. N
'I served as-a law clerk to three appellate )udges mcludmg Justnce

Avvprepare memos- before oral argument that summanzed the cases and issues’

e ) presented (i) to prepare and edit draft opxmons and (iii) to analyze and ;;i

make comments on: draft optmons prepared by other Judges
B Ofﬁce of the Sollcltor Genera A ‘

I served for one year as an attomey in’ thls ofﬁce from. 1992 to 1993 I L
“was responsxble for preparing briefs in opposmon tof ‘Gertiorari petltlons
" ‘and.appeal recormendations. - In addition, I'assisted the Solicitor: General i
'~ and his Deputies arid Assistants in preparing briefs and in prepanng for 1.

. oral arguments before the Supreme Court.- I also handled two,court of

: appeals cases, wntmg the brief in both cases and argumg one in the U.S..
- Court of Appeals for the Flﬁh Clrcuxt The govemment prevalled in both
hcases : . : : :

= .Ofl‘ce of Independent Counsel

o S the summer of 1994; after my clerkshlp w1th J ustlce Kennedy

concluded, Linterviewed with:law'firms. At.about the same time, 'in -

- August 1994, Judge Starr was appointed mdependent counsel. T had

* " worked briefly for Judge Starr in the Office of the Solicitor General and ’
o he offered mea posmon in. the Off' ce of Independent Counsel S

e v':In that Ofﬁce I performed Six; mam funcnons dunng the coutse ofim

S 'servxce

v

. Frrst I was:a ling attomey responsnble for the Off' ice’s. mvestlgatxon mto
“i-the death of former. Deputy White House Counsel Vincent W Foster; Jr...

This assrgnment requxred management and coordmatxon with a number of L '

o F BI agents and mvestx gators FBI laboratory ofﬁc1als and outsxde expexts




- v-on forensxc and psychologlcal 1ssues v was responsrble for conductmg
“and assxstrng with interviews of a’ \Wlde varrety of witnesses with respect to(i_ '
3'both the cause of death and. Mr: Foster’s state of mind. T was responsrble B

5 for preparmg adraft of the report-on his death. The mvestrganon and

s report resolved questlons ‘about thé cause and manner of Mr. Foster’s”
‘death concludmg that'he commltted sutcrdem Fort Marcy Park Vrrgmra. ‘

§ tSecond I'was one. of two line attomeys responsrble for: conductmg the
i vestlgatron into p0351ble obstruction of justice in- the wake of Mr.,
‘Foster’s death, ‘including whether documents had been unlawfully ;
‘ removed from his office’ or otherwrse concealed from’ mvestrgators Thrs‘l B
" was an extensive grand jury lnvestlgatlon I'conducted numerous -~ . :
: jmtervrews and grand Jury sessions and, ‘with another attorney, prepared~a s
‘ 3memorandum of more than-300 pages summanzmg the matter. At'the, "
 time, this mattér also was bemg mvestlgated by the Senate.  The’ Offlce
'iconducted a thorough mvestlgatlon of the- facts and drd not seek cnmmal
:eharges agamst any 1nd1v1duals : : :

'Thrrd I was, substantrally responsrble for wrmng bnefs and conductmg .
ral arguments regardmg prtv1lege and other legal matters thatarose. . ..
equently during ‘the {investigation. These included cases about the. :

- govemnment’ attorney-client pnvrlege Secret Service pnvrlege ‘and pnvate'

; ! “attorney-clierit privilege. 1 argued once before the Supreme ‘Court 6f the

Umted States and tw1ce before the U.S; Court of Appeals for the D Ci-

v Founh 1 served asa’ legal advxsor ona varrety of issues facmg the Ofﬁce

. Tand: several ‘other attorneys sometrmes served a functron roughly i
~ equrvalent to that of attorneys in ‘the Office of Legal Counsel inthe Justlce
a Department “This required analysns of for example statutory reportmg .

- requirements, Rule 6(e) obligations, FOIA drsclosure rules and xssue
related to mteractron w1th Congress S i

. Frfth I was part: of the team that» prepared that part of Judge Starr s 1998 L
report | to Congress submitted pursuant to statiite, that outlmed mformatxon e
- that “rnay constitute grounds for rmpeachment Although many volumes

. <of evidence were provided to the House: of Representatives under seal, the .~
oL ‘report as publxcly released by the House of Representanves was drvrded '

. :,mto two parts ‘The first part was a summary of facts known as the, "

. “narrative”section. “I.did not draft that part of the report. ‘The: secon -_p'art

. was a descr:ptlon of possrble grounds for 1rnpeachrnent that 1dent|ﬁed
:areas'where the- President may have made false statements or otherwrse

" - obstructed justice. ldrafted portrons of that part of the report. This isa i

‘ 'matter of some contmumg controversy As 1 have stated pubhcly before, -




o regret that the House of Representanves d1d not handle the: report ina way

- that would have kept sensitive details in the report | from public disclosure -

- (as had occurred with the House’s handhng of the Special Prosecutor s .
s.report’in 1974) or, if not,that the’ report did not further segregate certain -

- Sensitive details. The House of Representatrves voted tor publlcly release nE Lo
. the report w1thout revrewmgr .»"efOrehand S L ’

“ Sixth, I was an. attomey prrmanly responsrble for assisting J udge Starr LR

with preparation of his two-hour: statement to the'House Judiciary. - -
_‘Comimittee, which he subrnitted in wrrtten form and delrvered orally onv R
November 19, 1998 ‘The statement tdentrﬁed and’ iScus: :
A mvestlgatton and evrdence

‘ Krrkland & Elhs. '

At Krrkland & Elhs I worked prrmarrly on appellate and pre-trral brrefs m

cllents ‘were ﬁrm clients Verlzon Amerrca Onlme »_eneral Motors, andf

. '=Morgan Stanley. I represented ther in a variety of litigationand . -

‘-admrmstrattve matters." I also represented individuals and non- corporate
entities in lrtrganon matters. [ represented: ‘Adat Shalom synagogue pro”
‘bono in.acase mvolvrng Montgomery County zoning regulations. [+

‘ 'represented Governor Jeb Bush'i in h_rs official capacity against a

. constitutional. challenge:to Florida's ‘school choice leglslatron :

~ represented Elian Gonzalez S Amencan relatives pro-bono in- their P t tion " '

for rehearing in the Eleventh Ctrcu1t and their petition for certiorari in the
. Supreme Court ‘Inall of these matters I was part of a larger lmgatlon
‘team ' s . -

1 assrsted w1th some of the wrde varrety of issues that confront the Ofﬁce

" I worked on the nommatlon and confirmation of federal judges. ‘1 assrsted
_on legal pohcy 1ssues affectmg the tort system such’ as airline liabi
_victims compensatton ‘terrorism insurance;. med1ca1 llabrlrty, and'class

- agtion reform. T worked on issues: f;separatlon of powers, mcludmg

. issues rnvolvmg congressronal and other requests for records‘and -
_“testimony.- T worked on various ethlcs issues. Lalso rnomtored and

o worked on certam lrtrgatron matter" mcludmg those 1nvolvmg the Whrte '




; _ASSIstant to the Prestdent and Staff 'Secretar T

I perform the standard dutles of the Staff Secretary The Staff Secretary s :

“Office. tradxtlonally coordinates the stafﬁng and presentatton of documents e

o for the Presxdent among other responsrbthtres

Descnbe your typlcal former chents, and mentxon the areas, F any
P whlch you have speclahzed N

) - In pnvate practxce Ispecralrzed in’ nstrtunonal 1ssues commercral
S lmgatmn and appellate practlce My typlcal former chents are descnbed :
in the prevxous answer. : : .

: .. Dld you appear in court frequently, [ casnonally, or not at al]? ,It‘ the

' _"':'frequency of your appearances in cou tvarted descrlbe each su L ek

. varlance, givmg dates '

Indlcate the percentage of these appearances m' .

"(A) civil proceedmgs approxt 'ately 50% (pnvate pracnce) :
'=(B) cnmmal proceedmgS' approxrmately 50% (govemment pracnce)

“ What percentage of these appearances was in‘ e
" (a):. + ‘federal courts;: ™ : Lk
e appro)umately 90%
K '5(b)"" _state'courts of record;
T approxrmately 10%

NG her courts:

;. State the number of cases in courts of record you trled to: verdict o
Judgment (rather than settled), indlcating ‘whether you were sole

L counsel chlet' counsel or assoclate counsel

: None as. I have riot bcen a tnal lawyer I have worked on legal issues 4n

i appeals in both public service and. ate practice and 'argued in court

.. including the Supreme Couit of the: Umted States, the Uss. Court of -
. Appeals for the D C ercuxt federal drstrlct courts, and state courts




; what percentage of these trials S ¥ 2
C(a)jurys i, i
(b) non-jury

= rNot apphcable ‘, "

s thrgatro Descrrbe the ten most sngmf cant htrgated matters whxch you personall .
.. handled. Give the ¢itations; if the ¢ases were reported, and the docket number and:
) date |f unreported. Give‘a capsule summary, of the.substance of each case. »Identlf
) the party or partles whom you. represented describe in detail the: ‘nature of your
: partxclpatlon in- the lmgatlon and the ﬁnal d|sposmon of the case. Also state as to
“eachcase: . NS i
() _the date of representatmn, o :
(b)- the name of the court and the fame of the udge orjudg, s'bet‘ore wh m the :
©T v case was lmgated and . )
" the.individual name, addresses, and telephone numbe ;of co-counsel and 0
; prmclpal counsel for each of the’ other partres : Yt

Swrdler & Berlm . mted States, 524 U S 399 (1998), eversing 124 F 3d 230 (D C. Clr
1997) L . i 2

[ c { Y€l 74: contmues 10 apply
- infederal cnmmal proceedmgs when the: cllent lS deceased A federal grand jury i

attomey James Hamrlton nme days. before Mr. Foster s surcrde Mr. Hamrlton challengcd
the subpoena, arguing that the attorney-c]rent pnvrlege connnued to apply after:the death
. of the client and that he was not permmed to dnsclose what' Mr Foster had. told hrm The"
ounsel; sought to. enforce the:
lege did not app]y with full
ceased Many legal treatises ‘




: 'My co- -counsel in” thts ease were Ken Starr, now of Ktrkland & Ellrs, 655 15“‘ Street
‘N.W. Washmgton DC-20005,.(202)'879-5130, and Crarg Lérner, now a professor at-;
: ‘George Mason University Law School; 3301 N. Fairfax Drive, Arhngton, VA22201,"
+(703) 993-8080. The opposing counsel was-James Hamilton of Swidler Berlin Shereff :
Friedman, 3000 K Street, N.W., Su1te 300, Washmgton, DC 20007 (202) 424-7826' The«f'
L counsel of record onthe prlmary amicus brief was; ‘Mark [ Levy, Howrey & S‘ )
Pennsylvama Ave N W, Washxngton DC 20004 (202) 383 7441

Concerned szens of Carderock V. Hubbard and Adat Shalom Reconstru i
! Congreganon, 84 F Supp 2d 668 (D ‘Md. 2000) Sk :

ln thrs case, 1 represented Ql’O borio Adat Shalom asyn gogue in Bethesda, Maryland in
“the United States District Court-for the District of Maryland (Judge Andre Davns) The
; ,drstnct court decrded the case in 2000 . e

b 'Plamtlffs sued Montgomery County and’ Adat Shalom, argumg that Montgom
County s zonmg ordinance violated the Establrshment Clause by grantmg rehgrou

entities an"exemption from the.county’s specral excepnon zoning process ~Adat Shalom o
argued that the ordinance was neutral between religious arid non- rellgrous entities'and .

». thus consmutxonal In partrcular, Adat, Shalom contended that the ordinance exempted ]

b .several non-relrgtous entities-in addition to rehgtous entities and therefore did not reflect *
_.apreferénce for rehglon ‘Judge Davis ruled ifi favor of Adat Shalom and thé 8 unty .
:The court found that the ordmance was neutral toward rehgron and conststent with the

,,“Establlshment Clause . : :

e My pnmary co-counsel at Krrkland & Ellls were Jay P Lefkowuz, now at the Whlte .
", . House Domestrc Policy Council, 1600 Pennsylvama Ave N.W., Washmgton :DC 20502,
o '(202) 456~1473 and John Wood, now at the epartment | of Justlce, 950 Pennsylvama

o }plamtxffs was Stanley D. Abrams of Abrams West & Storm, 4550 Montgomery A
- Suite 760N, Bethiesda, MD 20814, (301) 951-1550: The primary counsel for® i
" Montgomery Countv were Charles Thompson and Edward B. Lattner of thé: County :
. Attorney's Office’ for Montgomery ounty, 101 Monroe St 3 Floor Rockvrlle M
e 20850 (240) 77-6700.5 : . .

Amenca Onlme 5 0 ngatlon (1999—2000)

In these cases, 1 represented Amenca Onlme (AOL) m a serles of class-actron lawsurts
:{In partjcular, 1 filed bnefs :and conducted oral arguments for AOL in a-nuihber of federal
’ district courts around the country 1 also argued a proceedmg before the Judici "
,\/Iultldtstnct Litigation-and a motion- to dismiss iti-a related case.in the Circuit ‘Court for
" Baltimore, Crty The complamts in'these cases. alleged that AOL had: ‘engagedin‘a vanety
- of deeepttve tacttcs and antitrust: v1olatrons in desrgnmg ang. marketmg AOL Version 5 0




RES R

My prxmary co-counsel at Krrkland & Elhs were Thomas Yannuccr and Eugene Assaf o
! }Krrkland & Ellis, 655 15" Street, N.W. Washmgton DC 20005, (202) 879-5000. - The " L
-, ‘oppbsing counsel were a ]arge group of’ attomeys representmg different plaintiffs from :
- around the country; many of the’ attomeys are- lxsted ina reported consohdated caseat.

: :~,l68 E. Supp 2d 1359 = ; R Lo

In re Lmdsev, 158 F3d 1263 (D C. C|r. 1998), cert. denied Offce of the Presrdent v. Ofﬁce "
fIndependent Counsel 525US 996 (1998). : A

N | represented the Umted States (Oﬂice of Independem Counsel) in.this case. I bnefed N
“and argued the case in the U.S. Court of Appeals forthe D.C:, Circuit and worked on'the -

<briefin opposition to the petition for certiorari in the Supremie Court of the United States

i ,l also had worked ona petmon for cemoran before Judgment to: the Supreme Court

_This case arose out of a federal grand jury subpoena rssued to. Bruce R Lmdsey, an

~“attorney employed in the W}ute House. President Clinton asserted a:government * .

“attorney-client privilege in response to the subpoena The Office of Independent Counsel :

- soughtto have the subpoena enforced:. The D.C: Circuit (Judges-Randolph:and Rogers

- for the majority; Judge Tatel in dissent) ruled in favor of the Offi ice of Independent ]

Counsel. The Office of the President. then ﬁled a petmon for certloran in the Supreme : )
Court.. The Supreme Court denied the petmon

: ..;"'My co-counsél were Ken Starr now of Klrkland & Ellis, 655 15"‘ Street N. W, T
_.Washington, DC 20005 (202)879- 5130. and Joseph Ditkoff, now of the Suffolk County
“District Attorney’s Office in Massachusetts, One Bulfinch Place; Boston, MA 02114,
(617 619-4000. The primary opposing counsel were David Kendall'of Williams &

) ‘ConnolIy, 725 12" Street, N.W. Washmgton DC'20005, (202) 434-5000; Neil - S
. Eggleston, Howrey Simon Amold & White; 1299 Pennsylvania Ave N.W.,, Washmgton B

DC 20004, (202) 783-0800; and Douglas ] Letter, U, S. Department of Jusuce, 95 : :
Pennsylvama Ave N W Washmgton DC 20005 (202) 514-3301

W

Gonzalez V. Reno, 215 F.3d 1243 (ll"‘ Cir 2000) (denymg petrtron for rehearmg en banc),
E cert denied 530U. S 1270 (2000)

. f ‘v,In thls case, [ represented pro bon the Amerxcan relatlves of Ehan Gonzalez in: therr
" jpetition for rehearing en banc in the U.S. Court of Appeals for.the, Eleventh Crrcuxt
applrcauon for stay in the Supreme Court of thie United States,-and petmon for writ of )
certiorari in the’ Supreme Court; The case came into my-law.firm through a contact’ made i
- to.am assoclate in 'the tirm. “The assdciate then asked: me if I would be willing: to work on. "
. the petmon for rehearmg, apphcatron for stay, and’ petmon for certroran I agreed to do
50. . . . E




; The Amencan relanves .Ellan Gonzalez argued that the INS s dectslon 10 deny an’’
asylum hearmg or interview to'Elian Gonzalez contravened both the Due Progess Claus
.and the Refugee ‘Act of | l980 - The case also raised an’ lmportant questxon about the |
.'approprlate amount of )udlctal deference to decrslons of admm]stranve agencres oy ;

The Eleve nth C1rcu1t mmally had granted an’ m)unctlon pendmg appeal on the gxound
* that the Gonzalez fanily had madé:a'compe ling case that the Réfugee Act of 1980.
e requu'es a hearmg for-alien chrldren who may apply for asylum . The Eleventh Clrcutt s
subsequent detision‘on the merits: (Judges Edmondson; Dubina, and thson) held, -

“* However; that the INS’s’ contrary mterpretauon of the stafute was entitled'to deference
from the courts The Gonzalez family ﬁled a petxtxon for rehearmg and reheanng en banc LB

- ‘rargumg, ‘in essence, that the court’s ‘original decision grantmg an. m)uncnon pendmg
i appeal had analyzed the issue correctly and that deference to the INS was ‘not warramed

; -3370; anid Kendall Coffcy of Coffey & anht 2665 South Bayshore Drwe ami
~ Florida 33133 (305) 857- 9797 The‘primary opposing counsel was Ed Kneedler, Ofﬁc
3 cof the Sohcltor General U S. Department of Justtce 950 Pennsylvama Ave NW;, -

_: v };wrote the brxef in the U.S. Court of Appeals for; the Erghth Ctrcutt and worked on the
: ‘;bnef in opposmon to the petmon for cemoran m the Supreme Court of the Umted States

. hxs case-arose out of a federal grand jury subpoena 1ssued to the Whrte House ffice for
documents ¢ f a govemment attorney, employed in‘the Whrte House. Prestdent Clinton:

« asserteda govemment attorney-¢lient privilége-in response to-the subpoena The Elghth

w++Circuit (Judges Bowman-and Wollman: fot majority; Judge Kopf'in parttal dxssent) ruled .

m,favor of the United States, represented by the lndependent Counsel The Ofﬁce of the:

President then fi leda petmon for certiorari in the | Supreme Court The Supreme Court

S v"demed the petmon

,’{My co-counsel were, Ken Starr now.of rkland Ellls 655 15"' Stree N W
S Washington, DC 20005, (202) 879-5130; and John Bates,’ now of the U S. Dlstnct Court”
i »for the Dtsmct of Columbla, 333 Constltutlon Ave N W Washmgton,;DC 20001 (202 g




R Rubm

: ; “354 3430 The prrmary opposrng counsel were; Davrd Kendall of erlrams & Connolly,
725. 12"' Street, N.W.; Washmgton DC 20005, (202) '434-5000; Lawrence Robbms :

‘Robbins, Russell, Englert QOrseck & Unteremer, 1801.K Street, N.W,, Suite 411,+

i Washington, DC 20006, (202) 775-4500; Andrew Frey; Mayer Brown Rowe & Maw,. R

1909 K Street, N.W.; Washmgton, DC 20006 (202) 263-3000; and Miriam Nemetz, now -
of Mayer Brown ROWe & Maw 1909 K Street ‘N, Wr‘, Washmgton DC 20006 (202)

R +263-3000.,

) .amrcus brlef

The case mvolved a Free Speech Clause and Free Exercrse Clause challenge tothe . < -
: commumty use poltcy ofa school: district in New York. The policy excluded religious
. _orgamzatrons from using public school facilities after’school ‘hours.. (Ms. Campbell had

- Ichallenged a similar: polrcy in Loursrana) The' quesuon in the case was whether the

» . exclusion of religious organizafions.was permitted under the Religion and Free Speech
’Clauses of the First-Amendment. Theamicus brief ﬁled on-behalf of Ms. Campbe]]
-, . argued that: the: pohcy was.neither required nor perrmtted by the Constrtutron The’
: 'fSupreme Court agreed in-a 6 3 deersron - T

- The counsel for the plamtrff/petrtloner was Thomas Marcelle, 71 Fernbank Ave s Delmar,
- NY:12054, (518) 475-0806. The primary counsel for other amici‘were Panl Clement

" now-Deputy Solicitor Generaly UsS. Department of Justxce, 950 Pennsylvanla Ave.,
TINGWE, Washmgton DC 20530, (202)-514-2206; and Viet Dinh, ‘nowat Georgetown .

- Umversrry Law Center, 600.New Jersey Ave., N.W,, Washmgton, DC20001, (202) 662—
./2000.; The primary coufisel. for the defendant/respondent was Frank W: Miller, 6296 Fly

2 Road; East Syracuse NY 13057, (3l5) 234 9900 < ) o

Rubin v, United States, 525 0.5. 990 (1998)

. In this case, T reprcsented the Uruted States (Ofﬁce of Independent Counsel) in the
‘Suprere Court. proceedmgs in which the Office of lndependent Counsel opposed as

~ petition.for certroran ﬁled by the Secretary of the Treasury and Dlrector of ‘the Sécrei
Servrce ; N . . :

" ""The: questron presented was whether the federal courts should recogmze anew .

““protective: function” privilege i m federal crrmmal proceedings that would prevent Secret B

= " Service agents‘from testrfymg in: the grand jury: “The U.S, Court of: Appeals forthe D.C.
o Ctrcutt ruled in favor of the Ofﬁce of lndependent Couinsel (Judges. erlrams D.H."

5 sought a stay-of enforcement of the subpoena The Supreme Court demed a stay and.then -7 "

" demed the petmon for certroran (over the dlssents of Justrces Gmsburg and Breyer)




P Washmgton DC 20005 (202)"879~5130 “The pnma _opposmg counsel was Ed..-- :
+  Kneedler, Office of the Solxcttor General U S:-D

: General Motors was. & srgmﬁcant mstttutton chent of my former f irm, K kland & Ell

o In this’ partxcular case, [ was asked to re eneral Motors and. conduct oral.

- .argument-on its behalf in thie Appellate Division' of the New Jersey Supenor Court before
;'Judges Dreier, Levy, and Wecker. The case was:a designdefect products lrab:ltty case:
./involving an alleged roof desxgn defect. At trial, the j jury had: found: General Motors .-

"+ ‘liable and awarded plamtlff $25 milliori. General Motors: appealed on numerous’ grounds

<« challenging ‘both the liability Judgment, d damages award. The. Appellate Dtvxst

! aff rrned the llablltty }udgment and s_‘ stantlally reduced: the damages award.

. My pnmary co—counsel at Ktrkland & Ellts was Paul T Cappuccro, now. General Counsel
,Xv‘ofAOL Time Wamer 75 Rockefeller Plaza, New York, NY{10019, (212) 484- 7980; and g
another co—counsel was Thomas E. Tansey, 521 Green Street,' Woodbrtdge, NJ07095;
(732) 634-7880.  The primary opposing; counsel was Maunce Donovan, 405 N rthﬁeld
i iAve West Orange, NI 07052 (973) 736 8050 R

Lewus V. Brunswnck No 97-288 (Supreme Court of the Umted States) (dlsmr ed as'mo

because of settlement after oral argument)

_ _'Wamer 75 Rockefeller Plaza, New York, NY. 10019, (212) 484-7980: and Richard A'"
’ “Cordray, of counsel at Klrkland & Elhs, 655 15"‘ Street NW, Washmgton DC 20005

: "Broad Street Sutte 700 Augusta GA 30901, (706) 722:4481." The’ pnmary counsel for .
defendant/respondent was Kenneth S Geller, Mayer Brown Rowe & Maw, 1909 Koot




ncludmg sngmf icant lmgation whlch did: not progress to trial or legal matters that
_did not:involve litigation, - Descnbe the nature of you parnclpatmn in thls questlon,
please omlt any ml'ormatmn protected by the attorn -'chent pnvxlege (unless the :

bupreme Court. My primiary respon51b1htlcs were (l) to prepare memos before oral
‘ .argument that summanzed the cases and lssues presented (u) 0 prepare and edit d

L the nommauon and confirmation. of federal Judges 1 a551sted on legal pol
; ;affectmg the tort system such as alrlme habxhty, vxcnms




: arrangements, stock; optlons, uncompleted contracts and other future benel‘ ts

; .-which you- expect to derive from previous:business relationships,- professtonal

servrces, ﬁrm memberships, former employers, clients, ‘or customers Please

; }Lprocedure you will follow in etcrmlnmg these areas of, concern Identlfy the
R categorles ot' lmgatxon and‘-f nancial arrangement ‘that are llkely to present

i have been nommated

s Twill faxthfully follow all apphcablevstatutes court decxsmns and pohcxes regardmg
. ,recusal mcludmg 28U. S C.455.. o ;

lt is: possnble in thc future that 1 would W, o teach pan-nmc at some pomt or wnte
’artlcles or books If so. I would: falthfully follow all app[tcable laws and pOllCl

o ‘Llst sources and amounts of all income recelved during the calendar year preced
.. your: nomination and I'or the current calendar year;: mcludmg all salaries, fees,
- dividends;’ lnterest, glfts rents, royaltles, patents, honorarla, and. -other items :
Nt 'exceedlng 5500 or more (If you: prefer | to do so, coples of the t'inancial disclosure
. .‘,;report requxred by the Ethxcs in Governm nt Act of 1978 may be substxtuted here )‘

© ‘See 'ttached ﬁnanc1al dxsclosure report; ;

~Please complete the att ch d financxal net worth statement in detall (
as called for) NI I ) L

chetj,.ne,t worth‘s‘tatement," ’




Have you ever held a posmon or played a role ina pohtlcal campaxgn" lf so, please R
|dentify the partlculars of the campaign, mcludlng the andldate, dates of the

. ) campalgn, your tltle and responsxbxlmes

) Lawyers 'for Bush Cheney, 2000 Reglonal Coordmator for Pennsylvama Maryland
Delaware, and D:stnct vof Columbia. Falso. went to Daland, F londa in November 2000 '
() pamclpate in legal activities rclated to th




Prov1de a complele current ﬁnancxal Tet worth 5 tement whxch ftemizes in dctaﬂ all assets '
. (mc!udmg bank acc unts, real estate, sccurmes, trusts; mvestments and other ﬁnancxal holdmgs) all
|

»;ASSETS'

Cash on hand and m banks

Govemmem secumles -a d N
schedule e :

Total liabilities - .

Total Assers . Lue sk 2 Tota] habllmes and t worth .
T CONTINGENT LIABILITIES, | No. +| | "GENERAL I’NFORMATION

‘scndorser, /makeror guarantor I e 3 Are anyassets pledg ;(Add
L ‘ . L vschedule) S




'On'leases orcontracts * - = [T | Are you.defendant in any suits.or legal
. ) L actions? 1. o oo e

‘;Legél Claims

Provision for Federal Income Tax

at biher 'spécialAdebx_"{_




y calls for "ewer awyer, regardless of professlonal
workloud to l' nd’ some tlme t

elther fbrmal membershlp I equxrements or the practlcal 1mplementation of
membershlp pohcnes" If so, st, with dates of membership, -V yoi

‘,descnbe your expenence in’the enti udlclal selection process; from begmmng to”
~end (mcluding the circumstances which led ti ur nommatlon and lnte 3
) whlch'you partlcxpated) : O '




‘Please dlscuss your

g fThe role of the Federal jl.l i xary wnthm the Federal government and W B
generally, has become the subject of incréasing controversy in recent years. It has E
become the target of both popular and academlc criticism that alleges; that'the . =

. JudlClal branch has, usurped-many of the prerogatlve of other branches and Ieve 5

o of government.

'me of the churact‘ns sof thls judlClal actl sm” have been

CA tendency by thy ; uc clary toward problem-solution ather than
: gnevance-resolun ‘n, . . B

'A tendency by the Judiclary to employ the mdlvidual p amtnff as. a’
.. vehicle for the |mpos1tion of far-reachmg orders extendmg to broad :
K classes of mdnvnduals' L

i "JA tendency by the judicnary to lmpose ltself upon other instltutions in:
o the manner of an admlmstrator w1th continuing oversight

‘ - 3md1v1duals mvolved in thie cases. as well as the Amencan people And a Judge '
should approach the task of Judgmg thh humlhty, recogmzmg that e al Judgcs
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, Cha1rman HATCH 'Well thank. you. Let me begln th, -ques-»_
onir ,)We will have: 0'.m1nute rounds, an '
plete thisin a teasonable: penod of time. = :

- .You have served in both- the executive and. the JudlClal branches
i of Government, the Federal’ Government You graduated from Yale
-+ ~University; one’,of -the finest law schools in ‘the land. You. have
~ v .clerked for two separate circuit ‘courts; and’ you have .also clerked -

. "“for the United States: Supreme Court.: You have tried. .cases “before .
the Supreme Court, You have tried other appellate cases, so I di s-
pute anybody’s. argument ‘that-you have never tried a case. The:
- are .appellate lawyeérs-and ‘there are"trial lawyers ‘Some “can do’ .

< both. Some do do both: But ;primarily your experience has been on
. the appellate side;" whlch 1s generally cons1dered a.ver, 'soph1s

cated side of the law. . . .
. But let'me just ask you thls questlon How has your educatlo o
and expenence prepared you ‘to be -a’ Federal 01rcu1t court ‘of ap-'
‘peals judge? - L RS 7
I. KAVANAU'G,Hgs Well, Mr:. Chai ;

“to, pubhc service: that I've:-had since’ I was. young,' and .it:;
i gtilled"in me again at Yale Law- School; whlch has a deep commlt-
ment to. encouraging its students ‘0. .pursue public service. My "
mother had been a Judge and a State prosecutor She had-instilled -
~‘that.and a lot more in me. And I went:to become a law clerk after.
“graduation. from law school; and then after that I've chosen & vari-
ety of different jobs in pub11c service, in the Independent Counsel’s =
Ry 'j_-,_ofﬁce in the White House’ Counsel’s office, as Staff, Secretary. I've "
‘.. had a‘range. of -experience in ‘the judicial: branch in .the executive
. branch, in"difficult’ matters ‘Sénator: Schumer ralsed a_couple of
... them. Tve clearly been in’ the arena for a lot-of different types ‘of
s matters, and I think I've learned a lot, from ‘those abotit the impor-- -
. ‘tance. of being fair and impartial., ‘And T’ come .to the bench, were
"1 to be confirmed, with a broad range .of experiences and T think .
a ‘commitment to, falrness and impartiality i pubhc service;

= Chairman HATCH. You have been invol ) improving ‘the'law;
Cn ‘the. admlmstratlon of the:law, and I:a terested in yo
. -for the Commission .on the Future of Maryland Courts. It is my-un-
"% “derstanding that. this - Commission -was ' tasked . ‘with ‘discovering =
~~ways to coordinate and ‘promote fair-and efficient criminal -justice
“and public:safety systems.. ‘Could you just-tell the. Committee a lit-.
.. tle bit about’ what lessons you have learned from that type of- expe-
.. ‘rience and how that might help you in’ your _]Ob asa 01rcu1t court B
B ‘Judge if you are.confirmed?." R S
Mr. KAVANAUGH.. In' that Comm1831 1n; I-‘was asked by a l' yeru” ’
in ‘Ro‘kyﬂle ‘Maryland, whom T knew to participate and help him—
-* < he was Chair of the’ Comm1ss1on—and to help find ways: to improve
v access to judicial services; ‘access to. legal services throughout the . -
- State .of Maryland,’ ‘which was- my home  State. So I helped with = = . -
.. that Commission. The idea was that the justice system, ‘while.the .

- _best in the: world, can always be better; and the idea of the Com-

*'missjon was. to improve. the delivery of: legal ‘services -and the jus- -
‘tice’ system in the State of ‘Maryland ‘and to. Took “at; recommenda-
S tlons of all’kinds, whether it was ‘creating a new faﬁuly-co .

i 'mg w1th drug crlmes or what have you : .




Chalrman HATCH As you are aware- I am Just gomg to ge PRI
o ‘one ‘aspect because that is about all the time I have right now, You P
" ‘are-aware that an investigation was‘conducted by the Senate Ser- - . "
. ‘geant-at-Arms.into the- downloadmg of certain Judlmary Commlttee'
- files by two former:Committee staffers. That inyestigation is: com-
" plete and has been referred to the Department of Justice, so. I want o
_to dsk you just a few basic questions about that matter... = = .
. Are you generally aware of that .1nc1dent and that mvestlgatl ]
" 'Mr. KAVANAUGH. T am. -~ -~ IR
. Chairman HATCH. Okay. I"1 derstand that- as an Assoc1ate R
. .Counsel to the Presidént,_of th' nited“States, among your respon-
- sibilities was to advise the President on JudlClal nominations.  “: .
-+« Could you: briefly outline your res ons1b1ht1es and procedures you oo
. followed in fulfilling that. duty?. . 2
“Mr. . KAVANAUGH. I was. one .of elght Assoclate Counsels who R
»’worked for Judge Gonzales. We had different areas-of the country'
/. that we would work on and different nominations that we'd work.
- on.'T worked on ‘California: and*Hlinois;- for example, with Senhator '
= Feinstein’s office and Senator Durbin’s* ofﬁce T.also ‘worked on cer- -
\tain circuit court nominations.. There’s both the selection side and "¢
% .then:the: nomlnatlons—the conﬁrmatlon' s1de worklng on the"con- T
- . firmation." . SRR
. On'the conﬁrmatlon 51de the 1dea was to help prepare the nomi-:.
" 'nees for tHeir . heanngs, to coordlnate with our press. office and
~. .other press offices in the Justice Departmernt and in the’ Senate; to -
- - scoordinate with the pubhc liaison 1n:,the Whlte House and the Jus-;+*
. ,tlce Department and the' Senate’ regardmg any issues: that couldk- !
“ .arise in: ‘connection w1th heanngs ‘o 'votes.on nominees. .
" Chairman HATCH. As part of that respon51b1hty, you had to meet
' w1th various staff members of the Senate Judiciary with regard to ' " .
_.." . the limited work that you-did'for,certain States, your: ‘share’of the .
Evork on: Judges And S0 I thm you met w1th var1ous staff mem-‘ B
“bers o = .
+ - Now, did any staff member of the Senate Jud1c1ary Commlttee or
+. the Department of Justice’ ever: pr0v1de you with information-.or -
- documents that-you were led to’ believe were obtamed or derlved :
N -“,-‘from Democratic files or from my ﬁles‘7 : L e :
‘Mr. KavANAUGH. No: .- ‘
~Chdirman HATCH. . Do’
: 'Senate ‘staff member? : g
© . Mr. KAVANAUGH I do know hlm from hlS t1me and serv1
Commlttee staff e B '

ou' know Manuel eranda the_'__ ormer ;

, on the""_.—’ B A}

nommatlons”
: Mr. KAVANAUGH.:: He was part of the team—yes, he was part of .
the team that worked in ‘your ofﬁce and then 1n Senator Frlsts of-
fice on judicial nominations: . o
: C};alrman HATCH What were the‘ c1rcumstances of thos

; mgs " :
" Mr. KAVANAUGH Those meetmgs were usually to dlscuss upcom- ;
ing hearmgs or. upcoming- votes;’ 1ssues;re1ated to. press’ 1nterest in*
', - nominations or public halson act "t1e' hat out51de g'roups were: in-
. jterested in; ' : e
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2 Cha1rman HATCH Now, thls is.an: 1mportant questlon D1d Mr
Miranda-ever share, reference, or provide you with any documents.
. that appeared to you to haveé been drafted or. prepared by Demo- '
.cratic staff members of the Senate Judiciary - Committee? = RS
.~ Mr. - KavanaucH. No, I was not aware of that- matter ever unt1l

- Ilearned of it in the media late-last year. : .

. Chalrman HartcH, Did Mr Miranda ever;shai

vreference or pro- L

- -any way whatsoever until I.learned 1t in the media, . - L

" Chairman HaTcH; .Do you “know if- any. other- Assomate Whlte
" . “House Counsels had access to these type of matenals that were im-

properly taken? - _
i Mr; KAVANAUGH. I don’t know of anyone who was aware of thls‘
matter; again, until the media reports late last year ‘

: Chalrman HaTtcH. But.you werénot? * - : ]
~Mr. KAVANAUGH. I.was not aware of it.~ . % B
S Chairman HATcH: -Okay. Just one final questlon Could you, ‘

S please speak about the significance. of judicial temperament and in- - °
" dicate what aspects of JudlClal temperament you con51der to be the E
most important? . - - : .
Mr... KAVANAUGH. - Well I-thmk its cr1t1 ally. 1mportant Mr '
Chalrman for any'judge’ to exhibit the proper: temperament on and ‘.
off the bench at all times, and what that means-is in deahngs with s
-one’s. colleagues on the bench having an open 'mind,’ being respect- -
. ful of a colleague’s views, both at oral" argument and in writing . S
.- opinions. I think it means bemg respectful of thelawyers who come:. .00
‘. before the court and not treating them dlsrespectfully, but to have '
“ proper respect for the lawyers in the court. And it means having . =~

‘a proper respect for_the law and a humility, understanding that - '

.'you are-just one judge on a panel. There’s a reason you wear a-

. black-robe. It’s because you lose your individual preferences, your

<. individuality when you'take a seat on.the bench.:The black:robe
_signifies that you're part of the JudlClal system and’ you re. there to i
_interpret the law fairly. .. v e
- -So I think that’s:all encompassed w1th1n JudlClal temperament o
and it’s. something I've’ seen firsthand with Justice Kennedy -and
.7 Judge. Stapleton and Judge Kozinski, and " it’s. somethmg that T, :
. were I"to'be confirmed, would always remember my proper place i
.in the system.’ s Lo

. Chairman HATCH. One last questlon Would you please explamj
'.to the Committee why you want to be a Federal judge?: Sl

S e M, KAVANAUGH, I've always had, Mr: Chairman;. a commltment;“, '
I BT RN to. public service since I. was: young. Since I got “out'of law school, - ="

L St ~I've always thought that being a judge was the highest form of pub- o
" lic'service that a lawyer’could render because it helps maintain our
const1tut1onal system, which has been in place:for over two cen-
turies, and helps protect: the ‘rights and liberties of the people..
What the courts do every day—and I think Senator Schumeér al-
luded to-this—is not always apparent to the people; but it's criti- .+
. -cally important, and there’s much of what Senator Schumer said *

.. about that that I agree wholeheartedly w1th about how: 1mportant,:- o
o 1t 1s =




““'to our constltutlonal form of government and a commitment t6 pro-
tect1ng nghts and l1bert1es of the people, that’s why 1 thlnk I would :

Mr Kavanaugh
" Pirst; T:just want te clear up the questlons tha Ornn aske .

" had said that ‘Mr. Miranda.. .never prov1ded these documents you

e know, that were from thls
Mr. KAVANAUGH. Right. - ER L ‘
,;‘Senator SCHUMER Had you seen: them in any way" D1d you: ever

‘come across memos-from internal files of any; Democrat1c members R

glven to you or provided to you in. any way’7
~ - Mr. KAVANAUGH. No.. ; ¢

* Senator SCHUMER. Thank you L =
. Okay. Now, as I'noted in my" opemng remarks you have c1ted
“the. five cmterla the Presidént uses‘in selecting nominees, and at
-..the same time you:have. repeatedly denied the President cons1ders
-ideology.- when selectmg Judges ‘Am’ I corr"t.i to ant1c1pate you

&y stand by that claim? |

-Mr. KAVANAUGH.. Yes, Senator et ‘ e
i Senator SCHUMER. Thank you. Now, you. get hlgh marks for
istency, but this claim raises serious credibility concerns..

If ideology doesn’t affect. the. nomination procéss;, how- is it pos- R

sible we have ‘seen, 80 many extreme conservatlves and almost no '
‘progressives?”
. Ninth Clrcult ‘hominee: Wllham Myers thlnks the Clean Air. Act

e »’and the Endangered Species: Act have harmed the environment,

_District-court nominee - James ‘Tiee ‘Holmes: endorsed Booker '
Washington’s notion that ‘God brought ; slaves to Amer1ca to teach
“white people how to.be more:Christ:like. .. ..

7 D.C.. Circuit nomlnee Janice’ Rogers Brown" has pralsed the Su-

“preme Court’s notorious ruling in' Lochner, perhaps the most' criti-

cized ‘decision of the:20th. century, and has sald the New Deal 1s

'the triumph of America’s socialist revolution. * "

... Charles Pickering ‘unethically: intervened on behalf of a conv1cted
;cross -burner, and William Pryor has spent a.career trying to undo

. Federal laws that have achieved broad consensus in. Amerlca that

© “protect women ‘workers, and the'disabled: o

e Carolyn Kuhl has one of the most . restr1ct1ve views. on: the nght

”".'to privacy of any judge in'the country, ruling' that a- woman has’

"~no meaningful right to. privacyin her own: doctot’s office;

- The list-goes on_ and on; extreme views all from the  far nght‘

"How do you square the_ reahty of ‘these totally ideological homina- i L

ftlons with the lack of ‘any nominations that- would be the mirror

',.:, ~image or even:close to.those people, when you say with, the rhetonc
g ‘that there is'a non- 1deolog1cal judicial nomination process" £

~Mr. KAVANAUGH Senator, T'd like to answer. that-in a couple :

ays: First,-as you and Senator Leahy pointed out, the vast:major- -7 =

ity of the President’s nominees have been approved by: th1s Com- :
: '_mlttee and conﬁrmed by the Senate That’s pomt one. T lonnoon




Pomt two is in- terms of court of appeals nommees we've worked: BT
,v_-very closely with home State’ Senators in- 1nd1v1dual States to find *.
nominees that were' consensus nominees in ‘that State. Weve - .
- worked, - including " States ‘with two’ Democratic Senators, we've -
worked closely ‘with Senator Leahy .on “the. one- nommatmn and .’
. Rena Raggi in New York, Judge Callahan and Judge Bea on the "
- Ninth Circuit in. California. We. have tried to. work closely, and in .
" each of those cases those nominations— - "
.+ Senator SCHUMER. .Did you work closely w1th the Senators from.;', :
::Mlchlgan on the Sixth:Circuit? = " S T S
" "Mr. KAVANAUGH. The. Sixth" Clrcult 31tuat10 in:‘fMic'higan, Sen-
_ator; is one that.goes back many years. I ‘don’t vinderstand that sit-
" uatlon to be related to the particular nominees; but to a— v
. “'Senator SCHUMER. But-you haven't -consulted either Senators,‘ o
Levm or Stabenow on that. Is that correct? i
7 Mr. KAVANAUGH;: My understanding is that Judge Gonzales has»_‘,,
talked often to the two’ ‘Senators, but they have not reached an ac-'
“commodation that’'s— -
* Senator SCHUMER. What about on the- D C. Clrcu1t7 Have you
talked to any Senators on this side, Senator: Leahy or‘any’ of the:,
vr.;.members of this Committee, about nominees for the' D.C. Circuit?
.. Mr. KavaNnaucH: I don’t know who Judge Gonzales' talked to be-
~ fore the. nominations, the D.C. Circuit nominees.. But.I know as a -
_general proposition” we've been very careful to consult w1th the'
_home ‘State Senators, " . o
" Senator SCHUMER. So you would say: 1deology has no factor in theﬂ
I nomlnatlons -you have put forward for circuit court Judges? Is -that~
S ’correct" Do you truly stand by:that,statement?. .
. ... Mr. KAVANAUGH. We don’ t—Senator, I apprec1ate the questlon
Ll vv”but we don’t ask questions abeut one’s personal v1ews on—‘ B
" Senator SCHUMER. I didn’t ask that. S o
~Mr. KAVANAUGH, Well— = : ' R
" Senator SCHUMER. T asked you Does 1deology play a role in. who I
- you select? And if it- does not, why have ‘there not been- hardly any - -
“ nominees—I mean, the 'most you could say are one or two, mainly .. .
“from my circuit,” who tend"to be. a little more . moderate. Why are” "
" there nominees_that are almost. exclusively. conservative? And we.
s discussed 'the degrees of conservative. Many of the nominees I have
- voted for, some of us have voted for; we don’t think are down-the- ="
_.-middle. We voted for them because we feel we have to pick our : -
" shots -and because - we give the President. some’ deference But: I
~don’t think anyone ‘in’this room, when’ they 1ook at ‘it fairly, be- -
‘. lieves that the President is choosmg judges-without 1deology enter:
ing irto it. And if that is the case, then answer again: Why have ;
% there been virtually no progressive nommees to 01rcu1t courts of ap-
o peals if ideology doesn’t play a role? .
.+ . Mr.. KAVANAUGH. Senator, in terms of 1deology, what the Pres1- :
;'dent is looking -for“is:nominees who have a ‘respect for: the law and -
“who understand’ that ‘the: legal isystem “and the role as a judgeis =~ - -
.. different from one s personal views or pohtlcal views or political afi. -~
. filiation. So'you're’ looking. for someone who understands what the-‘ ;
.Jud101al function is. .
Seriator SCHUMER.:
' 'who feel that way?

ou don’t th1nk there»are any hberal people -




»ople‘ of 3 all political =

dents. do I'am obJectmg to the denlal It seems. there is'a credl-.v:

bility -problem;, because. you know. and %"know—and my guess isaf 7

al was a ﬂy ‘on the wall and you had conversatlons w1th your other
1

. ‘fGonzales emphas1zed to. us and that'
"::1s to find people of experlence wh

Mr KAVANAUGH I don’t know whether T ever
5 Senator SCHUMER What do you thlnk?

Senator SCHUMER I Just want to ask my ,cen'd, heeausé: my
- -time 1s hmlted Now, when Ken Starr started h1 :

":-not asklng did you serve'your client well. .
.. In retrospect; did you go too far? “- - ' -
Mr. KAVANAUGH * Senator ‘Schuther; in terms :of the firs

S + your questlon, Judge Starr.was. asmgned by" Attorney: General 'R'eno-

"--to Jook .'int i"the Whitewater . and»Madls:.on related 1s

deci, S,
" “risdiction, including the Travel Office’ matter——-f=3".~ L
Senator SCHUMER: But that*is ‘not my question, sir. I sk ng

~ 7 your-personal opinion. When the. Whitewater commission ‘ended up

' ,‘dwelhng on. the salacmus detalls from Pres ent Clmton




Mr KAVANAUGH I haye sa1d pubhcly beforeu s has Judg, ’
Senator—and Tve written this pubhcly—that the way that. the
vHouse ‘of” Representatlves released the report w1thout revi 1t

report ‘was structured— . ; e

. Senator.SCHUMER. I am not asklng you a. procedural issue; I am;
‘:asklng——you, as the chief cook:and bottle washer here, working' for
Starr, came up with a-report that focused on the salacmus deta1
this is the last' chance. Did it go. too far? Yes or* N

leased the report'was a mistake, and I've: said. $o pubhcly '
. Senator 'SCHUMER.Do you- thmk you are bein; —'-do you thmk you
‘are glvmg me an answer to my- questmn"
' .Mr. KAVANAUGH." I think-given the ‘public release of., the repo —
- Senator. SCHUMER, 1 am'asking your personal views, not’ on: the,.»
“House ‘of Representatlves procedure ‘I.am’ asking you, just.as’a"
: person; an: observer;:and a. nommee to an important:court; end
up:with a report that focused on personal detall Was tha
ect'thing: todo? .. - ‘ o w

-I'know, but T would llke you to ans 'er your'f

‘personal view on 1t ‘notwhat the House of Representatlves d1d 1ot
5 ‘Star: fd not what Janet Reno did, but what you R h1nk
now; 4 years later? ki e
Chalrman HATCH Let h1m ans ver thi

= of, ,

was' the part of the report that outlined posmble legal grounds:con- .
‘5 sistent: with" Judge -Starr’s. statutory ~obligati ion; under .S tlon
B 595(c) so‘thatis, the ﬁrst pomtj_I want to make clear. . © .o
‘ N . T"think T'said it in my Commlttee
submlsswn, that I regret that’ the report ‘was released to the pubh

£ in’ the ‘way it: was. released: I personally regret. how that was re-
leased because - ‘don’t think it _put the case'in the ‘perspecti e;-that’ L

Judge Starr” thought about it, as he testified- later, and you were -

‘there; in: November of 1998 before the House' Judiciary Commlttee
It wasa serious legal matter. I think,: -Senator, - you:at the ‘
made some strong:statements “about the legalities involved

regret how the report was released because I think it cr

S “misimpression of what we. thought-and Judge Starr thought " ‘were

.the.important dspects of ‘the’ 1nvest1gat10n, whlch he subsequently
~made clear in his House testimony. :

“So. T personally regret how that report was released , se 1.
,;thmk it ‘was=-parts of it that were released Were unnecessary to be:

"Senator SCHUMER Do you thlnk the Pres1de 'h‘t should have been:_':"




S M. KAVANAUGH That 1s an 1mportant <,quest10n"as well but If"‘
g think I need. to- explain: . - . , '

- Senator: 'SCHUMER. Can you glve I
explam it, please‘7 !

swer:it the way.you want him to: , LTy R

. Senator SCHUMER. Yes’ or no is a pretty s1mp1e way to put 1t
;Chalrman HaTcH. Th1s is not a, court of: law Let hh

he way he wants to ‘answer it. ‘ 3 S
‘Mr. KAVANAUGH, It would be a. s1mple answer"but 1t is.aicom

“phcated question.: In-our; role, in ‘Judge ‘Starr’s role” ‘as assigried- by

" Attorney: General Reno, was to find the. facts and'to -submit. an
evidence ‘to. Congress that may constitute grounds for an: 1mpeach

“'ment based on- history . and historical practice. As part of the’

" that subrnitted<that. report sJudge Starr.made"it’ very. clear i

‘November: testlmony—and have’ always tried to maintain ‘this ‘as’

. well=—that it .was not our:place to-say ‘what the House should ‘do -

'w1th that or what .the Senate should’ do w1th-- ,at ev1dence 'Tv er
an. 1mportant reason for that AR :

VOad ranges of op1mons—we “know that—on all ‘sort’ of: thmgs, who- «
s before . this, Committee, where there ‘is.a “great’ deal of doubt
“whether. how you feel’ about th1ngs or.whether you can be fair and’

: '-,dlspassmnate It is not a. questlon tha ‘seals your nommatlon

__‘L'quest1on' and because I worked-

~Senator SCHUMER That is' why ‘I‘asked 1t
" ‘Mr. KAVANAUGH. Right, I ) d. . ‘

- that:office, justias a ‘prosecut; works on a criminal ¢ case should fot:
“be commentmg dbout whether the jury got it wrong or. got it right, -
T<do. not, think it'is: approprlate for ‘me to- -sdy whether the House
got' it rlght in 1mpeach1ng ‘President’ Clinton-or: the"Senate’ got* it
right in dechmng to: convict. I think there was serious legal issues:

(e ',1nvolved as, Judge; Starr explalned ‘and there' wasd debate: about’

“'what to'do about what everyone agreed were serious issueés. I Kno
' Senator Feinstein authored: the ‘censuié resolution in'the Sénate;
‘and that many members of the Committee joined her censure res
- ‘lution, Whlch used very strong - language about President Clinton-in
that censure resolution. Theré was"a ‘debate about what" sanction;
should ‘be" imposed, and having worked ‘in the office that was

S ~signed a narrowlegal duty, I just do: not ‘think it 1s appropr1ate for f

. me to say what my personal view is on that'issue.
' halrman HATCH Certalnly not 11 retrospect




-Senator Sesswns e
. " Senator SESSIONS. Thank you, M
‘Welcome to the p1t MrkKavanaugh 3

Can 'ght to express thelr ‘views, “and: I apprec1ateyour willingness
-and ‘your:consistent dedication to ‘public. service. I think it is some-~

{* . thing to be respected-and not denigrated. Your legal skills are ex- -

traordinary, and I‘think, the way your background and record ‘has
" been portrayed is not fair;is not accurate, and does not-fully: reﬂect

r your contributions: to'law: and ‘what you would do on the bench.
- Asia-Yale. undergraduate “Yale Law School: graduate youi came
.,out ‘and clerked for three Court of Appeals ‘Judges. As ‘a:law clerk

. toa Court of Appeals Judge, and -you are being: ‘nominated to a

_Court of Appeals position, what do you do? What. kind of experie :
‘do you have-in dealing with the cases and how. does that help you
‘take a position that.you might take with-the D.C: Circuit?” -

° Mr. KAVANAUGH. I ‘think, Senator, I was very: fortunate: to
- as a law clerk to three outstandmg Judges and serve as a law cle
‘on the: Supreme Court. = ! .

. Senator SEsSIONS. That is correct Two Court of Appeals Judges

o ‘and one. Supreme Court Justice, Anthony Kennedy, you clerked for

how I should perform my role were. I to be: conﬁrmed to.be a;‘J
vJudge Stapleton as Senator Blden knows well in Delaware s o

respect He works hard and

right answer-in: every case.” .-
s Judge Kazinski has'a- unbehevable pas’ i
- able passion for gettmg the nght answer,

. worklng, to get.t

“* proved to be as

Ju 2
_of different cases: He- does not Just see'a’ case and say the accepted .

S 'w1sdom or ‘the conventlonal vsnsdom about an 1ssue is ng»\ ht.- He is.

~ican hlstory, has. devotlon to how the Supreme Court ﬁts i
. constitutional system Anyone who has ‘heard, Justice.Kennedy
bout. th :

" Court cannot, heip but be influenced, and I heard: that day 1nvand“"7 Y
daIy out.for.a year and it just: had a profound effect on me.: :

“lessons from each of those three with m "’and T hope I could b like
vall three of them:" - : L , R

very thing you would do ‘now: You 'we

judges. and helping them write oplmonsi ; leg:
- ‘questions and briefs, and to ‘distill- tha 1ntoe a. prmmpled de01s1o g
th1nk that is, terrlﬁc background 1k ice y




vwh‘e’re in that position you: represent the United States of. Amenca
Appellate Courts around the country, WlllCh also 1s extraor-ﬂ

,=_11ttle d1fferent1y, people 1nterpret 1t d ff
"’A_hat I thmk we are: deahng w1th

iss hlS approach to the: law,,_,h

‘declslons should be made? " :

“Mr. K.AVANAUGH It is importan to ,know tha ' ;
‘someone who w1ll put as1de personal behefs ‘prior - p011t1ca1 fﬁh-

. , ) ll
S .:All of that is very 1mportant and pe 'p‘le use. different, label ‘to de-
scrlbe those factors that I Just descnbed but the Pres1dent has;-

§ good or bad should affect thelr mterpretatlon of ex1st1ng Supfeme
‘Court. precedent or_the Const1tut1on DU d; States’ i

) 1 - should' affect Thow: you go. about de-.l.

c1d1ng the cases, I think what -Senator Schumer points- out ‘on

~-pointing out some ‘differences between Judges on: the D:C."(

:18- that. Judges reach’ different results in different céses, but I
“that. Happens because Judges just’ analyze the casés d1fferentl '
‘because- of an 'partlsan affiliations.. T critically” i




< sion of the Congress, qu1te the contrary, but, W‘ ,,.Want the: Jud1c1ary N

to be independent and. for the judges on’ th 'Jud1c1ary tounder}-

‘stand how the Government operates : v
“ice*has been commonin judicial nominees’ backgrounds in the: past
_~That is why it is 1mportant but it is not because courts .are then
- just:an extension: of thé political differences that may -exist. elses
.where It is because of :that 1mportant Government -service. gives.

/.. you @& perspective, whether it is. Judge Buckley'o ‘Judge Mikva on" =

ROEY the D.C. Circuit; or Justice" Breyer who served on‘this Committee. ™ .

", .Senator SESSIONS I agree with that; and.I think that is why the -~

B Amerlcan Bar Assoc1at10n “Which is. certalnly a- liberal poht1ca1 in-;
_stitution; in my-view; ‘has’ rated you the highest rating, well qua

. fled. They believe: that if their. members appear:before’ you, your
' _demonstrated record.of commitment to following the law ‘as writ-
‘ten, whether you agree: ‘with it ‘or not; is clear. In:fact, let me. “ask®:
“iyou,,is“it -a deep personal philosephy of _yours: that a ]udge should:
" follow the law. whether “or not he agrees. with it,;and is that one;
‘of the- most key ‘points of your. personal judicial philosophy? -

iMr. KAVANAUGH. It is“critical, Senator; for a lower court Judge
o follow Supreme Court precedent falthfully in‘-allinstances.

‘:“‘1 ‘Whether. you might..agree -with -it; you might: ‘have decided -d

@‘q}.ferently, you have, to follow that: precedent faithfully... It is :somes-

'_"f_.thmg T learned'when'I was a law clerk, and I have seen'in practice, S

‘and;it is somethlng 1 can commlt 1is Commlttee_,e were T'te: be' £
firmed, that'T would do: ;. . e :

:Senator SESSIONS. We' have a Aj ;

“today about what judges should, be—their ‘philosophyas “a judge.

3 " There is no: doubt” about _it..A number of. members of this Com_v_w.:: e

" mittee and this Senate ‘are determined to see’judges appointed that

. ‘believe—that ‘are- activists, -as Senator- Hatch described 'it;- and he,

" -defined. very. carefully ‘what that word: means. It means. promotmg
‘a pohtlcal ideological agenda:from the' bench, which I:believe is in-
-correct, -Président. Bush- believes is. 1ncorrect ‘and 1: believe over:
‘whelmingly- the American people believe it is 1ncorrect The reason
it*is incorrect is judges; if you"are confirmed, are not: accountable’
- .to.the public. You never stand for election” :again. You hold your of: -
- fice: for life. . Many of your decisions are: unreviewable- ult1mate1y,
“and it leaves the American people: subject to decisions in an .anti-
democratic.forum unless that judge ‘restrains: ‘him or herself;, and

enforces the law as written or the Constitution as declared’ by the. -
";people of .the United" States I °think that i§ important.:-We do not* .

need ideology, -and - as Lloyd Cutler, . the - White ‘House  Counsel’

-under President Chnton -and ‘Carter, really criticized: the idea that <

- we:should politicize the courts.and brmg 1deology 1nto the courts o
.+~ Chairman HATCH. Senator, your time is up. : ‘ '
Senator SESSIONS. Thank you, Mr.: Chalrman :

Chalrmanz HaTcH.'We will turn to Senator- Leahy

" Senator LEAHY.-Thank you, Mr. Chalrman AT

. "'Let me shift to'a shghtly different; ‘area;’ T am sure everybody is* "
'gomg to ask these questlons on, ‘some of the' other areas Iam " .




.. ginia. That is a bill that ultimately be
L compensatlon in, return for’ 1mmun1z1ng ‘the alrhnes from: hablhty_
- -When you brought the bill up,. it-had: no compensatlon for vic-: .
tl_ms It had 1mmumzat10n for the a

j]hmlts agalnst v10t1ms lawyers but not~ agamst the a1rl1nes law-
- yers. It even. reduced' victim compensatlon court by dlsaster pay-

freJected that approach We estabhshed the: September 11t
;Compensatlon Fund. I happened to- wrlte 1t And in that b11‘ )

‘,were in play at-that:time. One was th, I
?cause the a1rhnes were potentlally gomg ‘to ge ‘bankrup

't1ng in compensatlon for v10t1ms" T £ N
Mr. KAVANAUGH. No. The question was. what k1nd o vprece nt
»*should be used’ to compensate the victim: :




B v1ct1ms?

.} -Chairman HATCH Senator let h1m answer th' _‘questlon
- -Senator LEAHY. T will. - - :

- Chairman HaTcH.:He sa1d there were. two—

" 'Senator LEAHY. That is. why 1 made sure he understood 1t

" Chairman HATCH. But let him state it; :

.+~ Mr. KAVANAUGH. ‘Senator; I was there as a representatlve of the
* administration,. .and there were two separate-issues that needed

" be addressed, one" which needed to be addressed 1rnmed1ately, as T
‘recall, was the question of liability for ‘the airlines. I think there
U wash blpartlsan agreement. And T ‘participated in a meeting in the

.~ Speaker’s Office after the President’s: speech on Thursday. night,

" the 20th, where: ‘the Speaker and Senator Lott; Representative Gep-
““hardt,” and Senator Daschle were all present as was the Dlrect I
'of OMB::

The. questlon was' there at the alrhnes 11ab1hty There wa‘ ia“sep- ‘

arate question, which was" important, and the two ‘ultimately - got - L

- linked “in. the same bill,.of compensatlon for the"victims of"Sep-
_tember 11th. On-that: separate question there was an issue, what:
"precedent do ‘we have for. compensatlon for victims of ‘terrorism?"

o Thére was the Oklahoma. City-issue, which Senator Nichols raised; -

. that they had not received 51gn1ﬁcant ‘compensation. There was the

.. Police. Safety Officers, Benefit Legislation, ‘That wasla' poss1b1e

A precedent We: were ‘looking at those precedents. - .’ g
“Then there were further discussions: 1nc1ud1ng with: Mr Pagano L

o ,;‘f”and your staff, Senator Leahy, and there was a discussion of if we " -

““are.going to. do the limitations on airlines” liability, we should: give’
" the Viétims the same kind of compensation that they would recover - -
had 'they been allowed to liti ate the matter- n'court bu to do it

-/.more expeditiously.

Senator LEAHY. What' p051tlon d1d you take n 7
. 'Mr; KAVANAUGH. On that we were concerned’ about the fact
Senator LEAHY. I am not asklng what you were concerned

- -.'_f:ZWhat position did you take?

; Mr. KAVANAUGH. At the ult"mate meetlng on behalf 0 t

o mlmstratlon Dlrector Daniels® agreed to that,

" Senator LEAHY. Did you oppose that 1n1t1ally'7 ‘ P
CMr, KAVANAUGH There ‘were . d1scuss1ons about how to do it,and

o there was concerns about— "

"Senator LEAHY. Did you oppose that 1n1t1a y'. i L
Mr. KAVANAUGH. The precedent that was. on’ pomt that we c1ted

; 5"l1n1t1a11y was, the Police ‘Safety Officer’s Benefits Fund. That was -
.the most relevant precedent ‘We had not thought, at least.I‘had -

_not thought of doing a separate htlgatlon model: for—-—essentlally a

‘ '.“w;damages .model at:that . point. That“was an 1dea that’ was’ raised.

“during the discussions with ‘Senator Lott’s staff, as I recall.: Senator.:»

- Lott’s staff, I believe; first raised that idea, at least in ‘my presence.’ -
"~ ’And the one: concern about that at the . tlme ‘thatI recall being dis- -
© . cussed'with your.staff; Senator Leahy, was the fact that that would

. ‘,*mean unequal compensatlon In other words the ,v1ct1ms “of a rel-




rector. Damels Who was..

’ uch smaller amount The fam1ly
' -‘of a poor v1ct1m Would get a much smaller amount.. o
- Senator LEAHY. Did you oppose \llnkage of the two”
" Mr. KAVANAUGH. As T recall— .~ B
Senator LEAHY. When the. proposal was made to, you, okay,
: .w11} ‘agree on.- protectlng ‘the ab111ty of the alrhnes—and L wf

he victims and get th1s
, ‘em both. Dld you‘ ppose

t it was 1mportant I,:thought—at le
‘this' was- in’ the fluid. ;.'n gotratlons—of compensatlng each v1ct1ms
"_vfamlly equally That' w the neip

‘ you oppose hnkrn "them"‘v';v'
_Mr KAVANAUGH Llnklng the two bllls'? e

iad to be—both‘“ had to occur. Whe'ther' they
,:’-»had to oceur- together I-think was a discussion. It was. fluid discu
= sions. I.was not’ speaklng for the admmlstratlon elther It was D1-

not oppose the 1dea s} -puttlng Vlctlm

B compensatlon in that alrhne bill?: It is. kind .of ‘hard to understarid - :

your answer with all the caveats ‘and T realize-you have not spent

._much time in trying cases, but.let me-assure you that if. you had

-"’-.;the judge would be all over you'on the: way you are answering ;

.~ *Mr, KAVANAUGH. Senator, I do not’recall opposing the linkage of

‘= the two..I' remember’ theéy started as two_ separate 1ssues” and. th
they. got. linked.- Then: the ‘second ' question, which was 1mport
was what, precedent do we look ‘fo for compensat10n‘7 There were
precedents out: there “in ‘terms: of Oklahoma Clty, in- terms

.~ Police. Safety Ofﬁcer Beneﬁt Fund ) €i

; , . lv‘our .llablhty 'tatutes ‘to 'heln the,
~wlines to make sure that. their. attortiéys ‘weré compensated;
*“put limits on anybody else S attorneys" Th at dld not bother y

1nvolved in those negotlatlons Mrr Kavanaugh.'

. very well: It did not bother you: -

“. Mr.. KAVANAUGH. Tt' was unanimous agreement” as I recall Sen-

‘ator, _that something had to be done for the a1r11nes or they we

oing to.go bankrupt that: Monday morning. "

-Senator ‘LEAHY."Let me go to a different subJect because you
‘Tot, going to answer- my questlon, so:let me go-to another one.
.. The question of secrécy in Government, and this’ admlmstratlon
-“‘Y'has shown. more secrecy . than. anyaadmlmstratlon I have served
Aw1th from the" Ford‘ administration-forward You were the author




-one of - the"ﬁrst 1nd1cators of this inérease in secrecy, Executlve
‘Order 13233, that drastlcally changed the _presidential records. It
‘gave. former Pres1dents, their representatlves and even: the incum-

bent, President,. virtual vetopower over what “records of. theirs

‘-would be released posed. a -higher. burden: on . researchers peti- "
“tioning for. access to what had been, releasable ‘papers.in the past.

. - After the order was issued, a number-of historians, public interest -

orgamzatlons opposed the change The Repubhcan—led House Com-
mittee ‘on Government Reform -approved a bill to reverse this: A
lawsuit to.overturn it was filed by Public Citizen; American Histor-
ical Association; Organization of ‘American:Historians, and a num-
ber of others. Why 'did. you favor an lncreas’ n the secrecy of pres1-
dential records? . - : -2
‘Mr. KAVANAUGH Senator with respect to Pres1dent Bush’

utivé Order, I think I- want to, clarify how you escribed:

‘an_order that merely set forth the procedures; for assertion o P
lege by a formier President, and:let.me explaln what that ‘means.
.""The" Supreme Court of the United 'States- in.‘Nixon.v. GSA in:
1977, opinion by Justice’ Brennan, had concludedthat a former
’ Pres1dent still maintains a privilege over. his ‘records, even after he "~
leaves office. This was somewhat unusual because there was an ar-: -
gument in the case that those .are ‘Government ‘records., But. the .,

‘Court concluded' that both the current President and the former .

: " Presidernit have the right to- assert. pr1v11ege to prevent the release .

of pres1dent1al records. That is obviously a complicated: situation; . - b

.- The issue wds, coming to a ‘head for the first'time because there is .
“a 12-year perlod of repose, s0.12 years. after President Reagan left «
‘office 'was when 'this President Bush.came into" office; and there'. N
“was a need to establish procedures; How is. thlS going to work,, two':
;d1fferent Pres1dents assertmg pr1V1l ge" or h v1ng the r1ght »'t

' No e really had a good idea How th1s was gomg to work.;, The‘
: goal of the order was merely. to set forth procedures It spec1ﬁcally g

to suggest whether a former Pres1den, or current Pr
‘or should. not.assert pr1v11ege over his re ords A
“Youare .quite right, Senator Leahy,

cern by historians about the order..I: like to- thlnk 1t was based on» L

‘a. mlsunderstandmg, and: Judge Gonzales and I undertook to meet
every 6 .months_or so with ‘a large group  of historians first to. dis- -
“cuss the order and to explain it, and then after that, to discuss any -
" problems they - were. havmg w1t_h the order, and to . help improve it~
af: they suggested ways for i thmk those meetmgs I:.
this ;

and I th1nk we helped to explaln what we‘h
‘the President’s Order meant in; terms of the TC edure So tha‘
‘my explanatlon of that order. = .-
“'Senator LEAHY. Thank ‘you, Mr. Chalrma
tions. for the ‘record, although'I:suspect ‘they "
‘answered ‘butI w1ll still'submit them: Thank y
Chalrman HaTcH. Thank you Senato
Senator‘Cornyn. =

‘Senator CORNYN. Mr. Kavanaugh a 1
:vto;your nomlnatlon go. llke this. First,-




1exper1ence _ternat1vely, ‘ \ G
And alternatlvely, or’ maybe rrently, you'have r resented the
Wror S to the Comrmttee how_'you vie

" :‘zealously represent his or-her client in . court orin_oth
;'regardless of whether the lawyer mlght agree w1th the

to do what the Judge demdes, Aot what you may thlnk s
Y'When you are. workmg in pubhc ser in the Independe

out” regard to whether I mlght have chosen». a:
- that is an 1mportant function of our legal system the adve ary
system. when I'was in: pnvate practlce -and.in: Governm ‘

nd 1t is somethlng that I feel strongly about

o Senator CORNYN 1 happen to? agre

-yer as an advocate and a judge as

‘and’ fact* as- the case: ‘may - Unfo unately,, “see 0

some seem to be engaglngr» . wh it I thlnk is a very' dangerous
nal advoCate, w1th

if: they were, always one. : PRI :

 Idon’t have any doubt that if you were a cr1m1nal defense lawyer

.and represented those accused of ‘crime in:courts on a dally basis,
embers ‘of this Committee and others would surely have no trou-
1 ""dlstmgulshed between’ the views: of your client and you i

-a§ a criminal ‘defense lawyer to represent that ‘client in

g somehow when' it comes to the adm1n1strat1on § pol1c1es.
- representmg the President or :

: case of Mr. Haynes, who has'
‘people ‘have trouble maklng that d1st1nct10n B
very 1mportant one, and I appremate your

and consent role under the: Constitution, it is’ to xplore qu
ns and- Judigial phllosophy' that is, whether .are W
Vi that you may have ',whether they, be
Do 1tlcal 1deolog1ca1 or other 1se, to:;what the law is: and to falth- g




".'Do you have a” 51m11ar understand g-0 what. the role is of a L
' judge and how that,is different’ from any personal op1n10ns phllo-

. »fsophlcal or'ideological or others that. .you may have?:

~"Mr. KavaNAUGH.: Well,” T“think, ‘Senator, ‘the" Founders estab-
~ lished. an-independent. Judlclary, dlscussed it in  the Federalist Pa-

"":r»,_pers because they wanted people ‘who would be. 1ndependent ‘of the
legislative and executive branches to-decide cases falrly and 1mpar-
= tlally, without regard to, their’ ‘personal preferences:

- ‘There was discussion at-the time, I think: Federalist 81 dlscusses
'makmg the judiciary an extension of: the: leg1slature, or somehow
* having review by the legislature. But there was a decision made to
. ‘have an independent Jud1c1ary, and that 1s the fo nda; on ‘of ot
: _’system of rulerof law. - :
»~The ‘Founders also recognlzed I thmk necessarlly
at the time, that people with ‘Government.service wh TV
in the legislative branch or served 'in-the executive- branch. 1 would
“become judges—Chief Justice Marshall, for example—would‘
.. backgrounds that involved. Gov rnment. service or pohtlcal serv1ce.
- “But they also had confiden : blhty ‘of people. in our’ :
" once they became judges ‘ahid put .on ‘the black robes, to ‘,dec1de
* cases’ fairly .and impartially. And hat's the way that- system h
- worked for ‘more than two' centuries. And T:know. there has" be¢
- some:: d1scuss1on about ‘that, but that’s: the: way the system ‘has
- worked. in’ terms “of . de01d1ng ‘cases fair and 1mpart1ally’and not
ased.on political of personal views. wl
“Senator CORNYN: In. :your:.opinion,’ "Justlce Kennedy in‘your
‘experience, was he able to make the transition from lawye ' tof
‘judge and. make that, sort of transition you- described? i - .
““Mr. KAVANAUGH. Justice Kennedy: always demded cases falrly
-and: 1mpart1ally and taught ‘a lot

“'the sdme,

.. Senator" CORNYN “And in my 1ntroduct0ry comments I pomted.;
out that you are not the only person to come "before the. Court who"
-has represented a. client in’ ‘the arena, -for' example,’ ‘Justice: Ruth
.Bader Gmsburg In your op1n1on, has she been’ able ‘to successfully .

iClVll Liberties Umon and her role ‘as'a Judge?
) ,Mr KAVANAUGH In'my. observatlonv she s——yes, she:s

- ~menting-too’ much on- Supreme Court Justlces but I th1nk S
- ously. decides:cases fairly.and 1mpart1ally and. was a Judge 01 the
‘D.C. Circuit before that Who was w1de1y respected as- she is on t

e ‘v A ‘chlef counsel on ;the Senate Jud1c1ary Commlttee, do you thlnk

:has ‘been able to successfully make | the change between

- ‘f-ber of the United. States. Supreme Cou ?
‘Mr. KAVANAUGH Yes: : -

fpomtee at - the . Justlce Department under »Pre51dent Kennedy,

B ,“,Abner Mlkva I guess the hst could go on and on. But i in your expe-




representlng chents who Were,’ be able  to )successfully mak
he transition from advocate to impartial Judge?, S
‘Mr. KAVANAUGH. Yes, Senator, absolutely; . Lol
“Senator CORNYN:: And T guess the problem. is; in’ some mstances i
" there- are those who: just don’t’ 51mply believe that is true, that any-~
~one can actually make that. transition. There. are" those L:guess,
- ‘who think that those. who come to the bench contlnue to be advo-

ates for an ideology. or. pohtlcal ‘persuasion or, see. it as appropriate

0 issue judicial edicts or: demsmns that satlsfy only thelr own:sense
‘of Justlce and not, what the laW is. oy wo .

i »«,_-,‘j’ﬁthoughts on-that?
- Mr,- KAVANAUG .

: Judges and, Déemocrats’ Judges There is one' klnd of Judge There is
an independent’ Judge under. our: Constltutlon ‘And' the: fact :t WAt
~'they may have 'been a Republican or Dembocrat, o ir nder
in"a past-life is completely irrelevant to how they conduct ‘them-
:selves as. Judges And: I th1nk two‘ centurles of expenence has

: fs1b111ty of belng a Judge ‘we' don’t have a partlcularly good track
record of making that predlctlon ,I pomt out Harry Blackmun, who

" that transition of Judge in your. experience, in your clerking expen- ‘
- ence? Or haveé you discussed’ that with Justice Kennedy or- J "dge
'Kozmskl or any other judges ‘you have’ worked with?. .

~Mr.- KAVANAUGH. I believe  that.the Judges for ‘whom T've worked""‘.‘
andall the judges Tve observed in'ndy éxperience" understand the
_'ilmportance of :putting on the robe.and understand the importance .
‘of sitting in the courtroom :as a fair and 1mpartial ‘arbiter ‘of cases, g

. 'fand I'think they all*have. understood that.and helped: pass. it a

* Chairman HATCH. Senator, your time is up. Thank you."

~.Senator Feinstein? Then we w111 go to‘Senator Kennedyh and. "ﬁ-.
; ‘tr.;nally Senator Durbin. & % : o
" Senator. FEINSTEIN. Thank you very much Mr Chalrman C
o Mr. Kavanaugh ‘while you' ‘worked: for Mr. ‘Starr'in ‘the Ofﬁce

V the Independent Counsel, you" argued :to the D.C. Cireuit. in -an
. opinion entitled In're Bruce Lindsey. There you: convmced the D.C. = .." .
5y Clrcult that the Deputy Whlte House , ounsel Bruce Llndsey must"_‘. )

‘ us
:-sel’s Ofﬁce There you drafted Executlve Order 13233. That rd
' sxgmﬁcantly imlts Wthh document th admlmstratlon relea S

oA .“_'the pubhc




dential- pr1v11ege, ‘and you:
strengthened ‘Pres1dent1al pr.

' I thlnk the two pos1t10ns are’ cons1stent”

\".arose in the. context of a.criminal investigation, and: the S

- Court had said years ‘ago in the U.S: v. Nixon case that the:r

i of a criminal’ investigation trump. any: governmental interest.in '
ﬁdentlahty, ‘whether it be Everything privilege—and -the question
in the Lmdsey case was whether that leon case also extended to

" The. Executlve Order, -as. I explamed to :,Senator Leahy‘ I.
yart, was merely designed to:set; up: procedures for the assertlon of
pr1v11ege ‘The- order. itself d1dn’t assert any privileges. President
‘Bush' wasn’t asserting any: pri ileges :there. It- merely set up:-the
“procedures to implement "the' ‘assertion of pr1v11ege by a former
"LPres1dent And so that’s’ what‘the ‘order: was’ de31gned to do It

B g’;-‘vdldnt address the confext of the crlmlnal in

So I think the two are, in fact, con31stent'.¢ :

: Senator. FEINSTEIN, Okay In response to.a Questlon by ‘Sénator. -k

i Schumer you indicated that: 1deology is not—and you were. rather ..

" deﬁmte—any kind-of a test for-a: Bush judge. Let me read.; you fi

+a Patriot- News editorial. This is a Pennsylvanla newspaper,;

the date is April 30, 2003. The editorial stated,.“Only two thmgs
~ apparently guided Bush’s selection: first, that: the candidate be sur
'_'of Senate conﬁrmatmn and” second that he be ‘opposed to:al

b The artlcle goes on to add What we ﬁnd perplexmg and more
~sthan just ‘a little disturbing is ‘that the :abortion issue was:pu
/ard by the Bush admmlstratlon ‘as the sole htm
‘would like you to respond to that, . - S
"Mr, ‘KAVANAUGH. - ‘Senator, .as. J “,dge Gonzales has sald‘_:before :

‘pubhcly, as have I, we don’t ask'judicial nominees’ or.- ‘candidates -""

‘their. p0s1t10ns on issues:like that. We don’t.know in the.va

. majorlty of cases, unléess there has been vpubhc record befo
' Senator FEINSTEIN. You say yol :

B Mr KAVANAUGH Don’t know,

ne s pos1t10n is.

h01ce or.pro-life unless—
Senator‘iFEINSTEIN Four‘7 Three

hat someone s—I don’t knov‘v"'and we don'

.many, of’ any partlcular v1ewp01nt on. any partlcular issue- like: that:
‘So we don’t ‘ask, and that’ ]

sure there are. many dont now’



enator FEINSTEIN Well let me ‘a :
-agree; then that most. nommees that come up 'l ere,are pohtlcally
‘conservatlve? - g ' _ o :
_ Mr. KAVANAUGH Th1s goes

'turles Most of Pres1dent Chnton s nomlnee were Democrats. Now,
~ that didn’t' mean they couldn’t be mdepende t'and fa1r Judges ‘It

“too, most of President, Bush S nommees—-—not all. by any stret

tmost are Repubhcans -Again, that’s part of the tradition.

.~ Again, as with President Clinton’s nominees, it: doesn’t;mean hat

'they won’t be—because they will bé=~fair and: 1mpart1a1 judges. It’s

‘a’'difference - between political affiliation and political beliefs"and

‘being a fair and impartial judge. And I’ believe firmly in. .thenotion

‘that there is a strong difference in- ‘those two- thlngs, and I thi nk*'

our system has reflected that for two centuries. -

..~ So,they might be mostly -Republican, just as Pres1dent Chnton

Y mlght be mostly. Democrat. But they’ll be all good Judges & i
.Senator FEINSTEIN. Well;: we ‘take that for a ‘given:and that’ 1snt.

:the problem. ‘The problem is where’ ‘they are: on the. political 'spec-"

‘trum-and: whether their ideology'is" so strong that'they can’t sepa-

rate themselves from that ideology to- be .a fair and' impartial judge

on‘major questions that come up before an’appellate court. ‘An

- "what I'm'trying to_find out is if you're: w1111ng to do that; and thus

far, the 1nd1cators are-that, you are not. L !

- Mr. KAVANAUGH.. Wllhng to.be;a fair e &

-.Senator FEINSTEIN. Willing to. separate yourself from th

; .ology I think ‘to say that ideology is not any kind-of'a te s

- just that ‘somebody belongs to.the" Republican Party, really I find .

__.;'_.dlsmaylng because the ev1dence of the" people that. come' before us;’

pie '_ldoesn t really display that.in any ‘way, shape, ‘or: form.

Mr. KAVANAUGH. I understand the question, Senator—'— ‘
" Senator FEINSTEIN. And what I had hoped you would be 1s up
front.and direct with this Committee. , s
- Mr.  KAVANAUGH. ‘Well, Senator Femstem 1ts 1mp0: at
judge understand the proper-role.of a- Judge ‘to:decide casesshased::

© “on the law before him or her. In.terms of the Judges that have come™

_..before ‘the Committee, I know there have been a: few that" "have
been raised here today and. discussed publicly; but the" vast maJor-,
“+ity ‘have been approved by ‘the: Committee. W '
‘with your office and Senator Boxer’s office. In California;'a commis-
‘sion has been set up. The district court-judges have moved ‘through;
-'Judgé Bea and.Judge ‘Callahan, - Constelo Callahan and. ‘Carlos
.. Bea: I talked to your office and Senator Boxers ofﬁce about those
.. two nominees, and they were approved. -
.+ :So there:have been “somie ‘that‘have been: h1ghl1ghted I under-.
stand but T think ‘the vast majority have.been ‘approved, ‘and ‘T
“ think: we ve. worked—trled to work well ‘with the home State Sen-
<ators.. L :
Senator FEINSTEIN Well let me Just’ set, the'record stralght B

-‘dont review nominees to the district court. We have a screenmg"‘x’ :

, commlttee three Repubhcans‘ three Democrats ~Tion- partlsan All_»




‘the ‘nominees go there' They rei ew r:them and they make rec-?‘
:ommendations: I don’t beheve Senator Boxer—and I know do: notg

;o ‘1nterfere in that process.”

.-+ With respect-to the c1rcu1t court what has happened s, on occa-',
" sion;. 1 would receive a call from Judge Gonzales. Now, if this s
‘conferring, so be it. But.it is; “Do you have an' objection to Carlos
Bea?”:That is the speclﬁc questmn It really sn’t conferrmg in the :
"tradltlonal sense. ‘ R s
" However, T must tell you, Iwelcome even phone call:So, you )
: fknow, I'am not: belng critical: about it. But, you know;’ for me——and ;
I'can only speak for myself as'to how I _]udge a hominee. It is my

"""",mterest—because I" happen; to “know; that everybody ‘coming’ out
*  here is-conservative. Do L. beheve,they‘can b .

“-judge? Do 1 beheve ‘they .can. mte 'pret vthe 1 % w1thout a partlcul |
; pohtlcal bias'of any kind? ¢ :

Mr. KAVANAUGH ‘And 1. agree that should :

" Senator FEINSTEIN Now, ‘say,something. that glves me somé
- surance that you ¢an-do-that, because the-questions that Sena or’
~Schumer: asked to-detect just that you wouldn’t respond to. . g

- vestlgatlon and ralsed by the statute 'I ‘wrote. an artlcle in ‘h
" Georgetown. Law. Journal trying-to- outline a new approach for inde-
’ pendent counsel’ investigations, and I hope you-know, you have it:
& And.it’s: 1mportant because it ‘shows that I took what I thought was
‘a fresh’look,-an indépendent look ‘at:an"issue raised by the inves-
‘tigation.-I. talked about how reports were a problem, how they were .
inevitably. percelved as'political acts.: 1 wrote that in"1997. T talked
about” some of -the problems: in‘'the: 1nvest1gatlon in’ terms f the -

" statute afterwards. I think I was trying to—what I was trying to.- o

yi
~do there was taken an 1ndependent look at an issue that I had per-
.sonally been involved-in: When. I’ 'wrltten other. matters—whe
‘wrote on Batson procedures -when swas in- law! 'school;: about the
hearlngs for ‘Batson v. Kentucky; I tried: to takef' fres '
““igsué on how: procedures should ‘work. : S
s When I was in‘law practice; I tried to—I repre nter che“ ‘s of
" the ﬁrm, but. I also made. sure to'do - Pro. bono cases. A
~range of pro bono chents that T worked on for the ﬁr"’

that I worked on was what was. known as the Foster documents
B -.,vestlgatlon And we recelved a referral from the Commlttee abo

When 1 was in" the Starr ofﬁce we prepared a report u de
tion 595(0)——and Judge:Starr has talked ‘about this -before, pu
»hcly—a report on the Whitewater-Madison matter’ outlining whet
. er there: ‘were. grounds for an 1mpeachment And we looked ‘at that
- report, and we decided -the evide ‘fﬁc1ent under the . -
~statute. to. send‘lt'to the Senate' : S




'{my 1ndependent advice on matters that probably d1dn’t always ﬁt
a pre-existing impression of what I'would’say. “ ; :
“When I worked in the Justice: Department i represented- hents '
- on—I represented the. United States on a variety: of issues, and: I
" think the people who worked.with me in the Solicitor General’s 0
fice know I took an 1ndependent ooks The Judges I clerked for on
he court of appeals; the same,’
I think throughout my career 1n the Whlte House as. Staff Sec-‘ »
;retary, one-of my. JObS 1is" to‘be the honest broker for competing
‘views that come in. on memo to. the Pres1dent W1ll those'v1ews be

ot to let the memo get slanted; n ot to let one person dominate the
‘memo; to make sure the Presidént is. getting: the best advice from -
- all sides, regardless of what I think is the right answer or the right
- ‘policy. pos1t10n the President. should take in a’ ‘particular case. I was

selected for: that job to be the honest k for: the- Pres1dent in:
1aking sure he got competmg Views, L : L
‘In the counsel’s office, so- t00.'T tried: to work: very closely with -

‘home State Senators in Illinois and in California: I might not have

’“always agreed with: ‘particula recommendatlo s' that. came:from

Senators.. I trled to work close do the. {- job I could for the

‘President. = . P s

+~Soe:1.think, ] my record.ls T lete w1th examples Where I’ve‘been -
- -mdependent where I've tnedj‘to take & fresh look,: where I’'ve ‘donée

_’something because I'm"an honest broke 'And T th1nk thats how I
’twould serve asa Judge as well

‘ "y your: P
f enator FEINSTEIN ‘Thark you. My t1me 1s p
(Chalrman HaTCH. Senator Kyl”" :

your work i in the Ofﬁce of Independent Counsel and on: the other:’.

jh’and helplng to. draft Execut1ve Order 13233 whlch estabhshes__} T

: ;whlch an assertlon of Executive pr1v11ege +should be made or would;‘

" be ‘suiccessful? Or does anythlng 1 o
* block" prosecutors: or - grand.juries from-
-J;j;‘dentlal records in-&‘¢riminal” 1nvest1gat10n'7 S :
“Mr. KAVANAUGH. Senator, nothing inthe: order purports to asse

a ‘privilege ‘at all. It’s up. to“the individual President; former: Presi-

“ dent. or current: ‘President, to assert-a: privilege followmg the proce-
~‘dures in the order. So- nothmg blocks-anything*from a-criminal or
g grand jury investigator: And,  again, - there. have  been" some

7 misimpressions about the order when it first’came out. Some histo-

« rians were concerned, and ‘we took: proact1ve steps ‘Judge Gonzales - '
‘and I'met with hlstonans to try to allay their concerns and explaln.'. ’

+* the order. We met with people on the Hill also who.had. questions:: s

‘about it, and over time I think we've explamed what the’ order was
-de31gned to, do Wthh is merely to set,up procedures .




Senator KYL And w1th regardf”"o the c lnal "aspect, does it

: ,block prosecutors or. grand:juries. from galmng access to Pres1-»
: 'dentlal records in’a criminal *proceedmg" Y »

“Mr. KAVANAUGH. It dees not block any. access e

" Senator KYL.-And your arguments on behalf of the! Ofﬁce of Inde- e
. .pendent Counsel regarding privilege ‘was’that' Government attor:

~'neys in the. Clinton. admrnlstratlon could not. invoke the: attorney-

" client:privilege: to block the productlon f 1nformat10n relevant to
la Federal criminal‘investigation; right? - -

. Mr. KAVANAUGH.: The court ruled: that the Government could not

: assert a privilege to block. it from' a criminal 1nvest1gat10n under <

i ‘leon It said that it would=—yes, that’s correct.

.~ Senator KYL. So I don’t understand where, the 1ncons1stency is .
here I know. some of my, colleagues may have tried to assert it,"but .
+ T don’t see it. And.correct me if I'm ‘wrong or if Pm:missing: some-“’-

' 'm-f'v__‘,thlng ‘here: But the key issue is the assertion of: prlvﬂeges in-the-"

“context. of. Federal criminal 1nvest1gat10ns In fact, you: referred to*
““your Georgetown Law article in- 1998 whlch was “authored during
+- the Clinton administration, and didn’t you' there specifically:recog--

-+ ‘nize- the. difference between asserting Executive pr1v11ege 1n the
R -crlmmal context versus outside of the criminal context?

‘Mr. KAVANAUGH." 1" did. recognize the ‘difference in that artlcle

5 " _‘"That was a difference that had been also: recogmzed in.the, cases

.. Senator KYL. And isn’t it further: the case' ‘that you actually
“knowledged or argued ‘a presumptive privilege for Presidential.co
munications—and I have a quotation here: that was. supphed to'me

.. 'by the staff—and that “it may well be absolute in: v11 Congres--»-
_“sional, and FOIA proceedmgs”" R A T

T er KAVANAUGH Thats correct That’
cle.

] the Executlve Order that referred to spec1ﬁcally recogm‘

i ‘there .are" 'situations . where a party. seeking access to Presidential
“ " records may overcome the assertlon of constltutlonally based pr1v1-

leges?

bR

Mr. KAVANAUGH. Yes, | =
" Senator, KYL: Okay A few more p01nts here. S
Durlng your service as Associate White House: Counsel have you

' ‘ever. worked on’a matter where: the President invoked- or threat-

- ened to invoke: Executive privilege in.a criminal context? e

*I ‘don’t think 1t’s my place to talk about 1nternal d1scuss1ons of
pmv11ege claims, . .

‘Senator KyL. Okay.. = -~
¢ Mr. KAVANAUGH I Just want to

€ _road——)

“Senator: KYL Al rlght Well let me ask you— R

'Mr. KAVANAUGH. There’s: been no pubhc assertlon I Just dont
want to.go down that road:: &

',"Senator KvyL. I apprec:1ate your des1re to treat that w1th conﬁden- FONe

- Did’ you work on’ the Bush adm1n1strat10ns assertlon of Exec

- tive privilege to- shield ‘the records regarding the pardons“issued by ';, S
] Blll Chnton at the end’ of h1s Pres1dency and to 1thhold from Con- ..

Mr: KAVANAUGH. Senator, T'd: likeé to- answer that questlon, but ok



'Report I understand you were .one-of - several authors for that r
" port; and that that report wa 'actually requlred asa matter of Fe
eral law. Is that correct? P o :
'Mr KAQ’ANAUGH That

hich. outlined- poss1b1e grounds for an’ 1mpeachment w ch was
‘the standard: specifically in the statute.
: .Senator Kyr: ‘Did “the- independent. ¢ uns
" "thla\‘/‘f Pre51dent Chnton :should be 1mpeached’7

' endent counsel constltuted grounds for: 1mpeachme
‘port d1d not state that conclusmn Is that correct"

‘ntwhether to 1mpeach that he was makmg no recommendatl
Senator KYL And the House concluded that the ev1d

o cussed pubhcly before and sald howb it- 'was _:releaséd by ,the House

turned out to be a mlstake but—and I've said.that: ‘publicly before.

.-.Senator KyL. Is"it fair,, to ask.you Whethe you had an ‘Opinion
8 : otails in thi S pat




in: Wthh ‘some of have cr1t1c1zed im for part1c1pat1ng, in faet, the"
ecord reveals a very evenhand ;:-stralghtforward ‘honest;: forth-
ght; and 'very non-partisan: approach to.these issues. And. I would
hope that ‘my. colleagues, unhappy. about. certain ‘historical events
would not transfer that unhappiness to-a candidate here who is‘ob:
‘Viously extraordlnarlly well. quahﬁed has:served“in a variety
_public capacities, and in my view would ‘make a:tremendous add
tion to the bench. T hope that thi Y ‘wouldn’t, transfer that unhapg
‘ness with certain “things "that occurred in’ the  pastto -M
Kavanaugh who T think has demonstrated ‘that ‘he-would not -
‘the source of any of the unhapp1 ess. 1f the 1ssue were. c"'efully
'cons1dered . o =

~Chairman HATCH Because I Just want-to clarlfy a
The editorial - referred to by :Se
:Whlte House statement

5 Chalrman HATCH T ‘am not either; but, e Tne Just?
Commiittee questlonnalre asks" JudlClal nominees 1f
‘case, legal.issué, or question has been discussed: i
‘could reasonably be 1nterpreted ‘as askmg ‘Thow: [ 26 W
rule on: such-a case, question; or issue. So. I think the questio
this:. Is it a -practice of the White. House o dlscuss p r't', 1
1ssues like. abortlon, with the: nommees‘7 T
* Mr. KAVANAUGH. No, it's= ; ; L -
' . Chairman HATcH. T know"that"_ that’s true You’ dont And one
& t'reason you don’t is because of the Committee’s requlslte there plus
it is just you know darn. well somebody would make: a fuss' ‘about
it if you did up here. Is that right? I may have sa1d 1t 1n ‘more: blunt o
tell"\I/[ns ‘than you Would w1th your ﬁnesse but— e S
r

.»impartlal Judge :
-Chairman’ HATCH L agre

. Mr. KAVANAUGH. And SO

_,f‘;‘v1ews on pohcy issues.”

stand:: 1t the proposed leglslatlon did not “provide: 1mmun1ty t0 the
-« airlines; rather, ‘it limited' thelr hab1hty to their: 1nsurance pohcy -
& hmlts Is that correct'7 : :

Chalrman HATCH Okay Now, the admlms atlon d1d not oppo

'he principle of victim compensatlon, but wanted ‘to- get that issue A

right. The airline: liability.issue was a more urgent matter in-that’
- they were facing bankruptcy And’ that is. why these 1ssues .were‘ ;
" not orlgmally hnked Isn t that a f v




lssues were separate e e

“Chairman: HATCH, I Just wanted to clarlfy that because 1f you
Just listen:to one side up here, you. mlght ‘get. the wrong 1mpressmn
But that'is actually what happened isn’ t 1t9, : : .

"‘Mr KAVANAUGH. They re two' ‘separate issue The questlo’ -ul-
: mately in the discussions, the 'two became.part-of the same-bill,
..and there ‘were dlscussmns then about what kind ‘of compensatlon .-'
fund, -we._were, lookmg at preceden at ‘were ‘already‘in place,
* and then ultlmately the administration supported the' proposal that
‘was, dlscussed on the mght of Septembe 20 te sident’s

speech

Chalrman HATCHA Senatorr ylw

- .,'»;to me. I appreciate 1t My tlme i

,“Senator Durbln

;.Mr Kavanaugh thank you for Joxnmg s to

Mr.. KAVANAUGH: Thank . you. o b :
. 'Senator DURBIN. You have many frlends in* th1s Y00
_ertamly do not have as ‘many as your: ‘mother and father who have-
- ‘many friend§ in. Washlngton on. Capitol- Hill ’ ‘and ‘many of.them.:
' ;have contacted me. And.it is;a testament to your famlly, and I-am
sure you are very proud them and the S ) ;

the ecord of any reason.to questlon, but it. comes 1
‘areas, repeatedly: your skill and talent;- whether you“are up-to:th

job' and second, whether you ‘can be’ falr and’ obJectlv That
#ly, all of the. questlons focus on those’ two areas. ,
i+~ Thave béen-a fan of baseball since I was. a’ httle ki " th

of the Chicago Cubs calléd me and said, “L1sten, we know

ow baseball very. closely, and we would' like you to be; the'startlng
pitcher tonight in’ ‘Arizona,”. I would say, “Stop. I know”
tions. I.am: flattered that you would,even consider me.’

‘Did that thought ever. cross your-mind- When ‘they sa1d it'is time
'.for the D.C.: Circuit Court of Appeals, that it 'was a flattering’ offer;
‘but frankly your resume just was not’ strong. enough? When' you 1i
'ten to'what Senator:Schumer says:about the’ ‘people serving on ‘that

‘court, Repubhcans and Democrats; when _you consider the fact: that :
N desp1te your commitment to- publ' rVi i-has peri-: .
. ion; and tr1a1 ‘work, ‘and things that

‘may be very 1mportant in decisions that you- make ‘did it ever just
. dawn- on-you-atsome-point to sayy: “Stop I-am ﬂattered but in all -
vhonesty, I .am not. ready to’ be }tlhe rtlng pltcher on that team”?\“

v . . ‘.I

récord-and” experlence am ready to. hit't

I to be confirmed. to-be a judge, based on my experlence ‘as,

- wclérk, in “the Justice. Department performmg grand -jury: work
g »workmg on-.matters in litigation, arguing before the “Supr
.'_Court-* pnvate practlce for maJor ‘clients, for, pro bono cllents,




g in the Whlte House Counsel’s Oﬂice on '.drfﬁcult matters sev-
eral of whlch we have dlscussed here today that were dlfﬁcult mat-

‘"patmg ‘a lot of conversatlons w1th semor staff and W1th the- Pre51-'
ent at the White House B : g ol _

'ground runmng :

“‘Senator DURBIN. It is.a good Teco iIt 1s a great record but 1t. o
,does not-avoid the obvious, and ‘that is that.you cometo thls posi-,
tion, the second-hlghest court in Anierica, the second-highest court.

America, the training ground for the: U.S. Supreme Court, with
less: legal experience than virtually any. Republican or. Democratic

i ‘nominee in more than 30 years.Of the 54.judges appomted to: th1s

- “court in.111 years, only one——Kenneth Starr—had less legal exper ‘

7 ence; ‘That is a fact. -

And you have made: 1t your professmna 1fe now, for some. t1m
= now, to look closely -at: ‘the -qualifications of nominees.: ‘Were ‘you

“able to ook 4dt.your own quahﬁcatmns in this context? Would it not - .

- have been better for you'to have started off'at a District Court: or

" some ‘other appointment and work your way up” But to start at'

is level is—I -do not think it is warrantec B , A
" :Mr. KAVANAUGH ‘Senator, I:thin

- many in"this Commlttee have: relied ‘on for: -years, rated me: “wel

~qualified for a seat ‘on’ this bench' at this time. “And so T'look. to
other: evaluationsof me—the American Bar'. Assoc1at1on .conclu- -,

on—and based on my own record in’ appellate law and my expend' ’
' f t -shied .

away, but have tackled the b ‘
‘be a judge on the circuit. - : ; L
‘ ’Senator DURBIN, Let us talk bout that wide range of .1ssues  Of.
course, the fear is, if 'you hit the ground running, are you only.
going to be running to the right,: and that'is a 1eg1t1mate fear.:

As I look through all of the.different issues that you have been

R involved in as‘an’ attorneyin. pubhc service and ‘the private sector,

it seems that you are the Zelig or Forreést Gump-6f Republican poh-
tlcs “You. show up at -every. sceneof the ‘cmme You are: somehow.. *

- =Starr Report, you are there. .

: And it strikes me as worrisome;:.
' have ‘noted,” that ‘you ‘have been in this position consistently and,__.»
raises the questlon in my mind, would you not understand that-an °
attorney coming before the D.C. Circuit Court, lookmg at yourre--

sume, hasto: assume——Just assume—where you are gomg to end up. = "

»There are so. few except1ons, if’ any,_1n your legal career that pomt
ito ob3ect1v1ty T T E UL
- .Give me a good example where you just ﬂat out d1sagreed w1t

L "the Republican. Party and - leadersh1p and-said,"“I am going to- do
the- r1ght thing; even if my party elders do no ; _;‘agree with me on\

this.” Give me an example of that: ; -
<Mr. KAVANAUGH. ‘Well, Senator, my background has not’ been i
. party politics: I have been a lawyer for clients, working for Judges,
-Justlce Kennedy vworkmg 1n the Justlce Department 1W0rk1ng.' in




gste1n an example Wh' ¢ the" e
for possible violations. We declined to seek charges. in those: cases:
In prlvate practlce agaln my chents were not Repubhcan chents

: So my background and experlef ;
jthe ‘:law, 'prlm:anly. »And-.,,then‘ffm the thte House Counsels Ofﬁce '
; 5 Al iX 0

i fvlt to be sure but'my back Ot
-nvolved in legal issues.

work - has all been on one s1de, but- I want to, go to one-area wthat
is partlcularly personal to me:
.. T'was victimized by Manny eranda

. s

. At
'of the Senate :Jud1c1ary i
:Commlttee and then in; Senator Frlst’s jfﬁce, 1nvolved in Judlgl

Boyden Grays operatlon am. gomg” 0. ge i h

0.1 better read: them—somethmg called" the !

- fellow named ‘Sea u he
‘Rushton?: :
M. KAVANAU' : ;
~Senator DURBIN, In what context did”
= Mr. KAVANAUGH. I think T met him where the people;.- rom. 5the 3
administration and from the Senate woul 'speak to outside '
.who were supporting- the Pres1dent’s nommees .and he is‘a’
of a group that supports the es. T thi

. .it;’ and" appropriate for. anyone t speak to’ 'members‘,
who are-interested in pubhc issues.: That s

Senator DureIN. How.about.: Kay R. Dal " pr
:called the.Coalition for a Fair Judiciary,
‘ }'Mr KAVANAUGH I have met her as: Wi

Mr KAVANAUGH Same contex
Senator DURBIN. ‘She: pubhshe
‘Were: you aware of that?

storles in‘the-niedia or on the ,Internet T guess '

Senator DURBIN. 1 guess what it boils- dow .
you've worked up here for so long. “You had to be. able to spot t »
hat were belng saidi that looked’* veal M: ira




a revelatlon about' quest1ons that; m1g t be asked of a nominee

" +'or what the schedule is going:to be under Dembocratic Chairman,
.. did that ever.come up; and-did it ever raise a ‘question  in* your:

" 'mind that perhaps he knew Just a httle"blt too much for a. sta fe
B on Capitol. Hill?. .~ ‘

. 'Mr. KAVANAUGH.' ‘There - was——l have thought about this; Se

._ator—there ‘was nothmg out ‘of the- ordlnary of what" Senate staffs

* wouldtell us or what we would hear from.our Leglslatlve Affairs
'+ folks. That sa1d T cannot tell you whether something that he:said

. at’ some: point," d1rectly or::indirectly, derived from his knowledge..
that may have come.from these documents. L Just cannot speak. to':
that at all.' I can say,in direct response to your question, that, rio," "~
» I never suspected: anythlng untoward. Had I'suspected . somethlng
. untoward, I ‘would have“talked to:Judge Gonzalez about it, who"

e know: would have talked-to Senator Hatch about it but I never d1d

suspect anything untoward.:

. Senator DURBIN. One last' brief questlon One percent of the law-
y ers in America are- members of the Federalist Society, a ‘third ‘of .
e the ‘Circuit Court nominees you have sent to, the Judiciary- Com- ;
~ mittee have been members of that society. Comc1dence'7 ST
. 'Mr. KAVANAUGH. I think ‘the' Federalist Soc1ety is a group that
‘brings. together: lawyers for . conferences and legal panels. I guess
" ‘others would have to make a Judgment about that. The Federahst, .

~-.Society does not take position on issues. It does not have:a plat-

3 form. ‘Tt brings together people of divergent views. Many of them °
" .may share’ a. political; affiliation, I do. not know that but they do.

;:».f- not, take a platform on partlcular issues.

Senator. DURBIN. Just & coincidence. ,
"-Mr, KAVANAUGH: T think a lotof them are
“jcan Bar Association and of ‘the Federalist: Society because—and

‘have been a'member of both—because, for me at least, both-organi-"

zations put on-conferences and: panels. ‘that you' can attend o1 speak. .

* at-to learn ‘more about legal issues you are-interested in and meet .

- some of your colleagues So I'have always fou d both orgamzatlons c
‘helpful to me in my legal practlce RIS o

Senator DURBIN. Thank you, sir. "

'Chairman HATCH.’ Senator, your tlme 1s up

- Senator Kennedy? . ' "

- Senator KENNEDY. Thank you very much

" There is a’ very definite" philosophical common view' w1th regard

ﬁito members of the Federalist Society;, i$ there not; though Mr,
-Kavanaugh? ‘You are not trying to suggest that thls 1s Just some

' -+ social group that they are getting together‘«‘

- Mr. KAVANAUGH. No. And T: agree with that,. Senator Kennedy .

~. 1 do think there is wide disparity.in views, for example, on some SR,

“might call it libertarian versus ‘conservative, whether the -text of *

** the ‘Eleventh Amendment or the: .sovereign 1mmun1ty principle be- .
- hind the Eleventh Amendment should govern, I have heard debates
on that' by people who are- members of the Federalist. Society. So | . =

L thlnk that w1th1n the group that .are; members there are wideri
,v1ews ‘ Lo
"...And the panels they put on;. and the ones I have worked On, /are

"""_des1gned ‘to bring ‘together dlvergent views. I ‘was’ respons1ble for;

'puttlng on a Federahst Soc1ety panel one tlme on Flrst Amendment i




" cases. Andt, on'1t I recrulted he people-to be on.the panel and 1t
‘was. Judge Starr Mr. Deéllinger and. N: dine: Strossen, the head. of
‘the ACLU, to talk about the: Suprem - Court’s First Amendment j jus
rlsprudence I thought that was.a representatlve panel of_:, '

,‘fschools and the legal professmns .are currently strongly domlnated
"by a form of orthodox 11beral 1deology whlch' dvocates a centrahzed

is'in'the, thatis part of the—

*'Mr. KAVANAUGH But I cannot- A
~Senator KENNEDY. You ‘can swer the' questlon in any other
- way, but. I am just telhng you what we are: ‘tryingto find: out here.

~You can say -anything ‘you want to, but: I ‘mean that 1s the’ you

have-the right, obviously, to-doit.

~,But.I am Just asking:you, ‘whether j you agree That is. the mission
tatement If you want:to answer what happened at Yale, thatis

fine, ‘too; but if ;you 'want to answer-it w1th regard to that questlon

'that is: ‘what I would like'to hear , :

“Mr: KAVANAUGH There is’ a common’ perceptlon that law school

. facultles are.-more Democratlc than th “populatlon as a ‘whole; b

people who. wrote my recommendatlons were Harold Koh vPaul
Gewirtz,.and George Prrest three people” w1th dlfferent v1ews who
B h«

I will leave it at that, Senator. -
“Senator "KENNEDY. I am* gomg e

T ,isorry Senator .Cornyn.is not here bec cause 1. want to ‘make

" zcomment. He: ‘mentioned ‘about ' B; ‘White. belng a: pohtlc
- " pointee. -Of  course, Byron White ‘was a- Rh
: ;"Whlte was ‘the. leadlng law’ partner at_one:

n wars. recently, but he- was a
: Plus ‘he _was a leadlng ground-

"served w1th great dlstmctlon in the Justlce Dep rtment
“So,1 resent, véry deeply—I am “sorry. Senator- Cornyn:
w111 mﬂake sure.he knows' I d1d not-have a: chance Vbecause

Judge Breyer was . probabl-y'
vvregulatlon professors in the
t




»;]ust Want to. say— o : - N
+ .. Senator' KENNEDY: It was generally about the the questlon"'bout
’ legal .experience. ] mean, the fact is, on' the average, judges
pomted to:the. D C.. C1rcu1t in the. past three’ decades have over

; of ‘ 2 : 30

L You have "had Just over 13 years of legal countmg your~serv1ce
"~ as a law clerk You ‘have ‘been a pract1c1ng attorney for-only: 10

~“years, and you have never tried a case.:

Mr. KAVANAUGH. I'have been— SRR
Senator KENNEDY. T think the record is, when pe0p1e were ta

ng: about:or charactenzmg some. of the concerns that- _people have"f, v;_
‘up here -about ‘that ‘background ‘and - experience and comparing - .
* them.to the others, I Just, wanted to make——you can” make whatever:‘: v

comment you want to, make : :
", Mr. KAVANAUGH. I was’ gomg to say that Just1ce Whlte is one of
.the Justlces—and peoplé who know me ‘know, this well—who T have -
.'the most admiration- for, in. terms' of his: background ‘and “his
. record;-and how he: conducted himself as “a. Supreme Court: Justlce

R He is-one of the ones; maybe. w1thv Chlef Justlce Marshall 1f1:y0u

‘put aside the current Court that I
» service to: the Court

‘ '3derscore that people who have known me; for years know how" ‘much~ L

-I'talk -about him, and I have: read:a lot'of his—="
Q‘Senator KENNEDY Well, T appreclate that. I pprec1ate tha
_was an extraordinary. 1nd1v1dua1 il y

‘Let me come at this in a somew dlfferent,way, and that 1s
" about the District Court, the D.C:; Circuit Court and'its 1mportance
B 1) the millions. of Amer1cans This court draws. the opmlons ‘on: the
* airwe breathe; and the water; the cleanliness of the water the ch
- dren are going to’ drink, -whether workers will be safe on’ the joby
- can join unions without. fear of reprisal, minorities w111 be free to '
".x_'work in the workplace w1thout harassment: /i
©..So, for me, the nominees to.this. 1mportant Court must dem-
onstrate a comm1tment ‘to .the core : constltutlonal issues, but ‘also

to the statutory principles that. protect these basic rights. Many:of ..

us have worked long and hard to- get these rlghts and we:are:'not .
going to support at least this-Sénator is not going to. support some
..one: that is going to undo; them or vote to’ undo these parts. ..o
~“And as you are: familiar, in. the sixties ‘and seventies; the D

" Circuit expanded: public access ‘to_administrative” proceedings, pro: Sk

- tected the interests-of ‘the publi¢ ‘against. b1g business. The' Cotirt.
enabled more pla1nt1ffs to challenge agency: decisions. Tt held that "
a rehglous group, as'a, member of the listening public; could oppose

_the license .renewal of a telev151on statlon ‘accused of racial’ and'reli-

- -gious discrimination. It held.that. .an organization ‘of welfare recipi-

“ents was ‘entitled to intervene in'proceedings before Federal: agen—
:_‘c1es, and these dec1s1ons empowered at least from: thls Sen tors:




point -of -view, individuals and organlz ions’ -tol "s'hvi»ne:"a"hri'ght.
:hght on the governmental agenc1es ; '

ence commltment in these areas. that- affect workmg fam111es» nd
-the “‘n_atlonal labor: protectlons that:are: protected 1n thls,' ‘
‘you what is-your- experience involving labor law?- . ‘
. Mr,; KAVANAUGH. ‘Senator, if I were to be conﬁrmed as a. Jjudge
- .T'would follow and enforce the laws passed by the Congress -signed
" by the President, faithfully, regardless of what:position they-took;.

a;thfully enforce the environmental: laws of ‘this. country and th
orkers’ rights laws of this. country, absolutely 5
In"terms of .my background, it has. been: pr1mar1ly in pubhc Serv-
e, in' Government :positions. In’ ‘those " positions, I have: trled 'to
:work for the benefit. of all of the people. I have had specific -assi;
: ments 1n those and trled to. do them to tgme best of my ablhty' :
‘ P H 1

 long: time to:make progress :
W*Mr KAVANAUGH That is rlght

ihltthng away'm terms of the r1ghts and'p
f—as someone ‘who. was. very much-“l , olved in: the shapmg of that




Fre ards to enwronmental and these are gomg to be dlrectly ap-,
% pealed to the District. Court ' L , : S
- I'see this red light on.. o &
~“*And the real concern: that many of us have 1s what in your back- ‘-
ground_and' experience, could give us at least some indication or .-
~ "show some sensitivity to these kinds of concerns, to these interests,
"“’to the“issues on clean .air and clean’ water, to’ the issues in termsvl_ PRRTECE
«.of affecting the disabled.in. the society; to. the concerns-in:terms of ..o
i "’workmg families that: they. are going to get a fair shake.-And that = .-
©-is,-with all respect to it, I give great respect to'a brilliant back-. = . -
ground .academic background and: I“admire your: commltment to. .7
" public service, but this 1 is somethmg that is of concern ’ i
' My red light is.on.. b : RS
-+ . Mr. KAVANAUGH. Iapprec1ate that Senator ‘What the Commlttee- :
: _1s entitled to expect from ‘a judge on the D.C. Circuit or any:court:
s that that judge will follow the law passed by the Congress and .~
" signed by the President. falthfully, and: 1ndependently, and impar- -
.tially. And I can commit to you, my public.service has been in dif:
+ ;- ferent areas. ‘than the few that you have mentioned, but'I can com: ™
~ mit.to you'that T will falthfully follow. the law, and enforce the law. =,
©in all respects ‘were'I to be confirmed to sit as a judge. And I think;..
“’j;although it has been in' different areas;:I have background with’ a". o
.~ wide range of experiences_that I could-bring, and 1t shows that I
v j‘would do that, but I commit to. you that I would. " - P
"7 “Chairman: HATCH ‘Thank you, Senator. -
* Senator Schumer, we will turn to you.. S S
+ Senator SCHUMER Thank' you, Mr Chalrman »I apprec1ate the‘ S
‘witness staymg for a second round. * it
First, Senator Seéssions descrlbed you s~nonpart1san Do you be- o
“""lievé you are nonpartisan? . L CEREER
- Mr:. KAVANAUGH. Tam a—=." = Y S
©‘Senator SCHUMER. :I' do: ‘not - mean how. you w111 be as a Judge- I‘ x
“mean,; in your life, up-to now, ‘have you been nonpart1san‘7 e
" Mr. KAVANAUGH. Let me- explaln that. I am a registered. Repub- '
...+ ‘lican. I have been a Republican. I'have’ supported ‘Democrats’for-of-
- “fice. 1 have ‘contributed 'to Democrats for office. My background Tl
- family background, shows bipartisanship, I would say But anyway,, AT
+in'my personal life; I have supported Democrats. - R
“Senator’ SCHUMER I am. asklng you do you con51der yourself non- TR
v'partlsan‘7 : dvhed
.. Mr. "KAVANAUGH. I conpuder myself someone who as a Ju'
ould be independent—.
Senator:SCHUMER..I am'not asklng that
Mr. KAVANAUGH. I'know, and.T-am go1ng to answer the questlon Yy
. Senator’ SCHUMER ‘You are never answenng my questlons sir; I‘- ’
‘have to tell you. = . o : S
- Mr. KAVANAUGH. Senator—' S R i ey
.. Chairman. HATCH I thlnk he.. does I mean, he sa1d he is a Re-"’-: .
W pubhcan : : p I
- Senator SCHUMER We w111 have to d1sagree . B bl
"I asked him if he considered——Jeff Sessions;. Senator Sessmns de- R
. seribed as nonpartisan:'I think that defies, I mean, we are in “Alice " . - -
in Wonderland” here I do not th1nk anybody,'__I would say even you bR




"I mean, let us talk frankly i
Mr.. KAVANAUGH I am a Repubhcan,
sh—' : &

- Mr. KAVANAUGH I cons1der myself .
Senator SCHUMER If: you are a Repubhcan ‘an

I doubt would say that they are or some: of them at least—you ca
not-go. through all of them—Would say’ some of - them -are

Mr KAVANAUGH I con51der myself :a Re
re51dent Bush and I have yworke for hi

“rand-it: mlght ‘have- been -a,
it cost $20 or something, ©
‘Senator SCHUMER. Did you make -a cont ibuti
Mr KAVANAUGH I do not thmk 1 did. I th k

' ‘but I am pretty sure I Just went t’ -
Senator SCHUMER. How often do you
Mr KAVANAUGH I—— :

'Senator ‘SCHUMER. Less thanft ;
Mr: KAVANAUGH He is;: s1nce—"' :
 ator Soi

KAVANAUGH "Since I- have been staff secretary, he would
come Boyden Gray—would ‘come, at tlmes to_v meetmgs where';




members of the admmlstratlon would alk t outs1de groups and
“~he would be there at times.::- " : W
¢ .Senator SCHUMER. How:: often have you=—you have ha f_,a co

N ,.»versatlon with him less than once every 6 months? .

Mr. KavanaucH. Well, since I' have been staff secretary, I do not
*thmk T'have talked to him at all, not-since July-of last year :

“:Senator SCHUMER. How about. Sean Rushton? = -

Mr. KavANAUGH. T.am pretty su

' July of last ; year either, and I—

g
.come: to those meetlngs where we would talk about the Pres1dent’
judicial - nominees.  There  were people - who ' would come and we
‘would: prov1de 1nf0rmat10n about them. ' . o S
‘Senator..SCHUMER.. How, often over the 4 years’* say, /01
een in the White House? SRR IR Loy

Mr. KAVANAUGH Very rarely:
endtor SCHUMER Eve by s1gnals S1 _
: [Laughter 1. ' :

5 Senator SCHUMER Now, I asked you ‘another questlon, and you :
-are ‘under oath; T asked you'had you ever in your ¢ourse in vetting -

judges used the word “too liberal.” .You sald you could not recall
, Cw : ,.1

Have, you ever heard others use th

i Mr KAVANAUGH I do not thmk 1t is my: place to talk about
“Senator SCHUMER. Why net? You have. ‘maintain

'_’ Mr. KAVANAUGH. I think it is Judge Gonzalez S: ‘
“Senator SCHUMER. —and we have ‘heard: malntamed:( that

'ology ‘does not:enter into anydiscussions or vetting. -So, counselor,

'you have opened. this line of questlonmg up.. I am asklng you'some-

ithing that would prove that’ one way: or ‘the.other, and that 1s be- .

ause liberal is an ideological term.. . - ‘ :

Have you heard" ‘people use’ the term 00 'hberal,” yes», ,no-:or you

do: not want to.answer? - T by ;

i not 'Judge Gonzale

! Th1s is the first tlme that you are sort..of stepping: out on your
‘own, ih" a-certdin sense, you'know; -except: when. you did ‘maybe’ -
r_«those pro bono act1v1t1es that you volunteered_ for. So we; want t015~_z




going to have a hfetlme appomtme

tion,: okay‘7 So T am not asklng—lf Judge Gonzalez ‘were her
' You are the nommee Now, hs ve ‘.

you ‘heard the ‘words' used" e : : ; CLE

Mr, KAVANAUGH: Senator, 1t 1s

nal communications—

Senator SCHUMER. Okay: You do not-wai ;

Mr. KAVANAUGH. —but there are people Who have been too poht—, '

ical in the. Jjudgment—

‘Senator SCHUMER: I did" not ask that questlon T asked you b

' v!.,;you heard the term used by ‘others or.used ‘yourself “too, libéral”?

Mr. KAVANAUGH. And I Wwas_going to.say.] have: ‘heard, and, I~
know that there haye been people who have been judged to. be who

ould not shed, in the Judgment ofpeople there, personal behefs 1o

*.'be fair and 1mpartlal Judges, and shorthand uld have been used.,-“-
'H.to describe those— " .- AR ‘
~+ Senator SCHUMER: Did. you ever use it ?
+.Mr. KAVANAUGH. -—on gither wa
' I.do not recall using it. i« ' ‘
“Senator SCHUMER. ‘Next questlon We. have'talked about Jud1c1al

: 'f"act1v1sm here Would you hke to deﬁne what you thlnk is, Jud1c1alt. Ry
“.activism? " e T

““Mr, KAVANAUGH Yes, Senator I nkju 1. 1§

judge does not follow the law before him or her, but 1nstead S
imposes. his personal beliefs on the demsmnmakmg process. i

“Senator SCHUMER. Fair' enough ‘When Judge: Brown: says that

- she believes Lochner was: correctly dec1ded and when she says .that
_ ‘San Franmsco should not have any zomng laws, is'she: belng anac-

Mr KAVANAUGH I_a ot fa 111ar w1th al‘of her tatements;“‘ o3

_buthﬂl say— . ‘e ; : S
.“Senator SCHUMER.. You a1d‘ you vetted Judge for(Cahforma You
»‘dldnt vet her" T KA

" Senator SCHUMER. Well, let me tell you she‘ sa1d repeatedly both ...

in court decisions and in conversation-that Lochner. was correctly’
- decided:'T think it is’ about 70: .years ago that that doctrine was. dis-
“‘carded. It'meant you couldn’t: pass any klnds of labor laws be-
. cause—ls that belng an’ actlwst yes, or no? v o

""fb',;;her speeches So T Just want to clanfy that : R
" “Senator: SCHUMER. It was in’ ‘one of the' de01s1ons-——I don t-

e ber the name of the, dec1s1on—1t ‘was’in one of the declslons she dlS-

"sented from. You are not famlhar w1th 2

- "“Mr. KAVANAUGH. I don’t remember that phrasmg 1 am famlhar

‘with her judicial record, although'it has. been a whlle, but I arn fa-

. m111ar with some of her Jud1c1a1 record. . o R
As "to- your questlon of examples - of Jud1c1al act1v1sm T thmk

ochner, is ‘often’ cited as a classic example: of judges. superunposmg i
heir p» ‘sonal v1ews on- the dec151onmak1ng process in an. 1mproper o :




’-longer ‘ ;
: Senator SCHUMER So that means « 1t would seem that that
" being an‘activist to want'to undo Lochner;'u :
v Now, T.want to ask- you: th1s I‘

.Mr KAVANAUGH nght

. ‘,you d1scourage us from behevmg that" : _
.. -Clearly, many of the judges you have. set fi :do T
. ini 'what is established law. And, again; it is not that they wouldn’t .

_:as judges—every judge who comes before us says, I will be fair: We’

all”have to take that with a grain‘of salt, obv10usly We ‘have: to”
“make our own Judgment ot just their assertlo o
~Yet, we see a nominating process skewed hard to the right: And

“then " when Jeff Sessions, whom I enjoy bouting- with here; says, " :

‘well,. I -am talking . about activist. judges,. activist ‘means nothmg :
. '.more than conservative because‘Judge Brown is as. actlwst as they At
"~ come, She wants to turn the clock back a Hundred:years. = . :
Did you have, any: dissent i in the office when they nomlnated he

'_ L_)".-'How do you. square” ‘the: view that it:is okay to- nominate Justlce
“Brewn-and. she is’okay, but othersare’ activists whose views’ are

- “more to-the left? I ‘mean, I -would just like.some; understandlng here
' »because I think it,is code’ -words. Activist means liberal; strict inter-
“pretation means- conservative.: The riomiriees-we have had before us' -

re clearly- not, .interpreting. the law. They beheve ‘they’ should inter-.

‘.pret the law as'it'was 100 years ago or-200: years ago. i

:L'will give you a few minutes to elucidate on this. It seem to me‘ s

' f‘the whole process is a subterfuge; basically.

Mr. KAVANAUGH; Senitor, the President’s nemlnees the maJorlty"‘k? ;

‘of them, the vast majority, have.b' en- approved by this Committee .

“and supported by: both sides: of "this. _Committee,. and. confirmed- by

the Senate. There have been some- examples where that hasn’t ‘o
‘curred and there have been debates about:their records. But in
_.terms of the descriptiori:of the: nomlne .as.a general class 1t
important to make that. point. - : o :

- _They are also, as. 1 understand it, the hlghest rated nomm ‘es.-
ever-under the ABA’s rating standards: " . | i
 .Senator SCHUMER. Do they-look at act'v1sm Or, non-act1v1sm when
Skt the ABA' judges? No. You know that." E

~.."Mr. KAVANAUGH. ‘They look at the tradltlonal cntena for: R
Senator SCHUMER. Right, law school; right. Many ‘of us have bro-

,.fh"’f"ken with that tradition: The. Pres1dent has forced us to because‘he "
has nominated Judges through an: 1deolog1cal prism. It is obv10us_

. +.S0'T want to ask you again,, why is'it, if ideology-doesn’t matter"
’ 'and the President is. just—do you thmk Democrats or liberals are

o less likely.to" 1nterpret the law falrly——Just nterpret the law than:

- conservatives? -
. “Mr. KAVANAUGH: Senator I thmk ‘this. 1s an 1mp0rtant quest1on

- And T'mentioned earlier; but I'am not sure you:were here, it is:tra-

“dition since the: foundlng of our ‘country for. Pre51dents to. select Ju—
dicial nominees from the party of the Président. . _
o] Senator SCHUMER Tha is not the questmn I asked




Mr KAVANAUGH But I want to help expla1 :
Bush—-—most of hlS nomlnees, not all' tch, are Repub-

‘were. Democrats, -their-
backgrounds the1r pohtlcal afﬁhatlon hat has been the way: 1t
: d}(l)esn’t ‘have to be that way, blit"'t h Iways been. that_way, »and '

.ou don’t: know that study"
‘Mr; KAVANAUGH."’ L do

[’t. . y
quest10n‘7 I apologue but you havent answered 1it:
»_ply is that what Sunstem S study shows R

v"examp'le,‘ Sen’ator; Myi understandin‘g'l—
the marglns w1th th_ls now—is that the range of Pres1dent C 'nton,s_ :

ology doesn’t matter and‘ if we'are just: nomlnatmg peopleon'lega

quahﬁcatlons and- their ability to interpret the law—and when I

“askéd you the question; you' basmally acknowledged that Democrats

and Republicans could interpret the:law-equally.” .- -

" Mr; KAVANAUGH. Yes, Iagree ﬁrmly ‘with' that,” -
Senator SCHUMER! Why is it-that. one-thlrd of - the nommee her

are from .the Federahst Soc1ety, one’; rof it most conservatlve




don’t acknowledge that the Federahst 001ety an’-extremely* con-,
servative group. S
:Chairman; HATCH Senator I have been’ very lenlent on the tlme
‘Senator SCHUMER.. Yes, you have; Mr. h A
-Chairman HATCH. You are-way over.. " T _—
Answer that question, - then we wi tur to Senator Kennedy
- and then T will sum up. ’ &
+Mr, KAVANAUGH Wel] I thlnk there were two questlons there
ne, in’terms of why: most of the nomlnees‘of a Pre31dent are of :
he same party, that is the tradition. . . : ,
‘Senator SCHUMER: I didn’t ask party; Iasked 1deology S
‘Mr. KAVANAUGH: Okay; but then the study :refers. to. Democrat b
judges:and- Repubhcan judges, ‘which. is party:: 80T thmk the study;
Leyou c1ted ag evidence of 1deology ;actually is party.:
‘ ' IMER.- So you' don’t think 1deology enters into. Presi- - :
‘dent Bush’§ selectlon of Judges partlcularly at the court‘~of appealsl-‘-
level,-at-all?. - v . 4

yes. or n0‘7 el _
‘Chiairman HATCH Senator .
.be able answer'the. questhn R

ther questlon : :
*Senator SCHUMER:. Okay,,,
- ‘Mr. KAVANAUGH. It is important. tk judge or- JudlCla can: ;
.~ ‘didate demonstrate both in the interview’ process ‘and’in his or her
“ record ‘an ability to follow. the'law fai ly, and you' Jud that based
on an assessment of ‘the ‘entire réecor: :

enator SCHUMER And soﬁldeolo has not- entered one iota mto' Lo

appeals nommees Is t]

Mr v 4 :
Senator SCHUMER I am not askm you whether people can Judge !
‘the law. fairly. We. have been through that part of this discussion.
vaskmg you as someone intimately involved. with the process, *
deology at: all entered mto the nomlnatlon of Judge RO

'}-»ﬂasked ‘them or ndt Ttis plaln as the ‘nolse on: your face, sir, that
nomlnees don’t come- from across' the;pohtlcal spectrum they

Senator SCHUMER. " How

ated by Président Bush? "« ™
“Chairman HATCH. There have been a few
Senator SCHUMER I dlsagree with the




Chalrman HATCH. Well so‘do.T. SR
‘Senator: SCHUMER But the_ Feder: ist Soc1et /has one-thlrd and

! Chalrman HATCH Senator ‘comie-on. -We-have: got a conservatlve
res1dent H naturally is: try1ng to ﬁnd people _ho agree w1th h1s

3n1t10n : L
Senator SCHUMER._‘

‘thank you., ' - '
(Chalrman HATCH. Okay

"-‘t 0 nklng by and large Ry
:"Wlth that Mr Chalrman—‘- '

_"Carter Judges for the Reagan Judges the Bush:ej ' ”
ton Judges and now. George W Bushs Judges Every one of ‘those., -

I have got to'say Carter appomted bas1cally all Democrats w1th' :
very' few exceptlons ‘Reagan basmally appomted all Repubhcans .

,.very few exceptlons, and the same with the: others The fact of thej‘[, i

: “of this- Commlttee s1tt1ng there vegetatlng, I have to say that b here

oddsea wide'. varlety—yes more ‘on. thej moc erate to conservatlve s1de,.ﬁ-' L )

< iibut a: w1de var1ety of Judges

Senator Kennedy SR ‘ REREET

~-Senator' KENNEDY. Thank you, Mr Chalrman
- Just quickly, I will mention, since this topic’ has come. up, Pr
dent Clinton riominated-several individuals-to ‘both ‘the circuit and

trict courts with no. close. ties to-him or, 0 other ‘Democrat: whov o




B ,regustered Repubhcans or. close}_‘ r1ends of _enators of the other
o ~ For example; Rlchard Talman was’ nomlnated to the Ninth Clr-_
D cu1t and confirmed at'the urging of Repubhcan Senator Slade Gor- -~~~

" .ton, Judge Barry Silverman was nominated to-the :Ninth Circuit =
- —and confirmed at the request of-Jon Kyl: Judge William Traxler
- ‘was put.on the district court by President Reagan and. was nomi-. .
'nated to the Fourth Circuit and confirmed at the request of Repub-
“lican'Senator Strom Thurmond. Judge Stanley’ Marcus was nomis = =

‘nated ‘to-the: Eleventh C1rcu' and conﬁrmed at. the urgmg of S
Conme Mack. - e el TE :
~-Did you ever cons1der that some nommees
should be nominated?. :
“Mr. KAVANAUGH. Ithmk Senator Pres1d : Bush has chosen to P
: nomlnate some - Democrats foria: ‘variety of. seats, as'I understahd e
L know in his first:group of nominees, ' Roger Gregory was.fiomi-
nated, along with others. I know that in Pennsylvama—I just know "
‘more of the States-that I worked on;: at the"district court level—
there were several Democrats, and 'some very.: ‘strong Democrats;:
nommated for district court seats in Pennsylvania that T-worked: on: i
and, helped through the process. ‘So there have been some-Demo-
" crats. I am sure there are others, but I .can’t recall them all her
. Senator KENNEDY. Let me, if I could ask:you:about your role in_
" the ‘vetting ‘process, and. partlcularly w1th regard to William' Pryor, "
The requirement‘that appellate judges follow the Supreme Court is*
a-bedrock pr1nc1ple but-Mr. Pryor: repeatedly criticized decisions™ :
‘the ‘Supreme “Court in ways that raise senous questlons about.
‘whether he would follow those de01s1ons G
~ He called Roe v. Wade: the worst - -abomination of constltutlonal
law in‘our history. He criticized the" Supreme Court’s decision in
szranda v..Arizona. He referred:to the members of the SupremeY'
-Court-as nine octogenarian lawyers S
- When you recommended Mr.’ Pryor for: nomlnatlon to the Elev-
_enth Circuit, :were you aware. that he had ‘made” these extreme"
statements? And if so;-do they cause you any concern? - .-

- Mr. KAVANAUGH. Senator Kennedy, I know President Bush no;
nated Mr. Pryor. And. ‘Judge’ Gongzales,: of course; chairs the Jud1c1a
‘selection committee; That was not ‘one of the. people that was-as-
'31gned to me. I-am familiar - generally w1th Mr Pryor but that was
not one that I .worked on- personally ) .
- - Senator KENNEDY. Well;-did you know. those remarks had been
made prior to the t1me that he appeared before the Jud1c1ary~x om—
mlttee‘? S o
S M. KAVANAUGH Senator can I answe that th1s way" It is"
my place to discuss our’ 1nterna1 .deliberations, ‘but it is: safe to
: sume that we. have done'a thorough vet: of the nominee’s records.” -
.- - Seriator:KENNEDY. ‘Well, if y6u- agree ‘it, is,important that judges = -
obey the precedent, why.. .didn’t. you recommend ‘against Pryor’s .
- -nomination? Why take the chance. that he might seek to. undo an
. 1mportant legal precedent such as-Roe v. Wade? .. "
. -Mr.*KAVANAUGH. Senator; ‘again,. the President nomlnated Blll g
- Pryor I know he has got a Tot of Democrat and Republican support
Cin Alabama support in h1s home State commu ."In terms of Lin




background dlscussmns, bu- once ‘you have :the .nominee and you.
are involved in-the’ process’ ‘where he calls a; case the worse abomi-
nation of constitutional ]aw in our. ‘history,. cr1tlclzes the Miranda
case and reférs. to. the Supreme ‘Court*as nine-octogenarian -law-

" yers—you. are_involved  in the'vetting: process. Whether you d1d"_

RS :1t at'that.

anything at. all about:it, I- gather you say that.you did not. .. ..
- Mr.: KAVANAUGH. No,.I was not-involved in handling his nomma-,‘
n.-1 do know he explamed that in - hi; "“hearlng, and I w111 leave.

~. . Senator KENNEDY After the Supreme Court< dec181o "of ﬁve-t
vfour in-Bush v.:Gore, Mr: Pryor ‘'said that he—this is Mr. Pryor—

| " “wanted the decision to be decided: five:four so that President Bush
-+ would have-a full apprec1at1on of the- g]ud1c1ary and judicial selec:

tion so that we can have no more appointments: like Justlce Souter :
id you know about Pryor’s criticism’of: Souter? o .
r.. KAVANAUGH. ‘Senator, again‘I think'it'is safe to, assume hat

<i.the record was fully vetted. and full known

_.‘Senator . KENNEDY:. So you were 3
'as I understand it, of Mr Pryor Is’ that rlght'? ,

it wasn’t one of the—the , 1e 'Wo
one of the ones. I—’;. ORI A

time: the day before h1s hearmg, but" that doesnt mean it
known. I am just talkmg about vh -asked
personal knowledge. ' T

_ Senator KENNEDY. Did you: ever~d1scuss that subJect wi
Pryor or anyone before his hearing?.
"..Mr., KAVANAUGH. Again; Senator
to: d1sclose internal communications, but the background recor
someone is vetted-before. nom1nat1on S5 : :
" -Senator KENNEDY. So _your response

enerals Assomatmn is that you

..M. KAVANAUGH Yes:; Agam 1t is not for
deliberations. The record, T am sure; was. fully‘ :
background is. fully vetted befor' nomination; and ‘o 1t s, safe ‘
] nv”lvement in"various orgam a--

,;,on that subJect I might have attended a moot. court’ sessron bu

T don’t. know=-that subJect might—1I: ‘don’t: kno I ’mlgh“'h

;_;'jtended a‘moot court session: Oftentimes, we.

to prepare nominees for hearings'to prepare. them for th_ls process
-'Senator KENNEDY Well I thmk you:just sa1d that you d1dn t

. ‘up"durlng the moot court sess1on :




-‘Mr KAVANAUGH I thlnk there ‘were, news-artlcles 1 thlnk

;come up- durlng the preparatlon of the omlnee :
. Mr KAVANAUGH Agaln, Senator, 1tJ

RAGA was. founded by Pryor and ‘the. Republlcan Natlonal Com-
‘mlttee w1th the expl1c1t aim” of sohc1t1ng funds from- the ﬁrearms

suits ‘over cancer-.deaths, lead p01somng, gunshot wounds: and‘con-
.’sumer..compl mts,’aaccording, to_ Statemenits by Pryor and other off“

b - you found
out about 1t wh , her‘ you thought that it Was unport nt enough'to

he FBI to 1nvest1gate or d1d
That:is" what we. ar
'ous charges; obv1ously :

thlnk that 1ss31e was explore at hi

‘State: and he. rephed he
"that-'the RNC had all the
: ralsed by RAGA. . : .
i:/So the questlon is you ‘must have ad, or- someone or: .prep »ped
’ hlm must-have had the conversation and: know about-those‘records -
before he came to thie Committee; The:evidence received: by the
" ‘Committee indicated-that: Mr. Pryor had’ repeatedly been ass1gned
-~ to-make -RAGA fundra1s1ng sohcltatlons- of the type he demed ma
_ing. That is the issue: ~# ™ BRI

1 So did you or anyone you were worklng w1th receive’

" evidence before it :was leaked to an’Alabama ¢olumni rlendly

- Mr. Pryor? And-did you or anyone you were workmg w1th'l’eak"‘ ny

of the material; or do you know of' anyone who: ; ’

Mr KAVANAUGH Senator,. I know. very- httle about th1s You
know far amore than I do*about it, and[. ‘think: it-was explored at
" the hearing. T don’t know ‘eénocugh to-give you much of an answer
,“on that. I'don’t know much of’ anythlng specific. about that L

- -Senator KENNEDY. Thank: you;: ‘Mr. Chairman :
“Chairman HarcH. Well, let me just say wit regard
- materials were 'leaked by a former emp. yee “of .the ‘organization
- who bas1cally, according: to ‘the: tecord; stole the materials; Bj

T way, the Democrats set up: thelr own DemocA t:Attorney‘




Assoc1at10n to° compete w1th the Republic ]

can find fault on both sides as far as'I am concerned. -

©-1 think what ‘you ‘have ‘had: trouble w1th here 1s the word 5
t‘san -and: the word: | 1deology I ‘

thlS hearing is that much of the hearlng has been spent atta
‘other: ‘Republican néminees, not" you, -other Republican ‘n:
nd i 1n every case, L thlnk thelr records have been dlstorted

4 a'_nswered it very forthrlghtl

»';\He sald 1f I recall it, because of ‘the-millions. of unborn-chil

“who were kﬂled Now, people may not agree wi ‘

© but it was a'sincere.statément and. certa nly a

wheéther you agree with the nature of:

. “With regard to- Lochner and Janice Rogers Brown

< don’t remember it the way_Senator 'Schumer. does. As'a m :

fact, she'gavera: speech and it was tremendously distorted here in -’

:thls Committee, It bothered me a.great deal, to. be honest with: “you.
Now, let me Just say a few. other thlngs here tvv1th regard t

in the vast maJomty of cases’ there 1s a

s ,court throughout the country

: "i'dents largely agree ‘on the approprlate pr1nc1p

“ently doesn’t matter in those cases. .

. We don’t hear much about these; cases,_ ‘
~don’t lend. themselves" very ‘well: to” charge
',;questlons or emot10nal fundra1s1ng appea‘

:_share of Federal court Jurlsprudence
o you agrée. w1th that?

"nk in. response o the Sunste1 ' ere.'some re‘sp”n- i
sive 'artlcles that both number one, attacked the methodolo

‘were unammous 1n the D.C.Ci
- -the culture of the D. .C: Clrcul .and
;- are outstandmg Judges L




e .
‘»’procedure Those. are. serlous hab111t1es to: the study, ‘and I thm

" ~anybody who is fair would-say that.

i Second of .all, it.is- “difficult to under nd several of the methods‘
‘used in Professor ‘Sunstein’s: tudy s example, he counts a vote
as pro-hfe if the Judge voted at ‘all'to’ support ‘the pro l1fe pos1t10n_
Why this is-done is certainly not. clear: :
"~ Thus, if a.judge votes to-strike" down part of an- 1nJunc,
against demonstratlons near’ an“abortion clinic; his or he -
pro-life. Well, we know there are: different issues. there. Of'cou
a judge’ castlng such: a* vote is: likely’ relylng on First Amend
‘pnncxples of free speech, bu the study takes no. apparent a
~ing’of that fact: Instead, i imply counts as pro-hfe T would, sug-
‘gest that'such a vote may be better counted as pro-free speech
ro-civil liberties, but that 1sn’t ‘the way he did it: .
“Third, .it. may. come. as 'a- surprise  to, .some: th :
Sunstein’s study reports ‘that'ideology -does not. matter wher
‘might’ like to see it. For those who .would like to argue that'i
ology, which. Professor Sunstein’s: study. crudely; ‘and Ithink sim-
‘*phstlcally derives. from; the pohtlcal party: of the appointing Presi
dent, is especially 1mportant 1n the D C Clrcu1t because ‘of the

“The ‘study shows somethmg else W ”hear a great deal froi
liberal'interest groups‘about Repubhcan appomtees casting extre
ist_anti-environmental- votes in. taklng cases. -Unfortunately, Pr
fessor Sunstems study shows no, dlfferences between Repubhca

, e also hear so much about how Repubhcan appomtees threaten-j
k,” unguote, ‘or ‘-quote, “take us:back .

e
hese groups to cite: Professor Sunsteln ] study on this pomt He ex-
“amined. ¢criminal appeals cases in the: - Circuit,’ the Third Cir-
" cuit and‘the Fourth Circuit. Again, there was.no dlfference in how;
- Republican- -and' Demiocratic-appointed judges cast their votes either’
for.the Government or for the’criminal defendant ‘And I suspe
here is not g01ng to be much more di ﬂ' A hen you get. on the

T also don’t” expect the usual 1nterest 'groups ,_c1te Professor:-
. -Sunstelns studyto ‘argue that Republican"appointees ‘are. stmkmg v
" down Federal statutes on federalism grounds eft and right, day. "
and night, Again, there ‘was no; dlﬁ'erence Repubhcan- Sand

emocrat1c-appo1nted ‘judges “in “the . ‘way " that. they' voted. Both
“groups’ have upheld challenged statutes’ against: federalismi: or Com- L
merce Clause challenges more than 90 percent of the tlme : ’

“You are-aware of that; I'know you are, -

‘Those who would like to argue that Repubhc,

] f“appomted judges : vote: differently in ‘race discrimination cases w1llv

v, also: ‘be_severely d1sapp01nted by Professor Sunstein’s: study. ‘There
vrs no; such ev1dence It seems that 1deology matters, except’ wh




\falrly, and you have had patlence ‘have showed good Jud1c1 1
: erament You have taken all thls stuff and answered as’

Now, obJectlons to: your nomlnatlon based on a su 'posed lac/ of”
xperience. ring. pretty hollow to’ anybody who is‘fa Flrst ‘there:
’1s 1o doubt 1n my mmd that if : :you had: worked

They would pomt outa &

¢ “gold standard ” ¢

: 'ABA rating was’the gold standar

he Amencan Bar Assoc1at10n standard g1ven to you

areas. You have got to-be really somebody spemal to get those 'p
‘tions. T know it, ‘you | know it, my colleagues: Kknow it.
They would say that 1t is remarkable that Mr Kavanaugh served f1

11 of our Democrat fnends agreed G
‘Now if any- Repubhcans were to questi ; 7
_cat1ons for'the -D. C_ Circuit, ’1f you.were. therr nomlnee_ and you'f

L p D.C.:Circuit Judges with_no ‘prior judi-,
-;;fc1a1 experlence mclude ‘Harry Edwards, -Merrick Garland; Ruth;.
‘Bader Ginsburg; Abner Mikva, David:Tatel and Patrlc1a ‘Wald; - :
Judge Edwards, by the way, was 39. years of age- when' I helped
) hin : -you:.He didn’t h 'ave qulte th ‘same




expenence as you do but he 1s a ﬁn man’ and he has been a good ‘
idge there:And'I dont think anyof us can really legitimately find-.’
alot of fault. We may dlsagre it some\ of hlS dec1s1ons but: he
is a.good man. .- po LR L ’
Also; the current Chlef Jurge

'about Mr Kavanaugh’s age or expenence ‘are anythmg more than
thin: pretexts veiling . purely pohtlcal obJectlons Democrats would

' ‘never raise. such concerns-about a nominee of similar‘age and expe-

i rience if he or she had 11t1gated across the courtroom a1sles from
- “Mr. Kavanaugh : :
Finally, lét me Just po1nt out t! ; '
‘and the Senate confirmed without a single filibuster, which is‘what"

e are putting-up with right now-=I know; I was Chairman during ?‘;'f
“much of President Chntons term: total of 32 lawyers with any.

" prior judicial-experience. to the’ Federal appellate courts.: Some: of -
.~ these.have: turned out to*b very: good Judge 5;-and™ “be '
- first to’say it. ¢ i
.+ L'have to adrmt that I get t1red of the part anshlp' in this body.
The véry people ‘who are trying to use: ‘the terms “partisansh d
»‘fldeology are the ones’ who are ﬁlled w1th 1t Frankly, the

mpose that on you Just because you belong to- the Federahstf S C1-
ety—I do;. too. I am on the board of whatever 1t is, and all T
“say is, that T know that 1t puts on-the'b
right now :

hught be held to account to that someday
Senator SCHUMER. Only if you:are nomlnated

go through thls j

‘' See how dumb you are? I Just can t.beheve it, K
‘My point ‘is: this: Every Presideént: tries to appomt perso vho'
~share that Pres1dent’s political phrlosophy That is why. these: pres1-"{_,

"eral naturally w1ll want a hberal P 'S1dent Those who are conserv:‘ :
‘ative ll Y 've Pre31dent i his .-

country. - AL e

* " And you can expect when you get that hberal Pres1dent 1 A

,,hberal President, as was the case with Jimmy: ‘Carter, in. part1cula
_and.in the case of President Chnton will nominate prlmarlly pe

i ‘ple who agree with his liberal phllosophy And‘that is: going to be

true of President Reagan ‘President Bush T and President Bush II.

" They "are going to try -and nominate people of quahty, hopefully
{people like you who have “well quahﬁed” ratlngs or: quahﬁed” rat- -

‘ings; which is no small thlng,
“on the bench. = v .

e
ough Qquestions..And my colleagues have a rightito ask these ques- . -
©_tions.. I 'am riot finding fault with them. I disagree with the": way -

“some of these questions have been ‘asked and I'disagrée:with some

S of the _falrness, because I thlnk some of 1t was not: falr




s dlsagree w1th Senator Kennedy ‘when". he brmgs up-gﬁ-" ustice
: Whlte We all know Justlce Whlte was. a great Justlce Nobody was

Take Ruth Bader. Gmsburg, or. take Justice Breyer Yes he was
‘one of the leading, authorities on  antitrust. in the country ‘He.~
“served as chief counsel of this Committee- when Senator Kennedy
was Chairman. I recommended  him' to: President Clinton;’ ‘but I

on’t think he had .ever tried a cas¢ in his life. I am not.sure he
‘would know how to try one, had.he had a chance. :He:is smart.
- enough'and I am sure he would’ have ﬁgured it out but he hadn’t, X
_had any-experience in- that area.. " . . '
T happen. to’ really admire. h1m I happen to- thlnk he isa great:
man; I thought he was when he was chief of- staff. He was fair; he
‘was honest he was decent. That, is one“of the reasons why I rec-:
"ommended him ‘to President Chnton and everybody knows that. i,

_-who knows: anything about it. ) ; =

_The point .is’some of-these: straw 1ssues are’ brought for only ne.

iréason, to’ try .and make nomlnees look bad or to try and ‘ma
‘nominees look like they .are ot quahﬁed when, in fact, you-a
emmently quahﬁed The fact that you are 39 years 'of : age-—you '
“'know, that is not exactly young anymore in the-eyes “of some peo-
ple.’ In my. eyes, it is very young. In Senator Kennedy’s-eyes, it. is
‘yery young. But to other young members of the Senate you: are
- pretty-old. -
- Hardly anybody who has been nomlnated to these courts, has had ,
. the experience that you have had. Now, to sit here and ‘say.'that -
you have:got: to- have every. aspect of -experience to :serve on: ‘the
. ‘courts’ that nobody really has had 1s a:little bit unfalr and’ smac
~a little bit of, should I usé the word “partisanship?”
.+l want to say I think you have done very well: I hope my col-
leagues oni-the other side ‘will give you afair shake. If: they will, .
they will pass you out of this' Committee and ‘they will confirm you
‘torthe Circuit Court of Appeals for the District.of Col mbia,’ where
- I''suspect you will become one of the: great-judges. T, si : .
they ‘will find that you will be one-of the most-fair Judges ‘ever'to
sit on that court, and I suspect you will be one ‘of those Judges who

w111 understand those very complex :and - d1fﬁcult 1ssue _that Sen-f‘ >

“-ator Kennedy.has so eloquently described.: -
- If T didn’t. think that; I wouldnt be for‘you. It s Just that S
; I wouldn’t, .bec;ausei-thls. 18.in one »re‘spect the: mostqmp,ortan

-+ 'in the country because it does hear‘cases that the Supreme Courtgﬁ_
will nevér+hear,' thousands'of ¢ases. the Supreme ‘Court will never . =~

' hear; because of the - 11m1ted number of cases. the Supreme Court g
- takes.: e
‘The Supreme’ Court naturally 1s the more. 1mportant court;

- the'fact of the matter is this‘court is extremely impertant.. And I T

- have every confidence, knowmg you—and I have known you f
long time—that not" only can.you do this job;. but ‘you can dc

+an honest; fair way, and that_you know the. dlfference between an
2 activist: Judge ‘one who just igriores’the:law and: does whatever his”

.or her personal pred1lect1ons dlctate, and a real Judge who does -




‘ 5bunch I love ‘my- fnend from New York'- There is no questlon ‘ab01‘1t»
it He gets ‘on my nerves - terribly -from time.to time with some of:

y this stuff that he comes up with; but the fact of - the matter is'T care -+

‘" .a great deal for him; And he“is sincere on this; he’ ‘really. beheves
* © in what his pos1t10n lS He:is nuts ‘but: he beheves 1t ‘
~'[Laughter.]" t 5 : _ .
: Chalrman HATCH All

With:that; we will adJourn‘ nt11 further notice.
: .[V‘/'hereuponr at 1:22 p.m., the.Committee was' adJourned S S
Questlons and answers and submlsswns for the record follow ]*‘:”







l: ]n your testlmony before the Senate Judlciary'Committee, you-mdicated that the .
work on judlelal nouunatmns was dmded in the Ofﬁce of Wlute House Counsel sy

“circnlt court nominew you worked on? B) ‘What percentage of your tlme ln the
: oﬂice would you say was devoted to judlcial nommatlous" 0 What other matters

% pronse I was one: of elght'assocxate counsels in'the Wl'ute House Counsel’s ofﬁce
'__ partlclpated in the Judlcxal selectron pmcess At Judge Gonzales dlrec fon, we dx 'ded

B other state and local oﬁicxals, rewew of candldates records partxcxpanon m cand:dat :
“interviews (usually with Judge Gonzales and/or his deputy andlDepartment of Justice -

: '?,;lawyers), and partrclpatlon in meetmgs of the Judlcxal selecuon cormmttee chalred by::

thc Presxdent Throughout this process, we worked oollaboratwe]y thh Depanment of
: ‘:Jusuce attorneys. - It is fair to say that all of the attomeys in'the White: House Counsel’s
" office who worked:on judges (usually ten: lawyers) partic ated in: dlscussxons and o

g ‘meetmgs concermng all of the Presrdent 'S Judxclal nommatlons

y At the dxstnct court level Iassrsted with nommatlons ﬁ'o ) izona,*, .
Maryland, Cahforma, ‘and Pennsylvama, among other states.. I assisted several ‘court of e
"appeals nominees on the confirmation side of the process mcludmg Judge ‘Consuelo
‘V;Callahan Judge Steve Colloton, Judge' Carlos Bea, J uo Pnscllla Owen, nguel
: Estrada, and Judge Carolyn Kuhl among others. :

- The tune I devoted to the Judmal nommatxon and conﬁnnatxon ’process vaned but P

" probably was about half my time when I ‘worked in the Counsel’s office; Yalso worked
‘on'avariety of ethlcs issues; legal pohcy matters stlch as yictim compensatlon and .

o lxablhty issues, separauon of powers 1ssues and ecot ies, among other matters v




A) Now that the ABA is'mo longer mvolved in the decnsnon about whether or’ not RS
\to nommate someone for ll’ederal court vacancles, are there any other mdlviduals oF: o

PO Pt

g '“mformatlon or receive advxce or mformatlon from auy mdmduals or groups outsxde'
“of the government w]hen decidmg on a judlcial nommee" A) Were any: Whlt House

dunng whlch many mdmduals farmhar wnh the candldate prov1de mput regardmg a
-candidate’s qualifications and; smtabxhty for the federal bench -As Judge Gonzales:
prevxously has explamed ]udxcral nommatxon 'ecommendanons are prov:ded t0 the -

] ' 4. Did you work wrth others inside the government, includlng the Department of -
' VJustlce and Senate Republleans and their staﬂ's, to-determine how to, prepare the
‘~nommees'or work to secure thexr conﬁrmauon

= Response Yes, that isan unport tpaxt of the worl
Department of usuce‘ .




§ ’-the government. A) Did yon have a regnhr me P!
individnals" B) If so, please list. the names of the outside groups or mdivudnals with )

C) I,
. ‘abont Judicial nominations" D) Apart l’rom grou ps or mdmduals mvolved in -
. -regnlar meetmgs, wrth which other outside .groups or individuais have you. met -
‘about judicial nominations" E) For each of tlme groups or: indwiduals, please tell

) :tmdl ! nal and appropnate 5
Beyond that, it-would not be; appropnate in thxs context for e to provxde information
regardmg the Admlmstranon s Judlcxal nonunat:o d conﬁrmanon strategy and <

 the thte House Connsel’s ofﬁce lawyers ‘staff’ of the White Housc Office of Le slatlvev L
» . Affairs, other Whit¢ House staff, Department of Justice: lawycrs :and personnel; Members o
"o and.staffs of the Senate Judlclary Commlttee and Seénaté leadership Mefbers and' staffs

among others. ‘Asl understand it;’ previous ' Adniinistrations of both parties: operated in "’
--the same manner with respect to judlClal nominations and- conﬁrmatlons -The Whit

“: ‘House and Department of Justice met often with’ Senate staffers in order to maint;

: fcommumcahons regardmg the status of mdlvxdual Judxcxal nommatlons and to’ d:s

T upoommg hearings, votes, or other issués. Meetlngs would occur m a van
govemment rooms dependmg on convemence and avallablhty

7 At yo‘, r hearing ‘the‘ nbject ot consnltmg ob'nomina to the D C ercm .
: came up.. Did you or anyone involved in the jndiclal nommatlons procees for i

Rcsponse -1 am aware that the Admmxstratxon consults thh Mayor lelxams ona vanety'-

- ofi issues affechng the Dlstnct of Columbxa, xncludmg loca] Judges B! do not know




: Repubhean Senators because tlley were elther registered Repubheans or-clos

’fnends of the: Senator of the other, party ‘For- example, Judge Richard Tallman was

. -_nonnnated to the Ninth Circuit and conﬁrmed at the urging of Republlcan Se ator.

:Slade Gordon; Judge Barry leverman was: nominated to the Ninth Circuitand R
% -confirmed at the urging of Republican Seuator John: Kyl who' struck the names of -
o Democratxc eandldater Judge Wllllam Traxler, whe wa ut ou the dlstnet cour

] request of Repul;llcan Senotor Strom Thnrlnond, Judge Stanley Mareus was
nommated to the Eleventh. Circuit and;coufirmed at the urging: of Repubhcan
§enator Connie Mack:. Please list the naries of all of the clrcuit court nominatio

President Bush has made who were firstr ecommeuded to you: by a Democratl
. Senator. ' . :

Response' Recommendahons for district and clrcmt nominees'come to @he :
dmuustmtlon from imany, sources and itis often dlﬁicult't ldentlfy th ﬁrst i

the D, ‘Circuit when Mr. Snyder}_a
vsubstance were ever ralsed were rejected by v




y )
White House glves a tortured mterpretatlon to the statutec governing these bod

» .claiming they pérmit the President to-name not: only the mémbers of his; pohﬁ 1

- party, but also thé members not of hiis, polihcal party, insisting. that there is no
requ_irement that the leaderslnp of the political party opposite the President make

ese choices. Frankly, we.find these contentions absurd and ‘contrary to the, letter
‘and spirit of the law:” A) Do you agree'y ‘with the President’s interpretation" B) Wha
' f_,was your:role in helping. the President reach the conclusion that Democrats are not
- to plck nonnnees for Democratl seats? 2

Response Iam not famnhar w1th anyb ‘ gomg‘dlspute of this sort._ -

ll. Hlstorian Rlchard Reeves said about Executive Order 13233 that, “[w]:th a
Astroke of the'pen on November 1, President Bush. stabbed history in the back and.
blocked Amencans' Fight to know how Presidents [and Vice Presidents} have made

: decnsxons, and that the Order “ended more than 30 years of increasing. openness lll‘»"
-‘government.” You testified at your. ‘hearing that you believed the “initial concern :
by historians and archwnsts -about Executive Order 13233 was “based ona”
misunderstanding ' You indi¢ated there were meetings with historians to dlseuss
and explain the Order and that historians: have found" them usefnl. .Wxth wll6 h
lnstorlans hav Jon met and when dld 'you meet wnh them" AR S

.*ResPonse I do not hav full istof the in di als who attended such meetings,
. -Professor Maﬂha Kumar organized the: gtoups that'attended the meetmgs They occurredu
-about evcry six months whxle Iwasin the Counsel’s ofﬁce




<l) i e
) American Hlstorical Association, and the Organizatron oi’ American Histo' ans,
- filed suit in federal court challengmg the validity of the Order. Even.after the. -
meeting or meetings you held with them, they continued with the lawsuit. Indeed, .
“one major plaintiff; the Amencan Political Sclence Association, joined:the suit after -
-~ your meetlugs began, Their cntlclsm continvied-as-well, - While the. historraus were,.
complimentary ‘of your personal demeanor.in the initial meetmg you tiad with them,
they continiued to be serlously coucerned For xample, Robert Splizer, presidei
‘the Presidency Rescarch Group of the American Political Science Association: '
sald “Kavanaugh’s promise of: ‘Openness remmds me that the promise is predleated
'_;.not on law, but merely on-good will .., the situation contmues to be deeply
troubling.” The late Hugh Graham, a. Reagan histonau and proi'essor ementus at:
Vanderbilt Unwersnty, descrlbed the Executive. Order as “a victory for: secrecy in 5
- government” that is “so total that it would ‘make Nixon jealous in his grave.” Your
- ‘testlmony about the historians seemed calculated to brush off this sort of criticism. :

i 'A) Do you deniy that the, Order continues'to be unacceptable to most lnstorians‘7 B) NS

< " How can you reconcile what you told us our hearmg wrth the very real coneerns i
: that Amenca s hlstorlans contmue to have .

Response l know some hrstonans are not satrsﬁed wrth the rules that apply to

Presidential records. I beheve their.concem stems from the Presidential Records Act and:.
i * the Supreme Court decision authored by’ Tustice’ Brenn ‘_ in Nixon v. GSA: I know some
o ‘,‘ of them have expressed and continue to express’ concerns. about the Order, butwe ... " %

ST i /¢ that any, contmumg concems in fact ‘stem from the Act 1tse1f and the" '
Supreme Court dec on, not. from the Or . L

13 At your hearmg, you testifi ed that the Biis ' atlon’s Execu e Order
"113233 (“Bush Order”), which you authored, was nothmg more than an’order: that
~'set forth “procedures” for: ‘complying with the Presidential Records Act (“PRA”)

i Infact, accordmg to-many Scholars, journilists;; and others, the Bush Order goes far y
: beyoud mere © procedures and in effect sigmt" cantly impedes the release of

presldentral records’ mtended to be released under the PRA and in’ el’fect evrscerates

he. 12-year perlod about Sectlons 3(a)—(d) of the Bush Ordeér which eﬂ'ectively
provide both a former presxdent and the incunibent president an unliniited amount
iof. time to review recordsto determine, whether to object to their release to. the
puhhc, about Sectnons 3(d).and 4 of the Bush’ Order, which require the mcumbent Lo
»‘president to ¢ concur in”.and support in’court an assertion of privilege by the: former: -
: president, regardless of whether itis legally vahd ‘unless there: are compelhng !
- circumstances, about Section 3(d)(2) of the Bush Order whlch empowers the L
i incumbent presrdent to order the: Archivrst to. wuhhold access to the rormer L
presldent’s records on’ grounds of pﬂyﬂege eyen if; the former. president does ot " S
object to thelr being made publlc, and even ‘in the absence of ‘any. clalm  that national‘




I:’~secunty would: be al‘lected by publlc release, about Section
. Order which permits a former president (or his family) to desrgnate a
- “representatlve” to assert constuutmnally based executive privnleges in'the event of

-2 the former presideut’s death or: drsablhty, about Séction 11 ‘of the Bush Order which
~allows a former vice presﬁdent to assert constitutionally based privileges to bar

- release of records after the end of the 12-year restriction period applicable to

.- records under the PRA, and about Section 2(a) of the Executive Order states that

" the former president’s const:tutional prlvrlegee mclude not only the- priwlege for
“conﬁdEntlal eommumcations ‘with his advisers that has been recognized by the”
* ‘Supreme Court; but also the state secrets privllege, the attorney-ehent pnvilege an
_attorney work: product pnvileges, and the deliberative/ process privnlege. In light'of .
“these specific concerns, can you explain in detail thie basis for your claim that the . -’
'_,_.'Order is procedural in nature, and is merely eomplylng w1tll tlle PRA? ’ '

" Response The Order faithfilly 1mplements the Presidential Records Act and Supreme

Court case law. It establisties procedures to govern release of records consistent with the’ ©- e

‘statute and the Supreme Court precedent. ‘The Order dow Tiot set forth the circumstanices
’under which an assertion of privilege should be made ,or would be successful. The issues .
‘identified 1 in: this questio are elther procedural or stem'ﬁom the Act 1tse1f or court A

" declsxons on, executxve pnvxleg ;

14.: At your lheanng, you also twnﬁed that there was a “need” for the Bush Ord
to “establish proeedures under the PRA because ' of the lz-year period.o
repose for former Presrdent Reagan’ s records was eoming »°an end, that both the
_-current president and the former president could assert privilege with’ respect to the ;- -
~ - records under Nixon v. GSA, and that “[n]o one really had a good: idea how.this was
: going to work.” But the Congress speclfieally delegated to‘the National Archives' d
* *Records Administration (“the Areluvrst”) the authority to adopt

bt after notice. and comment, to adoptall rules | necessary to

arTy o
provisions, wlnch the. Arehivist did. A) In'light of the ensting regulat;ons undér the . o

-PRA, why did you and’ others atthe Wlnte House deem it | necersary to adopt the
Bush Order, which occurred ‘without- any. opportunlty for public notice and-
comment? B). During the period of more than 6 months when the Bush White
Ho_use was notified about the Reagan records but before the Bush. Order, ,pl
escribe what if any consultation oceurred with- the Arch ist concei
leged need for additlonal | gulations

Response As you noted, the 12 year penod was commg to an end P_remdent Bush too!
office. This was the first time that the Act's’ 12:year period had explred for records | -
subject to the Act. 'The Order itself provxdec thatiit was issued to establish procedures to :
" govern review of the records. We consulted often with the National Archives and ° '
‘Records’ Administration (NARA) dunng the draﬁmg process; and Archmst Carlin -
;tesnﬁed to the Congress ‘that NARA had unpreced' ted access: sand opportumty to share’
their expenencee and vxews [ il




15. In his introduction at your hearing, Senator Cornyn menti ned that the two of
.. you had worked on'd case together.. A) What was the case?. 'B) In what capaelty

. Were you involved i in it?. C)How did you come tobe; lnvoived in the case" D) Wh
+ did you choosé to-be involved? -E) Have you helped prepare others for. Supreme

= Court argument? F) If s0, who, and for ‘what, cases" G)] For each one, ple

explam how you became involved and why.

v Response He was counsel in Santa Fg Indgpendent School District v. Doe, and I.:
R partlclpated ina moot court session when he prepared for oral argument 1 also sul
" an amicus brief on behalf of my clients, Congressmen Largent and Watts. Tt is.very
" common for lawyers who will be: appearing before the Supreme Court to participate i
moot court sessions prior to their arguments., Ofteri, attorneys-y -who have submitted’ :
amxcus briefs are especially knowledgeable about the issues and will therefore pam _pate'f
. -in such moots: Wh:le I have partmpated ir dozens of moot courts over man

i "not have ahst

; 6 In your hearing testimony you mentloned pro bono work you. had one, and
,that it proved you would not be a. partlsan or ldeological jndge. Please list all of the’
. pro bono legal work you did while you.were in private practice and explam ho
o each project demonstrates your ablhty to bé faif to al] lltlgants i

esponse Ihave worked in pubhc serv1ce for 11 of ! the 14 years since 1 graduate from .
w school. . Dunng the years 1 wasin private practice, I worked for several iflstitutional:
vchents of my law firm and also made time to do: pro-bono and reduced-fee work,
: :mcludmg on the Eliah Gonzales, Santa Fe Good News Q]ub, and Adat Shalom cases, as-
‘well as on a Flonda school chowe htlgatlon matter I beheve the! ‘bréadth of n

‘Ofﬁce Wwere: asmgned to.the myrlad legal 1ssues that arose out of the attack ‘Am ng other
- matters, I worked on hablhty and: compensatlon 1ssues mvo]vmg the au'lmes an
! vxcnms of the attack and thelr famxhes Lw




‘ proposal onthé hablhty issues. lbeheve the Adnumsu'atlon proposal m many rcspcc .“ o
-Tesembled thie: final leglslauon w1th reepect to habllxty lssues Ly ’

; : . g righ
people.” What'in. your record demonstratec"a commitment to protecting the nghts :
"+ and liberties of all people? : . ‘ S

Response Ihave a strong ‘commitmen ’ pubhc servwe and have spent 11 of the 14
years since 1 graduated from law school ini public service. During the years I was m

;c'nmmal law" and cml law; as an appellate lmgator and a govemment advnsor, asalaw

. clerk on the' Supmne Court and as a White House lawyer and advisor, has demonstra ed

iy ability to protect the rights and liberties of the people.” The American Bar Associati

. assesses the commitmenit to protectmg the rights and liberties ‘of all people when'
evnluates judicialz nommees, and the ABA eoncluded that I was "well—quahﬁed" 10
judge on the D.C. Circuit: ' have alw ied-to'work h and do. my best for the publi
good, and Iwould contmue to do so should Ibe con.ﬁrm 10 5 :




'21 One of the nomlnees rev1ewed and sent to the Senate:’ rmg your tenure in the

White House' Counsel’s office was Charles Plckenng Plckerlng has called the .

' ndamental “one-person one-vote” 'principle-’recognized by the Supreme Court:
nder'the Fourteenth Amendment “obtrusive Fairley Y: Forrest County;: 814

diserumnatlon agamst Afncan Amencan voters in some eases, the courts (mcludlng .
- the Supreme Court and the Flfth Circult) have clearly recognized the propriety and’

clreumstauces. Judge Plckermg, however, has severely crittclzed this sigmﬁeant
o form ol' dlscrnnmatlon rellef In one opmion, ‘he called it “afﬁrmatlve segregation »

.‘4_'-Pickerxn'g, and 1 lnclude youb in' that bgroup, must have consndered itin the publlc

. _interest to have someone with thosevnews on the Fifth Circuit, where he would be in ;
‘a strong posmon 'to- affect the law ol votmg nghts. ‘Was that your view?: E) Why

: 'wonld you want to ‘have someone with those views on the Fifth Circuit?:
) gree wrth Judge Plckenng § views, on voting nghts as expressed above?

Response B3 would not be appropnate in tlns context _for me to: comment 0

iised ldentlcal langnage striking a. similar theme He wrote in both that “tlns case

' has all the ballinarks of a case that is filed. slmply because an ‘adverse’ employment

: declsnon was made in regard toa proteeted minonty” and that the couirts “are not -
: '-"super personnel managers charged with second guessing every employment declsmnv
made regardmg minonﬁes.’? See eeley b A Clg of Hattiesburg, No 2: 96-CV-327PG

) he was nomlnated" B) Were You concerned at all'about ominating someone w:th K
h these views to.the Fifth: Circuit? 1If so, did; yolr expréss those concerns to yous
colleagues or to-your supenors" C) The people who decided to nominate Judge

: ‘Plckenng, and I include’ you-in that group, must have considered it in the ‘public .
interest'to have someone with ‘those vnews ‘on the Fifth Clrcult, where he would bei
a strong position to affect the law.on employment discrimination.” Was that your
vxew" D) Why would ‘you want to have: someone wnth those views on the Fifth -




Circuit? E) Do you agree with Judge Pickering’s views on employment
discnnnnatlon cases ‘as expressed above B P T

i Response See’ response to. question 21,

23. Ina 1994 case in’ hls courtroom, US.v. Swann, Judge Pickering has admltted
“.that he engaged inex parte communicatlon with: the Departinent of Justiee, P

the sentence ofa convicted cross-burner. It has been argued that Judge Plckenng e
ras just trying to! address the dlsparate sentences received by the three deIendants e

~in‘the cage, and that he belieéved Mr, Swann, who says [he] was not the “rlnglead"

_ in the cross burnlng, was being unl‘arrly punlshed In fact; all three of the :

. defendants were: found ‘guilty, and it was Mr. Swann s wood,, gasolme, truek and.

L lighter that were used to build, douse, transport and iguite the cross on the: lawn o

" an interracial couple. Mk Swann;the only competent adult of the tno of

P .‘perpetrators, was also the only defendant who rejected the plea oﬂered by: the
" -government. He was convicted by:a jury of his peers of all thrree counts brough g

. the - Department of Justice, including one that required a ﬂve~year mandatory .
“minimum’ sentence. This sentence was legislated by Congress and the judge had n

o - discretion’to depart from it. A) Were you'or anyone else lnvolved in his- selection,

: nommation or hearing preparation aware. oi' Judge Pickering’s, .conduct i this¢ase
““before e was nommated? B) If so; did- you still recommend his nonunatlon? If not, .
*.when did you become aware of it, and once you; became aware of it did’ you, 3
‘recominend that he. withdraw his nomination?::C):Do you think it s in the public
.- -interest to have a judge on the bench who'‘engaged i in what several legal ethlcs

e experts have agreed was unethical behavior?

Response Sec response to questlon 21

.‘24 One of the nommees revrewed and sent to the Senate during your tenure m
\Whlte House: Counsel’s office was Prlscilla Owen,; She was ‘the: target of criticism
" from her conservative Republican eolleagues. In FM Properties v.-City of Austin,

R the majority calls her, dissent “nothing;moré than inflammatory rhetoric.” In , -

e, Montgome[x Independent School District v ‘Davis, the majority, (which mcluded

‘" your former boss, then-Justice Alberto Gonzales and two other Bush appointees) is

", quite explicit about its view that Owen’s posntlon disregurds the. Taw, saying tha

‘“nothing in the statute reqmres” what she says it does, and: that, “the dissenting_, :
* opinion’s nnsconeeption 2. stems from its disregard of thé proeedural elements the,
Legislature established,” and that the “dissentmg opinion not ‘only disregards the,
i procedural limitations in the statite but takes a Pposition even more extreine than
* that argued for by the board. .-.”’ In In re Jane Doe_, the m‘ 'ority includes’ an,
*- extremely unusual section explaining its view of the proper role of Judges,
admonishing the dissent joined by Justice Owen for goiiig’ heyond its duty to-
"interpret the law'in an attempt to fashion policy, and in’a separate’ concurrence,
“ Justice Gonzales says that to the construe law as the dlssent did “would be ai
unconscionable act of judicial act;ivrsm ” A) Were you or anyone else involv din’;

R her selection and nomination aware of these views before she was' nominated” B)

v"Were you. eoncerned at all about. nomlnating someone who had been eritlcized by,
v her own colleagues l'or misconstrumg the l’ \i and engaging in )udicial activism to




_the: Fifth Clrcmt? It so, dld you express those concerns to your colleagues or to your
. snperiors" C) The people who decided to nommate Justice Owen, and I include you
" _in that group;. must have considered it i in the publlc interest to have someone with -

; those views on- the Fifth Circult Was that your view" D) Why would you want to
R have such an actmst judge on the Fifth Crrcnit? s

) 'Response It would not be appropnate in tlns context for me to’ comment oni the records
“othier nominees or on mtemal Executive Branch commumcations “I'believe that "o
Justice Owen addressed these questions at her hearing. I know that Justice Owen '
i received a unanimous ‘well-qualified rating from the Amencan Bar Association and i is”
g supported by three former. Democrat Justices on the Texas Supreme ‘Court, as well as "
- more than a ‘dozen past Presndents of the Texas‘State Bar, She has the sirong support 0!
i both home-state Senators x ‘ :

<285, One oi’ the nommees reviewed and sent to the S enate during yonr tenure in the
Whlte House Counsel’s office was- Janice Rogers'Brown. Aceordlng toher
quesnonnaire, her contact with the office began in the spring of 2001; Among the
" views that have made her nomination controversial was her statement that the
-Supreme Court’s decisions 65 years ago to uphold hnmamtarian New. Deal reforms.
e what she calls the “Revolutlon of 1937” “ constxtuted a. “dlsaster of eplc 2 o
proportlons . Those 1937 declsrons included rulings that upheld minimum wage e
' laws;’ unemployment compensatlon laws; federal guarantees for collectlve c W
- bargaining, and the federal social security program, [Minim um: wage laws < West
" Coast Hotel V. Parrish; 300 U.S, 379 (1937); federal: unemployment compensatio

. ‘laws:~ Steward Machme Company v. Davis, 301 U.S. 548 (1937); collective'

bargaming guarantees - Jones and Laughhn Steel v: NLRB, 301:U.8.'1.:(1937)
federal social ‘security system : Helvering v. Davis; 301 U.S. 619. 1937)] A) Were'
' you or anyone else involved in her selection and nomination aware of these views
‘beforé'she was nommated" B) Were yon concerned at all about nominating
/' someone with these views. to the D.C. Circuit? If so; did you express those'concerns
: ‘to your colleagues or to your superiors? 'C) The people who decided to nommate
<. Justice Brown, and I include you in-that group, must have considered it in the -
. public. interest to have someone with those views on the D.C. Circuit; where she -
would be.in a'strong positxon to affect all of thése programs, Was that your view?, "
‘D) Why would you want to have someone with those views on the D.C. Circult" E)
Do you view the Supreme Court decisions she discussed S “drsasters"”’

Response It wouid not be appropnate in tlns context forme to comment on the recor

of other nominees and on internal Executive Branch cornmumcations  Justice Brown and-.

= I.were nominated at the'same time for the, same court“ L also rbeheve tha nsticc Brown "
 addressed thcse questions at her hearing: i :

726, Jnstice Brown ruled in a dissenting opinion that an ulatlon constitutes a- .
regulatory “taking” - hence reqninng eompensatlon - it‘ it “beneﬁt[s] one class of
_i ; citizens [in that case, low ‘income tenants] at ‘the’ expense of another [in ‘that case,

: ' .P..v. City and {.Sa ’

126 (2002). .Under that standard, vrrtually any law to protect certain: cltizens, such :
as envirotmental, health and safety, consuimer protectxon, nursing home reformi, or
antullscnmmatlon standards, conld be challenged Tlns of course was not Just a




g speech by Justtce Brown lt was 2 dissenting opinion and a purported mterpretatlon o

! ' of the'law.A) Were you or anyone else involved in her- seleetlon and nomination ;"

-aware of these views before she was nominated" B) Were you concerned at-all
about nominatmg someone with these views tothe D.C. Circuit? If so, did you

. express those concerns to your colleagues or to your superiors" 'C) Did you think it

‘,4_ .:yas in the public interest.to put someone’ wrth such views on, the DC Circuit? D)-:
=" \Why.would you* ‘want to have someone with those views on the D C Circuit? E)
- ?.What is your own view of the. issue" : S e

Response See Tesponse to question 25

2 Justice Brown has made some: very radlcal statements in her opinions, disseuts

and speeches. ‘For-each of the statements below, please answer the: following - -

o -'questlons. A) Were you'or anyone else involved in her selection and ‘nominatjon ‘.

*aware of these views before she was nominated?. B) Were you concerned at all’

5 _about nominatmg someone with these views to the D.C: Circuit? f so, did-you

- express those concerns to your: colleagues or to your supenors? C)Did you think lt
~+/was in the public: interest to put someone: with such views on the D.C. Crrcuit” D)
. Why'would: you. want to have someone with those v1ews on. the D C Clrcult" E)
: What is your own view of the issue" oo i s

“’I‘oday s senior citizens blithely canmbalize their grandchildren because
.. theybave a right to get as:much ‘free’ stuff as the political systein permrts
- " :them to-extract...Big government is.. [t]he drug of choice for: multinational
S corporations -and smgle moins;: for regulated industries and rugged 3
o ledwestern farmers, and militant senior cltlzens »

" _““Some things are apparent. Where government moves in, commumty R
" retreats, civil society dlsmtegrates, and ou 'abillty to control our own. desttny
.atrophies “The result is: families under siege° war in the streets, '

~unapologetic expropriatiou of property, the precipitois decline of the rule of SR

R "law, the rapid rise of corruption, the loss.of civility and the triumphrof .-
s deceit. The result is a debased, debauched culture which finds moral -
- depravity entertaining and virtue eoutemptible » %A Whiter Shade oi‘
o Speeeh to Federahst Soelety (Apnl 20. 2000) (“Federalist speech”)

"“‘[W]e 1o longer ﬂnd slavery abhorrent. We embrace it. ‘We demand more.
Big’ government is not just the optate ofthe masses.. Itis the opiate. The'*

drug of choice for niultinational corporations and single moms; for regnlated o i

“industries and rugged Midwestérn- farmers and militant senior citizens.”
- “Fifty Ways to Lose Your Freedom,” Speech to. lnstltute of Justiee (Aug 12, )
‘,.2000)(“IFJ speeeh”) 5 ‘

S _“[P]nvate property, already an'endangered speeies in Califorma, is no
. " entirely extinct in'San Francisco...I.would find the HCO [San Francisco’
N .Residential Hotel Unit Converslon and Demohtion Ordmance] preempted by -
- .. ‘the Ellis Act-and facially unconstltutional ... Theft is theft even when the
government approves of the thievery. 'I‘nrmng a democraey into a’ k

:kleptocracy does not enha we the stature of the thieves, it: only dnnimshes he




s .'religion » [Dissentmg opiniou in San Remo Hotel L P (
. San Franclsco"41 P.3d 8’7 120,128-9 (Cal 2002}] : ﬁ y :u‘*_

appointment after his nommauon failed on. the Senate: ﬂoor, As Wllliam Pryor....
Among many other remarkable statements, M. Pryor praised as “subllme and;
rilliant”.a-2001 Federal District Court deeisnon, West Side Mothers.v. Havemann, L
“later reversed’ou appeal that would deny patients a day i-court to enforce their: -
right to; treatment in accord with Federal Medicaid standards =2 right that has™
; clearly existed dating baick to the earliest, days of the Medicaid’ ‘program. That pt
- would include, for example; a large propordon of all Americans who must now " - .°
resnde in nursing homes. A)Were you or anyone ¢lse imvolved i in his selection’ and :
: nomm ation aware of these views before he was nominated? B) Weie.you ‘concerned'
atall about nommatmg someone with these views to the Eleventh Circuit? If s dld
“ryou. express ‘those concerns. ‘to your: colleaguw orto your superiors" C).The peop
who declded to uommate Mr Pryor, and’ nclude you in that group, must have' )

k at alt about nominatmg someone vylth these views-to the Eleventh Circuit? Ifso, di
you express those coucerns to your colleagues' or to your superiors" C) The peop




"30 Mr. Pryor has criticized the Supreme Court’s 7-1 ruling that the denialof
o e admission to women by\ the Virginia Military Institute, a. state-supported public "
T umiversity, violated the Equal Protection Clause. He said: “[t]he Court ruled that, the ..
. people of Virginia were somehow prolubited by the fourteenth amendment from
. -maintaining an all male military academy. Even the Chief Justice conciirred.
:. ‘Never mind that for more than a ‘century. after the fourteenth amendment was
“enacted both the federal government and many state governments maintained all
© % male military academies.; Never mind that. the people of the United States did not: ;=
o ratify the Equal Rights Amendiment.. We now have new rules of political correctness
< for decislonmaking in the equal protection area.” Alabama Attorney General Bill ‘..
. Pryor,“Federalism and the Court: Do Not Uncork the Champagne Yet,” Remarks
" Before the National Federalist Soeiety (Oet. 16; 1997) A)'Were you or anyone else’
... involved in his, selection and nomination aware of these views bei‘ore he was "
. »:nominated? B) ‘Were you concerned at all about nominating someone ‘with these '
views to the Eleventh Circuit? If so, did you express those concerns to.your :
i [colleagues orto your supenors" C) The people who decided to nominate Mr. Pryor,'
Rl andTinclude you in.that group, must have considered it in the public i mterest toi L
o have someone with those views on. the Eleventh -Circuit, where he would beina - ..
‘- strong posmon to aﬂ'ect the law on equal protectlon. Was tlxat your view? D) Why
- would you.want to have someone with:those views on equal protection and equal *
tredtinent of women on the Eleventh Circult? E) Do you agree with. Mr. Pryor that":
. the Supreme Court’s decision in the VMI case represented the tnumpl: of pohtlcal
o “correction over. Constitutional prlnclples?
- Response :
v 31 Oneof the' nommees reviewed and sent to the Senate during your tenure in the
- White House Counsel’s office was Carolyn Kuhl. An amicus-curiae brief that Kuhl*
;- co‘authored when she: served as Deputy Assistant  Attorney General urged the - ..
""" Supreme Court to overturn Roe v. Wade, stating that: “the textual, historical and
- doctrinal basis of that decision fs so far: flawed that this Court should overrule it. nnd
.. ‘return the law to the ¢condition in which it was before that case was decided.” Brief
-for the United States asAmicus Curiae in Snpport of Appellants, Thombnrgll y:
¥ d.C ists, at.10: (July 15,1985) (LEXIS
' pagmatlon) The brief also asserted that the important prmciple of stare decisis,
* should not stop’ the Court from overtnrmng Roe. The brief claimed that. “[.v]lare
" decisis is a principle of stablllty Al ‘decision a5 flawed as we believe Roe v. Wade.to
be becomes a focus of instability, and tllus is Tess aptly sheltered by that doetnne
i from critlcism and abandonment.”. Id.at 10 (empbasis added) A) Were youor: y
L anyone else involved in her seleetion and nomination aware of these views before she
2 was nommated? B) Were you concerned atall: about nominatmg someone with these
*-views to the Ninth Circuit? If s0,-did you express those concerns to your: eolleagues
or.to. your supenors? C) Tlhe people who decided to nominnte Judge Knhl and I

See Tesponse to question 28




. D) Why would you ‘want to have someone wnth those views on the Nmth Cn'cult" E).
Do you agree mth the vlews Judge Kuhl expressed in that _b_nef? F) Do yon believe -

Response It would not be appropnate in'
of other nommees and on mtemal Execuuve Branch

Counsel’s Oﬂ'ice, I'amsure you recall the February 2003 letter from the Wh o
‘ 'House nssertlng that’ there was’ no “pers asxve support In the hlstory and precedent 1o

correspondence between President Reagan’sriusuce Department and the Senate:
J udlciary Committee demonstratmg that the admimstratlon agreed to share:legal

Attorney General and recommended that. Bob Jones Unlversxty be given tax exempt‘
status: despite its express poliey of racial dlscrlmmatmn, were provided to Congress -
in the aftermath of that failed mitiative. Please explain-why her legal memos-a
those of her. colleagues at the Justice Department could be shared with C gres :
~not any of the memos of Mr. Estrada. . D) Iam suie you will cite the letter 3
former Solicitors General:' As you know, their pollcy preferen (
‘.protection to deliberations in their former office is not embodied in any statut
tify nd in fact, the\ sclosure to the Senate o nu erous memos




McGrain v. D ghel_'_tx, 273 U.S. 135 (1927). The interest m candid dehberati
does not create an absolute privilege against dxsclosnre in reeponse to arequest of

: Members ofa co-equ al branch:: What can you say; to assure ‘the Senate that yo )

“would give due respect to the prerogatives ‘of the Senate ‘ (

ffavor maximizing this Administratlon’s enchant for ¢ secrecy if you were ..
ont'rmed" e

: Response 1 beheve that the Adm 'stratlo, as ad e 2 g
Comxnittee.' »Beyoiidjhat, it wc‘m t be: appropnate in this ontext for, me. to comment
" on the records of other nomineés or on internal Executive Branch communicatio
know that Miguel Estrada received a unammous well—quahﬁed ratmg ﬁ'om the y

'\the Whrte House Counsel’s Offce during much of the. same perlod that Mannel B
: Miranda worked for Senate Majonty Leader Blll h'ist’s lead attorney on R

thought Democrats would sehedule h rings on the President’s judicia nomineel in:
advance of the ubhc notice of: hearings? “B) Did he.ever tellv members of the White §
; ':thought hearings would be scheduled or the hkely timing of
;heanngs throug ‘ut the year? .C) Did other ; epublican nate staﬂers pro
T your: colleagues with suehj formation or speculahon" D) Did yoir ever i
bout the source of such s‘pecuiation? How accurate was the: speculati )

jbecame the. Majority Leader in. late 2002 through May 2003 when you becamie stal
ecretary to the President?: B) How often did-y u:receive e-mall eommunica ns. .

- -from him dunng ‘this period?’ C) How often di yo see him at ‘meetings; either on.
: ‘the Hill or at the White House? Please provid thie'same formation for the period :

ember 2001 through December 2002. . SR .




e ? 35 Yon testxﬁed that Mr. Mrranda did not ever share, reference, or’ provrde you :
‘with: any documeits that appeared, to you.to have been drafted or prepared by
.- Deémocratic staff members of the: Senate Judiclary ‘omittee or: any.information.
-; that you believed or were led to believe was. obtained or derived from Democratn:
* files A)Did Mr. Miranda ever. discuss with you what the Democratic strategy on.
--nominations was during the spring of 20037 B) Did he suggest to'you or to others on
“:your team that Democrats would filibuster any of the President’s judicial nominees?
€) Did you or your team have confi dence that his speculations were accurate? D) o
Did you ﬁnd, perhaps even in etrospect, that his mtelllgence was untoward or _’ , :

. ; dublous"

F 36 One of Mr, eranda’s responsrbllities dunng the penod When your T |
; respons:blhties overlapped was:managing the Republiean strategy dunng the ﬂoo,.

' fight on the nomination of Miguel Estrada to the court to which you aremow - '

o nomlnated A) Were you'in daily. contact with. Mr. Miranda during this period" B)
- If' you'were not; which members of your téam were responsrble for or assisted with .
: ,communications wrth him about the’ strategy for’ wrnning the conﬁrmatlon ol' Mr
Estrada" . R ; SR

37 A) Did Mr. Miranda ever convey to you or any member of the Whlte House
staff the allegation that Mr. Estrada was being opposed because he was Latino,

.":similar words? ‘B) Did you ever discuss this issue or: allegatlon with Mr. Miranda o
- any other Senate staffer; mcludlng Senator McConnell’s aide. John Abegg, who was -
meutroned in the SAA report as providing at least one of the stolen:computer.fi les to o

i “Senator Hatch’s chief nominatlons counsel, Rena Comisac, accordmg to

. Statement? C) Did you ever dlscuss thls issue or allegatlon with ny. Republlcan
'senate staffer or Senator? i : :

: »'__:_-38. A) Prior to the: Bob Novak colu n published on February 9 2003 did you. hear

.-that Democrauc Senators had et in January regarding the dec.ision 0. ﬁhbuster S ) '

_.the nomination of Miguel Estrada" Mr. Novak has admltted writing a column
- published that day based on compiter files that were stolen by others. ‘B) Did you
‘ever discuss the issue of Mr; Estrada s nomination or the ﬁhbuster with Mr. Novak?
C) Did he ever ‘indicate to. you that he had a sou¥ce or had seen a purported
,Democratlc stratégy memo on ‘the Estrada filibuster?: D) Did Mr;" Novak ever speak :
with'you or:any of your' colleagues in advance of' the date that column was. j "
'»‘about the decision to t' libuster the Estrada nomination?

- '_v39 A) At any time t‘rom January 30th untll November 14, id you ever hear

LA 4
- -that such-a; meetmg ‘occurred?:: B) ‘Prior to November 14, 2003, did you] hear that"

o there’ was a.computer file about any sach meeting? - According to-reports, ‘Senator

e . 'Kyl’s counsel Joe Matal received: -copies. of some of the Democratlc computer ﬂles

_‘from tbe Wall Street Joumal on November 14, 2003 C) Were you or anyone




'Whlte House given coples of the purported Democratlc computer ﬁles on November b
L 14 or November 13. by stafi' of the Wall Street Jourual or any other person"

B ~40 A) Dld you or'anyone at the Whlte House receive copxes of any purported
i Democratic computer file, electronically or in hard copy; prior to November 14, e

"7 2003 or at any time since then? B) If your answer is “no,” how do yon know.thatno . ... "~

" onéon the White House staff saw such a memo? Mr. -Gonzales wrote a letter in Lo

7 response to a letter of inquiry froni'Senator Leahy stating that the White Hotise i
.- would not conduct an internal investigation to determine whether any of the'stolen =~

computer files were given o White House aides. C) Did you personally conductany .-

£ inquiry into whether any attorney or. staﬂ' member oi' the White House received any R
-of the stolen memos" - Lt : g il

41, A) Please provide alist ol the names of every stal‘i' member who worked on’ ‘
" ‘judicial nominations at the White House from December 2001 through Decembe
“; 2003, during the period that' Mr. Miranda worked at the Senate and was stealing -

* . and reading Democratlc computer files, Also, please indicate who. i’rom the Justice
V'Department worked thh you on nominauons dunng this penod ' :

42 Accordlng to the SAA report, Mr eranda directed that Jason Lundell provxde’. .
computér files to the Executive Diréctor of the Committee for Justice, Sean - - "
" Rushton: You testified that you thought you “met him where the people from the :
% admnustratnon and from the Senate would speak to outside groups ‘Who'were
supporting the President's nominees, and he is a member. of a group that supports' S
" the President's nominees,” - A) Please describe:how you first met Mr. Rushton, how
%" often you have met with him or spoken with him about nommations, ‘and how ot'ten o
 you have recelved e-maii communications from him about judicial nommation .

S i43 A) How often dld you speak or. meet wnth, or recewe e-mail communlcations )
" .from, the leader of Committee for Justlce, C. Boyden Gray, about Judicial 7 -
nonunations issues?B) How often.did | you or members of the White House® ;
a 'nommatwns téam .meet with or speak wrth elther Mr .Rushton or Mr. Gray durlng e
' 520032 The Committee for Justice has been a strong defender of Mr.. Miranda ’sTole ., -
. in taking Democratic computer mes, ‘which is understandable I suppose: since they G
.. received computer files at Mr. Miranda’s direction accordlng to.Mr. Lundell. C)
Please describe for the Committee any contacts you had with Mr. Gray, Mr..
"+ & Rushton,, or Mr. Lundell by: phone, by e-mail or in person during your, work on

-Judlcial nominations

.7 44, A) Dld you keep a telephone log, appomtment book or any other document that oy
. makes any reference to Mr. Miranda, Mr. Lundell, Mr. Abegg, Mr, Dahl, Ms. :

. " Comisac, Mr. Lundell, Mr. Rushton, Mr. Gray, Mr. Novak, or Ms. Kay Daly -
‘ (whose organization pubhshed some ot‘ the purported stolen computer ﬁles)"' o

: 45 Mr Gray and Mr Rushton S group, Committee for Justice, has he]d Wit
" fundraisers with White House msxders hke Karl Rove as well as members of the

,‘\




4 e ¥ ; . P
‘one: of thelr fundraisers but you were not sure rl‘ you made a donatlon. A) Wlxich
fundralser or fundraisers of theirs‘drd you attend" B) Did you, ever donate any
. . ; v ' h

-of ‘Texas wrth Mr.. eranda" B) Did you ever dlscuss tlie Democratic or lrkely
' '_Democratlc strategy witll hlm on this nonunatlon that was, so lmportant to the

L meetmgs thh Mr. Miranda about this nomination” D) Did you. have any, e-mail
1'communlcation about this nomination with hlm" E) Did you have any, telephone

a8 opposed to process?” B) Didyou | hear thator any similar phrase use by. Mr :
T eranda, Mr. Lundell, Mr. Abegg, Mr' Dahl, Ms: Comisac, Mr.
Gray, or Ms Daly? R

4! A) Did you: work with Mr Miranda in ,his role in gettmg Majonty‘Leade
- to ‘schedule a day of “constltutional debate” on. tlie filibuster in March of 2003,
" ‘Vice President .Cheney presrded as President of the. Senate? B) Did you: discuss with's
Mr.Miranda; Mr. Abegg or any-other Republican staﬂ'er strategies for overcoming -
: the Democratic filibuster last spnng" C). Were any. outslde ‘organizations present'at
'mvolved in those discussions?:D) ‘Did you or any of yonr'colleagues dlseuss‘that
sue, orally‘or in writlng' with; Ms Co ) ‘Mr. Dahl?

Miranda as his cllief aide.on judicial nominatio B) Were you asked abou




whether you thought he wonld do a good job by anyone on his stat’i 2: C) Did yon
".recommend him? D). Did Mr. Gray, Ms. Daly or.any. other leader of conservatlve
) groups commend Mr. Miranda’s work on jndmal nommatxons to you"

=51. A) ln the’ ‘year 2002, ‘when Mr Miranda worked on the Judlciary Committee,

" . -did you have any communication with Mr. Miranda in 2002 about the nomination -~ .
:_of Judge Dennis Shedd to the Fourth Circuit?. B) Who on thé White House staff was. it

! - iavolved:in the Shedd nonunatlon, dllnng the Commlttee consideration and the T‘ .

. floor consideratlon" C) Which Senate staffers did you or- White House staff work

L with on this nonunat:lon" D) Who worked on this nommation at the Jnstice o

e Department" E) Did Mr. Miranda ever mention to You his views on. the pace of .

", - «consideration of the Sheédd nomination?.’ F) Did you ever have any commnnicatlon,

< orally orin writing, about this matter with Mr. Miranda, Mr., Lundell, Mr. Abegg,

> “Mr. Dahl, Ms.. Comisac, Mr. Lundell, Mr.-Rushton, Mr Gray, Mr. Novak, or Ms. o e

=~ Daly?- G) ‘Did you get any information about when that hearing might be scheduled R S R

="~ in advance of the official notice of that hearing'I H) Dld you ever see any proposed EoEe e

questlons for. Judge Shedd that nnght be asked by Senate Democrats in advance of ' USRS &

;= that hearing" I) Weré you aware prior to Judge Shedd’s hearing that there were;’ T e
iy concerns about Jndge Shedd’s civrl rights record? ‘How so? e

52, A) From December 2001 throngh November \14 2003, did you ever hear ori
“learn that any Republlcan ‘staffer claimed: to have a Demidcratic mole or source: or ah
s %conscience stricken” Democrat who was. provxding Mr. Miranda or any other -
T staffer with information about the hearing ‘schedule or Democratlc strategy" B)
: Dnrlng this period did you ever hear a claim that there was a supposed computer: -
.. - glitch.or'security weakness that allowed Democratic computer files to be spied npon
i read stolen, pnnted or downloaded pnor to November 1420032 T

‘.553 A) Dld you attend the nonnnatxon hearlng for Mignel Estrada? B) Did yon
- speak with Mr. Miranda, Mr. Lundell; Mr. ‘Abegg, Mr. Dahl, Ms. Comisa¢;Mr.”~ *. "
e Lnndell, Mr. Rushiton, Mr. Gray, Mr. Novak; or Ms. Daly at that hearlng orabout
i that heanng" C) Did you get any inforination about when that hearing nnght be
5 scheduled i advanee of the-official notice of that hearlng? D) Who in the White "

. ‘House'and at Justice worked on that nomination at that stage" E) Did anyof them .
- getthat information" How do you know? F) Did Yyou eversee or- hear: about any ST

in

5 possxble questions from Senate Democ ats for Mr. Estrada that rmght be asked,
f advance ot’ that hearing" o G Ll o

54. A) Did you attend the fi st nominatlon hearing for Pnscilla Owen" B).Dld yon. *
speak with Mr. Miranda, Mr. Lundell, Mr. Abegg, Mr, Dahl, Ms. Comisac,'M PR
_ -, Lundell, Mr. Rushton, Mr. Gray, Mr. Novak; or Ms Daly at that hearing or‘about .
% that hearing? C) Did’ you get any information’ abont when that hearing might: be .
o scheduled in adyance of the: official notice of that heanng” D) Did you‘ever seé.or -
" 'hear‘about any proposed qnestlons for Justxce Owen ‘that Senate Democrats might :
»-_-ask her in advnnce of that heanng? k A R




A) Dld you attend the nommatlon heann or. D. Brooks Smith" B) Dld you
: speak with Mr. eranda, M¥. Lundell; Mr. Abegg, Mr. Dahl, Ms.’ Comxsac, Mr.
~Lundell, ‘Mr. Rushton, Mr.. Gray, vak, or Ms. Daly at that hearmg or about
that heanng" © Did you.get any ml’ormatron ‘about when that hearing might be.
scheduled'in advance of the official: noﬁce of that hearing? D) Did you ever see or.
' “hear, aboiit any proposed questlons for Jndge Sl’mth that Senate Democrats mlght
: ask hlm in advance of that hearing"

leglslatlve votxng record on crvll rig|
Soverelgnty Comnnssron or hls pal

possrbly learn to defend [hls] cllen He hlmself or. thmngh vo'ne‘ o
shared some of tlns valnable lnformatlon Wwith Mr. Novak and oth

5 outreach to conservative gronps and workmg wnth the Wlnte House, yet yon are
v .prepared to state nnequxvocally that you never saw or heard that Mr Miranda had
) fil . -

iranda or ny written commnnlcatlon o
ird party about judlcral nomlnatxons or the

. and’ emads about the Judxcml conﬁrmatlon procesé Thcse m tings, !
calls and; emad  were typical of how judicial conﬁrmauons have been hand]ed i past
Adrmmstratlons ‘Inever lcnew or suspected that hc or others had obtamed mformatxo




s leg:slanve;affaus pcrsonncl in thefAdmmstratlon and on thevCommxttee, talked oﬁen o
. the staffs of Democratic members to appropnately obtain as.much informationas’
,possxble about heanngs, questions, concerns, individual nominees, and the like.. Such “
mqumes and conversations are standard and appropriate'on lboth sides, and they tend to

" generate ¢ and reveal a great deal of relevant information thatis shared by both mdv ’ of the

vCommxttee with the other side and with'the: Admunstratxon. :

Scnators on the Committee and thenr staﬁ“s have been open about hkely quesuons and

an)? mdmdual heanngs Ask explamed to Senator Durbm at my heanng, I cannot be sure.
- which of the. information 1mpartcd orally orin wntmg by Senate staffers or othets 1 may
N _have been denved in whole or.in part. from mformauon obtamed ﬁom Democratxc :




Responses of Brett M.
to. the Wntten Questions ol Senator Kenned

. FOLLOW-UP ON QUESTIONS AT THE HEARIN G

THE DEMOCRATIC COMPUTER FILES

As you know, the questlons surroundmg the mproper access to and disseminatlon

.of the Senate Democratic computer ﬁles have béen referred for investlgation bya

speclal prosecutor.’ Since your office worked dlrectly with both a: key perpetrator
-aud with other individuals.and groups who appear to have recelved miaterials from
the t" les, on 1 the very: subject of most. ol' the f'les known to have been downloaded, it
is to be expected that you and your ofﬁce will be subjects of this investlgatlon ‘We -

therefore need to be as.sure as we can, ‘before processmg your nomination, that we i

have all of the' information regardlng your possible mvolvement in_or knowledge of

he: matters under mvestrgation < : B

You were asked a number of questlons regarding this; matter by Senators from both

. parties (see, e.8., pages 35-37, 97-100,.112-114 of the- ‘Transcript of the Hearing on A

“the. Nomination of Brett M. _Kavanaugh, “heanng transcrlpt”) Tn'somg cases the
questions as; asked were framed, or your answers were framed, in ways that;”

S restricted or limited them in some way, either by:time frame (e €::; pas ‘present,vat,

" "before or. after a certain time), partlcular person (e:2.; 5. Rushton, Gray, Daly),
- qualifier (e.g.; “usually,” “documents” vs. “xnformation”) oran: ambiguous ;
: "descnptlon (e.g., “that matter”), or otherwrse. In some cases your answers were

i unresponsnve even to the questxons as-asked.

. Would you kmdly revrew all of your testimony‘ on thrs subject, and;‘amphi'y each of :
your answers to prov:de and make clear that you aré providing all; of the .. '
information you have on the entire subject without regard: to: any restrictions or
. ,hmltatlons or qualifiers.in the original quesuons or your answers. In addition,
. where, on review you see that your ansyers weré not fully responsive or were. ki
'misleading in any way in view of your “éntire knowledge of the subject at any point
:in tlme, please provide fuliy responsrve answers. .
- A : i
. For example, wben you were asked about the circumstances of your meetlngs wnth e
’:‘.,Mauuel Miranda, you responded with what they “usually were. ‘In such a case,”

you should- provrde what the .circumstances were in all instances, whether usual or = »

; unUsuaI

Y Simxlarly, you were asked two question_s ab t‘whether you reeeived do 1m
information that “appeared” to come from or that “you believed or were led
believe” came from Democratie files., Both' answers ‘were in the negative but were |
explamed by almost identical’ statements ‘not responsrve to the questlons, that you
L .were not aware of thnt matter untll l learned ol' itin the med' Xt For P




) purposes yon should eonsider ‘that you were asked ' “Did Mr. Miranda (or anyone o
‘lse) éver share, reference or provide you wnth any documents: (or other facts,
chiedules, positions, plans or other information) that appeared toyou (then orat.

ny subsequent time, especially after you had become aware of the Republican .
ccess to Democratic files and had seen the ﬁles posted on thie web or: provided to

i he media and to groups or-persons: ‘with whom you wereein-touch) to have been -

- drafted or prepared by (or obtained or derived from;the files, emails or other: -

S communications ol) Democrat:c staﬂ' members of the Senate Ju’ leiary Committee"

earing transcript to read its reference to “Associate White House Counsels” as
. ;ineluding any interested White House staff, such as those in the Public Liaison' or

! Leglslatxve Affairs offices, to remove ‘your ¢ own liitation to: whether they were”
“aware” of the source of the materials and. lns 'ad,respond to the question ‘asked,
"i.6., did-they have access to: the materials (orv‘ ormation), whether or not they were

L “aware” of the souree

As another example, you shonld review you answers to the questions regardlng
Boyden Gray on pages 113-114 of the hearlng transcript, and remove your ‘repeated
limitatlon to“since T have been staff secretary,” ;providing: detalled inl‘ormation on.

) your relatnonship to Mr Gray throughout your. White House employment. Sy

short, whether ornot you believe ’the questions as asked should have elicnted this".
iinformation at the hearing, please fully disclose i now, thllout standmg on semantic
. limitations in the original questions or. in this suhmisslon, everything you know, or
i retrospect now ‘realize or believe, about: the circumstances surroundmg the aceess,
. 1o, the- Democratlc ﬁles, the use and: dissemmation of the content or inlormation i
'derived from these files, and the availablhty of that content or information to you or -
anyone else.in the ‘White House, the: Justice Department, the groups supportxng the

esident’s nominations, or anyone else outside the Democratie oﬂices ot‘ thi

ieiary Committee. ; R -

I this request is any way unclear, or leaves open any hasls on which yon might
] ink that you need not provrde everything you know on the entire sub;ect,‘ lease
le us know promptly, and we wlll clanfy the request.

J oce
been obtamed ﬁ'om Democratlc oomputer ﬁles Also, to. clanfy one statement i in your"
s, L was mfoxmed that I am ot a target or wbject of the mvestigatxon mto this ;

: L [ : vere part of regular meétings
telephone calls, and emails about the jlldlClal conﬁrmation Pprocess.: Thwe meetmgs, .
Is, an ails were typx ] of how. judiclal nﬁrmanons have been ]




: about hearmgs, quesnons, concerns; md1v1dual nommees, ‘and the like. Such mqum R

-and conversations:aré standard and appropnate onboth: suies, and- they tend to generate

.and Teveal a great deal of relevant inforrhation th is shared by both sxdes of the L
8 ommxttee with the other side and; wn.h the Adm pistration! In my expenence th

£ : enators on the ommittee and. their staffs have been'open about’ hkely quesuons ‘and’

general concems, and many Senators.and staffers on both s1des Thave prov:ded helpful

* “information with- respect to timing of heanngs, speclﬁc concems about nominees; and:
overall plans: and strategy. Usually,. for'example, Senators on both sides would expla.m
any areas of concern to the Adtmmstratlon and often- dxrectly to the nominees well befor
-any individual heanngs AsT explamed to Senator Durbin‘at my heanng, T'cannét be sure
whwh of the mfom]atlon xmpa.rted orally orin-writing by Senate staffers or others’ may
-+ have. been derived in whole or in part from: information obtained from' Démocratic .
eomputer files."To Teiterate; before there.was a pubhc revelation of the ‘matter in lat
#:0.2003; Twas not aware nor dldl suspect that: mfon'nauon related to the: Senate’s Judxmal. :
S conﬁrmanons process had been obtamed ﬁ-om Democratxc computer ﬁ]es ' :




},_';'120 T ", &

L 2 Since Boyden Gray has been pubhely ldenhﬁed as a supporter oi'
‘and spokesman for the Wlnte House on snbjects relating to .-
- judicial nomxnatlons, please state whether you agree with his -
. fpublic defenses of Mr. Miranda, whether you or anyone at the
~“White House have mdicated to him that since, he is so.identified-
i with_ the Wlute House, he should desist l'rom defendmg Mr. i

e of lhe Wlute House. l‘am not famxhar w1th parhcular pubhc staterncnts Mrv Gray may

3. ln view of Mr. Gonzales’ rel'nsal to mvestigate the snbject, please :
- state whether your “(expanded) answer to the qirestion on page 37+
- about whether “any other Associate: White House Counsels had
.~ .access” to the materials atissue is based on your own ai'ﬁrmatwe g
s knowledge of what other White House staff knew or on yonr lack c
of knowledge ol’ what other staff knew SN L

Response See my\response to IA

Please state whether Mr. eranda was ever involved in any of R
‘the moot: conrts or: other meetings; conference calls, or_ . '
L eonversations to prepare nommees i‘or their heanngs. lf so,
: -_.,.wluchones? : i '_ T ,' e

‘a. Did yon ever meet with a nominee together wrth Mr. ,' ;
.. Miranda to’ prepare the nomiinee to testify before the i
.. Senate Jndieiary Committee? Ifso, please descnbe that

preparatwn 'and Mr. Mxranda’s role in it.

i Dld Mr. Miranda ever dlrectly or indlrectly convey-to an'
! nominee, or.to anyone involved i preparing any
. .-whether orally orin writing, any questions or areas of .
_-questioning that he suggested the nominee might be: aske
" by any member of the Senate Judiciary. Commrttee? If so,
<. " please deseribe the' circumstaneee in which this occurred
" and identify €ach nominee as:to whose nomlnation Mr. .
: ;Mrranda s suggestion was mnde. I' A v

- /Response See myresponse to




= ' .Please describe any eﬂorts:you made, before or after your
" hearing, to review the ‘materials and mformatnon ‘you recewed
w7 from Mr. Miranda, otlxer Wlnte House staff the Justlce

. Dnd Mr. Mn-anda evertell ; you,. uggest, or hint i |n any manner’
f_’that he lnad a “source” or. “mole” or other means of obtain

P

group of conservatives and hbertarians interested in the current state of the legal.
“order,” The' Society. decnes, without attrlbutmg it to anyone in particular, :

orthodox liberal | ideology which adyocates a centrahzed and uniform society» n
in pnrsult of lts goals has “created; v : riar

: wed: in plemente ‘the goals of the
‘Soclety, would you still assert that. yon would not be “taking a; position on’ lssues” i
andnot pursuing “g platform”" o .




i role in more detail

Jof the heanng transcnpt, as to what if anything was done after

“the revelations'in the media abont the RAGA. issue. Please

-so ini full now. Did you or anyone else in the White House. or

‘,-Justice Department check t_' 4 issue out in more detail,: have i¢
nvestlgated fnrther, questlon the nomlnee ‘abo :

the RNC o determine who had the records that the nominee
~-said they had?: Please provide details on what was done; the
esul 'ol' any in mry, and who recelved those results; .

»lappropnate in tlns context forvme to. comment o
‘mtemal Executwe Branch oommumcatlo

: the 11“ Circuit" Were you aware that the recess which was
Y going to be used was an intravsession recess of five business‘
,days surroundmg a thre&day holiday weekend" Were ou_

5 shortest: pnor recess used for appointment of an Arﬂcle III :
judge durmg an intra-session reccss was a recess ot 35 days"

: pronse It would not be appropnate in: ﬂns context for me to dlscuss any intemal e
. Executive Branch communications on ‘this matter. ' The Unit 'es Court of Appeals :
for the Elcventh Cu'cuxt has upheld the: appo’ ntment of Iudge Pryor




- .At your nonnnation hearmg, asked whether yon assxsted i
. préparing William Pryor to testlfy before the Senate Jndlciary
- Committee. At that time, you indicated that you ‘may have
N partlclpated in a.“moot court” session to’ prepare Mr. Pryor, :
but that you could not recall. Now that you have had L
- additional time to. review your work on nominations matters,
L please clarit'y whether you, did in fact partlcipate'in amoot .
o conrt preparation of Mr ryo Lo

i "statements that Mr. Pryor had 'made, including his descriptlon
i oi' Roe v. Wade as “the worst abomlnatlon of constltntional Inw :

X gl

) federal judges to guarantee that the jndlciary is independent, and.

- does not simply reflect the political views of a particular President.

"The idea that federal jndges should be independent of the other’

. two branehes of government is‘one of the most imponant aspects
‘of our democracy As 1 mentloned durlng your' eonﬁrmatmn :
'hearmg, after the Snpreme Conrt’s 5.t0'4 decision in- Bush v: Go -
“William: Pryor stated'that he had -wanted ¢ e decision to be. . i

v “decided 5 t6 4, so tliat President Bush “wonld have a l‘nll

:appreciation of the )udiciary and. judlcial selection, so we can ha
* ''mo more. appointments hke Justice Souter.”: If all- Judges foll' wed

“Mr. Pryor s view, the courts would be little mcre than an's rm of
the. Executive ‘Branch. Do, yowbelieve this is an appmpriate view
for a nominee to:a federal court? ‘Do’ you agree wrth Mr: Pryo
,vlew about the Tol '_'f federal judges? . .




: Response Iunderstand respect, and fully appreciate need for an mdependent

- Judiciary. Iknow how nnportant an mdependent Judiciary is to our system of 7
govemment to the rule oflaw, and to the Amencanpeople ‘Tt would not'be appropnate :
©-in tlns context for me to comment on the rec rds or statements of other nominees. L

- D‘." LEGAL ] XPER[ENC 'AND I OLE IN JUI)ICI.AL NOM]NATIONS
L During your Apri'l 27, 2004, nominanon heanng, yon testlﬁed
- - about your role in judicial nominatlons Quring the current !
‘Bush Administration and stated that you. focused o, “certain
3 vcircult eourt nominatnons” and on nominees from partlcular
. ,‘:f'parts of the country e . : X

- Please note the month and; year when you ﬁrst began 2 RO
- working .on matters related to jndleial nomlnations and, e
. nominatlons, the date on wlnch your mvolvement in
,such matters eeased o

B Wlueh normnees dld you work on, in any capacity? '

A lWlﬂl respect to each of the nonnnees hsted in response,

o ;f'above, please describe your role in selectmg, vettlng, or:
: recommendlng them for nomlnatlon to the federal -
¢, ;. courts of appeals, and please descnbe the role you "
; played in their preparation for. testimony or: responses y
~to wrltten questlons vv_/ G

- Response Ibegan workmg in the Wlute House Counsel’s Oﬂice in January 2001 and )
. became Staff Secretary in July 2003. Ibegan. worldng on Judlclal riominations in January
. :2001.- When Tbecame Staff, Secretary T-usually did not work on ]udlclal nommatrons :
- _except to handle certam paperwork for: the Pres:dent ' e

R ¢ was one of exght assoclate eounsels m the Whrte House RS
o partlcxpated in the )udlclal selectxon processt AtTudge Gonzales du'ectlon, we dwxded L
up states for district court nommatlons, and we divided up appeals court nominations as ¢ .

7 vacancies arose, Our roles included discussions with staffs of home-State Senators and:

¥ other state and local ofﬁcmls review of candidates’ reeords parhcxpahon in'candidaté
o interviews (usually with Judge Gonzales and/or his deputy and Depanment of Justice”
R : ‘lawyers), and participation in meetings; of the Judxcna] selection commlttee chamed by

e 'Judge Gonzales: That committee would make recommendatxons and provide advice to
.o thel Presidént. ’I‘hroughout this process, we worked collaboratlvely with: Department of -
.- Justice attorneys.. It is.fair to'say.that:all ‘of the attomeys:in the White House Counsel' '
e ofﬁce who' worked on judges (usally ten lawyers) parhclpated in dxscussxons

S meetmgs concemmg all'of the Premdent s Judwlal nommatlons '




" noted that: you have’ held several government positions, but did-~
" not identify whether you have any experience i ‘Iabor Iaw, -
";-Please clanfy whether You worked o’ any cases or lcgal ;
" matters. mvolving Tabor Jaw clalms, and if soy please identify
e the case and. descnbe the nature of your work., :

o _:Respons v As1 stated at my hearmg, I have"spent the majonty of my professxonal ‘career:
: in public. service: My primary.experiénce in labor law has been with respect to cases I
s '.worked'-o'nfas alaw clerk, includi ng for e Kennedy, and as a lawyer inthe S icito
' 'General’s office.. .

o Americans wnth D abrhtles Act. Please also descrrbe any egal
o experience you may. have involvmg the Endangered Specles :

Response' As Istated at my heanng, I have sp t the majonty of my, professxonal areer .
- in publlc service. My. primary experience in'd ablhty and envuonmmtal aw )
ases | worked'on as a: law clerk, mcludmg for Justice Kennedy, and as a lawyer 1
ohcxtor General’s ofﬁce i :




In response toa quesuon from Sen or. Schumer dunng the :
R hearing onyour nomination, you stated that you believed that .
. you had attended a fundraiser for the Committee for Justice on .
‘... atleast one occasion. You' could not recall whether you madea
"+ donation at that event,hut indicat that you would 9heck to .
:confrm lhis Iact. o . !

L jPlease lndicate whether you have. ever attended a
S fundraiser for: the Committee for Justice; and if so,
* when! In addntion, please ] list any ( contnhutxons you o
have: made to. th ) ,organlzation and when‘they :

‘Please state whether you have attended a: fundraiser for
. the’ Coahdon for a Faxr Judlclary, and if S0, when. In :
: »-'_addltlon, please hst “any eontributlons you! have made

- Response‘ L attended one Fnday happy hour hosted by the Commmee for Justlee m
: Washmgton, D.C. in'the summer of 2003. Several hundred peoplé attended., I i
'may have’ spent about $20 at the happy ] hour. Other than that, I have not attend any

; events for the Coalmon for a Fan Judici :




5You have testlﬁe' that, s part of your work ‘on judlclal )
nomxnations, you coordinated with the Whlte Hotise Press .
* Office and with outsnde organlzatlons regardlng nominees. As
~you know; Democrats who ralsed conceriis about some of the”
Admmistrauon ’s most controversial nominees have ‘been called
antl-Black, antr-Latmo, antl-Southern and antl-Catholie by :
some of these outsnde organizations. e

- Dnd you pla any. role in eneouraglng conservatlve L
S orgamzation and cousérvative media’in these

' charaetenzatlons of. Senators who opposed judiexal

k nommees" : .

"'b_Do you agree that sueh cllaracterizatxons are .
. unacceptahle and nnslead the pubhe about the judmal :
i "‘_ nommatlons process" b B

4:.What lf anything dld yon do to stop these White House

g snpported orgamzatxons and surrogates l‘rom contmuing t.
' make these changes? - SAPRTY

K Response' I spoke to. and met wnh members of outsnde orgamzatlons Who 3 were mteres ed’
in the judicial nommatlon and conﬁxmauon process.” T have never encouraged anyone to

. ,-portray ‘Senators in the ways ‘déscribed in’ thls question,-No one.in the. Admmishat:on to

oy, knowledge has ever made, suggested or countenanced such charges i

The OlT ice. of ‘the Counsel to the President plays a-major role in declsron-makmg :
wrth respect to'access to Executive Branch ‘materials'and inquiries lnto allegations.of :
improper actmtles by White House stafl. Please prowde a detailed: desenption of
your rolei m those! actmties, and speciﬂc responses to.the quesﬁons below, answering
any “yes” or no” questnons Witha. “yes” or-“no™ before providing any explanatlons
If'any of your answers are elassnf‘ ed, please : separate the classified portions to the
'-.:maximum extent posslble, and provide a classrﬁed -and unclasslf ed: version of such




CIA LEAK INVESTIG TION ‘

oF become familiar vnth evidence relatmg'ln any way to this
matter" If so, please provxde the details of what yon di

’Have yon been questloned‘ by the Speclal Prosecutor, tlie FBI,
T anyone else about this matter" e

: Were you involved in any internal inyesti ation wrthin the
Execntlve Braneh as to this. matter? ir’s so, please: provide th

As a resnlt oi anything yon did, saw, read or: heard, do you
know who the person(s) was (were) who communieated
S mformauon about Ms. Plame to the media? lf 5o please
provide tl:e detmls of wliat you lcnow. AT B

‘your knowledge, what el‘forts were made by your o
" office’or any other office in the White House: to determine whi
. disclosed the Plame. informatwn" ‘Were you satisfied that
vf‘_:pOSSIble efforts ‘Wwere inadé to discover the; facts? ‘What oth’
steps. could have \been taken that were not taken" Did -yon

. R4 artici L d { d:bythe g
i Counsel’s ofﬁee before materials on tlnis snbject reqneste" by.
"o the Department of Jnstice were provided to the Departm 2

& Please descri ) ole i




8. ‘What steps do you belleve should have been or should be taken®
. agalnst anyone mvolved in dlsclosing the Plame mformation" 0

i-Did you or anyone else in yonr oﬂ'lce or,. to the best of your .
* - knowledge, elsewhere in the White House, have: any contact i

~2001 or'2002 with (a) any member orstaff of the Senate ' :
Judiciary Committee, or’ (b) any. other Senator or Senate stal'f N
with respect to tbe Commmee’s desn'e to investigate i issues’
relating to the 911 attacks? If so, please provnde details of .

‘what you did‘and what you know. Whatdo you knor about

‘the eﬂ'orts gleny'authonzatlon nnding t'or tha L

E mquiry,into&/ll as described in~th_é. A.PPfendix-to‘ their\Repor't
S In partlcular, djd you or. your off’ ice: pamclpate in any way ‘in




' implementmg the White’ House opposmon to the: estabhslune '

" of the 911’ ‘Comnmission’ ‘before September 2002; (b) in .

.jnegotlating the details of the leg;slation establishing the kS
Commission s mandate and structure once the Wlnte House 2

l mformation" Please dwcribe your own role in detall
» d1d not work: on thxs matter

‘Were You in any way responsxble for the White House RN
C "‘statements that it-was impermissible for Ms. Rice to twtxfy and
- for the White House:to release the August 6"’ 2001 PDB? I so‘ :

! please dwcribe your role in deta L .

e Response 1 dld not work on' thls matter‘

- 'Do yon ‘see any meanmgfnl distinctions between Presndent
LT ,Ford’s jpublic testimony before a House snbcommxttee in 1974
o nnd Prwdent Bush’s appearance before the 9/11 Commlsswn
' stify his refusal to testify in pubhc? ' :

nse: I d not work o thls matter .




l.> Accordmg to your Judrclary Committee quesﬁonnarre, whrle workrng in. the W]nte 2
-House Counsel’s ofﬂee, you “worked on the uommation aud conﬁrmation ol' federal

: Response The responsrblhty for rewewxng backgound mvcstlgaho files was perform by. the } '
Counsel and Deputy Counsel to the Presndent as: ‘well as attorneys in the Department of Justice. -

2 Do you believe that adherence to striet ethical standards is:an unportant quahl' ca o
for being'a federal judge? . -

g Response Yes,

. '3 Dunng the Senate S. consrderatlon of Judge Charles Plckermg S uormnatlon to the F h
 Circuit; the Judiciary’ Comnmittee learned'that’ he solicited'and collected letters of Suppe
.. from lawyers who had appeared in'his courtroom and praetreed in ' his district. It]ater™ =
" becarie .appareut that some of these Iawyers had cases ‘pending before him when they wrote I
* “the letters that Judge Pickering requested Prof. Stephen Gillers:of NYU Law School has
“written: - “Judge Pickering’s solicitation creates the appearanee of impropnety in’ violation
of Ganon 2of the Code of Conduct for U.S. Judges. .. .. The impropriety becomes S
' particularly acute ll‘ lawyers or- litlgants wrth matters eurrently pending before the Ju ge

0 yon beheve that Jndge Plckenn s
v._obligatlons oI a l’ederal judge? :

of support from lawy ) (I
-who practlce before them and ask that those letters be sent directly to him'to, be t'orwar d ’
to the Senate Judlclary Committee" s

T Recponse 1 beheve Judge Plckermg addressed mqumes about tlus matter in'his conﬁnnatlon

. heanngs It would not be appropriate in thls context for ‘me to comment on, the record of another
-nommee or on internal Bxecutlve Branch commy DU 5 L

Durmg th Senate’s eonslderatlon of Judge D. Brook S ith’s nominanon to the ‘Third
~C cuit, the Judlclary Comnuttee learned that Judge: Smith had: not resrgned from the’
‘Spruce: Creek Rod and: Gun Club until 1999, even though he ‘had promrsed dunng a’




e answers to quesnons abont that membership in the club" Did ¥
| 'questlons on thls matter before they were snh"_'ﬁ itted

K

5, Al o in connectlon w1th Jndge Smlth’s nominaﬁon, the Committee cousidered
auegauons that he vnolated the Jjudicial disquahfication statute, 28 U.S.C. secﬁon 455, by

0

Were you aware of the controversy over Jndg 'Smith’ andling of the SECY. Black and :

. Unixed States v. Black cases wlnen he was bemg considered for no! ation to the Tlur

' t.Do you beheve it Jndge Smith’s actions ln‘these cases. were eonsxstent with lns
,obligations under the jndicial disqnaliﬁcaﬁon-statnte and the Code'ol' Conduct?

-Response I beheve Judge SmJth addressed inquiries about this matter in hxs conﬁnnahon .
Leanng It wonld not be apptopnate in'this context.for:me to comment on the reoord of another
‘ nommee or on mtemal Executwe anch commumcanons

: : .you may know, l have qnestioned a number of jndlcial nomlnees abont their:,
“ acceptance of what some have termed “junkets’ for judges” — free trips.to education
. seminars sponsored by ideological organizations: such as Montana-based Fonndat:on for
“'Reséarch on Econoniics and the Environment (“FREE"). In answer to a wrmen question, "
-Judge Smith stated that under Advisoiy Committeé Opinion No:. 67, 'which sets out the: - -
“ethical obligations' of. judges who wish to go.on such trips, he did not need to inquire about . -
:* _the sonrces of funding of seminars pnt on by the Law and Economics Center at George
: Mason Universnty L :




Do.you 'ggree with Judge Smith’s inte retation of Advisory Committee Opinion No. 677

epresentatlve.” lndeed, he admits that he was’ actively campaigning for omce, slaﬁng
go| to tuncﬁons, 80 block walklng, that sor! of thing » The Code of Condnct prolnbl

another nommee or on mtemal Execu ive. Branch commmucatlons




" particular case, for exan:ple‘ she said: “I sense: that I'dm mithe pos:txon ofa sluer at the
top of the hill, because you are’ asldng me how I would have voted in Rust v.: Sullxvan I
o (1991) - Another member ‘of this committee: wou!d like to know how I might: vote in that :

" - case or anotherone. “TEhave resisted descendmg that slope, because once you ask 1 me

. ;about this case, then you lel ask in¢ about anothér case that is over and done; and
another case.”- Hearing at 494; She made:this and related points several tiimes in her

‘hearing; Hearing at 474 (“1 agree that those cases are the Supreme Court’s preeedent Lo
‘have no agendato dlsplace them, and that’s:about all I can’say.”); Hearing'at 542'(“1 have e

: "tned relxgnously to refrain from mmentmg ona number of Court decisions” ’) Jusnce

N Gmsburg specnﬁcally refused to comment on whether a parucular decision. wasan_

" example.of Judlclal activism, mrmg : \558 Justice Gmsburg explamed that the,
princtiple she was applymg in declinin ‘answer these quest:ons was the “best terests

ceuses, and Jin‘the instance of Justlce Pnscilla ‘Owen as described by White House :

ounsel and then-’l‘exas Supreme Court Justice Alberto Gonzalel, engaged in
“unconscionable judicial ctivism” on.the antx-choiee side of a'case that came befor
her asa jud‘ . . Co

i eeordlof Democrauc Senators makes it patently clear that none of us
has a,lltmus test when we vote on judges ‘We have voted for dozens wbo are .




emonstrably antl—chonce. ‘Many,‘however,‘ ieve that this Ad; iiiistfati_@;i ha#_a‘
T tmus testwhenltcomes to‘clmosm, ) che Tl

: "wing for thelr role in the conﬁrmation of federal judg,
’-groups on both sides, representing the interests of mllh




o -Admmnstratlon and the below-hsted onts:de groups and non-gowrnment employees
: reg:rding ]Bdicial nominatlons, including but not limited ¢o their roles in idenufying" e
L individuals for judieial nommatlons, advocating l’or or against their nominations, '

. jC Boyden Gray .
. Coalition for a Falr J'

. “KayDaly ‘

" . Seam, Rushton

N before Admmistration oll'licials leaked the 1dent1ty of then-covert CIA operatlv
.. Valerie Plame to refaliate for her Imsband’s authonng an op-ed that criticized t
S Administration. As staff’ secretary, you controi the ﬂow oi' most paper to the .

2 President. MS‘ Plame’ : :

o I want to’ be absolntely clear that T have no reason to beheve you had :
. anytlnng to do-with the leaking of Ms. Plame’s nanie or that you ‘know: anyﬂung
" ‘about who committed that crime, . However, given that you have been nominated. f r
“such a high post and ngen the positions. you have held in the;White House, -both in
he eounsel’s ofl'ice and as staff secretary, 1 believe we have duty to'g
responses to the Ioilowing questions on the record. S

o the Plame case, regarding the Piame case?

. v'i :Have you testlﬂed in the Grand Jury ‘ the Plame case? :

: fHave you been ,told that-you are either'a target or a snbjeet of the
investigation into tlie _crimlnal leaking of Ms. Plames ldentlty




consideration ‘of any other. actlons directed. toward
Ambassador Joe: Wnlson after pubhcatlon oi his

Response" L began my service as Staff Secretary m early July 2003 T'amno
wnh the facts relatmg to thls matter d the answer to these questmns isn




Responses ot’ Brett M. Kavanaugh to the
Wntten Questions oi Senator Durbm

1. At your nonunatlon hearing, you dlscussed your lnvolvement in:the judleial
.,noxmnatlon process-when you worked in the White House Counsel’s office. You
Lt mdicated thatyou were involved in bothi the selectlon side and the conﬁrmatlon

:.side; but  you described only the confirmation side. Please provlde detalls about - )

. your. role iin'the selection slde. What was the nature of your role in selectlng judlcinl
;nomxnees l‘or Presrdent Bush? L :

_ vResponse I was one of eight assocxate oounsels in the Wlnte House Counsel’s ofﬁce who A
"partwpated inithe Judu:lal selection process. At Judge Gonzales™ direction,: we divided
L uup states for district court nominations, and we divided up appeals court nominations as
. vacancies arose. Our roles included discussioris with staffs of home-State Senators and .
lher state and local- officials, review of candidates’ records, pamelpatxon in candidate -
< interviews (usually with Judge Gonzales and/or his depnty and’ Department of Justice . .
: lawyers), and participation in meetmgs of the Judlcxal selectlon committee chaired by - "
- Judge Gongzales. That commlttee would make recommendahons ‘and provide adyice to: v
" the President, Throughout this process, we worked collabora.uvely with Department of -
. Justice- attorneys It.is fair to say that all of the attoriieys in the: “Whité House:Counsel’s:
office:who worked ori judges (usually ten lawyers) parhcxpated in drscussmns and SO
rneetmgs concermng all of the Presxdent s Judxcml nommauons S 7

: At the dlslnct court Ievel 1 assnsted w1th nommatxons from Illmoxs Idaho Anzona, :

Maryland, Callforma. and Pennsylvania, among other states. In assxstmg with Illmoxs_ :

" district court nominations, I worked with members of your staff, as well as staff who

; worked for Senator Fitzgerald. 1 assisted. several court of appeals nominees on the ;"

: conﬁrmahon side of the process, mcludmg Judge Consuelo Callahan, Judge Steve:: .
‘Colloton, Judge Carlos Bea;’ Justice Pnsellla Owen, nguel Estrada, and Judge Carolyn ]

Kuhl among others N

2. For the following judiclal nominees, please mdicate. (A) whether you : o
reeommended the nomlnee for the’ position to ‘Which'heé or she was nominated, and i

i (B) the natire of your involvernént in their'seléction and confirmation: Miguel"
Estrada, Charles Pickering, Priscilla Owen, Wllham Pryor, Carolyn Kukl, Janice < -
~ Rogers Brown, William Myers 111, Claude Allen, Terrence Boyle, D. Brooks Smith, ™

" Dennis Shedd; Michael McConnell, J effrey Sutton, J ohn Roherts, Jay Bybee, Tk

v 'Timothy 'l‘ymkov:ch Wllliam Haynes, J Leon Holmee, aud Paul Cassell.

».,vResponse It would not be appmpnate in thxs eontext for me to dlsclose advxce and Sl

o recommendations. that-were provided to the President or J udge Gonzales.’ As Inoted m sy
*Tesponse to Quecuon 1T participated in the meetmgs ofa Judlclal selectlon comnnttee

. that was responsible for making recommendatxous to the President. ‘During my nme each‘

".of the nominees listed in your quectlon was evaluated and dlscussed. As with pnor E

b Admnnstmuons the Wlute House Counsel s Oﬂiee and Deparlment of Justlce attomeys s




‘Judge Steve Colloton, Judge Catlos Bea, Justlce
_Judge Carolyn Kuhl among others SaE

nomlnee" Why?

Responsc The Presrdent has selected judicral no; 5
“including their mtcllect , integrity, ‘and temperament and whether they will fan'ly and %
. ~';stnctly interpret the law As faras Tam aware, the majonty of Premdent Bush’s judlCI
~ . niéminees have not been members of the Federalist Soci LR .

4 In your capaclty as Stal‘l' Secretary and: Assistant to’ the -Preﬂdent, have you B
. worked on judicial nominations issues either formally.or mformally" af 50, W
y ,in,volved im the decision to give recess appointments: to Charles Pickermg
William Pryor" It you were, please describe the natire of your involvement and
.. récominendations, If you-no longer work on. judlclal nommatlons, please mdneate
g the month yon stopped working on tlns lssue ’ i

‘Repnbhcans argned that there was no need for these sents to be filled becanse the
T workload did not warrant it. President Clinton nominated individnals to the llth. -,




: ";'appeals Congrecs hnstoncally has.done thls in consultahon with the Judlclal Conference
" of the United States. My understanding is that Congress estabhshed inthe early 1980’

L that the I) C. Clrcult should have 12 seats,

. You served as‘a. Iaw clerk to Suj reme Court Justice Anthony Kennedy. ln a’ ;
‘ f.JDecember 2003 Vanity Fair artlcle, 4 fellow law clerk of Yyours at the Supreme Court
- discussed your attitude about death penalty appeals. He said: “Y ou’d kind-of kn
instlnctlvely how he’d come out; no matter what the petmon was,” What is your ‘
response to thls statement" Wlthout naming speclf c cases, W ere there any capita i
B punishment cases you worked on m which you recommended that the death penalty
) ’not be admmis(e d7 B B

: esponse ’I'he statement is, unattn and maccurate lcannot respond to the

: remamder of the questlon because law clerks maintain the conﬁdentmhty of their work as.
Supreme Court clerks in perpetulty 1t therefore would not be appropnate formeto -
-.d_xsclose recommendatxons or advu:e I prowded to Iustlce Kennedy on parucular cases
matters : Lo : : .

A 8. At your hearing, Senator Kennedy asked whether you, agreed thh the statement
i from the: Federalist Soelety’s mission statement that “Law schools: and the legal’
; - profession are eurrently strongly dominated by aform of orthodox: liberal ideology ,
" which: advocates a centralized and uniform society ” Please provide a'more direct B
o and complete answer to the qneetwn than the on you gave Senator Kennedy at o
i _yourhearing s ,

.'.;t" 'gOOd law school profesmr It‘xs rny unpresswn and w1dely believed that most: law school. .

*“faculties are composed primarily of Démocrats; for example, most-of my pmfessors at o

Ty Yale Law School were Democr_ats many- hkely would describe themselvw as liberal

v I hked my law:school professo ai eamed alot fro  them and constder them'mentors
: many cases. friends. - A 5 3

r'xdeology to rrelate to whether ong was a we '



9. Oue of the stated goals of the Federahst Socrety is “reordenng pnorities w1thm
the legal system to place a premmm on lndiVldual _hberty, tradihoual values, and the

Respons At the federal level Congress and the rcs:dent detenmne what laws to pass
based ¢ on ‘their assessment of priorities. and valies:: “The courts must fairly i interpret that -
aw and not assume the role of. legrslators Asan; appeals court judge, I'would carefully :
follow the precedents of the: Supreme Court and faxrly mterpret and. apply the statutes

ed by Congress ; ‘ :

: v.10. Durmg the 2000 presidentlal campaign, Presideut Bush pledged that he would -
appomt strict construetlomsts” to the: l'ede I judiciar n the mold ol' Supreme S
;Court Justlces Clarence Thomas and: Antonm Scah : S

i’ A. As someone who had slgmﬁcant responsnb ) at the White House for
carrymg out thls mandate; do you belleve that. Presxdent Bush has. beeu
) successful in fulﬁllmg this pledge? =

B.: How would you descnbe the Judlcial phllosophy of : Y stices Scalia aud

'C. How would you describe your owu judlclal philosophy, and how do you
belleve it is dlfferent om.or slmllarv to Jushces Scaha and Thomas"

Response Presxdeut Bush has stated hat he seeks Judrcxal nommees ‘who W'l“ apply the
l_aw as.written and not legislate’ from the bench: He: ecks nominges who. have 5
demonstrated that thcy know the’ dxfference between personal opinion’ and lhe strict, 7

: '-mterpretatxon of the Taw. Almost all of President Bush’s judicial nominees have been :
~rated “Well Quahﬁed” or “Quahﬁed” by the Amencan Bar‘Assoclatron and have‘ \

If conﬂrmed lwould farrly mterpret and apply the 1aw, carefully and stnetly adhere to the
 text of thé Constitution and of the statutes passed’by Congress ‘and’ farthﬁll]y follow ‘the,
bmdmg precedents of the Supreme Court and D.C. Circuit;’ Beyoud that, I would not
attach any,pan cular overarchmg label 1o, ‘my: hkely Jl.ldl al appro 'ch g




. A judicial nomineé should not comment on'his or her agreement or disagreement with the
. positions of particular Justices. -A judicial nominee similarly should not provide his or "
. her personal views on the correctness of Supreme Court decisions. At her hearing, =~
Justice Ginsburg explamed these prmcrples, which have beeti followed by almost evexy ‘
* judicial nominee in our lustory In response 10-one question about her views ona- - }
e particular case, for example, she said: “I'sense that Tamin the posmon of a skier atthe’
© ¥ top of [the] hill, because you are askmg me ‘how would have voted in Rust v. Sullivan o
"(1991). Another member of this commrttee would like to know how I mig