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Brett Kavanaugh-Florida School Vouchers 

Allegation: Brett Kavanaugh demonstrated his hostility both to the separation of church and 
state and to public education when he defended the constitutionality of a Florida 
school voucher program that drains taxpayers' money from public schools to pay 
for students to attend religious schools. Bush v. Holmes, 767 So. 2d 668 (2000). 

Facts: 

);;>- While an attorney in private practice, Mr. Kavanaugh was part of a large team of 
lawyers representing Florida state officials in defending Florida's opportuni1ty 
scholarship program, which provided children in failing public schools with access 

· to a high-quality education and has improved the quality of Florida's public schools. 

The opportunity scholarship program is a limited program that allows students 
at failing public schools to transfer to a better public school or a private school at 
public expense. 

The opportunity scholarship program is carefully tailored to give choice to 
those parents who need it and to spur public school improvement through 
competition. 

Religious and non-religious private schools are allowed to participate in the 
program on an equal basis and all public funds are directed by the private and 
independent choices of parents. 

In two separate evaluations, researchers have found that Florida's opportunity 
scholarship program has raised student achievement in Florida's worst 
public schools. A 2003 study specifically found that "voucher competition in 
Florida is leading to significant improvement in public schools" and that 
"Florida's low-performing schools are improving in direct proportion to the 
challenge they face from voucher competition." 

A three-judge panel of Florida's Court of Appeal for the First District unanimously 
agreed with the position taken by Florida officials. All three of these judges were 
appointees of Lawton Chiles, the former Democratic Governor of Florida. The 
Florida Supreme Court refused to review the Court of Appeal's decision. See Bush v. 
Holmes, 767 So. 2d 668 (2000). 

The Florida officials were not arguing for an extension in the law. For decades 
Florida's K-12 system madeuse of contracts with private schools to educate tens of 
thousands of students in private schools. 

During Mr. Kavanaugh's involvement in this litigation, the main issue was whether 
the Florida Constitution prohibited the use of state funds to pay for the K-12 
education of students attending private schools, regardless of whether they were 
religious or nonsectarian. · 
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The team of lawyers representing Florida officials, including Mr. Kavanaugh, 
argued that the Florida Constitution's affirmative mandate for the State to provide 
for "a uniform, efficient, safe, secure, and high quality system of free public 
schools" did not preclude the use of public funds for private school education, 
particularly where the Legislature found such use was necessary . 

./ The Florida program has specific safeguards to protect against discrimination and 
coerced religious activity. Participating private schools must agree to comply 
with Federal anti-discrimination laws and not compel any opportunity scholarship 
student to profess a specific ideological belief, to pray, or to worship. 

Florida's opportunity scholarship program enjoys substantial support among 
Florida's African-American population. The Urban League of Greater Miami, for 
example, intervened in courtproceedings to defend the constitutionality of the 
program. 

The U.S. Supreme Court has upheld the constitutionality of a school voucher 
program in Cleveland that is similar to Florida's opportunity scholarship program. 
See Zelman v. Simmons-Harris, 536 U.S. 639 (2002) . 

./ The U.S. Supreme Court held in 2002 that Cleveland's school voucher program 
was consistent with the First Amendment's Establishment Clause because it 
treated religious and non-religious private schools equally and all funds were 
guided by the private and independent choices of parents . 

./ The Zelman decision vindicated the position thatMr. Kavanaugh had advocated 
on behalf of his client. 

In this litigation Mr. Kavanaugh was defending the constitutionality of the 
opportunity scholarship program on behalf of his clients. As their attorney, Mr. 
Kavanaugh had a duty to zealously represent his clients' position and make 1the best 
argument on their behalf . 

./ Lawyers have an ethical obligation to make all reasonable arguments that will 
advance their clients' interests. According to Rule 3 .1 of the ABA' s. Model Rules 
of Professional Conduct, a lawyer may make any argument if "there is a basis in 
law and fact for doing so that is not frivolous, which includes a good faith 
argument for an extension, modification or reversal of existing law;" Lawyers 
would violate their ethical duties to their client if they made only arguments with 
which they would agree were they a judge . 
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767 So.2d 668 
147 Ed. Law Rep. 1125, 25 Fla. L. Weekly D2385 
(Cite as: 767 So.2d 668) 
H 

District Court of Appeal ofFlorida, 
First District. 

John Ellis "Jeb" BUSH, in his official capacity as 
Governor of the 

State of Florida and Chairman of the State Board of 
Education; Attorney 

General Robert A. Butterworth, -Secretary of 
Education Tom Gallagher, Secretary 

of State Katherine Harris, Comptroller Robert 
Milligan, Commissioner of 

Insurance and State Treasurer Bill Nelson, 
Commissioner of Agriculture Bob 

Crawford, in their official capacities and as members 
of the State Board of 

Education; and Florida Department of Education, 
Appellants, 

v. 
Ruth D. HOLMES; Gregory and Susan Watson on 

behalf of themselves and their 
minor children Sarah, Seth, and Sybil Watson; 

Rebecca Hale, on behalf of 
herself and her minor child, Jessica Dennis; John 

Rigsby, on behalfofhirnself 
and his minor children, Thaddeus and Porsche 

Rigsby; Queen E. Nelson, on . 
behalf of herself and her minor grandchild, Ashley 

Wilson; Samuel Watts on 
behalfofhimselfand his minor children, Rondale, 

Reynard, and Rebecca Watts; 
Linda Lerner; Betsy H. Kaplan; Florida State 

Conference of Branches of 
NAACP; Citizens' Coalition for Public Schools; The 

Florida Congress of 
Parents and Teachers (a/k/a "Florida PTA"); Florida 

Education 
Association/United, AFT AFL-CIO, a labor 

organization and Florida taxpayer; 
and Pat Tornillo, Jr., Andy Ford, Rita Moody, Mary 

Lopez, and Robert F. Lee, as 
Florida taxpayers, Appellees. 

Brenda McShane, in her own behalf as natural 
guardian of her child, Brenisha 

McShane; Dermita Merkman, in.her own behalf and 
as natural guardian of her 

child, Jessica Merkman; Tracy Richardson, in her 
own behalf and as natural 

guardian of her child, Khaliah Clanton; Sharon 
Mallety, in her own behalf and 

as natural guardian of her child, Jermall Bell; 
Barbara Landrum, in her own 

behalf and as natural guardian of her children, 

Pagel 

Laquila and Stacy Marie 
Wheeler; and Urban League Of Greater Miami, Inc., 

Appellants, 
v~ 

Ruth D. Holmes; Gregory And Susan Watson on 
behalf of themselves and their 

minor children Sarah, Seth, and Sybil Watson; 
Rebecca Hale, on behalf of 

herself arid her minor child,Jessica Dennis; John 
Rigsby, on behalf of himself 

and his minor children, Thaddeus and Porsche 
Rigsby; Queen E. Nelson, on 

behalf of herself and her minor grandchild, Ashley 
Wilson; Samuel Watts on 

behalf of himself and his minor children,. Rondale, 
Reynard, and Rebecca Watts; 

Linda Lerner; Betsy H. Kaplan; Florida State 
Conference of Branches of 

NAACP; Citizens' Coalition for Public Schools; 
Florida Congress of Parents 

and Teachers (a/k/a "Florida PTA"); Florida 
Education Association/United, AFT 

AFL-CIO, a labor organization and Florida taxpayer; 
and Pat Tornillo, Jr., 

Andy Ford, Rita Moody, Mary Lopez, and Robert F. 
Lee, as Florida taxpayers, 

Appellees. 

Nos. ID00-1121 and lD00-1150. 

Oct. 3, 2000. 

Individuals filed separate complaints alleging that 
opportunity scholarship program (OSP) statute 
violated state and f~deral constitutions. The Circuit 
Court, Leon County, L. Ralph Smith, J., granted 
motion to consolidate and found that OSP, insofar as 
it establishes program through which· sitate pays 
tuition for certain students to attend private schools, 
is unconstitutional on its face under constitutional 
section providing for public education. State 
defendants and parents of students receiving · 
opportunity scholarships appealed. The District Court 
of Appeal, Kahn, J., held that: ( 1) entering judgment 
holding OSP statute unconstitutional on its face 
without trial or evidence and without motion for 
summary judgment or judgment on pleadings 
constituted harmless error, and (2) OSP statute, 
insofar as it establishes p:r;ogram through which state 
pays tuition for certain students to attend private 
schools, is ·not unconstitutional on its face under 
constitutional section providing for public education. 

Copr. ©West 2004 No Claim to Orig. U.S. Govt. Works 
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Reversed and remanded. 

West Headnotes 

[l] Judgment ~183 
228kl83 

[l] Pleading ~343 
302k343 

Entering judgment holding opportunity scholarship 
program (OSP) statute unconstitutional on its face 
without trial or evidence and without motion for 
summary judgment or judgment on pleadings was 
erroneous. West's F.S.A. Const. Art. 9, § l; West's 
F.S.A. § 229.0537. 

[2] Appeal and Error ~1073(1) 
30k1073(1) 

Entering judgment holding opportunity scholarship 
program (OSP) statute unconstitutional on its face 
without trial or evidence and without motion for 
summary judgment or judgment on pleadings 
constituted harmless error, where prejudice was not 
dem~nstrated and parties had adequate notice, time to . 
respond, and opportunity to be heard. West's F.S.A. 
Const. Art. 9, § l; West's F.S.A. §§ 59.041, 229.0537' 

[3] Schools ~3 
345k3 

Opportunity scholarship program (OSP) statute, 
insofar as it establishes program through which state 
pays tuition for certain students to attend private 
schools, is not unconstitutional on its face under 
constitutional section providing for public education; 
although constitution directs that public education' be 
accomplished through system of free public schools, 
nothing clearly prohibits legislature from allowing 
well delineated use of public funds for private school 
education. West's F.S.A. Const. Art. 9, § 1; West's 
F.S.A. § 229.0537. 

[4] Constitutional Law ~26 
92k26 

The Florida Constitution is a limitation upon, rather 
than a grant of, power. 

[5] Constitutional Law ~48(1) 
92k48(1) 

Page 2 

Although implied constitutional prohibitions are 
recognized, a reviewing court must not be overly 
anxious to strike an enactment that merely is not 
specifically provided for in the organic document. 

[6] Constitutional Law ~48(1) 
92k48(1) 

[6] Constitutional Law ~48(3) 
92k48(3) 

When a legislative enactment is challenged, the court 
should be liberal in its interpretation; every doubt 
should be resolved in favor of the constitutionality of 
the law, and the law should not be held invalid unless 
clearly unconstitutional beyond a reasonable doubt. 

[7] Constitutional Law ~ 14 
92kl4 

The principle of "expressio unius est exclusio 
alterius," which holds that to express or include one 
thing implies the exclusion of the other or of the 
alternative, should be used sparingly with respect to 
the constitution. 

[8] Constitutional Law ~12 
92k12 

[8] Constitutional Law ~ 13 
92k13 

Courts must be mindful that the constitution is what 
the people intended it to be; its dominant note is the 
general welfare, and it was not intended to bind like a 
strait-jacket, but contemplated experimentation for 
the common good. 

[9] Appeal and Error ~170(2) 
30kl 70(2) 

District Court of Appeal would decline to consider 
constitutional arguments challenging statute, where 
trial court determined that such arguments contained 
mixed questions of law and fact and did not address 
arguments, but only addressed alternative claim of 
facial constitutionality that could be decided without 
presentation of evidence. 
*670 Frank R. Jimenez, Acting General Counsel, and 

Reginald J. Brown, Deputy General Counsel, 
Tallahassee; Charles T. Canady, Washington, D.C.; 
Carol A. Licko, Thomson, Muraro, Razook & Hart, 
P.A., Miami; and Jay P. Lefkowitz and Brett M. 
Kavanaugh of Kirkland & Ellis, Washington, D.C., 

Copr. ©West 2004 No Claim to Orig. U.S. Govt. Works 
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for Appellants John Ellis" Jeb" Bush, et al. 

Thomas E. Warner, Solicitor General .of Florida, 
Louis F. Hubener, Assistant Attorney General, James 

· A. Peters, Special Counsel, and Richard A. Hixson, 
Deputy Solicitor General, Tallahassee, for Robert A. 
Butterworth, Attorney General of Florida. 

Harry I:;. Hooper, General Counsel, Comptroller's 
Office, Tallahassee, for Robert Milligan, Florida 
Comptroller. 

Michael Olenick, General Counsel, Tallahassee, for 
Florida Department of Education. 

Kenneth W. Sukhia of Fowler, White, Gillen, Boggs, 
Villareal and Banker, P.A., Tallahassee; and Clint 
Bolick and Matthew Berry, Institute for Justice, 

!'Washington, D.C., for Appellants Brenda McShane, 
et al. 

Frank A. Shepherd of Pacific Legal Foundation, 
Miami, for Amici Curiae Independent Voices for·. 
Better Education, Teachers for Better Education, Ira 
J. Paul, Robert N. Wright, and Pacific Legal 
Foundation; and Paul D. Clement, Jeffrey M. Telep, 
and Jeffrey S. Bucholtz of King & Spalding, 
Washington, D.C., for Amici Curiae The Center for 
Education Refonn, American Education Reform 
Foundation, American Legislative Exchange Council, 
Children First CEO America, Education Leaders 
Council, Floridians for School Choice, ". I Have a 
Dream" Foundation of Washington, D.C., and Mayor 
Bret Schundler, Republican Mayor of Jersey City, 
New Jersey, and founder of Empower the People on 
behalf of Appellants Brenda McShane, et al. 

Ronald G. Meyer of Meyer and Brooks, P.A., 
Tallahassee; Robert H. Chanin, John M. West, and 
Alice O'Brien of Bredhoff & Kaiser, P;L.L.C., 
Washington, D.C.; Andrew H. Kayton, American 
Civil Liberties Union Foundation of Florida, Inc., 
Miami; Michael A. Sussman of National Association 
for Advancement of Colored People, New York; 
Julie Underwood, General Counsel of National 
School Boards Association, Virginia; Elliot M. 
Mincberg and Judith E. Schaeffer, of People for the 
American Way Foundation, Washington, D.C.; Marc 
D. Stem of American Je_wish Congress, New York; 
Steven K. Green and Ayesha N. Khan, Americans 
United for Separation of Church and State, 
Washington, D.C.; Steven R. Shapiro of American 
Civil Liberties Union Foundation, New York; Jeffrey 
P. Sinensky and Kara H. Stein of the American 

Page3 

Jewish Committee, New York; Joan Peppard, Anti­
Defamation League, Miami; and Elizabeth J. 
Coleman and Steven M. Freeman of Anti-Defamation 
League, New York, for Appellees Ruth D. Holmes, et 
al. 

W. Dexter Douglass and Thomas P. Crapps of 
Douglass Law Finn, Tallahassee; Marvin E. Frankel 
and Justine A. Harris of Kramer Levin Naftalis & 
Frankel LLP, New York; David Strom of the 
American Federation of Teachers, Washington, D.C.; 
Pamela L. Cooper, General Counsel, Florida 
Teaching Profession-NBA, Tallahassee,.for Appellees 
Florida Education Association/United, AFT AFL­
CIO, et al. 

KAHN,l 

This is a consolidated appeal from a final judgment 
declaring section 229.0537, Florida Statutes (1999), 
"insofar as it establishes a program through which the 
State pays for certain students to attend private 
schools," facially unconstitutional under article IX, 
section 1 of the Florida Constitution. [FNl] Section 
229.0537 contains the provisions *671 of Florida's 
Opportunity Scholarship Program (OSP) and is part 
of a larger comprehensive legislative program 
addressing Florida's public schools. See Ch. 99-398, 
Laws of Fla. For the reasons explained below, we 
reverse and remand this case for further proceedings. 
In so doing, we emphasize that our holding addrt;sses 
only the narrow issue of the facial constitutionality of 
the OSP under article IX, section 1 of the Florida 
Constitution. 

FNI. Article IX, section 1 provides: 
Public education.--The education of children is a 
fundamental value of the people of the State of 
Elorida. It is, therefore, a paramount duty of the 
state to make adequate provision for the education of 
all children residing within its .borders. Adequate 
provision shall be made by law for a uniform, 
efficient, safe, secure, and high quality system of free 
public schools that allows students to obtain a high 
quality education and for the establishment, 
maintenance, and operation of institutions of higher 
learning and other public education programs that 
the needs of the people may require. 

I. BACKGROUND 

Section 229.0537 became law on June 21, 1999. See 
Ch. 99-398, § 78, at 4368, Laws of Fla. The nex.t day, 
the appellees in this consolidated appeal, a group of 
parents, Florida citizens, and interest groups, filed a 

Copr. ©West 2004 No Claim to Orig. U.S. Govt. Works 
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complaint alleging that section 229.0537 violated 
certain constitutional provisions: (I) article I, section 
3 of the Florida Constitution [FN2]; (2) article IX, 
section 1 of the Florida Constitution; (3) article IX, 
section 6 of the Florida Constitution [FN3]; and (4) 
the Establishment Clause of the First Amendment to 
the U.S. Constitution. On July 29, 1999, the Florida 
Education Association and others (FEA), filed- a 
complaint challenging the constitutionality of section 
229.0537 on the same four grounds raised by the 
appellees. [FN4] The complaints named as 
defendants Governor John Ellis "Jeb" Bush and 
cabinet members, in their official capacities and as 
members of the State Board of Education, in addition 
to the Florida Department of Education ("State 
defendants"). 

FN2. Article I, section 3 provides: 
Religious freedom.--There shall be no law respecting 
the establishment of religion or prohibiting or 
penalizing the free exercise thereof. Religious 
freedom shall not justify practices inconsistent with 
public morals, peace or safety. No revenue of the 
state or any political subdivision or agency thereof 
shall ever be taken from the public treasury directly 
or indirectly in aid of any clwrch, sect, or religious 
denomination or in aid of any sectarian institution. 

FN3. Article IX, section 6 provides: 
State school fund.--The income derived from the 
state school fund shall, and the principal of the fund 
may, be appropriated, but only to the support and 
maintenance of free public schools. 

FN4. The record on appeal does not contain the 
complaint(s) filed by the FEA; 

The FEA filed a motion to consolidate the two cases 
_and the_ trial court granted this motion. A group of 
parents and guardians of students rece1vmg 
opportunity scholarships ("the parents"), mov_ed to 
intervene in both cases, and . the trial court also 
granted these motions. The parents thereafter moved 
to dismiss the article IX, section 1 claims for lack of 
standing, justiciability, and failure to state a claim. 
Following a hearing, the trial court denied these 
motions. 

The trial court held a case management conference 
on December 2, 1999. The court explained that the 
purpose of the conference was for the parties to 
identify "the issues that would require the 
presentation of evidence to resolve those issues and 
those issues that dealt with the challenge of the 
constitutionality of the statute on its face." After 

I 
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hearing arguments from the parties, the court deferred 
consideration of ' whether the statute was 
unconstitutional under ·the religion clauses in the 
Florida and U.S. constitutions. The court did decide, 
however, that it could consider the argument that 
section 229.0537 violated article IX, section 1 on its 
face because, in the trial court's view, this challenge 
did not require an evidentiary basis. Accordingly, on 
December 8, 1999, the trial court entered an order 
setting *672 a fmal hearing for February 24, 2000, 
and directing the parties to file briefs on "the issue of 
the facial constitutionality of the · Opportunity 
Scholarship Program, Fla. Stat., Section 229.0537, 
under Article IX, Section 1 of the Florida 
Constitution .... " 

On December 30, 1999, the plaintiffs filed separate 
briefs and attachments. On January · 28, 2000, the 
State defendants filed Objections to· Final Hearing 
Procedure or, in the Alternative, Motion to Strike 
Plaintiffs' Briefs. The State defendants argued for the 
first time that the trial court's summary resolution of 
the facial constitutionality of the statute ":is on the 
brink of an abyss." The State defendants also argued 
that the plaintiffs "present myriad factual _arguments 
masked as legal arguments." 

On February 4, 2000, the plaintiffs filed responses 
challenging the timeliness of the defendants' 
objections, and on February 7, 2000, the trial court 
conducted a hearing on the objections. The court 
stated that "[t]his is the fmal hearing on the facial 
constitutionality of this statute" and ruled that it was 
"exercising its inherent power to limit the issues that 
are going to be tried, and these issues are going to be 
strictly matters of law." The trial court denied the 
State's motion to strike the initial briefs and 
confirmed the fmal hearing date of Febrnary 24, 
2000. On February 17, the court rendered an order in 
accordance with these rulings and denying 
defendants' objections to the fmal hearing procedure. 

On February 24, the court heard oral argun1ent from 
the parties and amici curiae. On March 14, 2000, the 
trial court entered a fmal judgment holding that 
"[s]ection 229.0537, Fla. Stat., insofar as it 
establishes a program through which the State pays 
tuition for certain students to attend private schools, 
is declared to be unconstitutional on its face under 
Article IX, §. l of the Florida Constitution. '1 

The State defendants filed a timely notice of appeal, 
assigned case number lD00-1121 in this court. The 
parents filed a separate notice of appeal, assigned 

Copr. ©West 2004 No Claim to Orig, U.S. Govt. Works 
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case number lD00-1150. 1bis court granted 
appellees' motion to consolidate the cases. 

Appellants raise essentially two points in this 
consolidated appeal. First, appellants assert that the 
trial court denied them due process and a fair trial by 
ignoring the Florida Rules of Civil Procedure and 
entering final judgment without trial or evidence, 
upoi:J. disputed facts, and without a motion for 
summary judgment or judgment on the pleadings. 
Second, appellants assert that the trial court erred in 
holding the OSP facially unconstitutional under 
article IX, section 1 of the Florida Constitution. 

II. WHETHER THE PROCEDURE EMPLOYED 
BY THE TRIAL COURT WARRANTS 
REVERSAL 

[1][2] Regarding the first point, the trial court did err 
in the procedure it employed because nothing in the 
Florida Rules of Civil Procedure authorizes this 
procedure. We find this constituted harmless error, 
however, because the parties had adequate notice, 
time to respond, and an opportunity to be heard, and 
appellants have not demonstrated any prejudice much 
less "a miscarriage of justice." See § 59.041, Fla. 
Stat. (1999) ("No judgment shall be set .aside or 
reversed ... for error as to any matter of pleading or 
procedure, unless in the opinion of the court to which 
application is made, after an examination of the entire 
case it shall appear that the error complained of has 
resulted in a miscarriage of justice."). The cases 
relied upon by appellants involve situations where a 
trial court failed to set a matter for trial pursuant to 
Rule 1.440. See Orange Lake .Country Club, Inc. v. 
Levin, 645 So.2d 60, 62 (Fla~ 5th DCA 1994) (finding 
trial. court erred in entering judgment where, among 
other things, trial court failed to set matter. for trial 
pursuant to Rule 1.440); Ramos v. Mt;nks/ 509 So.2d 
1123, 1124 (Fla. 1st DCA 1986) (reversing final 
judgment and reri:J.andmg for further proceedings 
where trial court failed to follow *673 Rule 1.440); 
Bennett v. Continental Chems. Inc., 492 So.2d 724, · 
727 (Fla. 1st DCA 1986) (en bane) (holding that 
"strict compliance with rule 1.440 is mandatory"). 
That is not the situation here. Moreover, appellants 
. appear to have acquiesced· in the procedure adopted 
by the trial court, objecting only to the plaintiffs' fact­
mtensive assertions. See Bennett v. Ward, 667 So.2d 
378, 380 (Fla. 1st DCA 1995) (explain.mg that 
appellant "may have waived objection not only to 
notice of trial but, more fundamentally, to the 
apparent omission altogether. of any bench trial or 
evidentiary hearing" where, although no motion for 
summary judgment .was ever filed, trial court held 

Page 5 

hearing and entered final judgment of foreclosure); 
Frank v. Pioneer Metals, Inc., 121 So.2d 685, 688 
(Fla. 3d DCA 1960) (rejecting appellant's argument 
. that the trial court erred by transferring the case to the 
equity side of the court: "[W]e are constrained to 
point out that by the appellant's failure to timely 
object to that procedure which she now contends to 
be irregular, she will be deemed to have waived the 
objection by acquiescence. Procedural matters not 
objected to in the trial court cannot be raised upon 
appeal."). We thus conclude that the procedure 
employed by the trial court, although erroneous, does 
not warrant reversal. 

III. WHETHER THE OSP IS FACIALLY 
UNCONSTITUTIONAL UNDER. ARTICLE IX, 
SECTION I OF THE FLORIDA CONSTITUTION 

[3] As a substantive matter, appellants argue that the 
trial court erred in finding the OSP facially 
unconstitutional under article IX, section 1. In 
particular, appellants assert that the trial court should 
not have relied on the principle of expressio unius est 
exclusio alterius in finding that the Florida 
Constitution does not permit the Legislature to enact 
the OSP. We agree with appellants and,, for the 
reasons set forth below, we reverse on this point and 
remand this case for further proceedings. 

A. 

In striking the OSP as facially unconstitutfonal, the 
trial court stated: 

By providing state funds for some students to obtain 
a K-12 education through private schools, as an 
alternative to the high quality education available 
through the system of free public schools, the 
legislature has violated the mandate of the Florida 
Constitution, adopted by the electorate of this state. 
Tax dollars may not be used to send the children of 
this state to private schools as provided by the' 
Opportunity Scholarship Program. 
Recognizing that nothing in the constitution directly 

limits the authority of the Legislature to establish the 
OSP, the. trial court nonetheless concluded, "[T]he 
negative implication is evident." 

[4][5][6] The Florida Constitution is a limitation 
upon, rather than a grant of, power. See Board of 
Public Instruction for County of Sumter v. Wright, 76 
So.2d 863, 864 (Fla.1955) ("1bis court has 
consistently adhered to the fundamental principle that 
our state constitution is a limitation upon, rather than 
a grant of, power."); Taylor v. Dorsey, 155 Fla. 305, 
19 So.2"d 876, 881 (1944) (" 'Our state constitution is 

Copr. ©West 2004 No Claim to Orig. U.S. Govt. Works 
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a limitation upon power, and, unless legislation duly 
passed be clearly contrary to some express or implied 
prohibition contained therein, the courts have no 
authority to pronounce it invalid.' ") (quoting 
Chapman v. Reddick, 41 Fla. 120, 25 So. 673, 677 · 
( 1899)). Although implied constitutional prohibitions 
are recognized, a reviewing court must not be 6verly 
anxious to strike an enactment that merely is not 
specifically provided for in the organic document. 
Indeed, "[w]hen a legislative enactment is challenged 
the court should be liberal in its interpretation; every 
doubt should be resolved m favor of the 
constitutionality of the law, and the law should not be 
held invalid unless clearly unconstitutional beyond a 
reasonable doubt." Taylor, 19 So.2d at 882. 
Recognizing these principles, appellants argue that 
the trial court *674 erred in relying on another 
maxim, expressio unius est exclusio alterius, in 
finding section 229.0537 facially unconstitutional. 

[7] This argument has merit. The principle of 
expressio unius est exclusio alterius is "[a] canon of 
construction holding that to express or include one 
thing implies the exclusion of the other, or of· the 
alternative.'' Black's Law Dictionary 602 (7th 
ed.1999). This principle should be used sparingly 
with respect to the constitution. See Taylor, 19 So.2d 
at 881 (explaining that the expressio unius maxim 
"should be sparingly used in construing the 
constitution"). As appellants explain, and appellees 
acknowledge, the trial court did not find. that article 
IX, section 1, by its terms, expressly prohibits state­
funded scholarships for children to attend a private 
school; instead, the trial coUrt found an implied 
prohibition. Specifically, the trial court found that 
"[b ]ecause Article IX, section 1 directs that public 
education, K-12, be accomplished through a 'system 
of free public schools,' that is, in effect, a prohibition 
on the Legislature to provide a K-12 public education 
in any other way." Despite the fact that the 
constitution does not, by its terms, expressly direct 
that the State may only fulfill its obligation to provide 
education "through" the public school system, the 
trial court arrived at the "evident" negative 
implication. 

In applying the expressio unius principle to this case, 
the trial court quoted a portion of the Florida 
Supreme Court's opinion in Weinberger v. Board of 
Public Instruction of St. Johns County : 

The principle is well established that, where the 
Constitution expressly provides the manner of 
doing a thing, it impliedly forbids its being done in 
a substantially different manner. Even though the 
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Constitution does not in terms prohibit the doing of 
a thing in another manner, the fact that it has 
prescribed the manner in which the thing shall be 
done is itself a prohibition against a different 
manner of doing it. Therefore, when the 
Constitution prescribes the manner of doing an act, 
the manner prescnbed is exclusive, and it is beyond 

. the power of the Legislature to enact a statute that 
would defeat the purpose of the constitutional 
.Provision. > 
93 Fla. 470, 112 So. 253, 256 (1927) (citations 

omitted). In Weinberger and the other cases relied 
upon by the trial court, however, the expressio unius 
principle found its way into the analysis only because 
the constitution forbade any action other than that 
specified in the constitution, and the action taken by 
the Legislature defeated the purpose of the 
constitutional provision. See id. at 254-56 (fmding 
bonds proposed to be issued by Board of Public 
Instruction void ab initio because their maturity dates 
did not conform to article 12, section 17 of the 
Florida Constitution, which specified that "[a]ny 
bonds issued hereunder shall bec;ome payable within 
thirty years from the date of issuance in annual 
installments which shall commence not . more than 
three years after the date of issue"); State ex rel. 
Murphy v. Barnes, 24 Fla. 29, 3 So. 433, 433-34 
(18S8) (fmding that statute providing for 
compensation of county solicitors by the State 
violated Florida Constitution provision that "[t]he 
compensation of all county school officers shall be 
paid from the school fund of their respective counties, 
and all other county officers receiving stated salaries 
shall be paid from the general funds of their 
respective counties" and explaining that "[w]hen a 
constitution directs how a thing shall be done, that is 
in effect a prohibition to its being done in any other 
way"). See also Sullivan v. Askew, 348 So.2d 312, 
315-16 (Fla .. 1977) (quoting In re Advisory Opinion of 
the Governor Civil Rights, 306 So;2d 520, 522-23 
(Fla.1975) (quoting Weinberger ), and holding that 
Governor had sole, unrestricted, and unlimited· 
discretion to exercise pardon power and procedu,res 
adopted by Governor for exercise of that exclusive 
power were consistent with constitutional grant of 
authority); In re Advisory Opinion. of the Governor 
Civil Rights, 306 So.2d 520, 522-23 *675 (Fla.1975) 
(quoting Weinberger and advising that provisions for 
suspension and automatic reinstatement of civil rights 
contained in Correctional Reform Act of 1974 
infringed on Governor's constitutional duties and 
responsibilities relating to executive clemency); In re 
Investigation of a Circuit Judge, 93 So.2d 601, 
606-08 (Fla.1957) ( citi.ng Weinberger and fmding 
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that where constitution creates office, fixes its term, 
and provides under what conditions officer may be 
removed before expiration of term, neither 
Legislature nor any other authority has power to 
remove or suspend such officer in any manner other 
than that provided in constitution); State ex rel. 
Ellars v. Board of County Comm 'rs of Orange 
County, 147 Fla. 278, 3 So.2d 360, 362-63 (1941) 
(quoting Weinberger and finding statute, which fixed 
compensation of county solicitors of criminal courts 
of record in counties having population between 
70,000 and 100,000, was valid general law applicable 
to office of county solicitor of criminal court of 
Orange County and was not subject to constitutional 
prohibition against enactment of special or local laws 
regulating fees of county officers); State ex rel. 
Church v. Yeats, 74 Fla. 509, 77 So. 262, 264 (1917) 
("Article 19 leaves the determination of its 
enforcement to the registered voters of the counties 
and election districts, irrespective of race or color, to 
be determined by a majority of the aggregate; the 
statute requires two majorities, one of the white and 
the other the colored registered voters, and in this it 
clearly defeats the purpose of the Constitution in local 
option article, which this court has said was to remit 
to the registered voters of each county the settlement 
of the issue whether the sale of intoxicating wines or ' 
beer should be prohibited within the county."). 

In contrast, in this case, nothing in article IX, section 
1 clearly prohibits the Legislature from allowing the 
well-delineated use [FN5] of public funds for private 
school education, particularly in circumstances where 
the Legislature finds such use is necessary. We 
therefore reject the trial court's finding that the 
constitution not only mandates that the State "make 
adequate provision for the education of all children" 
in Florida, but that it also prescribes the sole means 
for implementation of that mandate. Contrary to the 
conclusion of the trial court, and the argument 
advanced by appellees, article IX, section 1 does not 
unalterably hitch the requirement to make adequate 
provision for education to a singie, specified engine, 
that being the public school system. 

FN5. See § 229.0537(2)(a), Fla. Stat. (1999) 
(explaining that to receive an opportunity scholarship· 
to attend a participating private school, a student 
must have "spent the prior school year in attendance 
at a public school.that has been designated pursuant 
to s. 229.57 as performance grade category 'F,' 
failing to make adequate progress, and that has had 
two school years in a 4-year. period of such low 
performance, and the student's attendance occurred 
during a school year in which such designation was 
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in effect" or the student has been assigned to such a 
school for the next school year). 

[8] In passing section 229.0537, the Legislature 
made specific findings indicating it sought to 
advance, not defeat, the purpose of article IX, section 
1: 

The purpose of this section is to provide enhanced 
opportunity for students in this state to gain- the 
knowledge and skills necessary for postsecondary 
education, a technical education, or the world of 
work. The Legislature recognizes that the voters of 
the State of Florida, in the November 1998 general 
election, amended s. 1, Art. IX of the Florida 
Constitution so as to make education a paramount 
duty of the state. The Legislature finds that the 
State Constitution requires the state to provide the 
opportunity to obtain a high-quality education. 
The Legislature further finds that a student should 
not be compelled, against the wishes of the 
student's parent or guardian, to remain. in a school 
found by the state to be failing for 2 years in. a 
4-year period. The Legislature shall make 
available ,opportunity *676 scholarships in order to 
give parents and guardians the opportunity for their 
children to attend a public school that is performing 
satisfactorily or to attend an eligible private school 
when the parent or guardian chooses to apply the 
equivalent of the public education funds generated 
by his or her child to the cost of tuition in the 
eligible private school as provided in paragraph 
(6)(a). Eligibility of a private school shall include 
the control and accountability requirements that, 
coupled with the exercise of parental choice, are 
reasonably necessary to secure the educational 
public purpose, as delineated in subsection ( 4). 
§ 229.0537(1), Fla. Stat. (1999) (emphasis added), 

Although, in establishing the OSP, the Legislature 
recognized that some public schools may not perform 
at an acceptable level, the Legislature attempted to 
improve those schools by raising expectations for and 
creating competition among schools, while at the 
same time not penalizing the students attending 
failing schools. See Ch. 99-398, at4273, Laws of Fla. 
("WHEREAS, children will have the best opportunity 
to obtain a high~quality education in the public 
education system of this state and that system can best 
be enhanced when positive parental influences are 
present, when we allocate resources efficiently and 
concentrate res.ources to enhance a safe, secure, and 
disciplined classroom learning environment, when we 
support teachers, when we reinforce shared high 
academic expectations, and when we promptly reward 
success and promptly identify failure, as well as 
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promptly appraise the public of both successes and 
failures ... "). We must be mindful that "[t]he 
Constitution is what the people intended it to be; its 
dominant note is the general welfare; it was not 
intended to bind like a strait-jacket but contemplated 
experimentation for the common good." State v. 
State Bd: of Admin:, 157 Fla. 360, 25 So.2d 880, 884 
(1946) .. 

B. 

We note that the Legislature has, in the past, 
established a program providing public funds for 
certain students to attend private schools. See 
Scavella v. School Bd. of Dade County, 363 So.2d 
1095 (Fla.1978). In Scavella the Florida Supreme 
Court indicated that "the state is responsible for 
providing adequate educational opportunities for all 
children" and "all Florida residents have the right to 
attend this public school system for free." Id. at 
1098. The court explained that "[r]ealizing that the 
public schools may not have the special facilities or 
instructional personnel to provide an adequate 
educational opportunity for the exceptional students, 
¢.e legislature has allowed the school boards to make 
contractual arrangements with private schools." Id.; 
see§ 230.23(4)(m)2., Fla. Stat. (1977). 

Scavella involved a challenge to a statute that 
allowed school boards to cap the amount of money 
paid to a private school in these contractual 
arrangements. See Scavella, 363 So.2d at 1098; § 
230.23(4)(m)7., Fla. Stat. (1977). The supreqie court 
interpreted this statute to mean that school boards 
could not impose a cap that would deprive "any 
student of a right to a free education" and found the 
statute, as interpreted, constitutional. See Scavella, 
363 So.2d at 1099. As pointed out by appellees and 
the trial court, however, Scavella did not involve a 
challenge under article IX, section l. 

Nevertheless, in Scavella, the supreme court upheld a 
legislative program authorizing the payment of 
private school tuition for students whose needs could 
not be met in the public schools and specified that, in 
implementing this program, students could not be 
deprived of "a right to a free education." By analogy, 
the OSP statute does .not deprive students of "a right 
to a free education" and requires participating private 
schools to "[a]ccept as full tuition and fees the 
amount provided by the state for each student." · § 
229.0537(4)(i), Fla; Stat. (1999). 

*677 c. 
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Based on the foregoing, we hold that the trial· court 
erred in finding the OSP facially unconstitutional 
under article IX, section 1. Nothing in that 
constitutional provision prohibits the action taken by 
the Legislature. The trial court· erred by employirlg 
the exclusio unius principle to find an implied 
prohibition. 

IV. OTHER CONSTITUTIONAL ISSUES 

[9] Appellees have asserted that, even. if the trial 
court erred in its application of article IX, section 1, 
the order on appeal should be affirmed on alternative 
constitutional grounds. Specifically, appellees assert 
that the OSP violates ( 1) article IX, section 6 of the 
Florida Constitution; (2) arti.cle I, section 3 of the 
Florida Constitution; and (3) the Establishment 
Clause of the United States Constitution. 

Following the case management conference, the trial 
court determined that only the facial constitutionality 
of the OSP under article IX, section 1, could be 
decided without the presentation of evidence. In the 
court's view, the remaining issues appeared to 
constitute mixed questions of fact and law. This 
court has explained that such issues are inappropriate 
for initial determination on appeal: 

The rule followed by the Florida courts, as· we 
interpret prior decisions, is that the question of the 
constitutionality of a statute is an ,issue ofllaw, or of 
mixed fact and law, depending upon the nature of 
the statute brought into question and the scope of its 
threatened operation as against the party attacking 
the statute. While there. are circumstances in which 
trial courts are permitted to adjudicate the merits of 
constitutional issues in ruling on a motion to 
dismiss, ... the circumstances of the particular case 
determine whether this is appropriate. The 
preferable rule, properly applied here, appc!ars to be 
that if the complaint's well-pleaded allegations 
entitle the plaintiff to a declaration of rights, the · 
motion to dismiss should be denied and the! plaintiff 
allowed to adduce evidence in behalf of his 
pleading. 
The wisdom of this rule is particularly evident in 
this case where we have been asked to rule for the 
first time on constitutional questions of 
considerable magnitude, without the benefit of any 
record except the various complaints and motions 
directed to the complaints, including appellees' 
motion to dismiss, the granting of which sparked 
this appeal. It is a familiar canon of appellate 
review·. that appellate courts are loath to rnle upon 
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issues not directly ruled upon by the trial court. 
Courts prefer that the constitutionality of a statute 
be considered first by a trial court. This rule is 
relaxed if the constitutional issues are fully briefed 
and relate to matters of law exclusively, ... and the 
full record is before the court. 
Glendale Fed. Sav. & Loan Ass'n v. State, Dep't of 

Ins.; 485 So.2d 1321, 1324-25 (Fla. 1st DCA 1986) 
(citations and footnote omitted). Accordingly, we 
decline to consider ·the alternative constitutional 
argwnents asserted by appellees. 

V. CONCLUSION 

In sum, although we find the trial court erred 
regarding. the procedure it employed in considering 
the facial constitutionality of the OSP under article 
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IX, section 1, we find that error harmless in this case. 
We further find, however, that the trial court erred in 
holding the OSP facially unconstitutional under this 
provision. The trial court must now consider the 
remaining allegations raised by appellees, as to which 
we express no opinion. 

REVERSED and REMANDED for further 
proceedings. 

WEBSTER and VANNORTWICK, JJ., CONCUR. 

767 So.2d 668, 147 Ed. Law Rep. 1125, 25 Fla. L. 
Weekly D2385 

END OF DOCUMENT 
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<. Brett Kavanaugh - Race 

Allegation: In a friend of the court brief, Kavanaugh joined Robert Bork in opposing a voting 
scheme that was 'intended to assist native Hawaii,ans by ensuring that only they 
could vote for board members ,overseeinga trust for the benefit of native 
Hawaiians. Rice v. Cayetano, 528 U.S. 495 (2000). Before the case was heard, 
he was quoted as saying that "this case is one more step along the way in what I , 

Facts: · 

, see as an inevitable conclusion within the next 10 to 20 years when the court says 
. we are all one race in the eyes of the government." Warren Richey, New Case 
May Clarifj; Court's Stand on Race, THE, CHRISTIAN SCIENCEMONITOR(Oct. 6, 
1999). ' \ 

~ The Supreme Court agreed with the position taken .by Mr. Kavanaugh's client, that. · 
limiting voting for candidates to a statewide office that disbursed state and federal 
funds based on racial ancestry violated the Constitution. The Fifteenth 'Amendment 
guarantees that "[t]he right of citizens of th~ United States to vote shall not be 
denied or abridged by the United States or by any other State' on account of race, 
color, or previous co11dition of servitude."/ U.S. CONST. Amend. XV§ 1. 

I 

In a 7 .to 2 decision, with the majority including Justices Breyer, Souter, and. 
O'Connor, the Court reaffirmed the basic premise upon which the brief was 
based: thaf"[t]he Nati.<mal Government and the States may notviolate a 
fundamental principle: ' They may not deny or abridge the right to vote on account · 
ofrace." Rice, 120 s: Ct. atl054. · . . 

./ The Court explained, ''The State's position rests, in the end, on the demeaning 
pre,mise that citizens of a particular race are somehow more qualified than others 
to vote on certain matters. That Teasoning attacks the central meaning of the 
Fifteenth Amendment." Id. at523. · 

./ The Court added, "Race cannot qualify some and· disqualify others from full 
. participation in our democracy; All citizens, regardless ofrace, have an interest in 
selecting officials who make policies on their behalf,. even: if those policies will 
affect some groups more than others." Id. 

,_ .. ·~ The brief submitted by Mr. Kavanaugh on behalf of his clients sought to enforce ~the · 
Fifteenth Amendment against a state law tha.t prohibited citizens from voting in a 
statewide election based on their race. , 

When Hawaii was admitted as the 501
h State of the Union in 1959, the state 

adopted the HawaiianHome's C0mmission Act, passed by Congress, as part of its 
Constitution. Th,e Act set aside 200,000 acres of public lands and granted the 
state over 1.2 million additional acres of land to be held "as a public trust." 

. ' . 



;. 

••• 

• \ The proceeds and inc~me from tqe lands were. to be used for one or more of . 
five purposes: (1 )support of public schools and other public educational · 
institutions, (2) betterment of native Hawaiians, (3) tlevelopment of farm ahd · . 
home ownership, (4)public improvements,. and (5) provisions ofland for 
public use. · 

./ In 1978, Hawaii established the Office of Hawaiian Affairs (OHA) to administer 
special trust revenues "for the betterment of the conditions of native Hawaiians," 
and any appropriations that were made for the behefit of"native Hawaiians" , 
and/or "Hawaiians;" · · · 

•. The term "native Hawaiian" and "Hawaiian"•are defined as descendants of 
aboriginalpeoples or races inhab.iting the Hawaiian)slands previous to 1778. 

•"'i 

· .· ./ The Hawaii Constitution limited membership on the OHA board of trustees to 
"Hawaiians," and explicitly provided that the trustees shall be "elected by . '.. 
Hawaiians." · · 

·' ' 

Although petitioner was a citizen of Hawaii, and his ancestors were.residents of, 
the Hawaiian Islands prior to U.S. anndationii:i 19.59, he di9 not meetthe 
statutory definitions and was thus precluded from voting;. 

·, ,/' . " ·.• 

The racial qualification in the Hawaiian law categorically excluded members of certain 
racial minorities, such as African-Americans and' Japane~e-Americans, who wen~ 
members of groups historically discriminated againstin the U.S. 

, , . . ·, ' . 

. One of Mr. Kavanaugh'sclientson the brief was the New Y~rk Civil RightsCoalition, a.··. 
non-profit organization seeking to achieve.a: society where the individual enjoys ~he.· 
blessings of liberty free from rac:;ial prejudice, stigma, caste or discrimination. 

Mr. Kavanaugh' s statement regarding the Rice case was consiste'nt with statements made 
by Justice O'Connor in Grutter v. Bollinger, 123 S.Ct. 2325 (2003), where the Supreme 
Courfl;Ipheld the University of Michigan Law School's.rnce;.consci9us admissions 

· · · policy. Justice O'Connor stated: "We expect that 25 years from now, the use of racial 
preferences will noJonger be necessaryt.o further the intei:est approved today." . . - . - . . ... - . '· 

·, _: 
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Native Hawaiians, 106 Yale .L.J. 537 (1996) .. : 22, 27, 30 

Rachael Paschal, The Imprimatur of Recognition: American Indian Tribes and the 
Federal Acknowledgment Process, 66 Wash. L. Rev. 209 {1991) 29 

Laurence H. Tribe, American Constitutional Law (2d ed. 1988) ... 9 

*l INTEREST OF. AMICI CURIAE [FNl] 

FNl. The parties have consented in writing to. the filing of this bdef in 
letters that have been submitted to.the Clerk. See S. Ct. R. 37.3(a). Counsel 

·for a party did not author this brief in whole. or in part. See S. Ct. R. 
37.6. No person or entity other thp.n the amici curiae and counsel made a 
monetary contribution to th~ prepa~ation or ~ubmission of this brief. See id. 

The Center for Eqµal Opportunity is a non-profit organization dedicated to the 
idea that America should be one nation and that citizens of all races, colors, and 
ethnicities *2 should be treated equally. The New York Civil Rights Coalit.i,.on isa 
non-profit organization seeking to ,achieve·' a society where the individual enjoys 
the blessings of liberty free from racial prejudice, stigma, caste, or 
discrimination. Carl Cohen is a Professor .o.f Philosophy at the University of 
Michigan, has served for many.years in the leadership of the AmericanCivii 
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Liberties Union, and is the author of Naked Racial Pr.eference (1,995) . AbigaiJ_ 
Thernst.rom is the co-author of America in Black and White: One Nation, Indivisible 
(1997) and the autho:i;- of Whose Votes Count? Affirm.ative Action and Minority Voting 
Rights (1987) . Amici submit that the Fourteenth and Fifteenth Amendments prohibit 
Hawaii '.s racial voting qualification. , 

SUMMARY OF ARGUMENT 

The Fifteenth Amendment to the United States Constitution provides: "The right' of 
citizens .of the.United States to.vote shall not be.denied or abridged by the United 
States or by any' State on account of race., color, or previous condition o'.E 
servitude." The Amendment, by its language and history, applies to all state 
elections. 

Notwithstanding the clear language. of the Fifteenth Amendment, Hawaii determines a 
citizen's qualifications to vote in elections for the Office of Hawaiian~~ffai~s 
solely on the basis of the citizen's race. Hawaii's racial voting qualification is 
a clear violation of the Fifteenth Amendment, and that violation alone requires 
reversal of the decision of the court of appeals. 

The racial voting qualification also violates the Equal Protection Clause of the 
Fourteenth Amendment. This Court's cases establish that:the Equal Protection Clause 
prohibits racial classifications except when such classifications are necessary and 
narrowly tailored t,o serve a compelling government interest. 

*3 Outside. of ah immediate threat to life 'or limb, as in a prison race riot, a 
compelling government interest exists only when the government has~imposed the 
racial classification as a remedy for past, identified discrimination in that 
j~~isdiction and field (such as discrimination in the schools in a particulqr 
jurisdiction). Hawaii.has not shown or attempted to show that its racial voting 
qualification in elections for .the Office of .Hawaiian Affairs is designed to remedy 
past discrimination in voting against "" "Hawa'iians" in Hawaii. 

' . 

In any event, even assuming such past discrimination, a racial qualification to 
vote has never been held necessary and narrowly tailored to remedy past 

/ 

discrimination. Moreover, this raciai voting qualification is not narrowly tailored 
in scope: It is a f?trict racial qualification that categorically excludes members 
of certa,in racial groups (all but "Hawaiians") from the ballot in elections for the 
Office.of Hawaiian Affairs -- including members of racial groups historically 
discriminated against in the United States and in Hawaii .. Nor is the racial · 
qualification 'narrowly tailored in duration: 'Hawaii establish!=d the racial 
classification in 1978, and it has no termination date. 

Hawaii has explained that Hawaiians share a common heritage and background that 
they, like many Americans of ail backgro:ynds,. cherish and celebrate. But a state 
has no right to engage in ra9ial classifications on the right to vote in a state 
election simply to preserve a particular cu'lture. This Court has forbidden 1 

analogous "cultural" justifications for racial classifications in cases ranging 
from Brown v. Board ·Of Education to Loving v. Virginia. 

Final1y, Hawaii's attempt to end-run the Equal Protection Clause by analogizing 
"Hawaiians" to American Indian. tribes is entirely unavailing. As this Court 
repeatedly has heid, differential treatment of Indian tribes as tribes is justified 
by the Constitution's specific reference to Indian tribes as separate sovereigns. 
The Constitution does riot contain a Hawaiian *4 Commerce Clause, and Hawaiians do 
not and could not qµalify as an American Indian tribe . 
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ARGUMENT 
INTRODUCTION 

·Hawaii determines a citizen's qualifications to· vote in state ·el~ctions f~r the . 
Office of Hawaiia~ Affairs on the ba~is of the. citizen'~ race, As is clear from 
that introductory sentence alone,·Hawaii•s racial restriction on voting is a patent 
violation of the United States Constitution. See City of.Richmond v. J.A .. Cro::;on 
Co., 488 U.S. 469 (1989); Loving v. Virginia, 388 u.s. 1 (1967); Anderson v. 
Martin, 375 U.S. 399 (1964); Gomillion v. Lightfoot, 364 U.S .. 339 (1960); Guirin v. 
United States, 238 U.S. 347 (1915),. [FN2] 

FN2. We will use the t_erms. •irace" and "racial" throughout this brief to 
encompass the overlapping concepts of race, ethnicity, ancestry, and national 
origin, as government distinctions based on such characteristics are subject 
to the same stringent constitutional .scrut:iny .. See Oyama v. California, 332 
u.s. 633, 646 (1948) ;_Yick Wo v. Hopkins, 118 u.s. 356, 374 (1886). we will 
adopt the convention of state law and use· the. term "· .11 "Hawaiian" to refer to 
those whose ancestors were Hawaiian. For purposes of our brief, there is no 
need to further distinguish by blood amount between " "Hawaiians" and "native 
Hawaiians," although state law does so. 

Two provisions of law provide the backdr.op for this controversy: the federal 
Admiss·ion Act of 1959 and the Hawaii Constitut

1
ion, as amended in 1978. The 

Admission Act, enacted by Congress at the time of Hawaii's.admission to the Union, 
ceded to the State approximately 1,800,000 acres of. land that the United States had 
owned since 1898. The ]\.dmission Ac.t restricted the State's use of land to five 
purposes: (1) support of public schobls; (2) betterment of the conditions of. native·. 
Hawaiians; (3) development of farm and home ownership on as widespread a basis as 
possible; (4) making of public improvements; and' (5) provision of lands for public 
use. Admission Act of March 18, 1959, 73 Stat. 4, § S(f). 

*5 The Admission Act further· provided that "[s]uch lands, proceeds, and income 
shall be managed and disposed of for one or more of the foregoing purp'oses in. such 
manner as the constitution and laws of said State may provide." Id .. The Act.thereby 
permitted the State to use those lands in a race-neutral· way and/or for the benefit 
of all citizens of Hawaii. Indeed, that is precisely how the State administered the 
lands from 1959 to 1978 when the State used moriey ·from the lands on a race·-neutral 
basis primarily for state educational purposes. Pet. App. Sa. [FN3] 

FN3; A discrete block of 200,000 acres is ~dministered by the State's 
Department of Hawaiian Home L~nds pursuant to a ·separate statutory regime. A 
1920 federal statute (the Hawaii Homes Commission Act, 42 Stat. 108) dealt 
with those lands by means of an express racial classification, albeit. one 
that was n~t applied in the decades that followed. In any event, the HHCA 
program is not at issue here; although it also has serious constitutional 
problems to the extent that it relies on.racial classifications. 

In 1978, however, Hawaii dramatically changed course. The· State enacted a. 
constitutional amendm_ent, see Haw. C.orist. a.rt. x:i.i, which along with a statute 
enacted shortly thereafter a'ccomplished three things. First, the State r.equired 
that 20% of t'heproceeds from the Admission Act larids be used solely to benefit 
certain native Hawaiians, Id,; Haw. Rev. Stat. § § 10-3{1); 10- 13.5. Second, the. 
State created the Office of Hawaiian Affairs (OHA).to administer that 20% portion 
of the proceeds and to administer solely for the benefit of Hawaiians other monies 
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received from general state funds. The OHA's officers must be Hawaiians. Haw . 
Const. art. xii. Third, the State imposed still another racial. qualification, 
allowing only Hawaiians to vote in the OHA elect.ions. Haw. Rev. Stat. § 13D~3(b) 
("No person shall be el.:igible to register as a voter for the election of board 
members unless the person meets the following quali.fications: (1) The person is 
Hawaiian .... ,; ) : 

*6 The entire scheme is infused with ~xplicit racial quotas, exclusions, .and 
cla~sificatibris to a degree this Court has. rar~ly encountered in the last half­
century. See generally Board of Educ.· of Kiryas Joel Village Sch. Dist. v .. ·Grumet, 
512 U.S. 687, 730 ·(1994) (Kennedy, J., concurring in judgment). The sch.eme bene.fits 
one preferred racial class within the State of Hawaii to the exclusion of all 
others and creates collateral racial classifications that are unnecessary even to 
serve that (itself unconsti'tutional) purpose. The scheme is a clearcut and 
extensive violation of the Constitution: None of its three elements, particularly 
the voting qualification at issue here, is constitutional. 

Under the State's theory, the State of Massachusetts could declare .certain state 
funds in Massachusetts to be distribute.a for the benefit of Irish- Americans, 
establish an Office of Irish Affairs composed solely of Irish- Americans 1~6 
administer the funds, and restrict the vote for.that Office to those citizens of 
Massachusetts·with Irish blood. The State of Florida could do the same for cuban­
Americans, the State .of Wisconsin for German-Americans, the/ State of Texai:l for 
Mexican-Americans, ·an:d so on. As a matter of. logic and of constitutional law, 
affirmance of the court of appeals decision C

0

()U.ld usher in an extraordinary racial 
patronage and spoiis syste~. 

Hawaii no doubt will label such con.cerns an exaggeration, sug.gesting that other 
states would not adopt such a· scheme. B.ut we do riot possess so clear a· crystal ball 
as to confidently predict how· a state 10 or 25 or 50 years. from now might utilize a 
decision. in Hawaii Is favor in this case. And ultimately the Court must consider. 
what a ruling in Hawaii's favbr woul~ authorize, See Morrison v. Olson, 487 ~.S. 
654, 731 (198B) (Scaiia, J.' dissenting). As Justice Jackson stated, "ohce a . 
judicial opinion rationalizes such an order to show that it conforms to the 
Constitution, O:t;' rather rationalizes the Constitution to show th;:;_t it sanctions 
such an order, .the Court *7 .for all time has validated the principle of racial 
discrimination . . . . The principle then lies about lik~ a loaded weapon ready for 
the hand of any authority that can .bring· forward a plausible claim of an urgent 
need .. " Korematsu v. U~ited States .323 U.S. 214, 246 (1944) (Jackson, J., · 
dissenting) . 

The aspect of the OHA program specifically ·at issue here is the .racial, ..:roting 
qualification, which violates both the Fifteenth Amendment and the Fourteenth 
Amendment. 

I. THE FIFTEENTH AMENDMENT PROHIBITS HAWAII'S I{ACIAL QUALIFICATION FOR VOTING IN 
ELECTIONS FOR THE OFFICE OF HAWAIIAN AFFAIRS. 

The Fifteenth Amendment to the Constitution; ratified inthe wake of the Civil War· 
on February 3, 1870j speaks clearly and definitively: "The right of citizens of the 
Unit.ea States t.o vote shall not be denied or abridged by the United States or by 
any State on account of. race, color, or.previous condition of servitude." The 
Amendment repaired the .. Constitution's original tolerance of racial restrictie>ns on 
the right to vote and stands as a lega:). bulwark against the racial strife and 
ethnic balka~ization that has troubled this country si.nce its founding -- and that 
to this day plagues th.is Nation and others around the globe. See generally !folder 
v. Hall, 512 U.S. 874, 894-95 (1994) (Thomas, J., concurring in judgment); South 
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Carolina v. Katzenbach, 383 U.S~. 301, '309.-13 • (1966) . 

Since 1978, however, the State of ttawaii has prohibited citizens of certain races, 
because of their race, from voting in elections for the Office of Hawaiian Affairs 
-- a government office that controls anQ. disburses a significant amount of state 
funds, formulates policy, and administers c"ertain state lands. See Haw .. Rev. Stat. 
§ . 130-3 (b) . ("No person shall be eligible to register as. a' voter for the election 
of board members unless the person ... is Hawaiian .... "). Hawaii excludes not just . 
•s'· Caucasians from voting in elections for the Office of Hawaiian Affairs,. it turns' 
away citizens who are African-Americans, Japanese-Americans, Chinese-Americans, and 
indeed members of all racial and ethnic groups except the preferred Hawaiians.· 

The primary question presented to this ·court is whether Hawaii, by prohibiting 
individuals fronj voting in ·a state election because of their race, has violated· the 
Fifteenth .Amendment, which.prohibits States 'from denying individuals the right to 
vote because of their race. To pose the question is to resolve the case. As.this 
Court has stated, the Fifteenth Amendment is "unequivocal[]" and prohibits race­
based voting qualifications (as well as facially race-neutral voting qualifications 
that are intended to harm members of a _particular race). Shaw v. Reno, .509 U.S. 
630, 639 (1993); see City of Mobile v. Bolden, 446 U.S. 55, 62 (1980); Gomillion, 
364. U.S. at 339; Smith v. Allwright, 321 U,S. 649 1 657 (1944); Guinn, 238 U.S. at 
347; cf. Chisom v. Roemer, 501 U.S. 380, 392 (1991) ("every election in which 
registered electors are permitted.to vote" is covered under§ 2 of Voting Rights 
Act of 1965, which enforces the Fifteenth Amendment) (quotation omitted; emphasis 
added). 

Hawaii has offered an array of historical and. policy considerations in support of 
its racial voting .scheme, primarily based on preserving ·the culture of Hawaiians. 
But all. such arguments are, fo.r purposes of the Fifteenth Amendment, nothing but 
diversions. Hawaii restricts. the. right to vote in a state election b'ased on a 
citizen's race, and th~ clear and unequivocal language of the Fifteenth Amendment 
flatly prohibits such state action. 

What .is perhaps most telling ab~ut the unconstitutionality of Hawaii's racial 
voting qualification is that in the nearly 130 .years since the Fifteenth Amendment. 
was ratified.-- troubled though those years have been -with respect to racial 
relations aI)d racially motivated voting deyices -- no State so far as we are aware 
has thought it permissible to enact-into law a facial *9 racial qualification on 
the right to vote in any state election. Indeed,_i:;everal States, no doubt 
recognizing that the language of the Fifteenth Amendment was clear and unequivocal, 
resorted instead to pretext and subterfuge to tty to evade what all 'understood to 
be the meaning .bf the Fifteenth Amendment, See Shaw, 509 U.S. at 639-40 (describing 
various 'forms of "[olstensibly race~ neutral devices" used "to dep:t;"ive black voters 
of th·e franchise"); see Gomillion, 364 U.S. at. 341) Guinn, 238 U.S. at 364-65. 

In light of the plain conflict between Hawaii's racial qualification for yotipg 
and the clear language of the Fifteenth Amendment, the question that comes to the 
fore in this case focuses on the court· of appeals: .How did it go so far astray? The 

. court .of appeals recognized, after. all, that the voter qualification at issue here. 
v.ras "expressly racial" and "clearly racial on its face." Pet. ·App. lOa, 15a. The 
court also acknowledged that the Fifteenth .. Amendment "squarely prohibits racially­
based denials of the right to vote. " Pet. App. ·15a (quoting Laurence H. Tribe, . 
AmE;!rican Constitutional Law 335 n. 2 · (2d ed.· 1988)) . 

. The court explained,_ however, that '~r.estricting voter eligibility to Hawaiians 
cannot be ·understood without ref~rence. to what the· vote is for." Pet. App. 11·a ~ The 
court concluded that a state could allow racial restridtions on the right to vote 
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>when the underlying state office was, in essence, devoted to distributing funds for 
the. benefit of a racially restricted class. Pei. App. 15a .. ·The court held .that such 
a scheme "does not deny.non-Hawaiians the right to vote in any meaningful '.s.ense." 
Pet. App. l5a. (emphasis added) . The court did not explain, however:,' from. ~1hat· .· · 
source it derived a "meaningful sense'.•. exception to the ·Fifteenth Amendment Is ban 
on ra~ial voting. qualifications, nor did it say how voting in. elections to a ·State 
office that, among other things, controls arid spends. substantial sums of state 
money is not "meaningful." · 

*10 The court said that it found guiq~nce in cases in which this court has held 
that limited special.,-purpose, elections are consistent with the right to vote that 
the Court has inferred.froin the Fourteenth Amendment. See Ball v, James, 451 U.S . 
. 355 (1981); Salyer Land Co. v. Tulare Lake Basin Water Storage Dist., .410 U.S. 719 
(1973); .cf. Reynolds v. Sims, 377 U.S; .533 (1964). But in relying on those cases,· 
the court of appeals overlooked a critica~ point: Those cases did not deal with 
racial restrictions .on' the right to .. vote' The Fifteenth Americ1inent places _voting 
qualifications based on race in a constitutionally different class from voting 
qualifications based on non- suspect characteristics. Thus, the Constitution does 
not expressly provide that aL( citizens in: a jurisdiction can vote in .all elections 
(a point confirmed by the Salyer case)., but it expressly prohibits denial of the 
right to vote in ariy state election on account of race. Cf. Powers v. Ohio, 499 
U.S. 400, 409 (l991) ("An individual j~ror does riot have a right to sit Oil any' 
particular pet it jury, but he or she does' possess the right not to be excluded from 
one on account of race,"); Buchanan v. Warley, 245 U.S. 60, 74-75, 82 (1917} (state 
can iimit property rights, but cannot do so on the basis of race). 

In sum, this Cou.rt '.s resolution of this. case· should be quite stra.ightforward. 
Nearly 130 years after·· the .Fifteenth .Amendment's ratification, the State of Hawaii 
seek;s the Court's blessing to strip an American· citizen of his right to vote in a 
state election based on: his race.·The words of the Fifteenth Amendment mean' what 

· they say, however, and the Fifteeri·th .Amendment thus flatly bars Hawaii's denial of 
the right to vote i.n a stat.e electi.on on accourit of race. 

II. THE FOURTEENTH AMENDMENT PROHIBITS HAWAII'S RACIAL QUALIFICATION FOR VOTING IN 
ELECTIONS FOR THE OFFTCE OF HAWAIIAN AFFAIRS. 

Hawaii's racial restriction. on votin9 ·also violates the Equal Protection Clause of.· 
Section 1 of the Fourteenth Amendment. 

' .. : ·, .:.· ... 

*11 A. Racial Classifications Are. P+esumpt.ively Invalid and Subject to Strict , 
scrutiny Under the Fo'urteerit'h Ameridine~t: · · · 

. The Equal Prote.ction Clause of the Fourteenth Amendment, also ratified in the wake 
of the Civil War on July 9, 1868, provides that no State shall "deny to any person 
within its jurisdiction the equal protection of .the laws." While not phrased in the 
plain .. and crystalline terms of the Fifteenth Amendment.1 the "" "centr.a:l purpose" of 

1the amendment is "to prevent the States from purposefully discriminating between 
individuals on the basis of..race. 11 Shaw, 5.09 u:.s. at 642·'(emphasis added). [FN4] 

FN4 .. See Mille:r; v. Johnson, .515 u~s. 900, 904 (1995) ("ce'ntral mandate is 
racial neutrality in governmental .. decisionmaking•i); Powers, 499 u.s.· at.415 
(Fourteenth Amendment's mandate is .that "race discr'imination be eliminated 
from all official acts and proceedings of the State"i; Palmore v. Sidoti, 466 
U.S. 429; 432~33 (1984) ("A core'purpose of the Fourteenth Amendment was to. 
do. away with all. governmentally imp~sed dis.crlmination based on race. 11 ) ; · 

Loving, 388 U.S. at iO,(HThe clear and central pu)'.'pOse of the Fourteenth 
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Amendment was to eliminate 'all~) official state sources of invidious :racial 
discrimination irt the States."); McLaughlin v. Florida, 379 U.S. 184, 192 
(1964) ("historical fact that the central purpose of the :Fourtee.nth Amendment 
was to eliminate rac1al discrimination emanating from official sources in the 
States");. Strauder v. West Virginia, 100 u .. .s. 303, 307. (1880) ("What is this 
but declaring that the.law in the States. shall be the same for the black as 
for the white; that all persons; whether colored or whi.te, shall stand equal· 
befbre the laws of the States .... "). 

To be sure, the Court has not as yet adopted the most stringent rule for analyzing 
racial classifications under the Equal Protection Clause~-that "only a social 

··emergency rising to the level of imminent danger to life and limb ..• can justify 
an exception to the principle embedded. in the Fourteenth Amendment that our 
Constitution is color-blind, and neither knows nor tolerates classes among 
citizens." *12Cr9son, 488 U. s. at 521. (Scalia, J., ttoncurring in judgment) 
(quotation omitted) . [FN5] The Court's decisiqns have rn;:metheless established that 
"[a] racial classification,. regardless of purported motivation, is presumptively 
invalid and can be upheld only upon an

1
extraordinaryjustification." Personnel 

Adm'r of Mass. v. Feeney, 442 U.S. 256', 272 (1979). As a result, "all lawi;; that 
classify citizerts on the basis of race ... are constitutionally suspect and must be 
strictly scrutinized." Hunt v. Cromartie, No. 98-85, 1999 WL 303677, at *4 (May 17, 
1999); see Adarand, 515 U.S. at 235-36; Shaw, 509 U.S. at 642:.43; Croson, 488 U.-8.' 
at 493-94 (plurality) . 

FN5. See also.Adarand Constructors, Inc. v. Pena, 515 U.S. 200, 240··41 (1995) 
(Thomas, J., concurring); Fullilove v. Klutznick, 448 U.S. 448, 522--23 (1980) 
(Stewart, J., joined by Rehnquist, J., dissenting); Defunis v. Odegaard, 416 
U.S. 312, 343-44 (1974) {Douglas, J., dissenting); McLaughlin, 379 U.S. at 
198 (Stewart, J., joined by Douglas;' J., concurring); Bell v. Maryland, 378 
U.S. 226, 287-88 (1964) (Goldberg, J., joined by Warren, C.J., concurring); 
Hirabayashi V; United States, 320 U.S. 81, 110-11 (1943) (Murphy, J., 
concurring); Plessy v. Ferguson, 163 U.S~ 537,·559 (1896) (Harlan, .:r., 
disse~ting) . 

The Court has stressed that racial classifications must be strictly scrutinized 
because classifications of citizens solely ori"the basis of race """are by their' 
very nature odious to a free people whose institutions· are founded upon the 
doctrine of equality.'·' Hirabayashi v. United States,· 320 U.S. 81, 100 (1943). They 
"reinforce the belief, held by too many for too much of our history, that · · 
individuals shoul4 be judged bY ~he color of their s~in." Shaw, 509 U.S. at 657, 
They "embody stereotypes that treat individuals as the product of their race, . 
evaluating their thoughts and efforts _.:__their very ·worth-as citizens -- according 
to a criterion barred to the Government. by history and the. Constitution." Miller, 
515 u.s. at 912 (quoting Metro Broadcasting;.Inc. v. FCC, 497 U.S. 547, 604 (1990) 
(O'Connor, J., dissenting)). And they reflect "the ·demeaning notion that members of 
the defined racial groups asc;::ribe to certain 'minority views' that must be 
different from *13 those of other citizens." Johnson v. DeGrandy, 512 U.S. 997, 
1027 (1994). (Kennedy, J., concurring) (quotation oinitt;ed). [FN6] 

FN6. Strict scrutiny applies regardless of the race benefited or burdened 
because a "benign .. racial classification is a contradiction in terms," Metro 
Broadcasting, 497 U.S. at 609. (O'Ccmnor, J., dissenting) (quotation omitted); 

·and there is "no principled basis for deciding which groups· would me'rit 
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heightened judicial solicitude and which would not," Regents of Univ. of Cal. 
v. Bakk~, 438 U.S. 265, 296 (1978) (Powell, J.). Strict scrutiny also 
applies, of course, even whe.n the racial classification burdens or benefits 
the races equally. Powers, 499 U.S. at 410;.Brown v. Board of Education, 347 
U.S. 483, 494-95 (1954). 

) 

Racial classifications are offensive to the.Constitution for a more practical 
reason as well. There is no way to apply them without formal ruies for. deciding who 
is and is not a member of a given race and without .some governing body to apply and 
enforce those rules. cf:.Plessy, 153·u.s: at 552. As Justice Stevens has 
emphasized, however, "the very att.empt to define with precision a beneficiary's 
qualifying racial characteristics is repugnant to our constitutional ideals." · 
Fullilove, 448 u . .s. 'at 535 n.5 (Stevens, J., dissenting}. Justice Stevens thus 
stated ih Fullilove that a "serious effort" .to "define racial classes" must "study 
precedents such as the First Regµlatiori to the Reichs Citizenship .Law of November 
14, 1935."· Id.; see also Metro Broadcasting, 497 U.S. at 633 n.1 .(Kennedy,.· J., 
dissenting) (comparing. racial set-aside to South African Population Registration 
Act). This case illustrates the poirit: The State of Hawaii has struggled mightily 
to define who exactly is a "Hawaiian, II an enterpr,ise that has led to a variety of 
conflicting definitions and generated numerous lawsuits. 

Strict scrutiny under the Equal Protection Clause.applies with particular force to 
racial classifications affecting the voting process. See Shaw, 509U.S. at 644. 
[FN7] The Court has *14 st.ated that 11 [r] acial classifications with respect to 
voting carry particular dangers" -- including 11 balkaniz[ing] us into competing 
racial factions." Shaw, 509 U.S. at 657 (~mphasis added). """When the State assigns 
voters on the basis of race, it engages in the offensive and demeaning assumption 
that voters of a particular rac~, because bf their race, think alike; share the 
same political interests, ,and will prefer the same candidates .at the polls." 
Miller, 515 U.S. at 911-12 (qubtation omitted); cf. Batson v; Kentucky, .476 u;s. 
79, 97-98 (1986): As Judge Wisdom stated over a generation ago, "If there is one 
area above all others where the Constitution is· color-blind, it is the area of 
state action with respect to the ballot and the voting booth. 11 Anderson v. Martin,· 
206F. Supp. 70Q, 705 (E.D. La. 1962) (Wisdom,J.,· dissenting) (emphasis a.ddei;l), 
rev'd, 375 U.S, 399 (1964) .. [FN8] · 

FN7. See Gomillion, 364 U.S. at 349 (Whittaker, J., concurring); see also 
City of Mobile, 446 U.S. at 86 (Stevens, J., concurring in judgment]> 
(Gomillion is "compelled< by .the Equal Protection Clause 11

) • 

FN8. The Justices who dissented in Shaw still would consider a "direct and 
outright deprivation. of the right to 'vbte" on account of race (as here) 
subject to the strictest scrutiny. Shaw, 509 u.s. at 659 (White, J.,. 
dissenting); id. at 682 (Souter, J., dissenting). 

B. The Equal Protection Clause Prohibits a Racial Classification Unless the 
Classification Is Necessary and Narrowly' Tailored to Serve a Compelling Government 
Interest. 

Hawaii's law facially discriminates on the basis of race in determining which 
voters are qualified to vote in elections for the Office bf Hawaiian Affairs. 
[FN9] BeC:Cl;USe the intent, meaning, history, and.policy of the Equal Prote~tion 

·Clause all suggest. that the Constitution does not allow governmental. rac.ial *15 
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classifications -- or, at most, only rarely allows them -- the Court has held that 
racial classifications such as Hawaii's racia:l·voting qualification are 
"presumptively invalid".and subject to strict scrutiny under the Fourteenth 
Amendment, meaning that they cah be upheld only if based upon an "extraordinary 
justification." Feeney, 442 U.S. at 272 (quoted· in Shaw, .509 U.S. at 643- 44). 
Under the strict scrutiny standard, racial classifications thus violate th.e Equal 
Protection Clause unless.they are both necessary and narrowly tailored to serve a 
compelling state interest.. Shaw, 509 U.S. at 643; Croson, 488 U.S. at 509 
(p;lurality)\ (Only i·n the "extreme case" may "some form of narrowly tailored racip.l 
pr~ference ... be necessary.") (emphases added). [FNlO) 

FN9. When1 as here, "the racial classification appears on the face of the 
statute," ·then.· .. [n) o. inquiry into legislative purpose is nec.essary•i to 
determine whether the law is designed to harm members of a particular race. 
Shaw, 509 U.S, at 642; see Hunt, 1999 WL 303677; cf. Washington v: Davis, 426 
u. s . 229 ( 19 7 6) . 

FNlO. See.also Wygant v. Jackson Bd. of Educ., 476 U.S. 267, 280 (1986) 
(plurality); id. at 286 (O'Connor, J., concurring); Palmore, 466 U.S. at 432 
(class·ifications must be "necessary" to accomplishment of " " "compelling 
governmenta1 interest");.Fullilbve, 448 U.S.· at 496 (Powell, J., concurring) 
("racial classification ... is .constitutionally prohibited unless it is a 
necessary ·means o~ advancing a compelling governmental interest"); Loving, . 
388 U.S. at 11 (racial classifications, "if they are ever to be upheld, 
must be shown to be necessary to the accomplishment of some permissible state 
objective"). In some cases, the Court has used the term i•necessary";· in some 
cases I the Court has used the term' "na:r;-rowly tailored" i and in some c.itses I 
the Court has used both terms. The Court's ·consistent analysis incorporates 
both ideas. The Court has made it. clear, for example, that past . 
discrimination does not justify a racial classification if race-neutral· 
alternatives are' avai;I.'able. 

These requirements impos.e a numbe.r -of important barriers that a government 'entity 
must surmount before it may impose a racial classification.· The rationale ·is 
simple: "If there is no. duty to attempt . ' .. to measure the recovery by the wrong 
... our history will adequate;ly support a legislative preferehce for almost any 
ethnic; religious, or racial group with .the political strength to negotiate a piece 
of the action for its members." Croson, 488 U.S. af'~510~11 (plurality) (quoting 
-Fullilove, 448 U.S. at 539 (Stevens, J., dissenting)). Taken together, as *16 
.Justice Kennedy has pointed «:)Ut, these stringent requirements explain why the. 
strict scrutiny standard "operate[s) in a manner generally consistent with· the 
imperative of race neut:rality;" Croson, 488 U.S. at 519 (l<enhedy, J., conc:urring)'. 

First,.' the government must show ·a compelli.ng interest that justifies its racial 
classification. Except in situations where there is an imminent threat to,life or. 
limb (as in a prison race riot), racial classifications must be """strictly . 
reserved for remedial settings." Id. at 494 .(plurality); '.Metro Broadcasting, 497 
U.S. at 612 (0' Connor, J., dissenting) ("Modern equal protection doctrine has· 
recognized only one such [compelling) interest: remedying the effects of racial 
d.iscrimination. "); Wygant, 476 U.S. at 274- .76 (plurality). r;;urthermore,. the bare 
d~sire to remedy societal di-scrimination is too "amorphous" a concept of injury to 
qualify as a "Compelling interest.. II Croson, 488 u. s. at 4·97 (plurality) (quoting 
Bakke, 438 U.S. at 307. (Powell, _J.)); see also Wygant, 476 U.S. at 274 (plurality) 
("This. Court never has· held that societal discrimination alone is sufficient to 

\ 
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justify a racial classification."). In order for the government to show that the 
classification is truly remedial, the -classification,must be preceded by 
"""judicial, legislative, or administrative findings of constitutional or statutory 
violations." Croson, 488 U.S. at 497 (plurality) (quoting Bakke, 438 U.S. at 308-09 
(Powell, J.).). [FNll) In Croson, for example, the Court explained that there was · 
"nothing· approaching ... a ccinstitutional cir statutory violation by anyone in the 
Richmond construction industry." Id. at 500 :. 

FNll.. Any legislative or executive findings must be strictly scrutinized, for 
"[t)he history of racial classifications in.this country suggests that blind 
judicial deference to legislative or executive pronouncements of necessity 
has rio place in equal protection analysis." Croson, 488 U.S. at 501. 

Second, the government must show that the classification remedies discrimination 
that was committed both within that jurisdiction, .and within th~ industry or field 
in which the *17 classification. is .imposed.,(such as school segregation in a 
district). Id. at 500, 504-05. 'The Court explained the point in Croson: "The 
'evidence' relied upon by the dissent, the history of school. desegregation in 
Richmond ... does little to define the scope of any injury to minority contractors 
in Richmond or the: necessary remedy. II Id. at 505 (emphasis added). The 'court added 
that "none of the evidence presented by the city points to any identified 
discrimination in the Richmond construction industry." Id. (emphasis added). The 
Court has "never approved the .extrapolation of discrimination in one jurisdiction 
from the experience of another." Id. 

Third, the government must show that ·the racial classification is necessary in the 
sense that .race-neutral remedies have been or would be ineffective in remedying the 
discrimination. Adarand, 515'U.S. at 237-38 (court of appeals """did not address 
the question of narrow tailoring in terms of.our str.ict scrutiny cases, by asking, 
for example, whether there was any consideration of.the use of race-neutral means") 
(quotation omitted); Croson, 488 U.S. at 507 ("[T)here does not appear to have been 
any col'lsideration of the ~se of race,-neu:tral means to increase minority business 
participat~on in city contracting."); United States v. Paradise, 480 U.S. 149,. 171 
(1987) ("In determining_whether rac7-conscious remedies are appropriate, we. look to 
several factors, inclucj:ing t_he necessity for the relief and the efficacy of · 
alternative remedies.''); id: at 201 (O'Connor, J., dissenting) ("strict scrutiny 
requires ... that·the District Court expressly evaluate the available alternative 
remedies,"). The decision in Crosori illustrated the importance of this requirement: 
Only in the "extreme case" may "soqie form of nar'rowly tailored. racial preference 
... be necessary .... " Croson, 488 U.S. at 509 (plurality) (emphases added) . In 
Croson, the Court stated that a racial set-.aside was not necessary because a 
"race-neutral program of city financing for sm_all firms would, a fortiori, lead to 
greater minority participation" and remedy any discrimination .that had occurred. 
Id. at 507.. . . . 

*18 Fourth, the governmentmust show that it cannot devise an individualized 
procedure to 11 failcir remedial relief to those who truly have suffered the effects 
of prior discrimination" -- in other words, that the racial classificatio~ is not 
simply a product of "administrative convenience." Id. at 508; cf. Korematsu, 323 
U.s. at 241 (Murphy', J., dissenting) ("[n) o adequate reason is given for the 
failure to treat these Japanese Americans on an individual basis by holding . 
investigations and hearings to sep.arate the· loya.l from the disloyal 11 ) ._ Th.e interest 
in "avoiding the bureaucratic effort necessary to tailor remedial relief_ to those 
who truly have suffered the effects of prior discrimination cannot justify a rigid 
line. drawn on the basis of a 'suspect classification." Croson, 488 U.S. at 508. 
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Fifth, the government must show that it has minimized harm to innocent members of. 
other racial groups. For this reason, a specific numerical quota, or outright 
racial exclusion, rarely (if ever) could satisfy the narrow tailoring requirement. 
See- id. The Cour.t applied this principle in Croson:. "Under Richmond's. scheme, a 
suc~essful black, Hispanic, or Oriental entrepreneur ... enjoys an absolute ~ 
preference over other citizens based solely' on their race, We think it ob,Jious that 
such a pr9gram is not narrowly ·tailored to remedy the effects of prior 
discrimination." Id. (emphasis added); see also id. at 515 (Stevens, J., 
concurring)· ("Richmond City Council has merely. engaged in the type .of stereotypical 
analysis that is a hallmark of violation~ of the Equal Protectio~ Clause,"). 

Sixth, the government must sh~w that the racial classification is tailored in 
terms of duration: that it "will not' last longer than the discriminatory effects it 
.is designed to eliminate."· Adarand, 515. U.S. at 238 (quoting Fullilove, HB U.S. at 
513. (Powell, J., concurring)). 

*19 C. Hawaii's Racial Voting Qualification 'noes Not Meet the Requirements of 
Strict Scrutiny. 

Based on the.foregoing principles, it is plain that Hawaii's racial voting 
qualification violates the Equal Protection Clause for any one of a host of 
alternative and ind,ependent reasons. 

At the outset, Justice Ginsburg's opinion·inAdararid identified1 the simplest 
reason for holding this racial voting qualification violative of the Equal 
Protection Clause. As she explained, while this. Court -has not as yet held that the 
strict. scrutiny standard is automatically fatal f.or all racial classifications,· at 
a minimum "the strict scrutiny standard," is "fatal for classifica~ions burdening 
groups.that have suffered discrimination in our. society." Adarand, 515 U.S. at 275 
(Ginsburg,, J., dissenting) . The principle identified by Justice Ginsburg applies 
here. In elections for the Office· of Hawaiian Affairs, Hawaii turns away' would-be 
voters who are,. for example, African-Americans, Japanese,-Americans, Chinese­
Americans, Mexican-Americans, andeven'American Indians,;__ ·all of whom belong to 
racip.l groups who.se members """have suffered discrimination in our society" and 
some of whom have suffered discrimination .in Hawaii. As Justice Ginsburg ri'ghtly 
suggested,' therefore, the strict scrutiny analysis is "fatal" to Hawaii's racial 
voting qualification, ahd no.further equal protection analysis is necessary. 

Apart from that threshold point, the racial classification here fails to meet' any 
of the specific requirements (much less all of them) that the government nmst meet 
in order to show that a racial classification is necessary and narrowly tailored to 
serve a compelling governmental interest; 

·First, -Hawaii has not shown that its racial voting qualification remedies prior 
discrimination. In particular, Hawaii has not identified any competent judicial, 
legislative, or administrative findings·· of constitutional or statutory violations 
by any party to justify its racial voting-qualification. 

*20 second, arid as a necessary consequence· of the first point, ·Hawaii obviously' 
has not shown that its racial voting qualification remedies a prior denial or 
infringement of the ability of .Hawaiians to vote in Hawaii. Hawaii's racial· 

'classification thus fails.to'meet a cr.itical requirement under this Court's equal: 
protection jurispn~dence for a racial classification '-- that it serve a cclmpelling 
governmental interest in remedying prior.discrimination in the jurisdiction agd 
·field in which the classiHcation is imposed. 
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Third, even had the State 'shown prior abridg~ments,on the ability of Hawaiians to 
vote, it has not shown that a race-based voting scheme is necei:;sary to rel\ledy that 
discrimination. Indeed, an outright denial of th~, right to vote on the basis of 
race can never be sufficiently necessary to :remedy past discrimination in voting. 
To be sure, there is a compelling governmental interest in remedying prior racial 
restrictions on the right to vote, .·but the constitutionally authorized remedy 1s 
imposition of a race-neutral voting scheme (and, if needed .. the elimination of 
various race-neutra·l voting ,devices' that can be' a pretext for racial ' 
discrimination). See, e.g.,. 42 u.s.c. · § 19]3;. Fullilove, 448 U.S. at 546-47 
(Stevens, J., dissenting)·. (Voting Rights Act, if it required that 10% of elected 
officials be minoritl.es, "would merely create the k.ind bf inequality that an 
impartial s"overeign cann.ot tolerate"); cf. Bazemore v. Friday, 478 U.S. 385, 407-09 
(198.6) (race-neutral admissions polic;:y is constitutionally proper remedy for club's 
prior discriminatory admissions) . In this regard, we cannot improve upon ,Judge 
Wisdom: "If there is one a:irea above all ·others where the Constitution is color­
blind, it is the area of state action with respect to the ballot and the voting 
booth." Anderson, 206 F. ·Supp. at 7.05 <wisdom, J., dissenting) . 

Fourth, even assuming prior denial_s of the right to vote, Hawaii has not shown 
that it is unable to/dev1se an individualized procedure to "tailor relief to those 
who truly have suffered the effects" of' any prior voting discrimination - ·- *2i in 
other words, to show that the racial classification is .not simply a product of 
"administrative COI).Venience" in groµping to~e,ther all Hawaiians. Cf. Croson, 488 
U . .S. at 508. 

Fifth, Hawaii has imposed.a 100% racial voting set,::aside in OHA elections that 
absolutely excludes members ~f races other than Hawaiian from the ballot. Faced. 
with a 30% s.et-aside in Croson, the Court found "it obvious that such a 'program 
[wa)s. not narrowly tailored to remedy the. effects of prior discrimination." Id. at 

. 508 (emphasis added). Gi,;en Hawaii~s 100% exclusion. of individuals who are not 
Hawaiian from the ballot .in OHA elections (particularly when combined with the lack 
of findings of prior discrimination), the same conclusioniapplies here.a fortiori. 

Sixth, :H:awaii;s racial qualification is not limited in time. The State established 
it in 1978, and it is scheduled to last indefinitely. This qualification is not 
tailored "such that it will not last.longer than the discriminatory effects it is· 
designed .to eliminate." Adarand, sis U.S. at 238 (quotation omitted). 

In sum, Hawaii.' s law satisfies none of· the require.ments this Court has imposed for 
holding a racial classification permissible under :the Equal Prot.ection Clause, 

·n. Hawaii Is Arguments Based on Pres'erving the Culture of Hawaiians and on a Trust 
Relationship With Haw?-iians Do Not Justify Hawaii;s Racial Voting Qualification. 

. . 

The State has constructed a tortured. defense. of its. racial voting qualifJ.cation 
that links (a) the racial restriction on the beneficiaries of CHA-controlled funds, 
(b) the racial qualifications to bean OHA,office,r, and (c) the·racial 
qualifications for voting in elections forOHA officers. To begin with, this 
defense does .not i:mrport to meet the requirements this Court has imposed for racial 
classifications. 

Even addressing the State's argument on·its own terms, moreover, the short answer 
to it is fairly simple: Three blatant *22 constitutional wrongs do not make a 
right. A massive unconstitutional scheme of racial·ly restricted distribution of 
state funds, :tac:ial restrictions.on serving in•the state bffice"that oversees and 
distributes those funds' and racially restricted :elections to that office 'hardly . 
makes the State,' s voting re.striction more constitutionally palatable. See Stuart M.. 

' .' . ' 
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Benjamin, Equal Protection and the Special Relationship: The Case of Native 
Hawaiians, 106 Yale L.J. 537; 594(1996) (."""Itseems unlikely that many, if any, 
of Hawaii's current programs singling out Native Hawaiians could meet [strict 
scrutiny] standards. The compelling interest requirement alone would pose an 
enormous hurdle."). 

Hawaii has suggested that the racial voting qualification is constitutional 
because the racial restriction on the ~se of the OHk-conttolled funds is 
constitutional and is not challenged here. As a matter of logic, that conclusion 
makes no sense even if the premise is accepted. If a state refused to hire a black 

· teacher for an all-white school in. 1952. ·because of his race, it could not have 
defended against a·claimed equal protection violation by saying that the racial 
restriction on hiring was constitutional because the racially segregated schools 
were not challenged and had not.yet been .declared unconstitutional. 

In addition, the racial restriction on th.e use. of funds is itself unnecessary and 
riot narrowly tailored to serve a compelling int.ere st. Even assuming, for example, 
that the average Hawaiian suffers poverty to a greater extent than .the average 
individual of another race, th.e State .~an institute a race-neutral. social welfare 
program. It cannot engage, however, in a racially restricted distribution of funds 
that is both over-inclusive and under-inclusive. 

Even if the State had a justification to pay· monies to members. of a racial group 
because of their race, a state does riot have .a .compe.liing interest in establishing 
a.racially restricted office whose members are elected in racially restricted 
elections in order to administer the program. In that reg'ard, :i.t *23 bears emphasis 
that a racial voting qualification is pe,rhaps the most pernicious of all racial 
ciassifications because it imp;J.ies that ".individuals of the same race share a 
single political interest. The view that they do is based.on the demeaning notion 
that members of the defined racial groups ascrilbe. to certain minority views that 
must be different from.those ot other citizens." Miller, 515 U.S. at 914 (quotation 
omitted). This is the "precise use of race as a proxy the Constitution prohibits." 
Id.; cf. powers, 499 U.S. at 410. Here·, only by assuming tha.t all Hawaiians think 
differently and vote differently from all other Hawaiian citizens can the . 
categorical racial voting qualification be explained. Such an offensive 'assumption 
is patently unconstitut.ional under this Coµrt' s precedent. 

Hawaii has invoked the term. "trust" to describe its scheme and the term "trust 
lands" to describe lands transferred to ~he State by the 1~59 Admission.Act. But 
the terminology ir;; simply camouflage for Hawaii's 1978 decision that certain state 
funds (derivedboth from the state lands and from other state funds) will be used 
to benefit a racially defined group :.._ even though the State is free to use those. 
funds in a race-neutral way. [FN12l In any event, the existence of trust lands does 
not justify a raciai qualification to vote in state elections for the state office 
that oversees and administers the lands. 

FN12. Even were the State compelled by federal law to impose a racial 
classification (which it is not), Adarand'establishes that the constitutional 
analysis would remain the same. 

\ 

Hawaii also has explained -~ correctly -- that Hawaiians share a common heritage 
and background that they, like many Ameri,cans of all backgrounds, cherish .and 
celebrate . .But the State has no right to engage in a racially restricted 
distribution of state funds, .or racial classifi~ations on the right to vote in a 
*24 state election, simply to .Preserve .a particular "culture." [FN13] As Justice 
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Kennedy has explained, "There is more than a fine line, however, between the 
voluntary association that leads to a .political community ... and the.forced 
separation·that ~ccurs when the government draws explicit political boundaries 

"Kiryas Joel, 512 U.S. at 730 (Kennedy, J~; concurring in judgment). 

FN13. As two leading political and. social commentators said of Hawaii: "It is 
one thing. to celebrate.a cultural. heritage and a sometimes tragic history, 
but it is another, as Canadians have lec:irned, to widen splits and schisms in 
a state that more.than almost anyplace in the world has proved that diverse 
people can live amicably and successfully together." Michael Barone & Grant 
Ujifusa, The Alman~c of American Politics 439 (1998). 

The dangers of allowing a state's cultural justifications to supersede the 
limitations of the Equal Protectio'n Claus.e are quite evident: One need• only change 
the state from Hawaii to Louisiana and the year from 1999 to 1896. See Plessy, 163. 
U.S. at 550 (legislature is free "to act with reference to the established usages, 
customs, and traditions of the people"). This Court has forbidden that kind of 
"cultural" justification for racial classifications in cases ranging from Brown v. 
Board of Education to Loving v. Virginia. No~ is no time to return to an era when 
"cultural" justifications could trump the dictates of the Equal Protection Clause. 
CL Loving, 388 U.S. at 11 (ban on interracial marriage designed to '"maintain White 
Supremacy"). 

E. Hawaii's Analogy of Hawaiic:ins to.· American Indian Tribes ·rs Historically, 
Legally; and Factually Flawed, 

The lower courts suggested that American Indian tribes are exempt from the Equal 
Protection Clause (at least, treatment of Indian tribes that facilitates self­
government is exempt), and that Hawaiians as a group are sufficiently similar to 
American Indian tr.ibes that discrimination in favor of Hawaiians can be *25 
permitted under the Equal Protection-Clause. See, e.g., p'et. App. 13a-14a, 17a. 

This argument is flawed at every tu:rn. To begin with; it misconceives the basis 
for differential treatment of American Indian tribes under the Constitution. And it 
simultaneously creates from.whole cloth a constitutional authori~ation for members 
of other racial and ethnic groups (for example, Africc:in-Americans, Latino­
Americans, and Ko.rean-Americans) to assert ipse dixit that they are "similar to 
American Indian tribes" for·purposes of equal protection anaiysis. 

1. American :i:ndian tribes are a. distinctive category in our law. See· Cherokee 
Nation v. Georgia, 30 U.S. 1 (1831). The tribes are separate sovereigns within the 
United States -- and have been so considered since before the Constitution was 
ratified. The Commerce Clause thus provides that ;, [t] he Congress shall have Power 

[t]o regulate Commerce with foreign Nations, and among the several States, and 
with the Indian Tribes." U.S. Const. art. i, § 8. In addition, the Treaty Clause, 
whicl) grants the President "Power, by and with the Advice and Consent of the 
Senate, to make Treaties," has been a sburce'of authority for the federal 
government. to deal with American Indian tribes as sovereigns. U. s. Const. art. -ii., 
§ 2. 

As mandated by the Constitution, this Court has drawn a clear constitutional 
distinction between (a) laws that benefit or burden Indian tribes (or tribal 
members) with re.spect to self-governance or activi'ties on or near an Indian 
reservation. and (b) .laws that burden or benefit Indians, solely because of their 
race and do not relate to tribal activities (in which. case, American Indians are 

Copr. ·© West 2004 No Claim to Orig. U.S. Govt. Works 



• 

• 

• 

1999 WL 345639 Page 20 

treated· Jike· members of other races) . . 

Equal protection strict sc~utiny thus.applies to classifications by race of 
individuals who happen to be Amer1can Indian' so long as the classification in 
question does not relate to their tribal membership and their activities on or near 
the reservation. In both Adarand and Croson, for *26 example, the Court held that a 
racial preference program that g_ave preferences to American Iridians, as well as 
·members of other racial groups, was subject to strict scrutiny. As the Court stated 
in Croson,. 11 [t] h.ere is absolutely no evidence of. past c1iscrimination against 
Spanish-speaking, Oriental, Indian, Eskimo, or Aleut persons." 488 U.S. at 506 
(emphasis added). In Adarand as well, the program provided.a preference for "Native 

. Americans I 
11

· but the Court held that all racial classifications are subject to 
strict scrutiny. (In dissent, Justice Stevens raised the subject of American 
Indians, 515 U.S. at 244-45 n.3', .but the Court did not distinguish American Indians 
from the other racial groups.) So, too, in both Fullilove and. Metro Broadcasting, 
the laws at issue gave a preference· to American Indians,· ~ee Metro· Broadcasting, 
4.97 u.s. 1 at 553 n.l; Fullilove, 448 U.S. at 454,, but no ,member of this Court 
suggested that a racial pre.ference for Afr~can-Americans is more strictly 
scrutinized than a.preference for American Indians. 

2. In holding Hawaii's special treatment of Hawaiians consistent with the Equal 
Protection Clause, the courts below e'rroneously relied in part on this Court',s 
decision in Morton v. Mancari, 417 U.S .. 535 (1974). In that case, the Court upheld 
a hiriiig preference granted to tribal Tndians for empl~0nent in the Bureau of 
Indian Affairs. 

Three points about Mancari are critical, however, and completelyundercut the 
lower courts·' reliance on it. First, the Court in Mancari stated that the 
justification for diff.e:tential treatment for Indian tribes stemmed not from some 
idiosyncratic ordering of different racial gr.cups, but "from the Constitution 
itself·" -- namely, the Indian Commerce Clause. and the .Treaty Clause. Id. at 552; 
see also Adarand, 515 U.S. at. 244-45 n.3 (Stevens, J., .dissenting) (Mancari relied 
in part on "plenary power of c6ngress to legislate on behalf of Indian tribes"); 
United States v. Antelope, 430 U.S. 641, .646 (1977) (Mancari "involved preferences 
· ... directly piomoting Indian *27 interests in self-government .... Federal 
regulation of Indian .tribes ... is governance of once-sovereign political 
communities; it is not to be viewed as legislation of a 'racial' group consisting 
of Indians .. II) (quotation omitted; emphasis added). So, too, the government Is brief 
in Mancari, advocating the position that the Court adopted, cautioned that the 
Constitution "permits special arrangem.ents [with resp~ct to Indian tribes] that 
might not be appropriate with respect to other·groups." Br. fo:t·Appellants, No. 73-
3621 at 33 (emphasis added). By linking its decision to the Indian Commerce·Clause, 
the. Court accepted that argument. The Cour.t did not adopt, by contrast, the 
sµggestion of an amicus curiae who argued that benign racial preferences are·not 
subject to strict scrutiny, and that preferen<;:es to """members of a minority group" 
such as American Indians "are constitutional. II Br·; for Amicus Curiae Mexican 
American Legal Defense and Educational Fund, Nos. 73~'.362; 73- 364, at 22-23. 

Second, consistent with its view of the proper scope of the equal protection 
exception for Indian tribes embodied in the Indian Commerce and Treaty Clauses, the 
Manca:ti Court went out.of its way to make clear that. the BIA preference applied 
only to Indians who were members of Indian tribes and thus "operate[d] to exclude 
many individuals who are racially to be .classified as Indians." Manca::ti, 417 u. s. 
at 554 n. 24. In particulp.r; · the. Court reli'ed on the definition· of Indian used in 
BIA regulations, which expressly conditioned the preference on tribal membership. 
Id.; .see Benjamin, 106 Yale L.J. at 612 n.38 (''One of the most important aspects of 
the Court's conclusion was left ·unstated: The C~urt ignored the statutory ·· 
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definition of 'Indian' and looked 'only to the BIA regulation's definition."); see 
also id. at n.121. The governm:ent·st:r:essedat oral argument, moreover, ·that the 
"preference is limited to Indians who a_re members of federally. recognized 
[tribes]." Tr. of Oral Arg.f Nos. 73,.-362, 73-364, at .7. The government pointed out 
that members .of terminated tribes or never-recognized tribes were not eligible for 
the preference and noted *28 that "there are many Indians, many people who racially 
could be considered an Indian w;tio don't get this preference." Id. at 13. 

Third, the Court treated _the preference as an aspect of constitutionally 
authorized Indian self-governance. See 4~7 U.S. at 553 (preference provision 
designed to give -"Indians a greater control of their own destinies"). Indeed, as 
the government pointed out at argument, some 11,500 BIA employees out of 
approximately 14,000 at the time worked on the reservations. Tr. of Oral Arg. at 5-
6. Moreover; the preference had actually begun as a s~bstitute for a proposal to 
provide Indian tribes an absolute veto over any person the BIA proposed to send to 
work on the reservation. :td. at 12 .. The Court took all of .that into acco~nt, noting 
that an "obviously more difficult question ... would be presented" by a generc:i1' 
Indian preference in government employment. 417 U. S·. ·at 554. [FN14] 

FN14. That "quest:iqn," which was unanswered at the time, was whether the same 
level of scrutiny afforded racial discrimination against minorities would 
apply to rgcial preferences for minorities -- a question before the Court 
that Term, Defunis v. Odegaard, 416 U.S. 312 (1974), and which was 
·subsequently _addressed in cases such as Bakke, Fullilove, Croson, and 
Adarand. 

Ih reaching its conclusion, the Court stated that the BIA classification was not 
"iri this sense" a "racial" preference. Id. at S53 & n.24. By that, the Court . 

. clearly meant that a classification invo;tving Indian tribes. (or involving. Indian 
tribal members engaged in activiti,es of self-governance or activities on or near a 
reservation) must be ana~yzed differently from pure~y racial 'classifications. 

'Mancari i~ thus simply another in the liri~ of cases in wh_ich the Court has held 
that "the unique legal status of Indian tribes under federal law permits the 
Federal Government to enact legislation singling out tribal Indians, legislation 
that *29 might otherwise be constitutionally bf~erisive." Washington v. Confederated 
Bands & Tribes of Yakima Indian Nation, 439 U.S. 463, 5o'0-01 (1979) (quotation 
omitted; emphasis added) . (, 

_3. Hawaii's attempts to analogize Hawaiians to Indian .tribes for purposes of this 
'case are unavailing for two main reasons: 

First, the Constitution does not cpntain a Hctwaiian Commerce Clause, but only an, 
Indian Commerce Clc;iuse. Pet, App. 14a. Under the Constitution, therefore, ·a state's 
differential treatment of Hawaiians ~s no more acceptable than a state's 
differential treatment of Croatian-Americans or African..:Americans or Italian­
Americans. 

Second, Hawaiians are not a. federally recognized Indian tribe s.uch that Hawaiians 
could receive the same treatment as Anierican Indian tribes under the.Constitution. 
Since the annexation in 1898~ the United States has.not dealt with Hawaiians as a 
sovereign .nation. To be sure; certain federal statutes refer __ to Hawaiians, just as 
certain statutes refer to African-'Americans, but Congress has never established 
that Hawaiians are an Indian tribe. This is riot a trivial point, ·Without.such 
recognition, a group of people united by race or ethnicity is not entitled to the 
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same treatment as an American Indian tribe. As the BIA puts it, express federal 
recognition as a tri'be is. a ;,prerequisite to the protection, services, and benefits_, 
of the Federal government available to Indian tribes by virtue of their status as 
tribes.n25 C.F.R, § 83,2; see.Rachael Paschal, The.Imprimatur of Recognition:· 
American Indian: Tribes and the Federal Acknowledgment Proce.ss, 66 Wash. L. Rev. 
209, 215-16 (1991). ' 

As a matter of law and tradition, moreover, federal courts do not grant tribal 
status that neither Congress nor the Executive has granted. United States v. 
Holliday, 70 U.S. 407, 419 (1865); see ~30Cherokee Nation of Okla. v. Babbitt, 117 
F .. 3d 1489, i496 (D.C. Cir .. 1997). Therefore, this .Court cannot simply declare that 

·Hawaiians are an American Indian tribe. 

Indeed, the constitutional constraints on Congress and the Executive in 
recognizing tribes, as well as existing BIA regulations, establish that Hawaiians 
~ould not possibly qualify as a tribe. See 25 C.F.R. § 83; Price v. Hawaii; 764 
F.2d 623, 628 (9th Cir. 1985) (group of.Hawaiians not a tribe and thus could not . 
. sue' under jurisdictional statute granting Indian.tribes.right to sue); Benjamin, 
106 Yale L.J. at 574, 576 ("Native Hawaiians are not organized into any entity that 
can reasonably be called a tribe" and """there i~ little reason to_ suppose that 
Native Hawaiians wouid sa'tisfy any definition of.' Indian tribe' : ... "). Even the 
courts below recognized that Hawaiians have not and. could not at this time receiv~ 
formal recognition. as an Indian tribe .. Pet; App. 14a. 

In any event; even were Hawaiians·a recognized' Indian tribe, the OHA's racial· 
rest:riction on voting in .elections· for a state. government office dealing with such 
an "Indian tribe" would still be· unconstitutional., The "unique legal status of . 
Indian tribes under;· federal law permits the Federal Government to enact legislation 
singling out tribal Indians, ... ·[but] States do not enjoy the same unique. 
relationship with Indians II Yakima Nation, 439 U.S. at 500~01 '(quotation 
omitted; emphases added) . · 

For ali of these reasons, the 'state's attempt· to analogize Hawaiians to American 
Indians· does not justify. its racial· voting qualification in this case.,· 

CONCLUSION 

.For the foregoing reasons, as well as those set forth in petitioner's brief, the 
decision of the court of appeals should be. reversed. 
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I> 

Briefs and Other Related Documents 

Supreme Court of the United States 

Harold F. RICE, Petitioner, 
v. 

Benjamin J. CAYETANO, Governor of Hawaii. 

No. 98-818. 

Argued Oct 6, 1999. 
Decided Feb. 23, 2000. 

Citizen of Hawai'i brought § 1983 action against 
state officials, challenging eligibility requirement for .. 
voting for trustees for Office of Hawaiian Affairs . 
(OHA). The United States District Court of the· 
District of Hawai'i, David A. Ezra, J., 963 F.Supp. 
1547, upheld voter qualification. Citizen appealed . 
The Court of Appeals for the Ninth Circuit, Rymer, 
Circuit Judge, 146 F.3d 1075, affirmed. Certiorari 
was· granted. The Supreme Court~ Justice Kennedy, · 
held_ that: (1) limiting voters to those persons whose 
ancestry qualified them as either a "Hawaiian" or 
"native Hawaiian," as defined by statute, violated 
Fifteenth Amendment by using ancestry as proxy for 
race, and thereby enacting a . race-based voting 
qualification; (2) exclusion of .non-Hawaiians from 
voting for' OHA trustees was not permissible under 
cases allowing differential treabnent. of certain 
members of Indian tribes; (3) voting qualification 
was not permissible under cases holding that one­
person, one-vote rul~ did not pertain to certain special 
purpose districts; and (4) votingqualificationwas not 

· saved from unconstitutionality· on theory that voting 
restriction merely ensured an alignment of interests 
between fiduciaries and beneficiaries of a trust. 

Reversed. 

Justice Breyer filed an oplillon concilrring in the 
result, in which Justice Souter joined. ·. 

Justice Stevens filed a dissenting opinion, iri which 
Justice Ginsburg joined in part. 

. Justice Ginsburg filed a dissep.ting opinion .. 

West Headnotes 

ill Constitutional Law ~82(8) 
· 92k82(8) Most Cited Cases 

Fifteenth Amendment, which prohibits federal 
government and the states from denying or abridging 
the right to vote on account of race, grants protection 
to all persons, not just members of a particular race. 
U.S.C.A. Const.Amend. 15. · · 

UlConstitutional Law ~82(8) · 
92k82(8) Most Cited Cases 

IDStates~46 
360k46 Most Cited Cases 

Provision of Ha:wai'i Constitution governing election 
of trustees for Office of Hawaiian Affairs (OHA), 

. under which voter eligibility was limited to' those 
persollls whose ancestry qualified them as either a 
"Hawaiian'' or "native Hawaiian" as defined by 
statute, violated Fifteenth Amendment, since voting 
structure granted the vote to persons of defined 
ancestry and to no others, and alllcestry was a proxy 
for race, to· extent that object of statutory definitiollls 
in question was to treat the early Hawaiians as a 

·distinct people, commanding their own irecognition 
and respect. U.S.C.A. Const.Amend. 15; 
Haw.Const. Art. 12, § 5; HRS § 10-2. 

·ill States ~ 46 
. 360k46 Most Cited Cases 

" 

Hawai'i's exclusion of non-Hawaiians from votilllg for 
trustees for Office of Hawaiian Affairs (OHA)' was 
not permissible under cases allowing the differential 
treatment of certain members of Indian tribes since 
·even assuming there was authority in C~ngress'. 
delegated to the State; to treat Hawaiians or native 
Hawaiians. as tribes, Congress could not authorize a 
S,tate to create a voting scheme which excluded 
whole classes of citizens from decisioinnaking in 
critical state affairs based on their race. U.S.CA. 
Const.Amend. 15; Haw.Const. Art; 12, § 5; HRS§ 
10-2. , 

ill. Constitutional Law ~82(8) 
92k82(8) Most Cited Cases 
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HI Constitutional Law ~215.3 
92k215.3 MostCited Cases 

1 Iii. States <£;:;;;;> 46 
360k46 Most Cited Cases · · 

Hawai'i's exclusionofnort-Hawaiians from voting for 
trustees for Office of Hawaiian Affairs (OHA), which 
constituted a race~based abridgement of the right to 
vote, was not permissible under cases holding that the 
one-person, one-vote rule did not pertain to certain 
special purpose districts, since compliance with 
Fourteenth· Amendment's one-person, one-vote rule 
did ·not excuse noncompliance with ·the Fifteenth 
Amendment. U.S.C.A. Const.Amend. · 15; 
Haw.Const. Art. 12, § 5; HRS§ 10-2. 

ill Constitutional Law ~82(8) 
92k82(8) Most Cited Cases 

ill States ~46 
360k46 Most Cited Cases 

Hawai'i's exclusion of non-Hawaiians from voting for 
trustees for Office of -Hawaiian AffaV's (OHA) was 
not saved from being struck down under Fifteenth 
Amendment on theory that voting restriction merely 
ensured an alignment of interests between fiduciaries 
and beneficiaries of a trust, and thus that the 
restriction was based on beneficiary status rather than 

. race; ,it was not clear that voting classification was 
symmetric with beneficiaries . of programs 
administered by OHA, and, in any event, State's. 
argument rested on demeaning premise that citizens 
of a particular race were somehow more qualified 
than others to vote on certain matters, a premise 
inconsistent with the Fifteenth Amendment. 
U.S.C.A'. Const.Amend. 15; Haw.Const Art. 12, 9 
~; HRS§ 10-2. . 

**1045 *495 Syllabus [FN*l 

FN* The· syllabus constitutes no. part of the 
. opinion of the Court but has been prepared 
by the Reporter of Decisions for the 
convenience of the reader. . · See United 
States v. Detroit Timber & Lumber Co .. 200 
U.S. 321, 337. 26 S.Ct. 282. 

The Hawaiian ConstitutiOn limits the right to vote 
for nine trustees chosen in a statewide. election. The 
trustees compose the governing authority of a state 

. agency known as the Office of Hawaiian Affairs, or 
OHA. The agency administers programs designed for 
the benefit of two subclasses of Hawaiian citizenry, 
;'Hawaiians" and. "native Ha.waiians." State law· 

.. defines "native Hawaiians" as descendants.of not less 1 

than one-half part of the races inhabiting the islands 
before 1778, and "Hawaiians"--a larger class that 
includes "native Hawaiians" --as descendants of the 
peoples inhabiting the Hawaiian Islands in 1778. 
The trustees are chosen in a statewide election in 
which only "Hawaiians" may vote. Petitioner Rice, 
a Hawaiian citizen without the requisite ancestry to 
be a "Hawaiian" under state law, applkd to vote in. 
OHA ~tee elections. When his application was 
denied he sued respondent Governor (hereinafter 
State),' Claiming, inter a/ia, that the voting, exclusion 
was inval:ld under . the Fourteenth and Fifteenth . 
Amendments: The Federal District Court granted 
the State ~ummary judgment Surveying the history 
of the islands and their people, it · detennined that 
Congre~s and Hawaii have recognized a guardian-

. ward relationship with the native Hawaiians, w_hich is 
analogous to the relationship between the United 
States and Indian tribes. It examined the voting 
qualifications with the latitude applied to legislation 
passed· pursuant to . Congress' power over Indian 
affairs,· see Morton v. Mancari. 417 U.S. 535, 94 
S.Ct. 2474, 41 L.Ed.2d 290, and found that the 
electoral scheme was rationally related to the State's 

· responsibilitY under· its Admission Act to utilize a · 
part of the proceeds from certain public lands for the 
native Hawaiians' benefit The Ninth Circuit 
affirmed, finding that Hawaii "may rationally 
conclude that Hawaiians, being the group to whom 
trust obligations run and to whom OHA tmstees owe 
a duty of loyalty, should be the group to decide who 
~e trustees ought to be." 146F.3d1075, 1079. 

Held: Hawaii's denial of Rice's right to vote in OHA 
trustee elections violates the Fifteenth Amendment. 
Pp. 1054-1060. 

**1046 (a)The Amendment's purpose and command 
are set forth in e~plicit and comprehensive language. 
The National Government and the States may not. 
deny or abridge the right to vote on account of race . 
The Amendment reaffirms the equality of races at the 
most basic ·level *496 of the democratic process, the 
exercise of the voting franchise. It protects all 
persons, not · just members of a particular race. 

·· ·Important precedents give instruction in the instant 
· · case. The Amendment was quite sufficient to 

invalidate a grandfather clause that did not mention 
race but instead used ancestry in an attempt to 
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confine and restrict the voting franchise;. Guinn v. · 
United States, 238 U.S. 347, 364-365, 35 S.Ct. 926, 
59 L.Ed. · 1340; and it sufficed to strike down the 
white primary systems designed to exclude .one racial 
class (at least) from voting, see, e.g;, Terry v. Adams, 
345 U.S. 461, 469~470, 73 S.Ct. 809,. 97 L.Ed. 1152. 
The voting structure in this case is neither subtle nor 
indirect; it specifically grants the vote to persons of 
the defined ancestry and to no others. Allcestry can 
be a proxy for race. It is that proxy here. F;or 
centuries Hawaii was isolated from migration. The 
.inhabitants shared common physical characteristjcs, 
and by 1778 they had a comnion .cu.lture. The 
provisions at issue rreflect the State's.· effort to 
preserve that commonality to tl)e present day .. ·. In 
interpreting the Reconstruction Era· civil rights iaws 
this Court has observed that racial· discrimination is 
that which singles out "identifiable classes of persons 
... solely because of their ancestry or ethnic 
characteristics." Saint Francis College v. Al-­
Khazraji, 481 U.S .. 604, 613, 107 S.Ct. 2022, 9S 
L.Ed.2d 582. The very· object of the statutory 
definition here is to treat the early Hawaiians as a 
distinct· people, commanding their own ·recognition 
and respect. . The history of the State's definition also 
demonstrates that the State has used ancestry as a 
racial definition and for a racial purpose. · The 
drafters of the definitions of "Hawaiian" and "native 
Hawaiian" emphasized the explicit tie to race. The 
State's additional argument that the restrietion is race 
neutral because it differentiates even. among 
Polynesian people based on the date .of an ancestor's · 
residence. in Hawaii is undermined by the 
classification's express racial purpos\! .·and ·its actllal 
effects. The ancestral inquiry in this .case implicates . 
the same grave concerns as a classificatio~ specifying 
a particular race by name, for it· demeans a person's 
dignity and worth to be judged by ancestry instead of 
by his or her own merit and essential qualities. The 
State's ancestral inquiry is forbidden by the Fifteenth 
Amendment for the further reason. that using racial 
classifications is. corruptive of the whole. legal order 
democratic elections seek to preserv.e. The law itself 
may not become the instrument for generating ·the 
prejudice and hostility all too often. directed against 
persons whose particular ancestry is disclosed by 
their ethnic characteristics and cultural·· traditions.·. 
The State's eiectoral restriction enacts a race~based 
voting qualification. Pp. 1054-10~7. 

(b) The State's three principaLdefenses of its voting 
law are rejected. It argues· first that the exclusion of 
non-Hawaiians from voting is permitted under this 
Court's . cases allowing the differential treatment of · 

Indian tribes. However, even if Congress had the 
authority, delegated *497 to the State, to treat 
Hawaiians or native Hawaiians as tribes, Congress 
may not authorize a State to create a voting scheme 
0f the sort created here. Congress may not authoriZe 
a ·State to establish a voting .scheme that limits the 
electorate for its public officials to a class .of tribal 

-Indians to the exclusion of all non-Indian citizens. 
The elections for OHA trustee are elections of the 
State, not of a separate quasi sovereign, and they are 
elec'tions to which the Fifteenth Amendment applies. 
Morton v. Ma~cari. supra, distinguished. The 
State's further contention that the limited voting 
franchise is sustainable under this Court's cases 
holding that the one-person, one-vote rule does 
**1047 not pertain to certain special purpose districts 
such as water or irrigation districts also fails, for 
compliance with the one- person, one-vote rule of the 
Fourteenth Amendment does not excuse compliance 
with the Fifteenth Amendment. Hawaii's final· 
argument that the voting restriction does no more 
than ensure an alignment of interests between the 
fiduciaries ~nd the beneficiaries of a trust founders on 
its own terms, for it is not clear that the voting 
classification is symmetric with the.beneficiaries of 
the programs OHA administers. While the bulk qf 

. the furids appears to be earmarked for the benefit of 
"native Hawaiians," the State permits both "native 
Hawaiians" and "Hawaiians" to vote for trustees. 
The argument fails on more essential grounds; it 
rests on the de~eaiifug premise that citiZens of a 
particular race are somehow more qualified, t4an 
others to vote on' certain matters. There is no room 
under the Ame:q\fment for the concept that the right to 
vote in a particular election.can be allocated based on . 
race'. Pp.1057- 1060. 

146 F.3d 1075, reversed. 

KENNEDY, J., delivered the opinion of the Court, in 
which REHNQUIST, C.J., and O'CONNOR, 
SCALIA, AND THOMAS, JJ., joined. BREYER, 
J., filed an opinion concurring in the result, in which 
SOUTER, J., joined, post, p. 1060. STEVENS, J., 
filed a dissenting opinion, in which GINSBURG, J., 
joined!· as to Part II, post, p. 1062. GINSBURG, J., 
filed a dissenting opinion, post, p. 1073. 

Theodore B. Olson, Washington, DC, for petitioner. 

John G. 'Roberts, Jr.; Washington, DC, for 
. respondent. 

*498 EdWin S; Kneedler, Washington, DC, for 
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United States, as amicus curiae, by special leave of 
the Court. 

Justice KENNEDY delivered the opinion of the 
Court. 

A citizen of Hawaii comes before us claiming that an 
explicit, race-based voting qualification has barred 
him from voting .·in a statewide election. The 
Fifteenth Amendment to the Constitution of the . 
United States, binding on the National Government, 
the States, and their political subdivisions, controls 
.the case. · · · 

The Hawaiian C~nstifution limits the right to vote ' 
for nine trustees chosen in a statewide election. The 
trustees compose *499 the governing authority of a 
state agency known as the Office of Hawaiian 
Affairs, or. OHA. Haw. Const., Art. XII, § 5. The 
agency administers programs designed for the benefit 
of two subclasses of the Hawaiian citizenry. The 
smaller class comprises those designated as "native 
Hawaiians," defined by stafute, with certain 
supplementary language later set out in full, as 
descendants of not less than one-half part of the races 
inhabiting the Hawaiian Islands prior to l 77K 
Haw.Rev.Stat § 10~2 (1993). The second, larger 
class of persons benefited by OHA programs is 
"Hawaiians," defined to be, with · refinements 
contained in the stafute we later quote, those persons 
who are ·descendants of people inhabiting the· 
Hawaiian Islands in 1778. Ibid. The right to vote for 
trustees is limited to ;'Hawaiians," the second, larger 
class of persons, which of course includes the smaller 
class of "native Hawaiians." Haw. Const., Art. XII,§ 

~-

·Petitioner Rice, a citizen of Hawaii and thus himself 
a Hawaiian in a well-accepted sense of the term, does 
not have the requisite ancestry even for tl:ie larger 
class. He is not, then; a "Hawaiian" in terms of the 
stafute; so he. may not vote in the trustee election. 
The issue presented by this case is whether Rice may 
be so barred. Rejecting the State's arguments that 
the classification in question is not racial or that, if it 
is, it is nevertheless valid for other reasons, we hold 
Hawaii's denial of petitioner's **1048 right to vote to 
be a.clear violation of the.Fifteenth Amendment. 

I 

When Congress and the State of Hawaii enacted the 
. l 

laws we are about to discuss and review, they made 
their own assessments of the events which intertwine 
Hawaii's history with the history of America itself. 
We will begin with a very brief account of that 
historical background. Historians and other scholars 
who write of Hawaii will have a different purpose 
and more latifude than do we. They may draw 

. judgments either more laudatory or more harsh than · 
the *500 ones to which we· refer. Our more limited 
role, in ·the ·posture of this particular case, is to 
recount events as understood by the lawmakers, thus 
ensuring that we accord proper appreciation to their · 
purposes in adopting the policies and laws at issue. 
The litigants seem . to agree that two works in 
particular are appropriate for our consideration, and 
we rely in part .on those sources. See L. Fuchs, 
Hawaii Pono: An Ethnic and Political History (1961) 
(hereinafter Fuchs); 1-3 R. Kuykendall; The 
Hawaiian Kingdom (1938); (1953); (1967) 
{hereinafter Kuykendall). 

The origins of the first Hawaiian people and the date 
. they ·reached the islands ·are not established with 
certaintY, but the usual assumption is that they were 
Polynesians who voyaged from Tahiti and began to 
settle the islands around A.D. 750. Fuchs 4; 1 
Kuykendall 3; see also G. Daws, Shoal of Time: A 
History of the Hawaiian Islands xii-xiii (1968) 
(Marquesas Islands and Tahiti). When England's 
Captain· C:ook made landfall in Hawaii on his 
expedition in 1778, the Hawaiian people had 
developed, over the preceding 1,000 years or so, a 
cultural and political structure of their own. They 
had· well-established traditions and customs and 
practiced a polytheistic religion. Agriculture and 
fishing sustained the people, and, though population 
estimates vary, some modern historians conclude that 
the population in 1778 was about 200,000-300,000. 
See Fuchs 4; R. Schmitt, Historical Statistics of 
Hawaii 7 (1977) (hereinafter Schmitt). The accounts 
of Hawaiian life often remark upon the people's 
capacity to find beauty and pleasure in their island 
existence, but life was not altogether idyllic. Kn 
Cook's time the islands were ruled by four different 
kings, and Intra-Hawaiian wars could inflict great 
loss and· suffering. Kings or principal chieftains, as 
well as high priests, could order the death or sacrifice 
of any subject The society was one; however, with 
its own identity, its own cohesive forces, its own 
history .. 

In the years after Cook's voyage many expeditions 
would follow. A few members of the' ships' 
companies ·remained on *501 the islands, some as 
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authorized advisers, others · as . deserters. Their 
intermarriage with the iphabitants of Hl/-waii was not 
infrequent. · · · 

In 1810, the islands were united as one kingdom . 
under the leadership of an . admired figure in 
Hawaiian history, Kamehameha I: It is difficult to say 
how many settlers from Europe and America Were in 
Hawaii when the King consolidated his power. One 
historian estimates there were no more than 60 or so 
settlers at. that time. 1 Kuykendall 27. · An influx 
was soon to ·follow. Beginning about. 1820, 
missionaries arrived, of whom Congregationalists 
from New England were dominant in the early years. 
They sought to teach Hawaiians to abandon religious 
beliefs and customs that were contrary to Christian 
teachings and practices. · 

. The- l 800's are a story of increasing involvement of 
westerners in the economic and political affairs of the 
Kingdom. Rights to land became ·a principal 
concern, and there. was umemitting pressure to allow 
non-Hawaiians to use. and to own land and to be 
secure in their title. W eStemers were not the mtly 
ones with pressing · concerns, however, for the · 
disposition and ownership of land came to be aJJ. 
unsettled matter among the Hawaiians themselves. 

**1049 The status of Hawaiian lands has presented .· 
issues of complexity and controversy from at least 
the rule of Kamehameha I to the present day. We do 
not attempt to interpret that history, lest · our 

· comments be thought to bear upon issues not before . ' . 
us.. It Suffices to refer to various of the historical 
conclusicms that appear to have been persuasive to 
Congress and to the S~ate when they enacted the laws 
soon to be discussed. · 

When Kamehameha I camt: to power, he _reasserted 
. suzerainty over all lands and' provideq for control of 
· parts of them by a system described ill our oWil cases 

as ''feudal." Hawaii Housing Authority v . . Midkiff. 
467 U.S. 229. 232. 104 S.Ct. 2321, 81 L.Ed.2d 186 

· (i984); Kaiser Aetna v. United States. 444U.S. 164; 
. 166, 100 S.Ct. 383, 62 L.Ed.2d 332 (1979). Awell-

known description of the King's early decrees is 
·contained *502 in an 1864 opinion of the Supreme 
Court of the Kingdom of Hawaii. The court, in turri, 

· .· ·drew extensively upon an earlier report which . 
· recited, in part, as follows: 

" 'When the islands . were conquered by 
Kamehameha I., he followed the example of his 
predecessors, and divided out the lands among his 

. principal wfrrior chiefs, retaining,· however, a 

portion in his own hands to be cultivated or 
managed · by his own immediate servants or 
attendants_. Each principal chief divided his lands 
anew and gave them out to an inferior order of 
chiefs or. persons of rank, by whom they were 
subdivided again and again after (often) passing 
through the hands of four, five or six persons from 
the Kmg down to the lowest class of tenants. .An 
these persons were considered to b,ave rights in the 
lands, or the productions of them, the proportions 
of which· rights were not clearly defined, although 
univ~rsally. acknowledged.... The same rights • 
which the King possessed over the superior 
landlords and all under them, the several grades of 
landlords possessed over their inferiors, So that 
there was a joint ownership of the land, the· King 
really owning the allodium, and the person in 
whose hands he.placed the land, hol4ing it in trust.' 
" In re Estate of Kamehameha IV, 2 Haw. 715, 
718-719 (quoting Principles Adopted by the Board 
of Commissioners to Quiet Land Titles; 2 Stat. 
Laws 81-82{Haw. Kingdom 1847)). 

Beginning in 1839. and through the next decade, a 
successive ruler, Kamehameha III, approved a series 
of decrees and laws designed to accommodate 
derriands for ownership and s~curity of title. In the 
words of the Hawaiian Supreme Court, "[t]he subject 
of rights in land was one of daily increasing 
importance to' the newly formed Government, for it · 

·was obV;ious that the internal resources of the. country 
'could not be developed until the system of undivided 
and undefined ·ownership. _in land should · be 

. abolished." 2 Haw .. at 721. *503 Arrangeinents were 
made to conferfreehold title in some lands to certain 
chiefs and other individuals. The King retained vast 
lands for himself, and directed that other extensive 

· lands be held by the government, which by· 1840 had 
adopted the first Constitution of the islands. .Thus· 
was effected a fundamental and historic division, 
known as the Great Mahele. In 1850, foreigners, in 
tum, were given the right ofland ownership. 

The hew policies did not result in Wide dispersal of 
ownership. Though some provisions had been 
attempted by which tenants could clairnlands, these 
proved ineffective in many instances, and ownership 
became concentrated. In 1920, the Congress of the · 
United States, in a Report on the bill establishing the 
Hawaiian Homes Commission, made an assessment 
of Hawaiian land policy in the following terms: 

"Your committee _thus finds that since the 
institution of private ownership Of lands in Hawaii 
the na_tive Hawaiians, outside of the King and the 
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chiefs, were granted and have held but a very small 
portion of the lands of the Isl;mds; Uhd.er the 
homestead laws somewhat more **1050 than a 
majority of the lands were homesteaded to 
Hawaiians, but a great many of these landshave 
been lost through improvidence and inability to 
finance farming operations. · Most frequently, 
however, the native Hawaiiap., With no thought of 
the future, has obtained the land for a nominal suni;. 
only to turn about and sell it to wealthy interests 
for a sum more nearly approaching its teal vahle. 
The Hawaiians are not business men and have . . . 

shown themselves unable to meet , competitive 
conditions unaided, In the end the speculators are 
the real beneficiaries of the homestead laws. Thus 
the tax returns for 1919 show that only 6.23 per 
centum of the property of the· Islands is held by 
native Hawaiians and this for the mosfpart is lands 
in . the possession of approximately a thousal1d 
wealthy Hawaiians, the *504 descendents of the 
chiefs." H.R.Rep. No. 839, 66th Cong., 2d Sess'.', 
6 (1920). . . 

While these. developments .were unfolding,· the' 
United States and European powers made. constant 
efforts to protect their interests and to influence 

J Hawaiian political and economic affairs in general. 
The first "articles of arrangement" between the . 
United States and the Kingdom of Hawaii were 
signed in 1826, 8 Department of State, Treaties and . 
Other International Agreements of the United Stites 
of America 1776-1949, p, 861 (C. · Bevans 
comp.1968), and additional treaties and conventions 
between the two countries were signed in 1849, 1875, 
and 1887, see Treaty with the IJawaiian Islands, 9 
Stat. 977 (1849) (friendship, co:mmerce, and 

, . navigation); Convention between the United States 
·· · ··.·. of_ America. and . His Majesty the King o{ the 

Hawaiian Islands, 19 ·Stat. 625 (1875) (commercial 
reciprocity); Supplementary Convention between the 
United States of America and His Maj.esty the King 
of the Hawaiian Islands, 25 Stat. 139~ (1887}(~ame). 
The United States was not the only country interested 
in Hawaii and its affairs, but by the later part of the 

.• century the reality of American dominance in trade, 
· settlement, economic expansion:, and· political 

mfluence became apparent. . . 
. . 

Tensions intensified between an anti-Western, pro­
native bloc in the government on the one hand and 
western business interests and property owriers on the. 
other: The conflicts came to the fore in 1887. 
Westerners forced the resignation of the Pfune 
Minister of the Kingdom of Hawaii and the adoptic~n 

I :-

· · of a new Constitution, which, among other things, 
reduced the power of the monarchy and extended the 
rightto vote ·to noti~Hawaiians .. 3 Kuykendall 344-
372. . 

Tensions continued through 1893, when they again 
peaked; this time ·in response to· an attempt by the 
then-Hawaiian monarch, Queen Liliuokalani, to 
promulgate a new constitution restoring monarchical 
control over the House of Nobles and limiting the 
franchise to Hawaiian subjects~ A so-called *505 
Comrniittee of S~fety, a group of professionals and 

·:businessmen, with .the active assistance of John 
Stevens, the United States Miilister to Hawaii, acting 
with United ·States Armed Forces, replaced the 
monarchy with a . provisional government. That 
government sought annexation by the United States. 
On December 18 of the same year, President 
Cleveland, uriimpressed and indeed offended by the 
actions of the American Minister, denounced the role 
of the American forces and called for restoration of 

· the Hawaiian monarchy. Message of the President 
to the Se:r;iate and House of Representatives, reprinted 
in H.R.Rep. No. 243, 53d Cong., 2d Sess., 3-15 
(1893). The Queen could not resume her former 
place;· however, and; in 1894, the provisional. 
government established the Republic. of Hawaii. The · 
Queen abdicated her throne a year later. 

In 1898, President McKinley . signed a Jc:iint 
Resolution, sometimes, called the Newlands 
Resolution, to annex the Hawaiian ISfands as territory 
of the United States. 30 Stat. 750. According to the 
JointR.esolution, the Republic of Hawaii **1051 
ceded all former Crown, government~ and public 
laIJ.ds to the United States. Ibid. The resolution 
further provided that revenues from the publiclands 
were to be "used solely for the benefit of the 
inhabitants of the Hawaiian Islands for educational 
and other public purposes." Ibid. Two years later the 
Hawaifan Organic Act established the Territory of 
Hawaii, asserted United States control over the ceded 
lands, and put those lands "in the possession, use, and 
control of the government of the Territory of Hawaii 
.. , until otherwise provided for by Congress." Act of 
Apr. 30, 1900, ch. 339; § 91, 31Stat.159. 

In 1993, a century. after the intervention by the 
Committee of Safety, the . Congress of tlie United 
States reviewed this history, and in particular the role 
of Minister. Stevens. Congress· passed a Joint 
Resolution recountirig the events in some detail and 
offering an apology to the native Hawaiian people; 
107 Stat. 1510. 
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*506 Before we turn to the relevant provisions two 
other important 'matters, • which affected the 
·demographics of Hawaii, must be recounted. The 
first is the tragedy inflicted on the early Hawaiian·. 
people by the introduction of western diseases and 
infectious agents. As early as the establishment of 
the rule of Kamehameha I, it was becoming apparent 
that the native population had serious vulllerability to 
diseases borne to· the islands by settlers. High 
mortality figures were experienced in infancy and 
adulthood, everi from common illnesses such. as 
dian:hea, colds, and measles. Fuchs 13; see Schmitt 
58. More serious diseases took even greater tolls.· In 
the smallpox epidemic of 1853, thousands of lives 

. were lost. Ibid. By 1878, 100 years after Cook's 
arrival, .. · the native population had been reduced to 
about 47,500 people. Id., at 25. These mortal 
illnesses no doubt were an initial cause of the despair, 
disenchantment, and . despondency · some 
comin~ntators later noted in descendents of the early 

; Hawaiian people. See Fuchs 13. 

The other important feature of Hawaiian 
demographics to be . noted is the immigration to the 
islands by .people of many different races and 

.. ~ultures. Mostly in response to the demand of the . 
sugar industry for arduous labor in the cane ·fields, .. 
successive immigration waves brought .Chinese, 
Portuguese, Japanese, and Filipinos to Hawaii. 
Beginning with the immigration of 293 Chinese·. in 
1852, the plantations alone drew to Hawaii, in one 
estimate, something over 400,000 men,' women, and 
children ·over the next century. Id., at 24; A. Lind, 
Hawaii's People 6-7 (4th ed.1980). Each of these 
ethnic and national groups has had its own: history in 
Hawaii, its own struggles with societal and official 
discrjmination, its own successes, and its own role. in 
creating the present society of the islands. . See E. 
Nordyke, The Peopling of Hawai'i 28-98 (2d 
ed.1989). The 1990 census figures 'show the 
resulting ethnic diversity of the Hawaiian population. 
U.S. Dept. of Commerce, Bureau of Census, 1990 
Census of Population, *507 Supplementary Reports, 
Detailed Ancestry Groups for States (Oct.1992). 

With this background we turn to the legislative 
enactments of direct relevance to the case before us. 

II 

Not long after the creation of the new Territory, 
Congress became concerned with the condition of the 
native Hawaiian people. See H.R.Rep. No. 839, at 

2-6; Hearings on the Rehabilitation and Colonization 
of Hawaiians and Other Proposed Amendments to the 
Organic Act of the Territory of Hawaii before the 
House Committee on the Territories, 66th Cong., 2d 
Sess, (1920) .. Reciting its purpose to rehabilitate the 
native Hawaiian population, see H.R.Rep. No. 839, at 
1-2, Congress enacted the Hawaiian Homes 
Commission Act, which set aside about 200,000 
acres of the ceded public lands and createcli a program 
of loans and long-tenn leases fol the benefit of native 
Hawaiians. · Act of **1052 July 9, 1921, ch. 42, 42 
Stat. 108. The Act defined "native Hawaiian [s]" to . 
include "any descendant of not less than one-half part ' 
of the blood of the races inhabiting the Hawaiian 
Islands previous to 1778." Ibid . 

Hawaii was admitted as the 50th State of the Union 
in 1959. With admission, the new State agreed to 
adopt the Hawaiian Homes Commission Act as part 
of its own Constitution. Pub.L. 86-3, § § 4, 7; 73 
Stat. 5, 7.(Admission Act); see Haw. Const., Art. XII, 
.§__§__l-J_. In addition, the United States granted 
Hawaii title to all public lands. and public property 
within the boundaries of the State, save those which 
the Federal Government retained for its own use. · 
Admission Act§ § 5Cb)-(d), 73 Stat. 5. This grant 
included the 200,000 acres set aside under the 
Hawaiian Homes Commission Act and almost 1.2 
million additional acres of land. Brief for United 
States as Amicus Curiae 4. 

The legislation authorizing the grant recited· that 
these ' lands, and the proceeds a11.d income they ' 
generated, wery to *508 be held "as a public trust" to 
be "managed and disposed of for one or more of'' five 
purposes: 

"[1] for.the support of the public schools and other_ 
public educational institutions, [2] for the 
betterment of the conditions of native Hawaiians, ·. 
as defined in the Hawaiian Homes Commission 
Act, 1920, as amended, [3] for the devefopment of 
farm and home ownership on.as widespread a basis 
as possible [,][4] for the making of public 
improvements, and [5] for the provision of lands 
for public use." Admission Act Uffi, 73 Stat. 6. 

)n the . first decades following admission, the State 
apparently continued to administer the lands that had 
been set aside under the Hawaiian Hornes 
CommissiOn Actfor' the benefit of native Hawaiians. 
The. income from the balance of the public lands is . 
said to have "by and large flowed to the department 
of education.',' . Hawaii Sen.ate Journal, Standing 
Committee Rep. No. 784, pp. 1350, 1351 (]979). 
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In 1978 Hawaii amended its Constitlition to establish 
the Office of Hawaiian Affairs, Haw. Const., Art. 
XII, § 5, which has as its mission "[t]he betterment 
of conditions of native Hawaiians [and] 
Hawaiians," Haw.Rev.Stat. § 10-3 (1993). 
Members of the 197 8 constitutional ·convention, at 
which the new. amendments were drafted and 
proposed, set forth the purpose of the proposed 
agency: , 

"Members [of the Committee of the Whole] were 
impressed by the concept of the Office of Hawaiian 
Affairs which establishes a public trust entity for 
the benefit of the people of Hawaiian ancestry. 
Members foresaw that it will provide Hawaiians 
the right to determine the priorities which will 
effectuate the betterment of their condition and 
welfare and promote the protection and 
preservation of the Hawaiian race, and that it Will 
unite Hawaiians as a people." 1 Proceedings of 
the Constitutional ·convention of Hawaii of 1978, 
Committee of the Whole Rep. No. 13, p. 1018 
(1980). 

*509 Implementing statutes and their later 
amendments vested OHA with broad authority to 
administer two categories of funds: a 20 percent 
share of the revenue from the 1.2 million acres of 
lands granted to the State pursuant to~ of the 
Admission Act, which OHA is to administer "for the 
betterment of the C()nditions of .native Hawaiians," 
Haw.Rev.Stat. § 10-13.5 (1993), and any state or. 
federal appropriations or private donations that may 

· be made for .the benefit of "native Hawaiians" and/or 
"Hawaiians," Haw. Const., Art. XII,. f · 6. See 
generally Haw.Rev.Stat. § § 10-1 .to 10~16. (The. 
200,000 acres set aside under the Hawaiian· Homes 
Commission Act .are administered by ·a separate 
agency. See Haw.Rev.Stat.§ 26"17 0993).) The 

r Hawaiian Legislature has charged OHA with the 
·mission of "[s]erving as the principal public agency ""· 
... responsible for the performance, development, and 
coordination of programs and activities relating ·· 
**1053 to native . Hawaiians and Hawaiians," 
"[a]ssessing the policies ,and practices. of other 
agencies impacting on native . Hawaiians and · 

. Hawaiians," "conducting advocacy efforts for native .• 
Hawaiians and Hawaiians," "[a]pplying for, 
receiving, and disbursing, grants and donations from 
all sources for native Hawaiian and Hawaiian 
programs and services," and. "[s]erving as a · 
receptacle for reparations." §_J_Q2. · . 

OHA is overseen. by a nine-member board of· 
' 

' 

trustees, the members of which "shall be Hawaiians" 
and--presenting. the precise issue in this case-- shall 
be "elected by qualified voters who are Hawaiians, as 
provided. by law." Haw. Const.; Art. XII, § 5; see 
Haw.Rev.Stat. § § 13D-l, 13D- 3(b)(l) (1993). The 
term "Hawaiian" is defined by statute: . 

" Hawaiian' means any descendant of. the 
aboriginal peoples inhabiting the Hawaiian Islands 
which .exercised sovereignty and subsisted in· the 
Hawaiian Islands in 1778, and which peoples 
thereafter have continued to reside in Hawaii." § 
10"2. 

The statute defines "native Hawaiian" as follows: 
*510 " 'Native Hawaiian' means any descendant of 
not less than one-half part of the races inhabiting 

· the Hawaiian Islands previous to 1778, as defined 
by the Hawaiian Homes Commission Act, 1920, as 
amended;. provided that the term identically refers 
to the descendants of such blood quantum of such 
·aboriginal peoples which exercised sovereignty and 
subsisted in the Hawaiian Islands in 1778 and 
which peoples thereafter continued to reside in 
Hawaii." Ibid. 

Petitioner Harold Rice is a citizen of Hawaii and a 
descendant of preannexation residents of the isiands. · 
He is not, as we have noted, a descendant ofpre-1778 
natives, and so he is neither "native Hawaiian" nor 
"Hawaiian" as defined by the statute. Rice applied 
in March 1996 to vote in the elections for OHA 

. trustees. . To register to vote for the office of trustee 
he was required to attest: "I am also Hawaiian and 

. desire to register to vote in OHA elections." 
Affidavit on Application for Voter Registration, 
Lodging by Petitioner, Tab 2. Rice marked through 
the words "am also Hawaiian and," then checked the 
form "yes." The Stat~ denied his application. · 

Rice sued Benjamin Cayetano, the Governor of 
Hawaii, in the United States District Court for the 
District of Hawaii. (The Goyernor was sued in his 

·official capacity, and the Attorney General of Hawaii 
defends the challenged enactments. We refer to the 

. respondent as "the State.") Rice contested his 
exclusion from voting in elections for OHA trustees 

. and from voting in a special election relating to 
native Hawaiian sovereignty which was held in 
August 1996. After the District Court rejected the 
latter challenge, see Rice v. Cayetano. 941 F.Supp. 
1529 (1996) (a decision not before us), the parties 
moved for summary judgment on the claim that the 
Fourteenth and Fifteenth Amendments to the United 
States Constitution invalidate the law excluding Rice 
from the OHA trustee elections. 
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*511 The District Court granted summary judgment 
to the State. 963 F.Supp. 1547 (D.Haw.1997). 
Surveying the history of the islands and the.ir people, 
the District Court determined that Congress and the 
State of Hawaii _have recognized a guardian-ward 
relationship with the native Hawaiians, which the 
court found analogous to the relationship between the 
United States and the Indian tribes. Id .. at 1551- · 
1554. On this premise, the court examined Jhe 
voting qualification with the latitude that we have 
applied to legislation passed pursuant to Congress' 
power over Indian affairs. Id., atl554-1555 (citing 
Morton v. Mancari. 417U.S. 535, 94 S~Ct. 2474, 41 
L.Ed.2d 290 (1974)). · Finding that the electoral 
scheme was "rationally _related to_ -· the State's 
responsibility under the Admissibn Act to utilize a -
portion of the proceeds fron1the Ll.Oi} lands for the 
betterment of **1054 Native Hawaiians," the District 
Court held that the voting restriction did not violate 
the Constitution's ban on racial classifications. 963 
F.Supp., at 1554- 1555. 

The Court of Appeals affirmed. 146 F.3d 1075 
(C.A.9 1998). The court noted that Rice had not 
challenged the constitutionality _ of the underlying 
programs or of- OHA _ itself. M. at 1079. 
Considering itself bound to "accept the trusts, .and 
their administrative structure as [it found] them, and 
assume that both are lawful," _the court' held that 
Hawaii "may rationally conclude that Hawaiians, 
being the group to whom trust obligations run and to 
whom OHA trustees owe a. duty of loyalty, should be 
the group to decide who the trustees_ ought to be." 
Ibid. The coUrt so held notwithstanding'. its clear 

. holding that the Hawaii Constitution and 
implementing statutes "contain a racial classification 
on their face." Ibid. · 

We granted certiorari, 526 U.S. 1016, 119 S.Ct. 
1248, l43 L.Ed.2d 346 (1999), and now reverse. 

III 

The purpose and command of the Fifteenth 
Amendment are set forth in language -both explicit 
and comprehensive. *512 The National Government 
and the States may not violate a fundamental 
principle: They may not deny or abridge the right to 
vote · on account of race. Color and previous 
condition of servitude, too, are forbidden criteria or 
classifications, though it is unnecessary to consider 
them in the present case. 

ill Enacted in the wake of the Civil War, the 
imffiediate concern of the Amendment _was to 
guarantee to the emarn~ipated slaves the right to vote, 
lest they be denied the civil and political capacity to 
protect their new freedom. Vital as its objective 
remains, the Amendment goes beyond it. Consistent 
with the design of the Constitution, the Amendment 
is cast in fundamental terms, terms transcending the 
particular controversy which was the immediate 
impetus for its enactment. The Amendment grants 
protection to all persons, not just' members ' of a 
particular 'race. · , 

The design of the Amendment is to reaffirm the 
equality of races at the most basic level of the 
democratic process, the exercise of the voting 
,franchise. A resolve so absolute required language as 
simple in command as it was comprehensive in reach. 
Fundamental in purpose and effect and self-executing 
in operation, the Amendment prohibits all provisions 

-denying or abridging ·the voting franchise of any 
citizen or class of citizens on the basis of race. "[B]y 
the inherent power of the Amendment the word white 
disappeared" from our voting la~s, bringing those 
who had been excluded by reason Of race within "the 
generic grant of suffrage made by the State." Guinn 
v. United States. 238 U:S. 347, 363, 35 S.Ct. 926, 59 

· L.Ed. 1340 (1915); see also Neal v. Delaware, 103 
U.S. 370, 389, 26 L.Ed. 567 (1881). The Court has 

· acknowledged the Amendment's mandate of 
neutrality' in straightforward terms: "If citizens of 
one race having certain qualifications are permitted 
by Jaw to vote, those of another having the same 
qualifications must be. Previous to this.amendment, 
there was rio constitutional guaranty against this 
discrimination: now there is." United States v. Reese, 
92 U.S. 214. 218,23 L.Ed. 563 (1876). 

*513 Though the commitment was clear, the reality 
remained far from the promise, Manipulative 
devices and pradices were soon employed to deny 
the vote to blacks. We have cataloged before the 
"variety and persistence" of these techniques. South 
Carolina v. Katzenbach, 383 U.S. 301, 311-312, 86 

. S.Ct'. 803, 15 L.Ed.2d 769 (1966) (citing, e.g., Guinn; 
supra (grandfath~r clause); Myers v. Anderson, 238 
U.S. 368, 35 S.Ct 932, 59 L.Ed. 1349 (1915) (same); 
Lane v. Wilson, 307 U.S. 268, 59 S.Ct. 872, 83 L.Ed. 

.. 1281(1939) ("procedural hurdles"); Terry v. Adams. 
345 U.S. 461, 73 S.Ct. 809, 97 L.Ed. 1152 (1953) 

. (white primary); Smith v. Allwright. 321 U.S. 649, 
64 S.Ct. 757, 88 L.Ed. 987 (1944) (same); **1055 
United States v. Thomas, 362 U.S. 58; 80 S.Ct. 612, 4 

· L.Ed.2d 535 _-- (1960) (per curiam) (registration 
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challenges); Gomillion v. Lightfoot. 364 U.S. 339, 81 
S.Ct. 125, . 5 L.Ed.2d 110 (1960) (racial 
gerrymandering); Louisiana v. United States~ 380 
U.S. 145, 85 S.Ct. 817, l3 L.Ed2d 709 (1965). 
("interpretation tests")). · Progress was · slow,. 
particularly when litigation had to proceed case by 
case:~district by district, sometimes voter by voter. 
See 383 U.S., at 313-315, 86S.Ct. 803. 

Important precedents did emerge, however, which 
give instruction in the case now before us. The 
Fifteenth Amendment was quite· sufficient to 
invalidate a scheme which did not mention race but 
instead used ancestry in an attempt to confine and .. 
restrict the voting franchise: In 1910, the State of 

' Oklahoma enacted a literacy requirement for voting 
eligibility, but exempted from that requirement the " 
'lineal descendant[ s]' " of persons who . were " 'on 
January 1, 1866, or at any. time prior thereto, _entitled 
to vote under any form of government, or who at that 
time resided in some foreign nation.' " Guinn. supra. 
at 357, 35 S.Ct. 926 .. Those persons whose ancestors 
were entitled to vote under the State's previous, 

' discriminatory voting laws were thus exempted .from 
the eligibility test. Recognizing that the test served 
only to perpetuate those old laws and to effect a 
transpar~nt racial exclusion, the Court invalidate\i it. 
238 U.S., at 364-365, 35 S.Ct. 926. 

More subtle, perhaps; than the grandfather device in . 
· Guinn were the evasions attempted in the white 
primary cases; but the· Fifteenth· Amendment, again 
. by its own terms, sufficed to strike down these voting 
systems, systems designed *514 to exclude one racial 
class (at least) from voting. See Terry. supra. at 
469-470, 73 S.Ct. 809; Allwright, supra. at 663-666, 
64 S.Ct. 757 (overruling .Grovey v. Townsend, 295 
U.S. 45, 55 S.Ct. 622, 79 L.Ed; 1292 (1935)). The 
Fifteenth Amendment, . the Court held, could not be . 
so circumvented: "The· Amendment bans racial 
discrimination in voting by both state and nation. It 
thus .establishes a national policy ... not to be 
discriininated against as voters in. elections to 
determine public governmental· policies or to sel.ect 
public officials, national, state, or local." ~ 

·supra, at 467; 73 S.Ct. 809. 

ill Unlike the cited cases, the voting structure now 
· before us is neither subtle nor indirect It is specific · 

in granting the vote to persons of defined ancestry 
and to no others. The State maintains this is not a 
racial category at all but instead a classification 
limited to those whose ancestors were in Hawaii at a· 
particular time; regardless of their race. Brief for 

Respondent 38-40. The State points to theories of 
certain scholars concluding that some inhabitants of 
Hawaii as of 1778 may have migrated from the 
Marquesas Islands and the Pacific Northwest; as well 
as fromTahitL Id., at 38-39; and n. 15. Furthermore, 
the State argues, the restriction in its operation 
excludes a person whose traceable ancestors were 
exclusively Polynesian if none of those ancestors 

· resided in Hawaii in 1778; and, on the other hand, 
the vote would be granted to a person who could 
trace, say, one sixty-fourth of his or her ancestry to a 
Hawaiian inhabitant on the pivotal date. Ibid. These 
factors, it is said, mean the' restriction is not a racial 
classification. We reject this line of argument. 

Ancestry can be a proxy for race. It is that proxy 
here. Even if the residents of Hawaii iri 1778 had 

. been .of more diverse ethnic . backgrounds and 
cultures, it is far from clearthat a voting test favoring 
their descendants would not be a race-based 
qualification. But that is not this case. For 
centuries Hawaii was isolated from migration. J 
Kuykendall 3. The inhabitants shared common 
physical characteristics, *515 and by 1778 they had a 
common culture. Indeed, the drafters of the statutory 
definition in question emphasized the "unique culture 
of the ancient Hawaiians" in explaining their work. 
Hawaii Senate **1056 Journal, Standing Committee 

· Rep. No. 784, at 1354; see ibid. ("Modem 
scholarship also identified such race of people· as 
culturally distinguishable from other Polynesian 
peoples"); The provisions before us reflect the 
State's effort to preserve .that commonality of people 
to the present day. In the interpretation .of the 
. Reconstruction era civil rights laws we have observed 
that "racial discrimination" is that which singles out 
"identifiable classes of persons ... solely because of 
. their ancestry or ethnic characteristics." ·Saint 
Francis College v. Al--Khazraji, 481 U.S. 604, 613, 
107 S.Ct. 2022; 95 L.Ed.2d 582 (1987). 'The very 
object of the statutory definition in question and of its 
earlier congressional counterpart in the Hawaiian 
Homes Commission Act is · to treat the eatly 
Hawaiians as a distinct people, commanding their 
own recognition· and respect. The State, in enactiµg 
the legislation before us, has used ancestry as a racial 
definition and for a racial purpose .. 

The history of the State's definition demonstrates the 
point. As we have noted, the statute defines 
"Hawaiian" ·as 

"any descendant . of the aboriginal peoples 
illhabiting the Hawaiian Islands, which exercised 
sovereignty and subsisted in the Hawaiian Islands 

. ' ·. ,• 
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in 1778, and which peoples thereafter have 
continued to reside in Hawaii." Haw.Rev.Stat. § 
10-2 (1993)~ 

. A different definition of "Hawaiian" was first' 
promulgated in 1978 as one· of the proposed 
amendments,to the State Constitution. As proposed, 
"Hawaiian" was defined as. "any descendant of the 
races inhabiting the Hawaiian Islands, previous . to 
1778." 1 Proceedings of the. Constitutional 
Convention of Hawaii of i978, Committee of the 
Whole Rep. No. 13, at 1018. Rejected as not ratified 

· · .. · in a valid manner, see Kahalekai v. Doi. 60 Haw. 
324, 342, 590 P.2d 543, 555 (1979), *516 the 
definition was modified and in the end promulgated 
in statlitory form as quoted above. See Hawaii 
Senate Journal, Standing Committee Rep. No. 784, at 
1350, 1353-1354; id., Conf. Comm. Rep. No. 77, at 
998. By the drafters' own admission, however, any 
changes to the langliage were at most cosmetic. 
Noting that "[t]he definitions of 'native Hawaiian' and 

• 'Hawaiian' are changed . to substitute 'peoples' for 
'races,' " the drafters of the revised · definition . 
"stress[ ed] that this change is non-substantive, and 
that 'peoples' does mean 'races.' " Ibid.;. see· also id., 
at 999 ("[T]he word 'peqples' has bben substituted for. 
'races' in the definition of 'Hawaiian'. Again, your 
Committee wishes to emphasize that this substitution 
is merely technical, . and that 'peoples' does mean 
'races' ... ). . \ 

The next definition in Hawaii's compilation of 
statutes incorporates the new definition of· 
"Hawaiian" and preserves the explicit tie to race: 

" 'Native Hawaiian' means any desce~dant of not 
le.ss than op.e-half part of the races inhabiting the 
Hawaiian Islands previous to 1778; as. defined by 
the Hawaiian . Homes Commission Act, 1920, as 
ilmended; provided that the term identically refers 
to the de_§cendants of such blood quaiJ.ttim of su.ch 
aboriginal peoples which exercised sovereignty and 
subsisted in the Hawaiian Islands in 1778 and 
wl,iich peoples thereafter continued to reside in 
Hawaii." Haw.Rev.Stat§ 10-2 (1993):. 

This provision makes it clear: "[T]he descendants ... 
of [the] aboriginal peoples" means "the descendants 

.... of the races." Ibid. · · 

As for the ·further argument that the· restriction 
differentiates even among Polynesian pe~ple and is. 
based simply on the date of an ancestor's residence in 
Hawaii, this too is insufficient · to prove the 
.classification is nonracial m plirpose and operation. 
Simply because a class defined by ancestry does not 
include all members of the race does not suffice· to 

*517 make the classification race neutral. Here, the. 
State's argument is undermined by its express **1057 

· . racial purpose and by its actual effects . 

The ~cestral inquiry mandated by the State 
implicates the same grave concerns as a classification 
speeifying a particular race . by name. One of the 
principal .reasons race . is treated as a forbidden 
classification is that it demeans the dignity and worth 
of a person to be judged by ancestry instead of by his 
or her own merit and essential qualities: . An inquiry 
into ancestral li:o.es is not consistent with respect 
based on the unique personality each of us possesses, 
a respect the Constitution itself secures in its concern 
for persons and citizens. 

The ancestral inquiry mandated by the State is 
forbidden by the Fifteenth Amendment for the further 
reason that the use of racial classifications is 
corruptive ·of the whole legal order democratic 
elections. seek to preserve. The law itself may not 
become the ·instrument for generating the prejudice 
and hostility all too often directed against persons 
whose particular ancestry is disclosed by their ethnic 
characteristics and cultural traditions. "Distinctions 
between citizens solely because of their ancestry are 
by their very nati,lre odious to a free people whose 
institutions are •founded upon the doctrine of 
equality." Hirabayashi v. United States. 320 U.S. 81, 
100, 63 S.Ct. 1375, 87 L.Ed. 1774 (1943). Ancestral 
tracing of this sort achieves its purpose by creating a 
legal category which employs the same mechanisms, 
and causes the same injuries, as laws or statutes that 
use race by name. The State's electoral restriction 
enacts a rac~-based voting qualification; 

The State offers three principal defenses of its voting 
law, any of :which, it contends, allows it to prevail 
even if .the classification is a racial one under the 
Fifteenth Amendment. We examine, and reject, each 
of thes~ arguments. 

*518A 

ill The most far reaching of the State's arguments is 
that exclusion of non-Hawaiians from voting is 
permitted under oilr cases allowing the differential 
treatment of certain inembers of Indian tribes. The 
decisions ·of this .Court, interpreting the effect of.· 

. treaties and congressional enactments on the subject, 
have held that various tribes retained some elements 
of quasi.:. sovereign authority, even after. cession of 
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their lands to the United States. · See Brendale . v. 
Confederated Tribes and Bands of Yakima Nation. 
492 U.S. 408, 425, 109 S.Ct. 2994,· 106 L.Ed.2d 343 
( 1989) (plurality . opinion); Oliphant v. · Suquamish 
Tribe, 435 U.S. 191, 208, 98 S.Ct. 1011, 55 L.Ed.2d 
209 (1978). The. retained tribal authority relates to 

· self-governance. Brendale. supra. at 425, 109 S.Ct. 
2994 (plurality opinion). In reliance bn that theory 
the Court has sustained a federal provision giving 

' employment preferences to persons of tribal ancestry. 
Mancari. 417 U.S., at 553-555, 94 S.Ct. 2474. The 
Mancari case, and the theory upon which it rests, are. 
invoked by the State to defend its decision to restrict 
voting for the OHA trUstees, . who are charged so · 
directly with . protecting the interests of native 
Hawaiians, 

If Hawaii's restriction were to be sustained. under 
Mancari we would be required to accept some 
beginning premises not 'yet established in our case 
law: . Among other postulates, it would be necessary 
to conclude that Congress, in reciting the. purposes 
for the transfer of lands fo the State--and in other 
enactments such as . · the . Hawaiian Homes 
Commission Act and the Joint Resolution of 1993-:~ 
has determined that native Hawaiians have a. status 
like that of Indians in organiz~d tribes, and that it 
may, and has, delegated to the State a broad authority .. 
t0 preserve ·that ·Status .. These. propositions would 
raise .. questions of considerable moment and 
difficulty. It is a matter of some dispute, for 
instance; wheth.er Congress may fre.at the native 
Hawaiians as it does the Indian tribt'.s. Compare Van 
Dyke,· The. Political Status of the. **1058Native 
Hawaiian People, 17 Yale L. & Pol'y Rev. 95 
(1998), with Benjamin, *519Egual Protection and the 
Special Relationship: The . Case· of ·· Native 
Hawaiians, 106 Yale L.J. 537 (1996). We can stay 
far off that difficult terrain, however.·· 

The State's argument fails for a more basic reason. 
Even were we to take the, S\lbstantial step of .findipg . 
authc'irit)' in Congress, delegated to the State, to treat · 
Hawaiians oi native Hawaiians as tribes, Congress 
may .not authorize a State to create a voting scheme 
of this sort. . 

ol course, as we have established in 'a series of 
cases,· Congress may fulfill its treaty obligations and 
its responsibilities to the hidian tribes by enacting 
legislation dedicated to their circumstances · and 
needs. See Washington v. Washington State· 
Comm~rcial Passenger. Fishing 'Vessel Assn., 443 
U.S. 658, 673; Ii. 20, 99 S.Ct. 3055, 61 L.Ed.2d 823 

' . ,. . 

(1979) (treaties securing preferential fishing rights); 
United States v. Antelope, 430 U.S. 641, 645-647, 97 
S.Ct. 1395, 51 L.Ed2d 701 (1977) (exclusive federal 
jurisdiction· over crimes committed by Indians 

1 
in 

Indian country); Delaware Tribal Business Comm. v; 

Weeks. 430 U.S. 73; 84-85; 97 S.Ct. 911. 51 L.Ed;2d 
173 (1977) (distribution of tribal property); Moe. v. ·· 
Confederated Salish and Kootenai Tribes. o(Flathead 

. Reservation, 425 U.S. 463, 479-480, 96 S.Ct. 1634, 
48 L.Ed;2d 96 (1976) (Indian immunity from'state 
taxes); Fisher v. District Court o(Sixteenth Judicial 
Dist. o[iMontana, 424 U.S. 382, 390-391, 96 S.Ct. 
943, 47 L.Ed.2d 106 (1976) (per curiam) (exclusive 
tribal court jurisdiction over tribal adoptions}. · As , 
\Ve have observed, "every piece of legislation dealing 
with Indian tribes and reservations ... single[ s] out for 

. special .treatment a constituency of tribal Indians." · 
. Mancari; supra, at 552, 94 S.Ct. 2474. .. · . 

Manca~i, upon which many of the above. cases rely, 
presented the soll)ewhat different issue of a · 
preference in hiring and promoting at the federal · 
Bureau of IndianAffairs (BIA), a preference which 
favored individuals who were " 'one-fourth or more 
degree Indian blood and ... member[s] of.a Fedeially­
recognized tribe.' " 417 U.S .. at 553, n. 24, 94 S.Ct. 
2474 (quoting 44 BIAM 335, 3.1 (1972)). Although 
the classification had a racial component, the Court 
found ·it important that the preference was "not 
directed . towards a 'racial' group consisting of 
'Indians,' II btit rather "oruy to members cif 'federally 
*520 recognized' tribes;" 417 U.S., at 553, Ii. 24, 94. 

• S.Ct. 2474. "In this sense," the Court held, "the 
preference [was] political rather than racial . in. 
nature." Ibid.; see also id.; at 554, 94 S.Ct. 2474 
("The preference,·as applied, is granted to Indians not 
as a discrete racial group; but, rather, as members of 
quasi-sovereign tribal' entities whose lives 'and 

.· activities are · governed by the- BIA in· a unique' , 
fashion"). Because the BIA ·preference could be 
"tied rationally to the fulfillment of Congress' unique 
obligation toward the Illdians," and was "reasonable 
and rationally desigped to further Indian self- · 
government," the Court held that it did not offend the. 
Constitution. Id., at 555, 94 S.Ct. 2474. The 
opinion was careful to note, however, that the case 
was confined to the authority of the BIA, an agency 
described as "sui generis." Id., at 554, 94 S.Ct. 2474. 

Hawaii \\:'Ould e~tend the limited exception of 
_Mancari to a .new and larger dimension, The State 
contends that "one of the very purposes of OHA-­
and the challenged voting provision--is to afford 
Haw;iiians ·a measure of self- governance," and so it 

\ 
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fits the model of Mancari, Brief for Respondent 34 .. ·· 
It does not follow from Mancari. however, that 
Congress may authorize a State to establish a voting 
scheme that limits .the electorate for its public 
officials to a class of tribal Indians, to the exclusion . 
of all non-Indian citizens. 

The tribal elections established by the federal 
statutes the State cites illuminate its error~ See Brief 
for Respondent 22 (cl.ting, e.g., tlie Menominee 
Restoration Act, 25 U.S.C. § 903b, and the Indian 
Reorganization Act, 25 U.S;C. § 476). If a **1059 
non-Indian lacks a right to vote in tribal elections; it 
is for the reason that such elections are the internal 
affair .of a quasi sovereign. The ORA elections, by 
contrast, are the affair of the State of Hawaii. ORA 
is a state agency, established by the State 
Constitution, responsible for the administration of 
state laws and obligations. See Haw. Const., Art. 
XII, § § 5-:Q. The Hawaiian Legislature has declared· 
that OHA exists to serve "as the principal public 
agency ih th[e] *521 State responsible for the 
performance, development, and coordination of 
programs and activities relating to native Hawaiians 
and Hawaiians." Haw.Rev.Stat. § 10-3(3) (1993); 

· see also Lodging by Petitioner, Tab 6, ORA Annual 
Report 1993-1994, p. 5 (May 27, 1994) (admitting 
that "OHA is technically a· part of the Hawaii state 
government;'' while asserting that "it operates as a 
semi-autonomous entity"). Foremost among the 
obligations entrusted to this agency is the .· 

. administration of a share of the revenues and 
proceeds from public lands, granted to Hawaii to "be , . 
held by said State ·as a public trust." Admission Act:' 
§ § 5(b), (f), 73 Stat. 5, 6; see Haw: Const., Art. xn; 
u. 
The delegates to the 1978 constitutional convention . 

. explained the position ofOHA in the state structure: 
"The committee intends that the Office of 
Hawaiian Affairs will be independent from the 
executive branch and all other branches of 
government although it will assume the status ofa, 
state agency. The chairman may be an ex officio . 
member of the governor's cabinet. The status of 
the Office of Hawaiian Affairs is to be unique and 

· special .... The committee developed this office 
·. based on the model of the University of Hawaii. 

In particular, the. committee desired to use this 
model so that the office could have maximum 
control over its budget, assets and personnel. The 
committee felt that it was important to arrange a · 
method whereby the assets of Hawaiians could be 
kept separate from the rest of the state treasury." · 1 

Proceedings of· the Constitutional Convention of 
Hawaii of 1978, Standing Committee Rep. No. 59, 
at645. 

Although it is· apparent that.· OHA has a unique 
position under state law, it is just as apparent that it 
remairis an arm ofthe State. 

. The validity of the voting restriction' i.s the only 
question before us, As the Court of Appeals did, we 
assume the validity *522 of the underlying 
administrative structure and trusts,. without intimating 
any opinion on that point. Nonetheless, the elections. 
for OHA trustee are elections of the State, not of a 
separate quasi sovereign, and they are elections to 
whiCh the Fifteenth Amendment applies. To extend 
Mancari to this context would be to permit a State,. 
by racial classification, to fence out whole classes of 
its citizens from decisionmaking in critical state 
affairs. The. Fifteenth ·Amendment' forbids this · 
result. 

B 

· HJ Hawaii further contends that the limited voting 
franchise. is sustainable under a series of cases 
holding that the rule of one person, one vote does not 
pertain tor· certain special purpose districts such as 
water or irrigation districts. See Ball v. James, 451 
U.S. 355, 101 S.Ct. 1811, 68 L.Ed.2d 150 (1981); 
Salyer Land Co. v. Tulare Lake Basin Water Storage 
Dist .. 410 U.S. 719, 93 S.Ct.1224, 35 L.Ed.2d 659 
(1973). Just as the Mancari argument would have. · . 
involved a significant extension or new application of 
J:4at case, so too it is far from clear that the Salyer. 
line of cases would be at all applicable to statewide 
elections for an agency with the powers and 
responsibilities of ORA. · 

We· would not find those cases dispositive in any 
event, however. The question before us is not the 
one-person, one-vote requirement of the Fourteenth 
Amendment, but the race neutrality command of the 
Fifteenth Amendment. Our special purpose district 
cases have not suggested that compliance with the 
one-person, one-ul060 vote rule ofthe Fourteenth 
Ame111µment somehow excuses compliance with· the 
Fifteenth Amendment. We reject that argument 
here. We held four decades ago that state authority 
·over the boundaries of political ·subdivisions, 
"extensive though it is, is met and overcome by the 
Fifteenth Amendment to the · Constitution." 
Gomillion. 364 U.S., at 345, 81 S.Ct. 125. ·.The 
Fifteenth Amendment has independent meaning and 
force. A State may not deny or abridge the right to 
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vote on account ofrace, 'and this law does so. 

*523C 

' ill Hawaii's final argument is that the voting 
restriction does no more than ensure an alignment of 
interests between the fiduciaries and the benefieiaries 
of a trust. Thus, the contention goes, the restriction 
is based on beneficiary status rather than race. 

As an initial matter, the contention founders on its 
own terms, for it is not clear that the voting 
classification is symmetric with the beneficiaries of 
the programs OHA administers. Although the bulk 
of the fu,nds for which OHA is responsible appears. to 
be earmarked for the benefit of "native Hawaiians," 
the State pei:mits both "native. Hawaiians" and 
,;Hawaiians" to vote for the .office of trustee. The 
classification thus appears to create, not eliminate, a 
differential alignment between the identity of OHA 
trustees and what the State calls beneficiaries. 

Hawaii's argument fails on more essential grounds. 
The State's position rests, in the end,· on the 
demeaning premise that citizens of a particular race 

. are somehow more qualified than others to vote on 
certain. matters. That reasoning attacks the central 
meaning of the Fifteenth Amendment. The 
Amendment applies to "any election in which public 
issues ' are decided or public officials selected." 
Terry. 345 U.S., at 468, 73 S.Ct. 809. There is no 
room under the Amendment foi: the concept that the 
right to vote in a particular election can be allocated 
based on race. Race cannot qualify some and 
disqualify others from full participation in our 
democracy, All citizens, regardless of race, have an 
interest in selecting officials who make policies oh · 
their behalf; even if those policies will affect some 
groups more than others. Under the Fifteenth 
Amendment voters are treated not. as members of a 
distinct race but as members of the. whole citizemy. 
Hawaii may not assume, based on race, that 
petitioner or any other of its citizens will not cast a 
principled vote. To accept the position advanced by 
the State would give rise to the same indigmties, and 
the same resulting tensions and animosities', *524 the 
Amendment was designed to eliminate. The voting. 
restriction under review is prohibited by the Fifteenth 
Amendment. 

*** 

When the culture and way of life qf a people are all 
but engulfed by a history beyond their control, their 

'sense of loss may extend down through generations; 
and their dismay may be shared by many members of 
the larger community. As the State of Hawaii 
attempts to address these realities, it must, as always, . · 
seek the political consensus that begins with a sense 
of shared purpose, One of the necessary beginning 
points is this principle: The Constitution· of the 
United States, too, has become the heritage of all the 
citizens of Hawaii. 

In this· case the Fifteenth Amendment invalidates the · 
electoral qualification based on ancestry. The 
judgment of the Court of Appeals for ·the Nmth 
Circuit is reversed. 

· It is so ordered. 

Justice BREYER, . with whom Justice SOUTER 
joms, concurring in the result. 

I agree with much of what the Court says and with 
its result, but I do not agree with the critical rationale 

. that underlies that result. Hawaii seeks to justify its 
voting scheme by drawing an analogy between 
**1061.its Office of Hawaiian Affairs (OHA) and a 
trust for the benefit of an Indian tribe. The majority 
does not directly deny the analogy. It instead at one 
point assumes, at least for argument's sake, that the 
"revenues and proceeds" at issue are from a" 'public 
trust..' . " Ante, at 1059.. It also assumes without 
deciding that the State could "treat Hawaiians or 
native Hawaiians as tribes." Ante, at 1058, Leaving 

·these issues undeeided, it holds that the Fifteenth 
· Amendmentforbids Hawaii's voting scheme, because 
the "OHA is a state agency," and thus *525 election 
to the OHA board is not "the internal affair of a quasi 
sovereign/' .such as an Indian tribe. Ante, at 1059. 

I. see 1,1.oneed, however, to decide this case on the -
basis of so vague a concept as "quasi sovereign," and 
I do not subscribe to the Court's consequently 
sweeping prohibition. Rather, in my view, we 
should reject Hawaii's effort to justify its rules 
through analogy to a trust for an Indian tribe because 
the record makes_ clear that (1) there is no ."trust" for 
n_ative Hawaiians here, and (2) OHA's electorate, as 
defined in the statute, does not sufficiently res.emble , 
an Indian tribe. 

The majority seems to agree, though it does not 
decide, that the OHA bears little resemblance to a 
trlist for native Hawaiians. It notes that the Hawaii 
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Constitution uses the word "trust" when n;~ferring to 
the 1.2 million acres of land granted in' the. Admission 
Act. Ante, at 1052, 1053-1054. But the Admissiori · 

· A<:;t itself makes clear that the 1.2 million acres is to 
benefit all the people of Hawaii. The Act specifies 
that the land is to be used for the education of, the 
developments of homes and farms for, the making of 

· public improvements for, and public use by, all of 
Hawaii's citizens, as well as for the betterment of . 
those who are ."native." Admission Act Uffi. 

Moreover, OHA funding comes from several 
different sources. See, e.g., OHA. Fiscal 1998 

Annual Report 38 (hereinafter Annual Report) ($15 
million from the 1.2 million acres of public lands; 
$11 million from "[d)ividend and interest income"; 
$3 million from legislative appropriations; $400,000 
from federal and 6ther grants). All of OHA's 
funding is authorized by ordiriary state statutes. See, 
e.g., Haw:Rev.Stat. § § 10-4, 10-6, 10-H5 (1993); 
see also Annual Report 11 ("OHA's fiscal 1998~99 
legislative budget was passed as Acts 240 and 115 by 
the 1997 legislature"). The amounts of funding and 
funding sources are thus. subject to change by 
ordinary legislation. OHA .spends most, but not all, 
.of its money to benefit native Hawaiians in many 
different ways. See Annual Report (OHA projects 
support education, housing, *526 health; culture, 
econornjc development, arid nonprofit organizations). 
As the majority makes clear, OHA is simply a special 
purpose department of Hawaii's state government. 
Ante, at 1058-1059. . · 

As importantly, the statute defines· the. electorate in a 
way that is not analogous to membership in an Indian 
tribe. Native Hawaiians, considered as a group, may 
be analogous to tribes of other Native Americans; 
But the statute does not limit the electorate to native 
Hawaiians. Rather it adds to approximately 80,000. 
native Hawaiians about 130,000 additional 
"Hawaiians," defined as including anyone with one 

· ancestor who lived in Hawaii prior to 1778, thereby 
including individuals who are. less than on:e five-· 
hundredth -original · Hawaiian (assuming· nine 
generations between 1778 and the present), See 

. Native Hawaiian Data Book 39 ···. (1998). 
Approximately 10% to 15% of . OHA's funds are 
spent specifically to benefit this latter group, see 
Annual Report 38, which now c9nstitutes about 60%. 
of the OHA electorate. 

I have been .unable to find any Native American 
tribal definition that is so broad: The Alaska Native 
Claims Settlement Act, for example, defines a .· 

"Native" as. "a person of 'one-fourth degree or more 
Alaska Indian" or one "who is regarded as an Alaska 
Native by the Native village or **1062.Native grotJp 
of which he claims to be a member and' whose father 
oi: mother is ... regarded as Native- by any village or 
group" (a classification perhaps more likely to reflect 
real group membership than any blood quantum 
requirement). 43 U.S.C. § 1602(b); Many tribal 
constitutions define membership in terms of having 
had an ancestor whose name appeared on a tribal roll­
-but in the far less distant past. See, e.g., 
Constitution of the Choctaw Nation of Oklahoma, 
Art. II (membership consists of persons on final rolls . 
approved in 1906 and their lineal descendants); · 
Constitution of the Sac and }<ox Tribe of Indians of 
Oklahoma, Art. II (membership consists of persons 
on official roll of 1937, children since born to two 
members of the Tribe, and children born to one 
member *527 and a nonmember if admitted by the 
council); Revised · Constitution of the Jicarilla 
Apache Tribe, Art. III (membership consists of 
persons on official roll of 1968 and children of one · 
member of the· Tribe who ·are at least three-eighths 
Jicarilla Apache Indian blood); Revised Constitution 

. Mescalero ·Apache Tribe, Art. IV (membership 
consists of persons on the official roll of 1936 and 
children born to at least one emolled member who 
are at least one-fourth degree Mescalero Apache 
blood). 

· Of colirse, a Native American tribe has broad 
. a~thoiity to define its membership. See Santa Clara 
Pueblo v. Martinez, 436 U.S. 49, 72, n. 32, 98 S.Ct. 
1670,56 L.Ed.2d 106 (1978). There must, however, 

-be .some limit on what is reasonable, at the least when 
a State (which is not itself a tribe) creates the 

- definition. And to. define that membership in tenns­
of 1 possible ancestor out of500, thereby creating a 
vast and unknowable body of· potential ·members--

. · leaving some combination of luck and interest to 
determine which potential members become . actual. 
voters--goes well beyond any reasonable limit. It 
was not a tribe, but rather the State of Hawaii, that 
created this definition; and, as .I have pointed out, it is 

-not like any actual membership classification created 
1'Y any actual tribe. 

-. These circumstances are sufficient, in my view, to 
_destroy the analogy on which. Hawaii's justificatfon 

< must depend. This is not to say f tha,t Hawaii's 
definitions themselves independently violate the 
Constiitutibn, cf. post, at 1066-1068, n. 11 (Justice 
:STEVENS, dissenting); it is orily to say that the 
analogies they here offer are too distant to save a 

" : .. 
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race-based voting definition that. in their absence 
would Clearly violate the Fifteenth Amendment. . For 
that reason I agree with the majority's ultimate 
conclusion. 

L 

. . 
Justice STEVENS, with whom JustiCe GINSBURG 

joins as to Part II, dissenting'. · 

The Court's holding today rests largely on the 
repetition of glittenng generalities that.have little, if 
any, application *528 to.the compelling history of the 
State of Hawaii. When that history is ·held up 
against the manifest purpose of the Fourteenth and 

. Fifteenth Amendments, and against two centuries of 
this Court's federal Indian law, it is clear to ·me that 
Hawaii's election· scheme should be upheld. 

I 

According to the terms of the federal Act by which 
Hawaii was admitted to the. l/nion, and to the terms 

. of that State's Constitution" and laws, the Office of 
Hawaiian Affairs (OHA) is charged with managing 
vast acres of. land held in trust for the descendants of 
the Polynesians who occupied the Hawaiian Islands 
before .the 1778 arrival of Captain Cook. In addition 
to administering the proceeds from these assets, OHA 
is responsible for programs providing special benefits 
for native Hawaiians. Established in 1978 by an 
amendment to the State Constitution, OHA was 
intended to advance inultiple goals: Jo carry out the 
duties of the trust relationship between the islands' 
indigenous peoples and the Government of the 
United States; · to compensate for past *1"1063 
wrongs to the ancestors of these peoples; and fo help 
preserve the distinct, indigenous culture that existed 
for centuries before. Cook's arrivaL As explained by 
the senior Sen.a tor from Hawaii, Senator Inouye, who 
is not himself a native Hawaiian but rather (like 

· .. petitioner) is a member of the majority of Hawaiian 
voters who supported the 1978 amendments, the 
amendments refle.ct "an honest and sincere attempt·on 

· "the part of the people ofHawai'i to rectify the wrongs 
.· 9f the past, and to put into being the mandate [of] our ·· 
Federal government--the betterment of the conditions 
ofNativeHawaiians." [FNl] 

FNI. App. E to. Brief for Hawaii 
Congressfonal Delegation as Amicus Curiae 
E-3. In a statement explaining the .cultural 
motivation for the ame.ndments, Senator 

r 

Akaka pomted out that the "fact that the 
entire State of Hawaii voted to amend the 
State Constitution in 1978 to establish the 
Office of Ha~aiian Affairs is. significant 
because it illustrates the recognition of the 
importance of Hawaiian culture and 
traditions as the foundation for the A/oh.a 
spirit." M., at E-5. 

*529 ·Today the Court concludes that Hawaii's 
method of electing the trustees of OHA violates the 
Fifteenth Amendment. In reaching that conclusion, 
the Court has · assumed. that ·the programs 
administered by OHA are valid. That assumption is 
surely correct. 'In my judgment, however, the 
reasons· supporting the legitimacy of OHA and its 
programs in general undermine the basis for· the 
Court's decision holding its. trustee election provision 
invalid. · The OHA election provision violates neither 
the Fourteenth Amendment nor the Fifteenth. 

That conclusion .is in keeping with three overlapping 
principles. First, the Federal Government mus.t be, 
and has been, afforded wide latitude in carrying out · 
its obligations arising from the special relationship it 
has with the aboriginal peoples, a category that 
includes the native Hawaiians, whose lands are now a 
·part of .the territory of the United States. In addition, 
there exists in this case the State's own fiduciary 

· responsibility--arising from its establishment of a 
· public trust--for administering assets granted it by the 

Federal Government in part for the benefit of native 
Hawaiians. Finally, even if one were to ignore the 
more than two centuries of Indian law precedent and 
practice on which this case follows, there is simply 
no invidious discrimination present in this effort to 
see that indigenous peoples are compensated for past 
wrongs, and. to preserve a distinct and vibrant culture 

·.··.that is as much a part of this Nation's heritage as any. 

ll 

Throughout our Nation's history, this Court has 
recognize<;! .both the plenary power of Congress over 
the affairs of Native Americans [FN2.l and the 
fiduciary character of the special *530 federal 
relationship with descendants of those once sovereign 
peoples. [F'N3] · The source of the Federal 
Government's responsibility. toward the .. Nation;s 
native inhabitants, who were subject to Ew:opean and 
then American military conquest, has been explained 
by this Court ill the crudest terms, but they remain 
instructive nonetheless. · 
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.I."· 

· FN2. See, e.g., Alaska v. Native Village of 
Venetie Tribal Government. 522 U.S. 520, 
531, n. 6; 118 S.Ct. 948, 140 L.Ed.2d 30 
(1998); United States v. Wheeler. 435 U.S. 
313; 319, 98 S.Ct. 1079, 55 L.Ed;2d 303 
(1978); United States v. Antelope. 430 U.S. 
641, 645, 97 S.Ct. 1395, 51 L.Ed.2d 701 _ 
(1977); Morton v. Mancari. 417U.S. 535, 
551, 94 S.Ct. 2474; 41 L.Ed.2d 290 (1974); 
Lone Wolf v. Hitchcock, 187 U.S. 553, 564~ 
565, 23 S:Ct. 216, 47 L.Ed. 299 (1903); 
United States v. Kagama, ·· 118 U.S. 375, 6 
S.Ct. 1109, 30 LEd. 228 (1886). . 

- -

FN3. See, e.g., United States v. Sandoval. 
231 U.S. 28, 34 S.Ct. l, 58 L.Ed. 107 
(19B); _ Kagama. 118 U.S .. at 384-385, 6 
S.Ct. 1109; Cherokee .Nation v~ Georgia. 5 
Pet. 1. 8 L.Ed. 25 (1831). 

"These Indian tribes are the . wards of _the nation .. 
They are communities dependent on the United 
States. Dependent largely for their daily food. 
Dependent for their political rights .... From their 
very weakness and helplessness, **1064 so largely 
due to the course of de;iling of the Federal 
Government with them and the_ treaties in which it 

- -

has been promised, _ there . arises the . duty of· . 
- protection, and with it the power. This has always 

beenrecognized by the Executive and.by Congress, 
and by this court,. whenever. -the question has 

- arisen." United States v. Kagania. 118 .U.S .. 375, 
383~384, 6 S.Ct. - 1109, 30 L.Ed. 228 (1886) 
(emphasis in original). 

As our cases have C<)Ilsistently recognized, Congress' 
. plenary power over thes~ peoples has been exercised 

.• time and again to implement a federal duty to provide 
n~tive peoples with special " 'care and protection.' " 
[FN41 With respect to the Pueblos in New. Mexico, 
for example, "public moneys -have been expended ill 
presenting them with farming implements and 
utensils, and in their civilization .and instruction." 
United States v. Sandoval. 231 U.S. 28. 39- 40, 34· · 

· S.Ct. 1. 58 L.Ed. 107 (1913). Today, the Federal 
•Bureau of Indian Affairs (BIA) administers countless 
modem programs · responding to . comparably 
pragmatic concerns, including - health, education, 

. housing, and impoverishment. See. Office of the. ·· 
Federal Register, United States Government Manual 
1999/2000, pp. 311-312. Federal reeylation in this 

area is not limited to the strictly practical *531 but. 
has encompassed as well the protection _of cultural 
values; for example; the · desecration of Native 
American graves and other sacred sites ied to the 
passage of the Native American Graves Protection 
and Repatriation Act, 25 U.S.C. § 3001 et seq. 

FN4. Sandoval; 231 U.S., at 45, 34 S.Ct. 1; 
Kagama. 118 U.S., at 384-385, 6 S.Ct. 1109. 

. -

Critically, neither the extent of Congress' sweeping 
power nor the character of the trust relationship with 
indigenous peoples · has depended on the ancient 
racial origins of the people, the allotment of tribal 
lands, [FN5] the coherence or existence of tribal self­
govemment, [FN6l or the varying definitions of 
"Indian" Congress has chosen to adopt. [FN71 
Rather, when it comes to the exercise of Congress' 
plenary power in Indian affairs, this Court has tak.en 
account of the "numerous occasions" on which· 
"legislation that singles out Indians for particular and 
special . treatnlent" has been upheld, and has 
concluded that as "long as the special treatment can 
be tied rationally to the -fulfillment of Congress' 
unique obligation *532 towards the Indians, such 
legislative judgments will not be disturbed.'" Morton 
v~ Mancari. 417 U.S. 535, 554-555, 94 S.Ct. 2474, 41 
L.Ed.2d 290 (1974). 

FN5. See, e.g., United States v. _Celestine.· 
215 U.S. 278, 286-287. 30 S.Ct. 93. 54 
L.Ed. 195 (1909). 

FN6. See United States v. John. 437 U.S. 
634.653, 98 S.Ct. 2541, 57 L.Ed.2d 489 

· (1978) ("Neither the fact that the Choctaws 
in Mississippi are merely a remnant of a 
larger group of Indians; long ago removed 
from Mississippi, nor the fact that federal 
supervision over them has not been 
continuous, destroys the federal. power to 
deal with them"); Delaware Triba! Business 
Comm. v. Weeks. 430 U.S. 73. 82, n .. 14. 84-

·85. 97 S.Ct. 911, 51 L.Ed.2d 173 (1977) 
(whether or not ,federal statute providing 
financial benefits to descendants of · 
Delaware Tribe llicluded nontribal Indian 
beneficiaries, Congress' choice need only be 
" 'tied -rationally . to the fulfillment of 
Congress' · unique obligation toward the 
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. . 

Indians' " (quoting Morton .v. Mancari. 417 
. U.S .. at 555, 94 S.Ct. 2474)). . 

FN7: See generally F. Cohen, Handbook of . 
Federal Indian Law 19-20 ( 1982). Compare 
25 US.C. § 479 ("The term 'Indian' as used 
in this Act shall include all persons of IndiaI). 
descent who are members of any recognized 
Indian tribe now under Federal jurisdiction, 
and all persons who are descendants of such . 
members who were, on ·June 1; 1934, · 

. residing within the present boundaries of . 
any Indian reservation, and shall further 

. include all other persons of one-half or more 
Indian blood. For the purposes of this Act, 
Eskimos and other aboriginal peoples of 
Alaska shall be considered Indians~·) with § 
l 603(c)(3) (Indian is any person "considered 
by .the Secretary of the Interior to be an 
Indian for any purpose"). 

As the history recited by the majority' reveals; the 
grounds for recognizing the existence of federal trust · 
power here are overwhelming. Shortly before its 
annexation in 1898, the Republic of Hawaii (installed 
**1065 by United States merchants in a revolution 
facilitated by the United States Government) . 
expropriated some .L8 millio:n acres of land that it 
then· ceded to the United States. In the Orgamc Act · 
establishing the Territory of Hawaii; . Congress 
provided that those lan.ds should remairi' uiider ·the •· 
control of the territorial government ''until otherwise 
.Pi:ovided for by Congre'ss,"Act of Apr. 30, 1900, ch. 
339, § 91, 31 Stat. 159. By 1921, Congress 
recognized . that the influx of foreign infectious 
diseases, mass immigration coupled with poor 
housing and sanitation, hunger, and malnutrition had 

. taken their toll. See ante, at 1051. Confronted with 
the reality .that the Hawaiian people had been ''frozen 
out of their lands and driven into the. dties," H.R.Rep. 
No; 839, 66th Cong., 2d Sess., 4 (1920), Congress 
decided that 27 specific tracts of the lands ceded in 
1898, comprising about 203,500 acres, should be 
used to provide farms and residences for. native 
Hawaiians. Ac(of July 9, 1921, ch. 42, 42 Stat. .108. 

·Relying .on the precedent of previous federal laws· 
· granting Indians special rights in public . lands, 
Congress created the Hawaiian Homes Coimnission 
to implement its . goal of rehabilitating the native 
people and culture. [FN8]. Hawaii was required to · 
adopt this Act as a condition *533 of statehood in the 
Hawaii Statehood Admissions Act{Adniissioi:ts Act); 

§:____1, 73 Stat. 5. And in an effort to secure the 
Government's duty to the indigenous peoples, Ll of 
the Admissions Act conveyed 1.2 million acres of 
land to the State to be held in trust "for the betterment 

· of the .. conditions of native Hawaiians". and certain 
other public purposes.~, id., at 1049-1050. 

FN8. See H.R.Rep. No. 839, 66th Cong., 2d 
Sess., 4, 11 (1920). Reflecting a compromise 
between the sponsor of the legislation, who · 
supported special benefits for "all who have 
Hawaiian blood in their. veins," and 
plantation owners who thought that only 
"Hawaiians of the pure blood" should' 
qualify, Hawaiian Homes Commission Act: 
Hearings before the Senate Committee on 
the Territories, H.R.Rep. No. 13500, 66th 
.Cong., .3d Sess., 14-17 (1920), the statute 
defined a "native Hawaiian". as "any 
descc::ndant of not less than one-half part of 
the blood of the races inhabiting' the 
Hawaiian Islands previous to 1778," 42 Stat. 
108. 

· The nature of and motivation for the spedal 
relationship between the indigenous peoples and the 
United States Government was articulated in explicit 
detail in 1993, when Congress adopted a Joint 
Resolution containing a formal "apoiogy to Native 
Hawaiians on behalf of the United States for the 
overthrow of the Kingdom of Hawaii." 107 Stat. 
1510. Among other acknowledgments, the 
resolutic;m stated that the 1.8 million acres Of ceded 
lands. had been obtained· "without the consent of or 
compensation to the Native Hawaiian people of 
Hawaii or their sovereign government." Id., at 1512. 

In the end, however, one need not even rely on this 
offidal apology to· discern· a well-established• federal 
trust relationship with the native Hawaiians~ .Among 
the many and varied laws passed by Congress in • 

·. carrying out its duty to indigenous peoples, more than 
)50 today expressly include native Hawaiians as part 
of the. class· of Native Americans. benefited.· [FN9] . 
13y classifying native Hawaiians as "Native 
Americans" for purposes of these statutes; Congress 
has made clear. that native Hawaiians enjoy many of 

· ·"the same rights and privileges accorded to American 
Indian; Ala~ka *534 Native, Eskimo, and Aleut 
communities." 42 u.s.c: § 1170109). See also§. 
11701 ( 17} ("fhe authority of the Congress under the . 
V~ted States Constitution to legislate in matters 

. ' . . 
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affecting the aboriginal or indigenous peoples of 
**1066 the United States includes the authority to 
legislate in matters affecting the native peoples of·'· 
Hawaii"). 

FN9. See Brief for Hawaii Congressional 
Delegation as Amicus Curiae 7, and App. A; 
see also, e.g., American Indian Religious 
Freedom Act, 42 U.S.C. § 1996 et seq.; 
Native American Programs Act of 1974, 42 
U.S.C. § § 2991-2992; Comprehensive 
Employment and Training Act, 29 U.S.C. § 
872; Drug Abuse Prevention, Treatment, 
and Rehabilitation Act, 21 U.S~C. § 1177; 
Cranston~Gonzalez National Affordable 
Housing Act, § 958, 104 Stat. 4422; Indian 
Health Care Amendments. of 1988, 25 
U.S.C § 1601 et seq, 

. . . / 

While splendidly acknowledging this history--
specifically· including the series of agreements and 
enactments the history reveals--the majority fails to · 
recognize its import.· The descendants of the native 
Hawaiians share with the descendants of the Native 
Americans on the mainland or in the Aleutian Islands 
not only a history of subjugation at the hands of 
colonial forces, but also a purposefully created and 
specialized "guardian-ward" relationship with the 
Government of the United States. It follows that 
legislat1on targeting the native Hawaiians must be 
evaluated according to the: same understanding of 

. equal protection that this Court .ha!l long applied to 
.the Indians on the continental United States: that . . 

,;special ·treatment ..... be tied rationally to the 
fulfillment. of Congress' unique obligation"· toward 
the native peoples. 417 U.S., at 555, 94 S.Ct. 2474. 

Declining to confront the rather simple fogic of the 
foregoing, the majority would seemingly reject the. 
OHA voting scheme for a pair of different reasons; 
First, Congress' trust-based power is. confined to 
dealings with tribes, not with individuals, and no 
tribe or indigenous sovereign entity is found among 
the native Hawaiians. Ante, at 1057-1059. Second, 

. the elections are "elections of the State," not of a 
tribe, and upholding this law would be "to permit a 
State, by racial classification, to fence out whole 
classes of citiZens ·from decision-making in critical· 
state affairs." Ante, at 1058- 1059. In my view, 
neither of · these reasons overcomes the otherwise 
compelling similarity, fully supported . by our 
precedent, between the once subjugated, indigenous 

peoples of the continental Umted States and the 
peoples of the Hawaiian *535 Islands whose 
historical sufferings and status parallel those of the 
continental Native Americans. 

Membership in a tribe, the majority suggests; rather 
than membership in a race or class of descendants, 
has been the sine qua non of governmental power in 
the realm of Indian law; Mancari itself, the majority 
contends, makes this proposition cl(far. Ante, at 
1058. But as scholars have often pointed out, tribal 
membership cannot be seen. as the decisive factor in 
this Court's opinion upholding the BIApreferences in 
Mancari: the· hiring preference at issue in that case 
not only extended to nontribal member Indians, it 
also required for eligibility that ethnic Native 
Americans . possess a certain quantum of Indian 
blood. [FNlO] Indeed, the Federal Government 
simply has not been limited in its special dealings 
with the native peoples to laws affecting tribes or. 
tribal Indians alone. ·See nn. 6; 7, supra: In light of 
this precedent, it is a painful irony indeed to conclude. 
that native Hawaiians are not entitled to special 
benefits designed to restore a measure of :native Self-

. governance because they currently lack any vestigial 
native government--a possibility of which history and 
the actions of this Nation have deprived them. 
[FNll] 

FNlO. See, e.g., Frickey, Adjudication and. 
its Discontents: Coherence and Conciliation 
in Federal Indian Law,. 110 Harv. L.Rev. 
1754, .1761-1762 (1997). . As is aptly 
explained, the BIA preference ill that case 
was based on a statute that extended the 
preference to ethnic Indians-- identified by 
blood quantum--who were not members of 
federally recognized tribes. 25 · U.S.G. § 
479. Only the iinplementing regulation 
included a mention of tribal membership, 
but even that regulation required that the 
tribal member also "·'be one-fourth or more 
clegree Indian blood.' " Mancari. 417 U.S., 
at 553, n: 24; 94 s,ct. 2474. . 

FN 11. Justice BREYER suggests. that the 
OHA definition of native Hawaiians (i.e.; 
Hawaiians who may vote under the OHA 
scheme) is too broad to be "reasonable." 
Ante, at 1062 (opinion concurring in result) . 
This suggestion does not identify a · 
constitutional defect. The issue in this· case 
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is Congress' power to define who counts as 
an indigenous person; and Congress' power 
to delegate to States its special duty to 
persons so defined. (Justice BREYER's 
interest in tribal definitions of membership-­
and in this Court's holding that tribes' power 
to define membership is at the core of tribal 
sovereignty and· thus "unconstrained by 
those constitutional provisions frarrted · 
specifically as limitations on federal or state 
authority," Santa Clara Pueblo v. Martinez, 
436 U.S. 49, 56, 98 S.Ct. 1670, 56 L.Ed.2d 
106 {f978)--is thus inapposite.) Nothirig in 
federal law or in our Indian· law 
jurisprudence suggests that . the OHA 
definition of native is anything but perfectly 
within that power as delegated. See supra, 
at 1064-1066, and nn. 6~ 7. Indeed, the 
ORA voters match precisely the set of 
people to whom the congressional apology 
was targeted. 
Federal definitions of "Indian" bften rely on 
the ability to . trace one's ancestry to a 
particular group at a particular time. See, 
e.g., 25 CFR, ch. l; § 5.1 (1999) (extending 
BIA hiring preference to "persons of Indian 
descent who are ... (b) [ d]escendants of such . 
[tribal] members who were, on June 1, 1934, 
residing within the present boundarie,s of 
a:ny Indian reservation"); see also n. 7, 
supra. It· can hardly be correct that once 

. 1934 is two centuries past, rather than 
merely 66 years past, this ,classification will 
cease to be "reasonable." The singular 
federal statute defining "native" to which. 
.Justice BREYER points; .43 U.S.C. § 
l 602(b) (including those -defined by blood 
quantum ·without regard to membership in 
any group), serves to underscore the point 
that membership in a "tribal" structure per 
se, see ante, at 1061, is not the acid test for 
. the exercise of federal power in this. arena. 
See R. Clinton, N. Newton, & M. Price, 
American Indian Law 1054-1058 · (3d 
ed.1991) (describing provisions of the 
Alaska Native Claims · Settlement Act 
creating geographic regions of natives with 
common heritage and interest, 43 U.S.C. § 
1606; requiring those regions to organize. a 
native corporation in order to qualify for 
settlement benefits, § 1607, and establishing 
the Alaska.Native Fund of federal m~neys to 
be. distributed to "enrolled m;itives," § § 
1604-1605); see also sup ta; at 1066; and n. 

10. : In the end, what matters is that the 
determination of indigenous. status or "real 
group membership," · ante, . at 1062 
(BREYER, J;, concurring in result), is one to 
be made by Congress--not by this Court. 

**1067 *536 Of greater concern to the majority is 
the fact that we are confronted here with a state 
constitution and legislative enactment--passed by a 
majority of the entire population of Hawaii--rather 
than a law passed by Congress or a trlbe itself See, 
e.g., ante, at 1058"1060. But as our own precedent· 
makes clear, this reality doe.s not alter our analysis .. 
As I have explained, OHA and its trustee elections 
.can hardly be characterized simply as an "affair of the 
State" alone; they ·are · the instruments for 
implementing the Federal *537 Government's trust 
relationship with a once sovereign indigenous people. 
This Court has held more . than once that the federal 
power to pass laws fulfilling the federal trust -
relationship with the Indians may be delegated to the· 
States. Most significant is our opinion jn. 
Washington v. Confederated. Bands and Tribes of 
Yakima Nation. 439 U.S. 463, 500-501, 99 S.Ct. 740, 
58 L.Ed.2d 740 (1979), in which we uphdd against a 
Fourteenth Amendment challenge a state · law 
assuming jurisdiction over Indian tribes within a 
State. While we recognized that States generally do 
not have the same special relationship with Indians 
that the Federal Government has, we concludedthat 
because th5 st~te law was enacted "in response to a 
federal measure" intended to achieve ·the result · 
acco'mplisl;ied by the challenged state law, the state 
law itself need only " 'rationally further the purpose 
identified by the State.' " Id .. at 500, 99 S.Ct. 740' 
(quoting Massachusetts Bd~ o[Retirement v. Murgia; 
427 U.S. 307, 314, 96 S.Ct. 2562, 49 L.Ed.2d 520 
(1976)(/Jer curiam) ). ' 

The state statutory and constitutional scheme here 
was without question intended to implement the 
express desires of the Federal Government. The 
Admissions Act in U mandated that the provisions 
of the Hawaiian Homes Commission Act "shall be 

... adopted," with its multiple provisions expressly 
benefiting native Hawaiians and not others. 73 Stat. 
5. More, the Admissions Act required that the 
proceeds from the lands granted to the State "shall be 
held by said State as a public trust for ... the 
betterment of the conditions of native Hawaiians," 
and . that those proceeds "shall be managed . aiid 
disposed of ... in such manner as the constitution and 
laws of said State may provide, and thelruse for any 
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other object shall constitute a breach of trust for 
which suit may be brought by the United States." §. 

' ~. id., at 6. The terms of the trust were dear, as was 
the discretion granted to the Staie to administer the 
**1068 trust as the State's laws "may provide." And 
Congress continues to fund OHA on the 
understanding that it is thereby furthenng the federal 

•·trust obligation. · 

*538 The sole remaining question under Mancari 
and Yakima is thus whether the State's scheme 
"rationally further[ s] the purpose identified by the 
State:"· Under ·this standard, as with the BIA· 
preferences iri Mancari, the OHA voting requirement 
is certainly reasonably designed ,to promote "self­
govemment" by the descendants of the indigenous · 
Hawaiians, and to,make OHA "more responsive to 
the needs of its constituent groups." Mancari. 417 
U.S., at 554, 94 S.Ct. 2474. The OHA stattite 
provides that the agency is to be held "separate" arid 
"independent of the [State] executive branch," 
Haw.Rev.Stat. § 10-4 (1993); OHA executes a trust, 
which, by its very character, must be administered for 
the benefit of Hawaiians and native Hawaiians; H 
10-2, 10-3(1), 10-13.5; and OHA is to qe governed 
by a board of trustees that will reflect the interests of 
the · trust's native Hawaiian beneficiaries, Haw. 
Const., Art. XII, § 5 (1993); Haw.Rev.Stat. § 13D-
3(b) (1993). OHA is thus ".directed to participation 
by the governed' in th~ governing agency." Mancari, 
417 U.S .. at 554, 94 S.Ct. 2474. In this respect 
among others, the requirement is "reasonably and 
directly related to a legitimate, nonracially based 
goal." Ibid. 

The foregoing reasons are to me more than sufficient 
to j~stify the OHA trust system and trustee election 
provision under the Fourteenth Amendment. 

III 
Although the Fifteenth Amendment tests the OHl\ 

scheme by a different measure, itis equally clear to 
me that the trustee election provision: violates rieither 
the letter nor the spirit of that Amendment. [FN12] 

FN12. Just as o:ue cannot divorce the Indian 
la:w context of this case from an analysis of 
the OHA scheme under the FoUrteenth 
Amendment, neither can one pretend that 
this law fits simply within our non-Indian 
cases under the Fifteenth Amendment. As 
the preceding discussion of Mancari and our 
other Indian law cases reveals, this CoUrt 

has never understood laws .relating to 
indigenous peoples simply as legal 
classifications defined • by race. Even . 
where, unlike. here, blood quantum 
requirements are express, this . Court has 
repeatedly acknowledged that an 
overlapping political interest predominates. 
It is only by refusing to face this Court's 
entire body of Indian law, see ante, at 1053~ 
1054, that the majority is able to hold that 
the OHA qualification de.nies non­
"Hawaiians" the right to vote "on account of 
race.". 

· *539 Section 1 of .the Fifteenth .Amendment ' .. 
provides: . · . ·. 

"The right of citizens of the United States to vote 
shall not be denied or abridged by the United States 
or by any State, on account of race, color, or 

_previous condition of servitude:" U.S. Const., 
Arndt. 15. · 

As the majority itself must tacitly admit, ante, at 
1055~1056, the terms of the Amendment itself do not 
here apply. The OHA voter qualification speaks in 
terms of ancestry and current residence, not of race or 
color; OHA trustee voters must be "Hawaiian," 
meaning "any descendant of the aboriginal peoples 
inhabiting the Hawaiian . Islands which exercised 
sovereignty and subsiSted in the Hawaiian.Islands in 
1778, and which peoples have thereafter continued to 
reside in Hawaii." Haw.Rev.Stat. § 10-2 (1993). 
The ability to vote is a function of the lineal descent 
.of a modem-day resident of Hawaii; not the blood-

. based characteristics of that resident, or of the blood" 
based proximity of that resident to the "peoples" from 

· · · whom that descendant arises. 

ne distinction between ancestry and race is more 
than .simply one of plain language. Th~: ability to 
trace one's ancestry to a particular progenitor at a 
single distant point in . time may convey no 

· info!mation about . one's own apparent or 
acknowledged race today. Neither does it of 
necessity imply one's own identification *"'1069 with 
a particular race, or the exclusion of any others "on 
account of race." The terms. manifestly carry 
distinct meanings, and ancestry was not included by 
the Framers in the Amendment's prohibitiollls. 

Presumably re,cognizirig this distinction, the majorify 
relies on the fact that "[a ]ncestry can be a proxy for 
qtc~." Ante, at 105,5. That is, of course, true, but it 
by IlO means *540 follows that ancestry is always a 
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proxy for race. Cases in which ancestry served as 
such a proxy are dramatically· different from this one. 

. For example, the literacy requirement at issue in. 
. G~inn v. United States; 238 U.S. 347, 35 S.Ct. 926, 

59 L.Ed. 1340 (1915), relied on such a proxy; As 
part of a series of blatant efforts to exclude blacks 

. from voting, Oklahoma exempted from its literacy. 
requirement people whose ancestors were entitled to 
vote prior' to the enactment of the Fifteenth 

"Amendment. The Guinn scheme patently "served 
only to perpetuate ... old [racially discriminatory 
voting] laws and to effect . a transparent. racial 
exclusion." Ante, at 1055. As in Guinn. the voting 
laws held invalid under the Fifteenth Amendment in 
all· of the cases cited by the· majority were fairly and 
properly viewed through a specialized lens-~a lens 
honed in specific detail to reveal the realities of time, 

. place, and history behind the voting restrictions being 
tested .. 

That leris not only fails to clarify, it fully obscures 
the realities of this case, virtually the polar opposite 
of the Fifteenth Amendment cases on which the 
Court relies. In Terry v. Adams, 345 U.S. 461, 73 

. S.Ct. 809, 97 L.Ed. 1152 (1953), for eiample, the 
Court.held that the Amendment proscribed the Texas 
"Jaybird · primaries" that used neutral voting 
qualifications "with a single proviso--Negroes are 
excluded," id .. at 469, 73 S.Ct. 809. Similarly, in 
Smith v. Allwright, 321 U.S. 649, 664, 64 S.Ct. 757, 
88 L.Ed. 987 (1944), it was the blatant 

. ''discrimination against Negroes" practiced by ·.a 
political party that was held to. be state action within 
the meaning of the Amendment. Case.s such as these 
that "strike down these voting systems· ... designed to 
exclude one racial class (at least) from voting," ante, 
at 1055, have no application to a system designed to 
empower politically the remaining members of a 
class of once sovereign, indigenous people. 

Ancestry surely canbe a proxy for race, or a pretext 
for invidious racial discrimination .. ·. But it is simply 

. neither proxy nor pretext here: All of the persons 
who are eligible io vote ,for the trustees of OHA share 

· two qualifications that no other person old enough to 
vote possesses: They are beneficiaries *541 of the 
public trust created by the State and administered by 
OHA, and they have at least orie ,ancestor who was a 

. resident of Hawaii in 1778. A trust whose terms 
provide that· the trustees shall be elected by a class 
including beneficiaries is hardly a novel. concept. 
See 2 A. Scott & W. Pratcher, Law of Trusts§ )08.3 
(4th ed.1987): The Committee that drafted the 
voting qualification· explained that the trustees here 

should be elected by the beneficiaries because 
"people to whom assets belong should have cbntrol 
over them .... The election of the board will enhance 
representative governance and . decision-making 
accountability and, as a result, strengthen the 
fiduciary relationship between the board member,· as 
trtistee, and the native Hawaiian, as beneficiary.'' 
[FN13J The described purpose of this aspect of the 
classification thus exists wholly apart .from race. It 
is directly focused on promoting both the delegated 
federal mandate, and the terms of the State's own 
trustee responsibilities. 

FN13. 1 Proceedings of the Constitutional 
Convention of Hawaii of 1978, Standing 
Comniittee Rep. No. 59, p. 644. · 

The majority makes much of the fact that the· ORA 
trust..:-which it assumes is legitimate--shoU1ld be read 

. as principally intended to benefit the smalkr class of 
**1070 "native. Hawaiians," who are defined as, at 
least one-half descended from a native islander circa 
1778, Haw.Rev.Stat. § 10-2. (1993), not the larger 
class of "Hawaiians," which includes "any 
desce1idant" of those aboriginal people who lived in 
Hawaii in 1778 and "which peoples thereafter have 
continued to reside in Hawaii," ibid. See ante, 'at 
1060. It is, after all, the majority notes, the larger · 
class of Hawaiians that enjoys the suffrage. right in 
OHA elections; There is therefore a mismatch in 
interest alignment between the trust beneficiaries and 
the trustee electors, the majority contends, and it thus 
cannot be said that the class of qualified voters here 
is defined solely by beneficiary status. 

. ' 
*542 While that may or may not be true depending 

upon the construction of the terms of the. trust, there 
is surely nothing racially invidious about a decision 
to enlarge the class of eligible voters to include "any 
descendant" of a 1778 resident of the Islands. The 
broader category of eligible voters serves quite 
practically to ensure that, regardless· how "dilute" the 

. race of native Hawaiians becomes~-a phenomenon· 
also described in the majority's lavish historical. 
summary, ante, at 1051-•there will remain ~ voting 
interest whose ancestors were a part ofa political, 
cultural community; and who have inherited through 
participation and memory the set of traditions the . 
trust seeks to protect. The putative mismatch only 
underscores the reality that it cannot be purely a 
racial interest· that either the trust or the election 
provision seeks to secure; the political and cultural 
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interests served are~-unlike racia/survival~-sh~redby ·. 
both native Hawaiians and Hawaiians. [FNI4] 

FN14. Of course, the majority's concern 
about the· absence of alignment becomes 
salient only if one assumes that something 
other· than a Mancari-like political 
classification is afstake. As this. Court has 
approached cases involving the relationship 
among the Federal Government; its 
delegates, and the indigenous peoples-­
including countless federal definitions ·Of 
"classes" of Indians determined by blood 
·quantum, ·seen. 7, supra--any "racial" aspect 
of the voting qualification here .. is eclipsed 
by the political significance of membership 
in a once-sovereign indigenous class. 
Beyond even· this, the major:ity's own 
historical account makes clear ·· that the 
inhabitants of the Hawaiian Islands whose 
descendants constitute the instant class are 
identified and remain significant as · much 
because of culture as because of race. By 
the tim.e of Cook's arrival, "the Hawaiian 
people had developed, over the ·preceding 
1,000 years or so, a ·culfuial and political 
structure .... well-established traditions and 
customs and .... · a polytheistic · religiqn. '' 
Ante, at 1048. Prior to 1778, although there 
"was no private ownership of land;" Hawaii 
Housing Authority v. Midkiff, 467 U.S. 229, . 
232, 104 S.Ct. 2321, 81 L.Ed.2d 186(1984), 

. the native Hawaiians . "lived in a highly 
· organized, self-sufficient, subsistence soc:ial 
system based on comrriuiial land tenure with 
a sophisticated language, culture, and 
religion," 42 U.S.C. § · 11701(4). 
According to Senator Akaka, their society 
"was steeped in science [and they] honored 

·their 'aina. (land) and. environment, and 
therefore developed methods of irrigation; 
agric.ulture, aquaculture, ··navigation, 
mediyine, fishing and . other forms o.f 
subsistence whereby the . land and ·sea· were 
efficiently used without waste or damage. 
Respect for the environment ·and for others 

·· formed the basis of their culture and 
· tradition.' " App. E to Brief for Hawai'i 

.. Congressional Delegation asAmicus Curiae 
E-4. Legends' and oral histories pa~sed from 
one generation to another ate .reflected in 
artifacts such as carved images, colorful 
feathered capes, . s011gs, and dances that 

sutVive today. For some, Pele, the God of 
Fire, still inhabits the crater of Kilauea, and· 
the word of the Kahuna is still law. It is 
this culture, rather than the Polynesian race, 
that is uniquely Hawaiian and ill need of 
proteetion, 

*543 Even if one refuses to recognize the beneficiary 
·status of OHA trustee voters entirely, [FN15] it 
cannot be said that the ancestry-**1071 based voting 
qualification here simply stands in' the *544 shoes of 
a classification that would either privilege or penalize 
"on account of" race. The ORA voting qualification­
-part ofa statutory scheme put in place by demorratic 
vote of a multiracial majority of all state citizens, 
including those non-''Hawaiians" who. are not entitled 
to ·vote. in OHA trustee · elections-- appropriately 
includes every resident of Hawaii having atleastone 
ancestor who lived iri the islands in 1778. That is, 
among other things, the audience to whom the 
congressional apology was addressed. Unlike a class 
including only . full-blooded Polynesians--as one 
would imagine were the class strictly defined .in 
terms of race~-the OHA election provision exclt{des' 
all full-blooded Polynesians currently residing in 
Hawaii who are not descended from a 1778 resident 
of Hawaii. Conversely, unlike many of the old 

.. southern voting. schemes in which any potential voter 
with a ·"taint" of non-Hawaiian blood· would be 
excluded, the OHA scheme excludes no descendant 
of a 1778 resident because he or she is also part 
European, Asian, or African as a matter of race. The 
ciassification here is thus both too inclusive and not 
mclusive enough to fall strictly along· raciali Imes. 

FN15: Jristice BREYER's everi broader 
contention that "there is no 'trust' for native 
Hawaiians here," ante, at 1061, appears. to 
make the greater ffiistake· of conflating the 
public . trust established by Hawaii's· 

.·Constitution and laws, see suprc.r, at 1067-
1068, with the "trust" relationship· between 
the Federal Government and the indigenous 
peoples. According to Justice BREYER, the 
"analogy on which Hawaii's justification 

·must.depend," ante, at 1062, is "destroy[ed]" 
iii part by the fact that ORA is not a trust (in 
the former sense of a trust) for native 
Hawaiians alqne. •· Rather than looking to ' 
the terniS of the public trust itself for this 
proposition, Justice BREYER relies on the . 
terms of the land conveyance to. Hawaii in . 
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part of the Admissions Act. But the portion 
· of the .trust administered by OHA does not 

pm]Jort to contain in its corpus all 1.2 
million acres of federal trust lands set aside. 
for the benefit of all Hawaiians, iµcluding 
native Hawaiians. · By its terms, only .. 
"[t]wenty per cent of all revenue derived 
from the public land trust shall be expended 
by the office for the betterment of the 
·conditions of native Hawaiians." 
Haw.Rev.Stat. § 10-13.5' (1993). This 
portion appears to coincide precisely With 
the one-fifth described purpose of the 
Admissions · Act trust lands to better the 
conditions of native Hawaiians .. 
Admissl.ons Act Li(!), 73 Stat. 6~ Neither 
the fact that native . Hawaiians . have ·a 
specific, be~eficial interest in only 20% of 
trust revenues, nor the fact that the portion 
of the trust administered by OHA . is 
supplemented to varying degrees by nontrust 
moneys, negates the existence of the· trust 
itself. 
Moreover, neither the particular tenns ofthe 
State's public. trust nor the particular source 
of OHA funding "destroys" the centrally 

. relevant trust "analogy" on which Hawaii 
relies--that of the relationship between tbe 
·Federal Qovermilent.and indigenous .Indians 
on' this continent, as compared with the 
relationship between the Feder~l 
Government and indigenous Hawaiians in 
the now United States-owned Hawaiian 
Islands. . That trust relationship~-the only 
trust relevant to the Indian law analogy-­
includes-the power to delegate authotjty to 
the States. As we have explained, su/J".a, at 
1064-1066, the OHA scheme surely satisfies 
the· established standard for testing an 
exercise of that power. 

At pains then to identify .at work here a singularly 
. "racial purpose," ante, at 1056, 1057--whatever that 
... might mean, although one might assillne the phrase a .. 

"proxy" for "racial discrinlination"--the majority next· 
posits that "[ o ]ne of the principal reasons race 1s 
treated as a forbidden classification is that.it demeans 
the dignity and worth of a person to be judged by 
ancestry instead of by his or her own merit and 
essential qualities." Ante, at 1057. That is; of 
colirse; true when ancestry is the basis for denying or 

. . abridging one's right to vote ot to share the blessings 
of freedom But it is quite wrong to ignore .the 

i:elevanceof ancestry to claims of *545 an interest in 
trust property, or .to a shared interest in a proud 
heritage. There would be Qothing demeaning in a 
law that established a trust to manage Monticello and 

. . provided .that the descendants of Thomas Jefferson 
should elect.· the trustees. Such a law would be 
equally benign, regardless of whether those 
descendants happened to be members of the same 

., race.[FN16] 

' ./ 

FN16. Indeed, "[i]n one form or another, the 
. right to pass on property--to one's family in 
particular--has been part of the Anglo­
American legal system since feudal times." 
Hadel v. Irving. 481 u.s. 704, ·716, 107 
S.Ct. 2076, 95 L.Ed.2d 668 (1987). Even 
the most minute fractional .interests that can 
be Identified after allotted lands are passed 
through several generations can· receive 
legal recognition and protection; Thus; we 
held notlong ago that inherited shares of 
parcels allotted. to the Sioux in ] 889 could 
not be taken without compensation even 
though their value was nominal and it was 
necessary fo use a common denominator of · · 
3,394,923,840,000 to identify the size of the 
smallest interest. Id., at 713-717. Whether 
it is wise to provide recompense for all of 
the descendants of an injured class after 
several generations have come and gone is a 
.matter of policy, but the fad that the.ir 
interests were acquired by inheritance rather 
than by assignment . siirely has . , no 
constitutional significance. 

*.*1072 In this light, it is easy to understand why the 
classification here is not "demeaning'; at all, ante, at 
1060, for it is simply not based on the "premise that 
citizens of a particular .. race are somehow more, 
qualified than others fo vote on certain matters," ibid., 
)t is based on the permissible assiirnption in this 
context that families with "any" ancestor who lived in 
Hawaii in 1778, and whose ancestors , thereafter 
continued to live in Hawaii, have a claim to 
compensation and, self-determination that others do 
not. For the multiracial majority of the citizens of 
the State of Hawaii tp recognize that deep reality is 
not to demean their own interests but to honor those · 
of others. 

H thus becomes clear why the majority Jis likewise 
wrong to .conclude that the OHA voting scheme is 

.1'·., 
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likely to "become the instniment for generating the· 
prejudice and hostility· all too often directed against 
persons whose particular ancestry *546 is disclosed . 
by their ethnic characteristics and cultural traditions." 
Ante, at 1057. The political and cultur,al concerns 
that motivated the nonnative majority of Hawaiian 
. voters to establish · OHA reflected an ·interest in 
. preserving through the self-determination of a 
particular people ancient traditions that they value. 
The fact that the voting qualification was established 
by the entire electorate in the State--the vast majority 
of which is not native Hawaiian--testifies to their 
judgment concerning the CoUrt's fear of "prejudice .. 
. and hostilityn against the majority of state residents 
who are, not "Hawaiian," such as petitioner. Our 
traditional understanding of democracy and voting 
preferences makes it difficult to conceive that the 
majority of the State's voting population w.ould have 
enacted a measure that discriminates again.st, or in 
any way represents prejudice and hostility .toward,. 
that self-same majority. · Indeed; the best.insurance 
against that danger is, that the electorate here retains 
the power to revise its laws. 

IV 

The Court today ignores the overwhelming 
differences between the Fifteenth Amendment case 
law on which_it relies and the unique history of the 
State of Hawaii. The former recalls an age of abject 
discrimination against an insular minority in the old 
South; the latter at long last yielded the "political 
consensus" the majority claims it seeks, ante, at 
1060--a consensus determined. to recognize the 
special claim to self-determination of the indigenous 
peoples of Hawaii. This was the considered and 
correct view of the District Judge'\for the United 
States District Court for the District of Hawaii, as 
well as the three· Circuit Judges on 'the Court of 
Appeals for the Ninth Circuit, [FNl 7] As Judge 
Rymer explained: · 

FN17. Indeed, the record indicates that none 
of the 20-plus judges on the Ninth Circuit to 
whom the petiti9n for rehearing en bane was 
circulated even requested a vote on the 
petition. App. to Pet. for Cert. 44a. 

*547 "The special election for ·trustees is not 
equivalent to a general election, and the vote is not 
for officials who will perform general• 
governmental functions in either a representative or 

· executive capacity;... Noi: does the limitation in 

these circumstances suggeit that voting eligibility 
was· designed to exclude persons who would 
otherwise be interested in OHA's affairs .... Rather, . · 
it reflects the fact that the trustees' fiduciary 

· responsibilities run only to native Hawaiians and 
Hawaiians and 'a board of trustees chosen from 
among those who are interested parties would be 
the best **1073 way to insure proper management 
and adherence to the needed fiduciary principles.'" 
18 The challenged part of Hawaii law was not 
contrived to keep non-Hawaiians from voting in 
general, or in any respect pertinent to their legal 
interests. Therefore, we 'cannot say that 
[petitioner'.s] right to vote has been denied or 
abridged in violation of the Fifteenth Amendment. 
" 18 1 Proceedings of the Constitutional 

. Convention of Hawaii of 1978, Standing Comm. 
Rep. No. 59 at 644. The Committee reporting on 
Section 5, establishing OHA, further noted that 
trtistees should be so elected because 'people to 
whom assets belong should have control over 
them.... The election of the board willl enhance 
representative governance and decision-making 
accountability and, as a result, strengthen. the 
fiduciary relationship between the board member, 
as trustee, and the native Hawaiian, as beneficiary.' 
Id." 
146F.3d1075, 1081-1082(C.A.91998). 

· bi my . judgment, her reasoning is far more 
persuasive than the wooden approach adopted by the 
Court today. 

Accordingly, I respectfully dissent. 

Justic.e GINSBURG, dissenting. 

I dissent essentially for the reasons stated by JUstice 
SJEVENS iri.Part II of his dissenting opinion. Ante, 
at1063~1068 (relying on established federal authority 
over Native *548 Americans). Congress' prerogative 
to enter into special trust relationships with 
indigenous peoples, Morton v. Mancari, 417 U.S. 
535. 94 S~Ct. 2474. 41L.Ed.2d290 (1974), as Justice 
STEVENS cogently explains, is not confined to tribal 
Indians. · ··· In particular, it encompasses· native 
Hawaiians, 'Yhom Congress has in numerous statutes 
reasonably treated as qualifying for the special status 

· long recognized for other once-sovereign indigeµous 
peoples. See ante, at 1065-1066 and n. 9 

· (STEVENS, J., dissenting). That fedleral trust 
responsibility,.both the Court arid Justice STEVENS 

i recognize, has been delegated by Congress to the/ 
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State of Hawaii. Both the Office of Hawaiian Affairs 
and the voting scheme ht;re at issue are "tied 
rationally to the fulfillment'! of that obligation. See 
Mancari. 417U.S., at 555, 94 S.Ct. 2474. No more 
is needed· to demonstrate the. validity of the Office 
and the voting 'provision under the Fourteenth and 

·Fifteenth Amendments. 

120 S.Ct. 1044, 528 U.S. 495, 145 L.Ed.2d 1007, 68 
USLW 4138, 00 Cal. Daily Op. Serv. 1341, 2000 
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Rule of Law 

Are Hawaiians Indians? The Justice Department Thinks So 
· · · By Brett M. ·~illf:tiiefi . 

The'Aloha state has two clas~es of citizens: there are Hawaiians and then there are real Hawaiians. 

At least that's the message of the state Office of Hawaiia.n Affairs, .which doles out money to certain 
citizens solely because of their race -- in this. case, only to Hawaiians of Polynesian origin ("native 
Hawaiians," for short). By law, OHA officers must be native Hawaii;rns and only native Hawaiians can 
vote in the statewide elections for officers. Hawaiians of all other ethnic backgrounds (whether Latino 
.or African-American or Caucasian, for example) are barred because of their race from receiving OHA 
funds, voting in OHA elections, o'r serving as OHA. officers. · 

Sound blatantly unconstitutional? It did to Harold Rice, who was born and bred in Hawaii, but is not 
of the preferred race (he is white). Rice brought a case againstthe state contesting this racial 

;.scheme, in p,articular, the state's racial voting qualification . 

. Mr. Rice's.case has now reached the Supreme Court, which is scheduled to hear arguments on Oct . 
6. Rice v. Cayetano has implications far beyond the SOth state. Hawaii's naked radal-spoils system, 
after all, makes remedial set- asides and hiring 'and admissions preferences look almost trivial by · 
comparison. And if Hawaii is permitted to offer these extraordinary privileges to residents on the 
basis of race or ethnic heritage, so will every other state. · · 

The Clinton Justice Department nonetheless has fiied a brief contending that one's race (at least, if 
you're a native Hawaiian) can be the sole basis for.voting in a state election:, serving in a-state.office, 
and receiving awards of state money. As a matter of sheer political calculation, of course, the 
explanation for Justice's position seems evident. Hawaii is a strongly Democratic state, and the . 

·politically correct position there is to support the state's system of racial separatism. But the Justice 
. Department and .its Solicitor General are supposed to put law and principle above politics and 
expediency. And the simple constitutional question posed by Rice is whether Hawaii, by denying 
citizens the right to vote in a state election on acco1mt of race, has violated the 14th and 15th 
Amendments, which prohibit states from denying individualsthe right to vote onaccount of race. 

No doubtrecognizing that Hawaii's racial spoils system, including its racial voting qualification, is . 
constitutionally indefensible, the Justice Department has charted a novel legal course. Just~ce 

· contends that native Hawaiians are' the equivalent of an American Indian tribe because Hawaiians 
are descendants of an "indigenous people" just like American Indians. Therefore, Justice argues, 
Hawaii.'s racial scheme is equivalent to constitutionally permissible legislation that singles out Indian 
tribes and tribal members for special bene:fits. · 

But the Justice Department's argument is seriously flawed both as a legal and historical matter. The 
' Constitution expressly established special rules for Indian tribes because the Founders considered 

Indian tribes to be separate sovereigns. To. convert this express recognition of Indian tribal 
sovereignty into a sweeping licen,se for favorable race-based treatment of the descendants of 
indigenous people is to allow political correctness to trump the Constitution. A group of people must, 
in fact, constitute an Indian tribe in order to qualifyfor the special treatment afforded tribes under 
the Constitution. The Department oflnterior has established stri.c:tcriteria governing recognition of 

. Indian.tribes. Those regulations specify that federal recognition as a tribe is a "prerequisite to the 

7/3/03 9:19 AM 
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protection, services and benefits of the Federal governm~n~ available to Indian tribes.;, 
I • • ,.,,, .' • ' 

•
. But neither the Congress nor the Department of I'nterior .has recogni~ed native Hawaiians as an 
Indian .tribe. What's more, Hawaiians .have never even applied for recognition as an Indian tribe. The 
reason is obvious. Native Hawaiians couldn't possibly qualify'. They don't have their own government. 
They don't have their own system of laws. They don't have their own elected leaders. They don't live 

• 

. cm reservations or in territori.al enclaves. They don't even live together in Hawaii.' Native Hawaiians 
are dispersed throughout the state of Hawaii and the United States. In short, native Hawaiians bear 

· none of the indicia necessary to qualify as an Indian tribe. 

If Hawai.i can enact special legislation for native Hawaiians by anafogizing them to Indian tribes, why 
can't a state do the same for African-Americans? Or for Croatian-Americans? Or for Irish-Americans? 
Afyer all, Hawaiians originally came from Polynesia, yet the department calls them "indigenous," so 
why not the same for groups from Africa or Europe? It essentially means ttiat any racial group with 
creative reasoning can qualify as an Indian tribe. The Justice Department's theory oftribal status 
thus threatens to end-run the constitutional restrictions on racial classifications that the Supreme 
Court has reinforced in the last decade. 

And that's not all. By claiming that native Hawaiians deserve special privileges because their 
ancestors lived in Hawaii, the Justice Department's position is also fiercely anti-immigrant, flouting 
the principle th;;it all American citifons have. equal rights regardless of when they became citizens. 

At his 1858 Fourth of July address, President Lincoln emphasized that all citizens, whether 1 

descended from signers of the Declaration of Independence or new arrivals, were the same in the' 
· eyes of the law. As to the new arrivals, he said, "when they look through that old Declaration they 

find, 'We hold these truths to be self-evident, that all men are created equal,' and then they feel that 
that moral sentiment evidences their relation to those men, and that they have a right to "Claim it as 
though they were blood of the blqod, and flesh ofJhe flesh, of the men who wrote that Declaration, 
and so they are .. " B\Jt now the Justice Department has turned its back on that bedrock American 
ideal ·by arguing that some Hawaiians can't vote in certain state elections solely because their 
ancestors didn't live in Hawaii. · . 

Rice v. Cayetano, then, is of great moment. The Supreme Court ought not be fooled by the Justice 
Department's simplistic and far~reaching effort to convert an ethnic group into an Indian tribe. 
Rather, the Court should rule for Harold Rice and adhere to the fundamental constitutional principle 
most dearly articul.ated by Justice Antonin Scalia: ''Under our Constitution there can be no such 
thing as either a creditor or a debtor race .... In the eyes of government, we are just one race 
here. It is American.'' 

Mr. K~ll'.6i1f91' is an attorney in.~ashington ·and together with Robert H. Bork filed an amkus brief. 
iri Rice v. Cayetano supporting Harold Rice. · 

(See related letter: ''Letters to the Editor: Righting the. Wrongs Perpetrated in Hawaii" -- WSJ Oct. 
18, 19~9) 

---- IN DEX REFERENCES ----
·. . - ' ·. . .' 

NEWS SUBJECT: Editorial & Columns; Public-Policy and Regulatory issues; Polidcs; Wall Stireet 
Journal (EDC PBP PLT WSJ) . 

GOVERNMENT: Justice· Department; State Government (JUS STE) 
~ . - . 

REGION·: Hawaii;. North America; Pcicific Rim; United State_s; Western U.S. (HI NME PRM US USW) • . . "1 ·. . 

LAYOUT CODES:· Op:-Ed Articles; Rule of Law (OED RLW) 

Word Count: 1089 ·. 

2 of3 7/3/03 9:19 AM 





1 



• 

• 

• 

Brett Kavanaugh -:- Product Liability· 

Allegation: Mr. Kavanaugh took the side of big business by filing an amicus brief before the 

Supreme Court in Lewis v. JJrunswickCorp.; 107F.3d 1494 (11th Cir. 1998), in an 
. attempt to deny recovery to a family who lost its daughter when she fell off a: boat and 
was killed by the propeller. ' 

Facts: 
. . . . . . . 

~. The amicu~ brief filed by Mr; Kavanaugh's client, General Motors Corporation, was 
consistent with the unanimous opinion of the court below'- the Eleventh Circuit - and with· 
the decisions of many other courts across the country. 

' ... . '.. ' . 

./ The Eleventh Circuit held that the Georgia law was impliedly preempted beca~se the 
Coast Guard.,.... which had exclusive authority in boat and equipment safety .standards -
determined that propeller guards should not be required because their use could actually 

·.increase the da:nger to boaters. 
. . 

Numerous courts, both state .and federal, already had adopted the position (aken by Mr. · 
Kavanaugh in the amicus brief - that state common law claims for negligence or product 
liability were. either expressly or impliedly preempted by the Federal Boat Safety Act 

At the time the amicus brief was submitted, courts in California, Georgia, Connecticut, 
Ohio, Illinois, and Michigan had come to the conclusion argued in the brief filed by Mr . 
Kavanaugh. · .. · 

: . . 

./ · .. The district court judge in Lewis v. · Jtrunswick, Carter appointee Judge Dudley Bowen, 
.·also came to the conclusion Jhat the plaintiffs negligence and strict liability claims 
based on the lack ofa propeller guard were preempted by the Boat Safety Act., 

•' ··' • • I • • • • • ' 

./ The U.S. Supreme Court did not decid.e the case because the parties s~ttled the claims 
before a decision was issued. 

·~ Mr. Kavanaugh's c}ie~t was interested in the c.ase only.because it manufactured vehicles subje<;;t 
to the Motor Vehicle Safety Act, which included language identical to the Boat Safety Act 
preemption language atissue inLewis v. Bruns.wick . 

./ Congress, in the legislative history of the Boat Safety Act, explained thatthe preemption 
provision "also assures 'that manufacture for the domestic trade wiil not involve 
compliance with wiqelyvarying local requireiµents." ·Id. at 1503 (citing S.Rep. No, 92-
248). 

" . ·.· ' -

Alth~ugh ~early four years later the Supreme Court did effectively ove~le this Eleventh Circuit 
decision in anothe.r case, Sprietsma v. Mer,cury Marine, 537 U.S. 52 (2002), the Court did state . 
that the arguments made by Mr. Kavanaugh's clients in the Lewis case - that such claims are 
implicitly preempted by the statute and by the Coast Guard decision not to regulate propeller 
guards - "[b]oth are viable pre'-emption theories.'' Id. a.t 64. · · 
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• QUESTION PRESENTED 

Whether the Federal Boat Safety Act of 1971 
. preempts a state common law requirementthat recreational 
boats be equipped with propeller guards, where the United 
States · Coast Guard, after extensive administrative 
proceedings, determined that such a requirement would. be 
contrary to the interests of boat safety? 

' •' ' ' I I 
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No. 97-'288 • 
IN THE 

jllrrjFrMt ~mrmtrl mrf t~t ~mrih~ jtdt$ 
OCTOBER TERM, 1997 

. VICKI LEWIS, ET VIR., ETC., 
Petitioners, 

v: 

BRUNSWICK CORPORATION, 
· Respondent. 

On Writ of Certiorari. to the 
United States Court of Appeals 

for the Eleventh Circuit 

BRIEF OF AMICUS CURIAE. 
GENERAL MOTORS CORPORATION 

IN SUPPORT OF RESPONDENT 

INTEREST OF AMICUS CURIAE 

General Motors Corporation ("General Motors") is the l 
world's largest manufacturer of automobiles:1 

The National· Traffic and Motor Vehicle Safety Act of 
1966, Pub. L. No. 89-563, 80 Stat. 718 (1966), 49 U,S.C. 
§§ 30101-30169 (1994) (the "Motor Vehicle Safety Act") is 
similar in certain respects to the Federal Boat Safety Act of 
1971 (''the Boat Safety Act"), under review here. The Motor 

· Vehicle Safety Act contains a preemption clause, which states 

1 Petitioners and respondent have consented to the filing of this brief, in 
letters on file in the Clerk's office. The undersigned counsel for General 
Motors Corporatiori alone have authored this brief, and no other person or 
entity has made a monetary con.tribution to its preparation or submission . 

I 
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that when a federal standard is in . effect, no State may 
"establish; or continue in effect, with respect to any motor 
vehicle ·.or item of motor vehicle equipment any safety 
standard applicable to the same aspect of performance of .. 
such ·vehicle or item of equipment which is not identical to . · 

. the Federal standard." 49 U.S.C. § 30l03(b)(l). ·Moreover, 
like the Boat Safety Act, the Motor Vehicle Safety Act states: 
"Compliance with any [federal standard] does not exempt a 
person from liability under common iaw." 49 U.S.C. 
§ 30103(e). · 

for. that reason, the resolution of certain. issues under the 
BoafSafety Act is poten.tially relevant to issues that arise 
under the Motor Vehicle Safety Act. General Motors thus 
has an interest in the Court's disposition of this case. 

INTRODUCTION 

The Boat SafetY Act; 46 U.s~c. §§ 4301-4311 (1994), 
contains two provisions relevant to the preemption issues 

·presented in this case. · · 

Section 4 306, entitled. "Federal preemption," provides: 

. Unless permitted by the Secretary under section 
4305 of this title, a State or political subdivision of 

·· .a State may not establish, con.tinue in effect,. or 
. enforce a law or regulation establishing a 
recreational vessel or associated equipment 

· performance or other safety s~dard or imposing a 
requirement for associated equipment (except insofar 

·as the State or political subdivision. may, in the 
absence of the Secretary's disapproval, regulate the 
carrying or i.ise of niarine safety articles t~r meet 
uniquely hazardous conditions or circumstances 
within the State) that is not identical to a regulation 
prescribed under section 4302 of this title. 

'i.' 
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~ection 4311, entitled -"Penalties an.d injunctions," provides 

· in subsection. (g): · 

Compliance With this· chapter or standards, · 
regulations, or orders. prescribed tinder this· chapter 
does not relieve a person from liability at common 
law or under State law; · · · · 

The.preemption issues presented in this case·require the 
Court to reach a sensible and harmonious construction of 
these two provisions. Amicus curiae General Motors 
respectfully submits that .the positions taken by petitioners 
and the Solicitor General fail in this task. This brief is being 
submitted to respond to the points discussed not -qnly in . 
petitioners' brief, but also in the Solicitor General's brief. 

SUMMARY OF ARGUMENT 

· 1. ··The Boat Safety Act delegates implementing authority 
to regulate the design and performance 0f boats and 
associated equipment, which the Coast . Guard exercised by 
adopting eXtensive and· detailed regulations. As the Solicitor 
General notes, section 4306 of the statute expressly preempts . 
the field of state· laws and regulations imposing standards or 

·requirements with respect to the design and performance of 
_ boats and associated equipment, with only three exceptions: 

the States may enforce . laws that are identical to federal 
regulations; they may apply for authorization to enforce 
differing laws; and .they may regulate the carrying or use of 
marine safety articles to meet uniquely hazardous local. 
conditions, unless this authority is specifically disapprov.ed. 

. If none of these exceptions applies, the Boat Safety Act 
explicitly preempts state law governing boat design and 
performance '."- regardlless of whether a federal regulation 
governs that same aspect of boat design or. performance. 
Here, the Coast Guard has not required propeller guards ori 

.·outboard motors.. The State of Georgia ha5 not obtained 
authorization to require propeller guards and does .nqt claim 
that they would address any . uniquely hazardous local 
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conditions. Therefore, . petitioners' . tort. claim based . on 
respondent's ·failure to install propeller guards· is expressly 
preempted. · · ·. 

2. Petitioners and the Solicitor General counter that state 
common law damages actions enjoy a blanket immunity from 
this ·straightforward preemption analysis because state 
common law is not a state "law or regulatiort" and does not 
impose any legal "standard" or "requirement" within the 
meaning . of this clause. That ·is wrong. The Court has 
rejected their argument at least thrice, by holding ~t broad 
terms in a preemption clause such as "stapdard[s]". and 
"require~ent[ s ]" encompass state common law. See, e.g., 
Medtronic, Inc. v. Lohr, 116 S. Ct. 2240, 2259-60 (1996) 
(Breyer, J:, concurring in part and concurring in judgment); 
id. at 2262 (O'Connor, J., coricurting and dissenting in part); 
CSX Ttansp., Inc. v. Easterwood, 507 U.S. 658, 664 (1993); 
Cipollone v. Liggett Group, Inc., 505 U.S. 504, 520-24 
(1992) (Stevens, J., plurality opinion); id. at 548-49 (Scaiia, 
J., concurring and dissenting in part). Petitioners and the 
Solicitor Oeneral offer no justification for the Court to 
·overrule this line of decisions, which forecloses their positio.n. · 

·. Even putting aside this controlling precedent, the position 
t4en by petitioners and the Solicitor General ignores the fact 
that state coinmon law is an inte~al part of the corpus of 
state law, and it sets "standards" and "requirements" that · 

. govern private conduct quite as much as state positive law 
does. Their argument also rests on the bizarre assumption 
that Congress intended a single sjate jury -.,. an ad· hoc 
collection of citizens assembled to hear one case -- to have 
niore power to regulate private conduct in a manner different 
from the. federal government than do their duly elected and .. 
appointed state officials. Finally, their suggested misreading 
of the statutory language, if accepted, would undermine the 
settled holding ofcases as basic as Erie R.R~ v. Tompkins, 
304 .U.S. 64 (1938). 
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3. Petitioners and the Solicitor General further contend 

that the so-called "savings" clause in the Boat Safety Act 
negates its explicit preemption of common law. tort suits. 
That; too, is incorrect. The preemption clause contains· its 
own savings provisions,· which operate to save state law from 
preemption where it is identical to federal law, where 
authority is granted to enforce differing state laws, and in 
limited cirttimstances to address uniquely hazardous local 
conditions. What petitioners and the Solicitor General call a 
"savings" clause -- section 4311 (g) -- is more appropriately 
viewed as an "anti-affirmative~defense" clause. It says 
nothing about the kinds of state laws that 'are preempted . 
. Instead, it simply disclaims any federal immunity from 
liability at state law, ·which thus frees each State to determine 
for itself whether compliance with pertinent federal 
requirements (the "government standards" defense) will be 
recognized as (111 affirmative defense in an otherwise 
permissible ·state-law cause of action. The claim that· this 
provision should be read instead as a broad "anti-preemption" 
clause is untenable and . canriot be squared With the plain 
language of the statute. 

In any event, the Court· has repeatedly· held that the 
general language of a so-called "savings" clause cannot 
p.egate. the plain terms of.an explicit preemption clause. See, 
e.g., Morales. v. Trans World Airlines, Inc., 504 U.S. 374, 
385 (1992). More generally, the Court has routinely given 
these general clauses a narrow· reading in order to render 
them consistent with the preemptive thrust of.the statute as a 
whole. See, e.g., Pilot Life Ins. Co. v. Dedeaux,481 U.S. 
41, 51-52 (1987). 

4. Moreover, petitioners' claims also fail under an: 
implied:-conflict preemption analysis. · As the . Court has 
consistently held ·in several recent decisions, the . mere 
existence of a clatise directed at preemption in the Boat· 
Safety Act does not. eliminate the rieed for such analysis. See 
Medtronic, 116 S. Ct. at .2259 (plurality opinion) (implied-
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conflict preemption inquiry is proper); Freightliner Corp. v. 
Myrick, 514 U.S. 280, 287-88 (1995} (conducting such an 
inquiry); CSX, 507 U.S. at 673 n.12 (same). · In addition, the 
so-called "savings" clause does not preclude implied-conflict 
preemption anajysis, as the Coµrt has long held. See, e.g.~ 

. International Paper Co. v; Ouellette, 479 U.S; 481, 493-94 
(1987); Texas & Pacific Ry. Co. v. Abilene Cotton Oil Co~, 
204 U.S. 426;446 (1907). Unlike petitioners, the Solicitor 
General . accepts 'this established approach, and there is no 
reason for the Court to strike out in a different direction in 

. this case. . ' . 

Here, accepting the Court of Appeals' view. that the 
Coast Guard made ·a· considered decision not to regulate 
propeller guards on recreational vessels, in furtherance of its 
mission to promote boat safety, the necessary result is that 
any such reqliirement imposed by 'state law is impliedly 
pree~pted. See Ray v. Atlantic Richfield Co., 435 U~S.151, 
178 (1978). Indeed;,as a practical matter it would be unfair 
and ..• ~workable to hold manufacturers liable for any 
penalties, fines, or compensatory or punitive damages 
imposed under state law for conforming the design of their 

·. vessels to the federal agency's explicit determination that 
requiring them to be eqmpped with.propeller guards would 
undermine the public safety. · . · .. . ·. 

'ARGUMENT 

I. THE BOAT SAFETY ACT PREEMPTS THE FIELD 
OF STATE LAW GOVERNING THE DESIGN AND 
PERFORMANCE OF RECREATIONAL VESSELS 
AND ASSOCIATED EQUIPMENT. 

The Solicitor General points out that the plain language 
of the Boat. Safety Act, its legislative history, and its 
subsequent· administrative history all support the view that the 
statute is intended to · preempt the field of state laws 
r~gulating the design and performance of recreational vessels 
and :_their assoCiated equipment, subject only to certain 

• 
. ~ . 
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exceptions that are specified in the statute itself. Strangely, 
however, the Solicitor General does not draw the conclusion 
that the Boat Safety Act actually has this effect,.for.reasons 
that will be discussed in more detail in Sections II and III, 
infra . 

As the Solicitor General explains, the text of the Boat 
Saf~ty Act appears expressly to preempt the .field of state 
laws· regulating the design and performance of recreational 
vessels and their associated equipment, subject only to three 
ex((eptions that are set forth in the preemption clause itself. 
See U.S. Br.· 14; 46 U.S.C. § 4306. First, Congress has · 
authorized the States to enforce laws that are "identical" to 
regulations adopted by the Secretary. Second, the States may 
apply to the Secretary for authorization to enforce differing 
laws. Third, the States may regulate the carrying. or use of.:.. 
marine safety articles to meet ,uniquely hazardous conditions 
or circumstances within the State, unless the Secretary 
specifically disapproves ... See id. 

If none of these exceptions applies, the Boat Safety Act, 
by its terms, preempts state law governing the design and 

·performance of recreational vessels and their associated 
equipment -- regardless' of whether a federal regulation 
governs that same aspect of boat design or performance. It 
thus differs from the Motor Vehicle Safety Act at issue in 
Freightliner Corp. v. Myrick, 514 U.S; 280, 287~88 (1995), 
which preempts state law only >yhere a federal regulation 
concerning. the same aspect of performance is in effect. 
Myrick is thus irrelevant to the express preemption issue 
raised in this case. 

, As the Solicitor Generalfurther notes, this reading of the 
broad preemption clause· contained in the Act is confinried by 
its legislative history. See U.S. Br; 14. The Senate Report 
on the proposed legislation stated that it was intended to have 
broad preemptive effect, explaining the preemption clause as 
follows: 
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This section provides for federal preemption in 
-the issuance of boat and equipment safety standards .. 
This conforms to the long history of preerµption in 
maritime safety matters and is founded on the need 
for Uniformity applicable to vessels moving in 
interstate conunerce. In this case it also assures that -.. ~ . . . 

manufacture· for the domestic trade will not involve 
compliance with widely varying local 
requirements. . . . The section does not . preempt 
state law or regulation directed at safe boat 
Operation and use, which was felt JO be 
appropriately within the purview of state or local 
concern. 

S. Rep. No, 92-248, at 20 (1971), reprinted in 1971 
U.S.C.C.A.N. 1341. The Report emphasized that the "need 
for uniformity in standards if interstate conunerce is not to be 
unduly. impeded supports the establislunent of uniform 
construction and equipmentstandards at the Federal level." 
Id: at 14 (emphasis added). While the language of the Act 
phrased the Secretary's obligatiOD. to issue regulations in 
_permissive rathei; than mandatory terms, ''the Coµunittee 
expect[ ed] that initial standards will be promulgated as soon 
as practicable." Id. at 17; "It was precisely to take 
advantage of the expertise and flexibility available in the 
administrative process in these regards, and the possibility for 
continuous review" and updating of the standards; that the 
Committee opted for a system of administrative rather than 
-statutory standards/' Id. 

The Solicitor General also explains that this construction 
of the _preemption clause accords with the administrative _­
history implementing the Boat Safety Act. ·See U.S. Br. 141" 
J5. The day 3fter the Act was signed into law, the Secretary 
issued a statement exempting all existing state ''laws and 
regUiations" from preemption under the express language of 
the new statute. 36 Fed. Reg. 15,764-65 (Aug. 11, 1971). 
The Secretary noted that he was acting under the authority 

9 • conferred by Congress, which provided that the . Secretary 
"may, if he considers that boat safety will-not be adversely 
affected, issue exemptions from any provision-of this Act or 
reg\.dations and standards established thereunder, on terms 
·and conditions as he considers appropriate." -Id. {quoting 46 
U.S.C. § 4305). Because "[b]oating safety will' not be 
adversely affected by continuing in effect those existing laws 

· and regulations/' the Secretary exempted each State from the 
operation of the express preemption clause, which 
"prohibit[s] .any of those jurisdictions from continuing in 
effect or enforcing. any provision of law or regulation that· is 
not identical to a Federal regulation." 36 Fed. Reg. at 
15,765. The exemption was to remain in effect "until 

_expressly superseded, revoked, or otherwise terminated." Id. ' 

About a year later, the Coast Guard exercised the 
authority delegated by the Secretary to_ issue _voluminous 
regulations governing boat safety pursuant to 46 U.S.C. 
§ 4302. See 37 Fed. Reg. 15,777-85 (Aug. 4, 1972). These 
regulations cover a broad spectrum of safety matters, such as 
design standards· for horsepower; ele.ctrical, fuel, ventilation, 
and start-in-gear systems, requirements for safety equipment 
to be carried on boats, and measures to correct especially 
hazardous conditions. See, e.g., 33 C.F.R. Pts. 175, 177, 
181, 183 (1997). Thereafter, the Coast Guard proposed to 
replace the previous blaDket exemption from preemption with 
a more limited provision, rioting that "[t]he issuance of these . 
regulations removes the necessity for an exemption to the 
prohibitions of [the Act's preemption clause] concerning 
performance or other safety standards for boats." See 3 8 
Fed. Reg. 71 (Dec. 27, 1972). -The blanket exemption from 

. preemption for state laws concerning boat performance or 
safety standards was eventually eliminated. See 38 ·Fed. Reg. 
6914-T5 (Mar. 8, 1973). 

Both-the legislative history and subsequent administrative 
history implementing the Boat Safety· Act thus reinforce the -
plain language of the preemption clause. That provision 
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operates to preempt all state laws that are not "identical" to 
federal regulations, unless they concern certain Uniquely 
hazardous local conditions or illlless the· Secretary specifically 

. -confers additional authority to· act.2 

Here, the Court's application of the statute's preemption 
analysis is relatively Uncomplicated. The Coast Guard has 
not required .manufacturers to install propeller guards on 
outboard motors. . The State of Georgia has not obtained . 
authorization. from the Secretary. to require manufacturers to 
install propeller guards, and no claim has been made that 
they would address any uniquely hazardous local conditi~ns~ 
Petitioners' tort claim based on respondent's failure to install 
propeller guards. thus is expressly preempted by the Boat 
Safety Act. ·. · ·· · . · . · . 

The Solicitor General tries to avoid this straightforward 
co'nclusion by arguing that: (1) ·the preemption clause 
contained in section 4306 of the Boat Safety Act does not 
encompass "standards" ahd· "requirements"· imposed by state 
common law; and (2) in any event, section 43 ll(g) of the 
Boat Safety Ayt should be read to override the preemption 
clause and to preserve all state common law. See U.S. Br. 
13-25. these arguments are incorrect, as shown in Sections 
II and IU, infra. . 

II. THE. PREEMPTION CLAUSE APPLIES TO . 
REQUIREMENTS . IMPOSED. BY• STATE . 

. COMMON LAW AS WELL AS THOSE IMPOSED 
BY STATE STATUTE OR RULE. 

1 Co!ltrary to the assertions made by the Solicitor General, see U;S. Br. 
14-15, nothing in the administrative history implementing the Act suggests 
that the exl:lllptions to preemption granted first by the Secretary and later 
by the Coast Guard do not a{>ply to state common law. Indeed the Coast 
Guard explained its later,· more limited, exemption by noting that it ''will 
principally [but not solely] affect State statutes and regulations." 38 Fed. 
_Reg: at 6914 (emphasis and bracketed material added). See also infra 
Sections II & III. · · 
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The preemption clause in the Boat Safety Act states that 
no State may "establish, continue in effect, or enforce a law 
or regulation" establishing a "performance or other safety 
standard'; or imposing such a "requirement" for recreational 
vessels and their associated equipment, which is "not 
identical to'' a regulation prescribed by the Coast Guard 
under the Act. 46 U.S.C. § 4306. Petitioners and the 
Solicitor General contend that this provision encompasses 
only "state legislative and administrative enactments," but not . 
common law. Petrs. Br. 13; U;S'. Br. 11-12. They thus 
argue that all common law damages actions -- regardless of 
whether they set requirements or standards that differ from a 
federal requirement that is directly applicable -- are immUne 
from a claim..,by-claim determination of whether they are 
preempted Under the Act. This extreme position is wrong, 
for a number of reasons. 

First, the Court has rejected this very argument in three 
. cases, holding that the use of terms such as ''law," 

"standard," and "requirement" in a preemption provision 
plainly covers standards and requirements set by common law 
damages actions. See Medtronic, Inc. v. Lohr, 116 S. Ct. 
2240, 2259-60 (1996) (Breyer, J., concurring);,Jd. at 2262 
(O'Connor, J., concurring and dissenting in part); CSX 
Transp., Inc. v. Easterwood, 507 U.S. 658, 664 (1993); 
Cipollone v. Liggett Group, Inc., 505 U.S. 504, 520-24 
(1992) (Stevens, J., pluiality opinion); id. at 548~49 (Scalia, 
l, concurring and dissenting in part). The soUnd reasons for 
the Court's repeated holding on this interpretive point 
compel adherence to stare decisis as the Cotirt addresses it 
once again in this case.3 

3 The Solicitor . General directly disagrees. with· the holdings of these 
cases_, see U.S. Br. 17-18 & n.9, yet never offers any plausible basis for 
overruling them. For their part, petitioners essentially ignore the Court's 
holdings in Medtronic, CSX, and Cipollone when discussing this point. 
See Petrs. Br. 24-28. · 
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In Cipollone., the Court was obliged to construe the 
.. ·express preemption ·provisions contained in two successive 
· federal statutes -.,. the Federal Cigarette Labeling and 

·. Advertising Act, 79 .Stat. 282 (1965), and the Public .Health· 
Cigarette Smoking Act of 1969, 84 Stat. 87. The Court 
determined that in· the preemption clause in the 1965 Act, 
"Congress spoke precisely and . narrowly: 'No statement 
relating to smoking and health shall be required in the 
advertising of [properly labeled] cigarettes."'- Cipollone, 505 
U.S. at 518 (quoting section 5(b) of the 1965 Act). The 
Court noted that this language was consistent with ''the 
continued vitality of state common law damage actions," and 
was "best !ead as having superseded only positive enactments· 

· by legislatures or administrative agencies that mandate 
particular warning labels." Id. at -518-19. 

The Cotirt field~ however, that Congress changed the 
situation dramatically by . enacting •the "much broader" 
preemption clause contained in the 1969 Act. 505 U.S. at 
520. That provision introduced new constraints upon all 
manner of requirements, duties, and standards imposed under 
state law by stating that "[n]o requirement or prohibition 
based on smoking and health shall be imposed under State 
law with respect to the advertising or promotion of any 
cigarettes" that are labeled as required under federal law, 15 
U.S.C. § l334(b). Based on this language -- particularly the 
reference to "requirement[ s I or prohibition[ s] . . .· . imposed 
under State laW.' -- the Court held that common law· actions 
were within the coverage of the preemption clause in the 
1969 Act. 505 U.S. at 520-24.4 

·c In·. .C· ipo.llone, therefore, the Court. specifically. reje. cted the 
• linguistic argument urged by petitioners here in an attempt to 

. · limit the scope of terms such as "standard" and "requirement" . 
. . 

4 The phmility opillion on this point actually speaks for the majo.rity, for 
it is reinforced by the express agreement ofJustices Scalia and Thomas. 

·See 505 U.S. at 548-49 (Scalia, J., concurring and dissenting in part). 
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to exclude the effects of damage actions brought under state • 
common law. The Court explicitly found this argument to be 
"at odds both with the plain words of the 1969 Act and with 
the general understanding of common law damages actions." 
505 U.S. at 521. In a key pasSage that squarely resolves this 
issue, the Court stated: "The phrase '[n]o requirement or 
prohibition' sweeps broadly and suggests no distinction 
between positive enactments and •common law; to the 
contrary, those words easily encompass obligations that take 
the form of common law rules." Id. Even though there was 
some evidence in the legislative history suggesting that 
Congress "was primarily concerned with positive enactments 

\, 

by States and localities," the Court was emphatic that "the , 
language of the Act plainly reaches beyond such enactments.'' _..."\ 
Id. (emphasis added).5 

. . · . """"'"'__..,,..., 

The Court dispatched the same argument more briefly in~ 
the CSX case, where it considered the preemptive effect of 
the Federal Railroad Safety Act of 1970; 84 Stat. 971. The 
preemption clause contained in that statute provided that 
applicable federal regulations would preempt any state "law, 
rule, regulation, order,. or standard relating to· railroad safety."· 
45 U.S.C. § 434.6 In a single sentence, the Court treated the 

5 Justice Scalia's separate opinion; joined by Justice Thomas, expressly 
agreed that the broader language of the 1969 Act "plainly reaches beyond 
[positive] enactments," and "general tort-law duties" can impose 
requirements or prohibitions within the.meaning of the 1969 Act. See 505 
U.S. at 548-49 (Scalia, J., concurring and dissenting in part) (bn1ckets in 
original). . 

6 The Railroad Safety Act's preemption clause provided that "[a] State 
may adopt or continue in force any law, rule, regulation, order, or standard 
relating to railroad safety until such time as the Secretary has adopted a. 
rule, regulation, order, or standard covering the subject matter of such 

· State requirement," but included an c;:xception for "i!Il additional or more 
stringent [state] law, rule, regulation,. order, or standard relating to railroad 
safety when necessary to eliminate or reduce an essentially local safety 

(continued ... ) 
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issue as settled, flatly stating that "[l]egal duties imposed on 
railroads· by the conunon law fall within the ·scope of these 
broad phrases." 507 U.S. at 664 (citing Cipollone plurality 
and concurrence): No member of the Court dissented from 
this proposition. · 

In Medtronic, the Court addressed the Medical Device 
AmeridJ:nents · of 1976, 90 Stat. 539, which contained a 
preemption· clause. barring any State from "establish[ing] or .. 
continu[ingJ in effect" any "requirement" relating to the 
safety or effectivene.ss of a medical device that differed from 
any applicable Federal requirement. 21 U.S.C. § 360k(a). 
Plaintiffs argued that "common-law duties are never 
'requirements"' within the meaning of the statute, and that 
the statute ''therefore never pre-empts conunon-law actions." 
116 S. Ct. at 2258 (Stevens, J., plurality opinion). 

A majority of the Court directly rejected-this argument. 
Justice Breyer, iii a separate concurrence, stated that"[ o]ne 
can reasonably read the word 'requirement' as including the 
legal requirements that grow out of the application, in 
particular circumstances, of a State's tort law." 116 S. Ct. at -
-2259 (Breyer, J., concurring). After setting forth the Court's 
holdings to the same effect iii ·Cipollone. and CSX, Justice 
Breyer. observed that the. same rationale "would seem 
applic~ble to the quite similar circumstances at .issue here.'' · 
Id. at 2259 .. ·He also agreed on this point with Justice 
0' Connor's sep~ate opinion for foil Justices, which held 
that statecommon law actions·impose "requirements" because· 
they ·~operate to - require manufacturers to comply with -

· common-law duties.'' Id. at 2262(0'Com1or, l;·concurring 
and dissenting in part) (citing Cipollone). The other Justices 
foµnd it unnecessary to address the issue, since norie of 

·plaintiffs' claims was preempted in a:ny event. -Id. at 2259 

6
( ... continued) 

hazai:d," when."not incompatible" with Federal law. 45 U.S.C_.§ 434; see 
507 U.S. at 662 n2. ... . 

• 

·1;.-. i 

15 • 
(Stevens, J., plurality opinion). The conclusion reached by 
the five Justices who addressed the question thus constitutes 

· yet another holding:that common lawdaims impose state law 
.· "requirements" within the meaning .of such an explicit 

preemption clause. See generally Mqrks v. United States, 
430 U.S. 188, 193-94 O 977) (majority of Justices reaching 
conclusion by way of "fragmented" opinions state "the 
holding of the Court").7 

- · 

It bears mentjon that the Government's position in this 
case is flatly inconsistent with the position iii Medtronic, 
where~the Solicitor General stated: "[W]e do not agree with 
respondents' broad ~ubmissiori that the act's preemption 
provision does not speak at all to common law tort claims. 
In our view, the word 'requirement' in section 521(a) of the 
act encompasses duties imposed by State conunon law, as 
well as duties imposed by State statutory or regulatory law.'' 
Transcript of Oral Argunient, Medtronic (No. 95-754), at 45. 
There the Solicitor General added that "Cipollone and the use 
of the requirement there, and just the nature of State law . . . 
would also encompass duties imposed by the . . , law from 

· whatever source.'' ·- Id. at 46. The Goyernment offers no 
explanation for this abrupt about-face from its position in 
·Medtronic. 

Second, even if petitioners' argument were not squarely 
foreclosed by these prior decisions, it is still plainly wrong 
because it ignores the ordinary interrelations bet-ween the 
substantive principles of the common law and statutory law 
in regulating the health, s~ety, and welfare of citizens in 

7 In addition, the· _Court has frequently held that the tenn "standards" 
refers to state common Jaw as well as state positivelaw. See, e.g., Asahi . 
Metal Indus. Co. v. Superior Ct., 480 U.S. 102, 114-15 (1987) (referring 
io "safety standards" set by California products liability law); United Gas 
Improvement Co. v. Continental Oil Co., 381 U.S. ·392, 400 (1965) 
(referring to "common Jaw standards"); Kenna.rec v. Compagnie Generale 
Transi:r.tlantique, 358 U.S. 625, 630~31 (1959) (referring to "standard of 
care" imposed by common Jaw). · 
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ea~h state. Again, the Court discussed this point in 
Cipollone, and pointed out that· "common law damages 
actions of the sort raised by petitioner are preffiised on the 
existence of a legal· duty and it is difficult .to say that such 
actions do not impose 'requirements or prohibitions,"' for "it 
is the esserice of the common law to enforce duties that are 
either affirmative. requirements or negative prohibitions." 
505 U.S. at 522; see also Medtronic, 116 S. Ct. at 2262 
(O'<:;onnor, .· J., concurring and dissenting in part) {state 
common law actions constitute "requirements" where they 
"operate to require manufacturers: to comply with common-. 

. law duties"). 

··In this regard, it simply does not matter whether ·the 
remedy used to enforce the substantive component of the 
state law is the payment of dii.mages to private parties rather ' 

. than the payment of fines to the government or some other 
enforcement mechanism. "Such regulation can be as 
effectively exerted through.an award of damages as through 
some fomi of preventive relief. The obligation to pay 
compensation can be, indeed is designed to be, a potent 
method o{governing conduct and controlling policy." San 
Diego Bldg; Trades Council, Millmen 's Union, Local 2020 . 

. . v. Garmon, 359JJ,S. 236, 247 (1959). The Court recently 
'reaffirmed this position. See BMW: of N. Am., Inc. v. Gore, 
116 S. Ct 1589, 1598 n.17 (1996) ("State power may be 
exercised as much by a jury's application of a state rule of 
law in a civil lawsuit as by a statilte."). · 

The intricate relationship between state common law and 
state statutory and administrative law in regulating private 
conduct, . and the extent to which they are inherently 

·· interwoven,is widely understood and readily demonstrated. 
Earlier in this cenniry, the courts typically led the way on 
health and safety issues by applying and developing conimon 
law principles to regulate the private sector. The 

• requirements, obligati9ns, and standards imposed .. in 
accordance with these principles, in turn, were eventually 

• 17 • 
codified and at times modified by state legislatures when they 
took the initiative to address.· particular concerns; On 
occasion, legislatures have enacted regulatory statutes 
conferring administrative authority on government agencies 
to regulate private conduct directly, while still retaining the 
common law to fill the remaining gaps between these positive 
enactments. The further interaction of state legislatfon and 
state common law adjudication often is even more complex, 
,as legislative or regulatory enactments may be used to supply 
the duty of care underlying private damage actions. See I 
·generally Melvin Eisenberg, The Nature of the Common Law, 
(1988); Guido Calabresi, A Common Law for the .Age of .. 
Statutes {1982). 8 

. At the state level, therefore, it is undeniable that the 
common law forms an integral part 'of ', the law's 
comprehensive regulation of private conduct. T~en in 
combination with statutory and regulatory enactments, the 
common law imposes a· continmil procession of legal 
"requirements," obligations, prohibitions, and "standards" that 
are designed to . influence and regulate the ,actions of 
businesses and individmil citizens. See, e.g., Medtronic, 116 

' . 

8 The Solicitor General offers a strained constructio the ~tatutory 
phrase "State or political subdivision" that would appe. to read the courts 
entirely out the framework of state government See U.S. Br. 18-19. 
This.approach erlooks the fact thatthe statti m Medtronic contained 
the same phraSe (" ·or a political subdivi · n"), and a,majority of the 
Court held that its pr tion clause reach common law claims. In the 
same passage; the Solicitor neral sug ts that if state courts wished to 

· apply state· common law st · ds r requirements to the design or 
manufacture cifrecreational vessels associated equipment, it would be 
absurd to expect state judges to ply federal authoriz.ation to do so. 
Id. We agree that the suggestio is absurd; also is irrelevant. As with 
the state legislatures, the state Urts have autho 
law is not preempted; any a plication for an exe ion from preemption 
to the governing federal ag -- here, the Coast Guar -- would be m~de 
by state executive officials. Neither state legislatOrs nor sta judges would 
be expected to make this application. · 
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S. Ct. at 2262 (O'Connor, J., concurring and dissenting in 
· part)(''state common~law damages actions operate to require 

manufacturers to comply with common-law duties"). Any 
reading of these tertns that .would; pose a pufutiye distinction 
between common law and positive law in this respect would 
be· fundamentally misguided. See id. at 2259 (BI.ieyer, J., 
concurring) ("The effects of the state agency regUlation and 
the state tort suit are identical."). 

~argument presented. by petitioners and their 
ami~the odd assumption that Congress intended an 
ad hoc collection of state citizen5: assembled to hear one civil . 
case -- a ji.iry -- to have greater power to set standards that 
cliff er froin F"e<ieral law than do sovereign state officials 
acting through the careful, deliberative processes. established 
in the legislative and administrative spheres. Such a result 
would be a perverse ·underinici,ng ·of the democratic process, 

· and the Court should not assume that Congress intended "this 
anomalous result" unless it clearly so provided. . See 
Medtronic, 116 S. Ct. at 2260 (Breyer, J., concurting). 1 

Certainiy. nothing in· the language ·of the Boat Safety Act .. · 
requires this upside.;.down worldview. Indeed,· for the reasons 
stated aboye, section 4306 plainly contemplates that state" 
juries, just like state administrative and legislative officials, 
set "standard[ s ]'.' and "requirement[ s ]" that may therefore be 
preempted by federal regulatoryaction. q. New York Times 
v. Sullivan, 376 u~s. 254, 265 (1964) (the "test is not the 
form in which state power has been applied but, whatever the 
form, .whether such power has in fact been exercised"). 

< 

Indeed, petitioners' argument on this poirit is so plainly 
\vrong that, if aecepted here, its logic would partially overrule 
Erie R.R. v. Tompkins, 304 U.S. 64 (1938). The very same 
argument that petitioners and their amici put forward with 
respect to the text of section 4306 would apply equally well 
to the term "laws" in the RUles of Decision Act, 28 U.S.C. · 

. § 1652. · The RU,les of Decision A_ct requires a federal court 
to apply "[t]he laws of the ·several states" as the rUles of 
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decisions in civil actions not arising under federal law. 

·.Applying the logic of petitioners' argument, because the 
Supremacy Clause refers also to "the Laws of the United 
States," U.S, Const. art. VI, cl. 2 (emphasis added), and 
,because there is no general common law of the United States, 
then the phrase "the -laws of the several states" should be 
limited to the positive law of ·the several states: thereby 
excluding state common _law as the governing rules of 
decision in federal courts. Adoption of petitioners' argument 
thus would have the pernicious consequence of upsetting the · 
entire interpretive basis for the longstanding and important 

. Erie doctrine. · 

It is therefore not surprising that, in Cipollone, th~ Court 
rejected· the parailel argument that the phrase "State law" 
included only state . statutes and regulations, but not state 
common law. See 505 U.S. at 522,..23; see also i(i. at 549 
(Scalia, -J., concurring and dissenting in part) (agreeing that.· 
the phrase "Staie law" used in the 1969 Act "embraces state 

.· common law"). The ·Co'urt recognized that this argument was 
flatly irreconcilable with its longstanding construction of the 
same basic language in the Rµles of Decision Act. See Erie, 
304 U.S. at 77-78 .. Indeed, the Court indicated no desire to 
revisit the controversial battles fought over many decades .that 

. led up to the Court's historic decision in. Erie to overrule the 
contrary interpretation of the Rules of Decision Act that had 
been adopted in Swift v. Tyson, 41 U.S: (16 Pet.) 1 (1842). 
Instead, the Court simply noted that "we have recognized the 
phrase 'state law' to include common law as well aS stttutes 
and regulations." Cipollone, 505 U.S. at 522. For all the 
saine reasons, the efforts made by petitioners and the 
Solicitor Genera). to limit the terms "requirement[ s ]" and 
"standard[s]" to state positive law must fail. 
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ID. SECTION 4311(g) SIMPLY CONCERNS THE 
. EFFECT OF COMPLIANCE WITH FEDERAL 

· LAW, AN)) DOES NOT LIMIT THE SCOPE OF. 
THE PREEMPTION CLAUSJE. 

The Boat Safety Act contains what some have called a 
"savings" clause, which states that "[c]ompliance with this 
chapter or standards, regulations, or orders prescribed under 
this . chapter does not relieve a person from liability at 
common law or under State law:" 46 U.S.C. § 431 l(g) . 

. Petitioners and the Solicitor General · contend that this 
provision establishes that the common law is beyond the 
. reach of the preemption clause. See Petrs. Br. 28~31; U.S. 
Br. 2.1-24. · But that cloes not square with the relation 
between the preemption clause and this .provision, with the 
text of this provisiori, or with the clear purpose of this 

· ·provision:,· as explained· by Congress. -

Section 431 l{g) .does not· serve the purpose of ···saving" 
state law or state common law from preemption at all. 
Indeed, the preemption clause contains its own savings 
provisions, ·which are ~xplicitly designed to specify. when 

. state law is preserved in the face of the broader general 
language of the preemption clause. Those provisi.ons operate 
to .save state law from preemption in three distinct 
circumstances. 

First, the States niay apply their own law where it is 
"identical. to a regulation prescribed" under federal law. 46 
U.S.C. § 4306. This provision is similar to one at issue in 
Medtronic, where the Court unanimously held that . the 

. preemption clause permitted state laws and state requirements 
to be enforced where they are identical to federal law. See 
116 S. Ct. at 2255; id. at2264 (O'Connor, J., concurring and 
dissenting in part). >· 
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establishes an <J.Venue for each State. to se 

Moreover, section 4311(g) says nothing about the kinds 
of state laws that are preempted or saved from preemption. 
Rather, it simply disclaims any possibility that a manufacturer 
will be able to assert a federal immunity from liability at 
state law based on its mere compliance with the requirements 

.. imposed by federal law. This 'provision thus works 
tandem with· the preemption clause by ensuring that the 
boundaries of federal ·preemption are not improperly 
expanded by a broad "government standards,,-defense, which 
might be asserted to impede the enforcement of otherwise 
valid state law. Thus, it would be much more appropriate to 
refer to this provision as an "anti-affirmative-defense" clause, 

· which operates to presetVe. state authority on how 'to treat the 
issue of a manufacturer's compliance with pertinent federal 
standards and requirements. For example, where state 
common law addresses "uruquely ha?Mdous" local conditions, 
as expressly permitted by the statute, this clause would ensure 
that federal law is understood to place no limits on how state 
courts treat the issue of ~ompliance with any federal 
requirements. 

Section43 ll(g) thus should not be misread as an "anti­
.. preemption" clause. To the contrary, Congress declared in 
this provisfon that where a state-law C(J.USe of action is not 
preempted by federal law, it is impermissible for a party or 
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a court to accomplish the same end by citfo.g the party's 
compliance with all pertinent federal requirements as the 
basis for an affirmative defense or immunity asserted to 
defeat the same state-law cause of action. In this manner, 
Congress specified that unless state common law is actually. 
preetnpted, itcannot bedrcumscribed by legal inferences th~t 
might otherwise be .drawn about a party's. conduct m 
exercising. due care· by complying with the. federal regulatory 
scheme~ See, e.g~, Restatement (I'hird) of Torts: Products 
Liability § 4, cmt. e (proposed final draft Apr. 1, 1997) 
(explaining the "important distinction" between "the matter 
of federal-preemption of state products liability law" and "the 
question of whether and to what extent, as a matter of state 
tort law; · compliance with product safecy statutes or 
administrative regulations affects liability for product 
<;iefectiveness"). ·\.. 

1
. 

The Senate Report accompanying the Act confirins this 
· interpretation. Congress intended, with respect to section 

4 311 (g), that "mere compliance . . . with the minimum 
standards promulgated under the Act will not be a complete 
defense to liability. Of course, depending on the rules of 
evidence of the particular judicial forum, such compliance 
may or may not qe admissible for its evidentiary use." 
S .. Rep. No. 92-248, at 32 (1971), reprinted in 1971 
U.S.C.C.A.N. 1352. The references to "not ... a complete 
defense" and "evidentiary value" further establish that this 
provision simply ensures that the States will have the 
flexibility to determine whether a party's compliance with 
pertinent federal requirements can serve as the basis for an 
affirmative · defense or immunity asserted to defeat an 
otherwise permissible state-law cause of action. In practice, 
the States differ in .their views of such an affirmative defense, 
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and on the admissibility of evidence of compliance with 

.. federal· standards on the issues of defectiveness and due cart!. 9 

The . contrary reading of this provision proposed by 
·petitioners would, in addition, flout Congress' intention that 
"[t]he need for unifonnity in standards if interstate commerce 
is not to be unduly im]peded supports the establishment of_ 
lln.ijonn construction and equipment standards at the Federal 
level" and that "manufacture for the domestic trade will not.· 
involve compliance with widely varying local requirements." 
S. Rep. No. 92-248, at 14, 20 (emphases added). 

The erroneous construction of section 43 U(g) urged 
upon the Court by petitioners and the Solicitor General is 
further underscored by their failure to come to grips with the 
actual language of the clause, which states that "[ c] ompliance 
with ... this chapter does not relieve a person from liability 
at common law or under State law." 46 U.S.C. § 4311(g) 
(emphasis added). Although they make much of the fact that 
Congress used the term "common law" in this provision, they · 
completely ignore the fact that Congress also referred to all 
of "state law'' in the same passage. If petitioners' reading of 
this provision were to be adopted, then it would become a 

9 Each State thus remains free to determine for itself whether compliance 
with pertinentfederal requirements (the "government standards" qefense) 
is a relevant factor or an affinnative defense under state law in 
adjudicating an otherwise permissible state-law cause of action. There are 
diverse views cih this issue under state law. Some States recognize a 
rebuttable presumption that a product which complies with federal 
standards is not defective. E.g., Mich. Comp., L. Ann. § 600.2946(4) 
(West 1997); Kan. Stat. Ann. § 60-3304(a) (1996). Others hold 
compliance with federal standards is relevant to whether there is a defect, 
but not conC!usive or presumptive evidence. E.g., Wagner v. Clark 
Equip. Co.~ 700 A.2d38, 49:-50 (Conn. 1997); Brooks. v. Beech Aircraft 
Corp., 902 P.2d 54, 63 (N.M. 1995) ... A few Sta~es may hold that 
compliance conclusively negates any defect, see, e.g., .. Beatty v. 
Trailmaster Prods., 625 A.2d 1005, 1013-14 (Md. 1993), while others 
may treat compliance as irrelevant and inadmissible, see, e:g., Sheehan v. 
Cincinnati Shaper Co., 555 A.2d 1352, 1355 (Pa. Super. 1989). 
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complete "anti-:-preemption" clause, and all state law -­
whether statutory, administrative, or judge-made -- would 
remain in effect as a basis for imposing 'liability, thus 
completely nullifying' the plain import of the preemption 
clause. Thus, petitioners' strained attempt to find. deeper 
meaning. in the omission of the term· "common law'' .from the 
preemption .clause and itS ihclusion iri the so"'called "savl.ngs" 
clause, see Petrs. Br. 30, rests on a clear dl.stortiori of the 
statutory text. 

In addition, as Justice Breyer explained in. Medtronic, the 
position urged by petitioners and their amici "would have 
anomalous consequences.'? 116 S. Ct. at i259 (Breyer, J.,. 

· concurring). It would permit "the liability-creating premises 
of the plaintiffs' state law tort suit" to operate in direct 
conflict with federal law, whereas state agency regulations · 
could not. Id. at 2261. Yet the praetical "effects of the state 
agency regulation and the state tort suit are identical." Id. at 
2259; see also supra Section U. 

Finally, the Court's prior cases have consistently held 
that· the general language of a so-called "savings" clause 
cannot negate the terms of an explicit preemption clause. 
The Court has frequently been faced with potentially 
competing.preemption and general savings clauses, and has 
given the latter provisions limited effect in the context of the 
statutory scheme as a whole. For example, in Morales v. 
Trans WorldAirlines, Inc., 504 U.S. 374 (1992), the Court 

· held that a "general 'remedies' saving clause cannot be 
allowed to supersede the specific substantive preemption 
provision.'' Id. at 385. Indeed, the Solicitor General had 
urged this reading upon the Court: 

[The savings clause] is properly construed only to 
preserve those remedies not inconsistent witb. other. 
provisions of the statute, including [the] express 
preemption provision. That is the ·interpretation that 
this Court has long placed on a comparable savings 
clause in the Interstate Commerce Act. 
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Pennsylvania R.R. v. Puritan Coal Mining Cd;;, 237 
U.S. 121, .129-30 {1915). 

Brief for the. United States as Amicus Curiae Supporting 
Respondents, Morales (No. 90-1604), at 16. 

More generally, the Court has routinely given so~called 
"savings" clauses. a narrow reading in order to render them 
consistent with the preemptive thrust of the statute as a 
whole. See, e,g., American Airlines v. Wolens, 513 U.S .. 
219, 222 (1995) (state fraud suit expressly preempted 
notwithstanding savings clause providing that statute does not 
"abridge or alter the remedies now existing at common law 
or by statute''); Pilot Life Ins. Co. v. Dedeau:x, 481 U.S. 41, 
51-52 (1987) (savings clause given narrowreading after the 
Court ·looked "to the provisions of the whole law, and tQ. its 
object and policy"). Indeed, just two days ago, the Court 
held again "'it is a conunonplace of statutory construction 
that the specific"' language concerning such matters as 
preemption "'governs the general' terms of the saving 
clause." South Dakota v. Yankton Sioux. Tribe, No. 96-1581, 
slip op. at 17 (U.S. Jan. 26, 1998) (quoting Morales, 504 
U.S. at 384)). 10 ·· • · · 

Therefore, section 4311 (g) of the Boat Safety Act cannot 
properly be read to nullify or abridge the explicit terms of the 
preemption clause, 

10 The Solicitor General's suggestion that the federal safety standards 
shC)uld be understood as mere "minimum" standards, see U.S. Br. 20-21; 
proves too much, for it would exempt all state law from the reach of the 
preemption clause. Indeed, the .only limit that the Solicitor General 
app~ to place on this approach is supposedly premised on the language 
of section 4311 (g), though once again he fails· to recognize that the phrase 
"at common law" is followed by the phrase "or under State law." See id. 
at 21; see also Ray v. Atlantic Richfield Co., 435 U.S. 151, 168 n.19 
(1978) (rejecting argument that because statute referred to "minimum 
standards," it "r~quires recognition of state authority to impose higher 
standards"). · 
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IV. PE'.fffiONERS' CLAIMS ALSO ARE SUBJECT TO 
- -IMPLIED-CONFLICT PREEMPTION ANALYSIS 

AND ARE IMPLIEDLY PREEMPTED. 

Even if not expressly preempted, petitioners' claims 
would fail under' an implied~conflict preemption analysis. 

Petitioners briefly assert that the Court should not 
conduct any implj.ed preemption analysis in this case because 

-- 'the Boat Safety Act contains a preemption claU.Se, _See Petrs. 
Br, 31-32. Notably, the Solicitor General appears tO disagr~e -
witlr this assertion, for his brief devotes considerable space to_ 
~e customary inquiry into implied~conflict preemption in an 
effort to explain its view that petitioners' claims are not 
impliedly preempted in this case. __ See U.S, Br. 25~30. 

In fact, this Court's precedents have already established 
- that the judicial inquiry into implied-conflict preemption, -

( - ' ' 

which is dictated by the Supremacy-Clause, is proper when_ 
courts are applying the federal regulatory safety laws. At one 
time, a passage from,the plurality opinion in Cipollone, see 

-505 U;S. at 517, had been misinterpreted so_ as to create 
confusion on this point The Court seemed to settle the issue 
irt CSX, when it conducted an implied-conflict preemption 
analysis even -though the -- federal railway safety statutes -
included a preemption clause. See 507 U.S .. at 673 h.12. 

Nevertheless, some lower courts continued to dispute the 
issue. _ When the Court g~anted review in Myrick, therefore, 
the parties addressed it and the Court squarely resolved it: 

-·According to respondents and the Court of Appeals, 
Cipollone v. Liggett GrOup, Inc., 505 U.S. -504 
(1992), held that implied pre-emption cannot exist 
when Congress has chosen to include an express -
preemption clause in a statute. This argument is 
without merit. 

-514 U.S~ at 287 (emphasis added). The Court specifically 
noted that it had in fact "engaged in a conflict pre-e~ption 

·.: 

I 
! ," 

··.i. 
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analysis" in Cipollone itself; id. at 289, and had done so 
again in CSX, ·notwithstanding the existence of a preemption 
clause in the statutes at issue in both of those cases, see id. 
After thus conclusively deciding the issue, the Court went on 
to conduct an irnplied..,conflict preemption inquiry under the 
motor vehicle safety statutes, which include both a 
preemption clause and a clause addressing the effect of 
compliance with federal standards and requirements. See id. 
at 287-88. 

' ' -

Finally, ill Medtronic, the posture of the case decided by 
the Court was such that it concerned only an issue of express 
preemption, without any briefing on the issue of implied 
preemption. See; e.g., 116 S. Ct. at 2251 (plurality opinion). 
Nonetheless, even the four Justices who gave the preemption _ 
clause its narrowest reading pointed_ out that in considering 
further questions about express preemption under that· statute 

'in the future, "the issue may not need to be resolved~if the 
claim would also be pre-empted under contlict pre-emption _ 
analysis." Id. at 2259 (citing Myrick, 514 U.S. at 289). The 
statute at issue in Medtronic, once again, contained both a 
preemption clause and a clause addressing the effect of 
federal compliance. - -

- -

The Court's repeated endorsements of implied-conflict 
preemption analysis in the context of federal safety statutes 
that- contain a preemption clause, and often a general savings 
clause, defeats the argument that such analysis is foreclosed 
in- this case. This approach also accords with the natural 
effect of the_ Supremacy Clause. Federal law - is 
unequivocally stated to be "the supreme Law.pf the Land," 
U.S. Const. art. VI, cl. 2, and thus any state law which 
conflicts with fedetaI law is "pre-empted by direct operatiop. 
of the Supremacy Clause." Brown v. Hotel & Restaurant 
Employees & Banenders Int'! Union, 468 U.S. 491, 501 
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(1984)~ The mere inclusion of a· preemption clause in a 
statute cannot uproot the necessary constitutional inquiry. 11 

Moreover, the mere inclusion of a general savings clause 
in a federal statute ' cannot nullify the traditional judicial 
inquiry. into implied"'.conflict preemption.12 For almost a 
century, the Court has made clear that even when an Act has 
no preemption cJause at all, a savings clause cannot be read 
to permit .claims that actually conflict with the Act. The 
principle was first stated in Texas. & Pacific Ry. Co. v. 
Abilene Cotton Oil Co., 204 U.S. 426, 446' (1907). There, a 
federal act contained a broad savings .clause that purported to 
save "the remedies now existirig at common law or by 
statute." Id: at 446. Iri spite of'that savings clause; the 
Court held.that an existing but conflicting common law claim 
was preempted because a Sa.vings clause "camiot in reason be 
construed as continuing . . . a· common-law right, the 
continued existence of which would be absolutely 
incon:~istent with the provisions of the act. In other words, 
the act cannot be held to destroy itself." Id.; see also 
lntematioria!Paper Co. v. Oue!leffe, 479 U.S. 481, 485-505 
(1987) (state common law claims were impliedly preempted 

11 . Petitioners refer to a supposed. "presumption against preemption." 
. Petrs. Br. 24. Where state and federal hi,w collide, the Supremacy Clause 
. settles the matter and there is no place for presumpti_ons, no matter how 
much the matter may traditionally be in the state domain:. "The relative 
importanc¢ to the State of its own law is not material when there is a 
coiiflict with a valid federal law, for the Framers of 6Ur Constitution . 
provided that the federal law must prevail." Free v. Bland, 369 U.S. 663, 
666 (1962); see also dpollone, 505 U:S. at 516 ("state law that conflicts 
with federal law is without effect"); id; at 544 (Scalia, J., concurring and 

· dissenting in part) (same). 
. . . 

12 The Solicitor General also appears to accept this proposition, for he 
. states that '·'[u]nder our reading of the savings clause," a common law 
claim wouid be preempted by a pertfuent federal regulation if it 
"propounded a standard of conduct directly contrary to the federal rule." 

U.S . .-Br. 28. 

~----~------------------------------ -
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because they conflicted With the method chosen by federal 
law to implement the statutory goals, despite broad savings 
clause); Chicago & Northwest Transp. Co. v. Kala Brick & 
Tile Co., 450 U.S. 31 l; 328-31 (1981) (same).· Whatever 
else may be the effect· of section 4311 (g), it most assuredly 
cannot, consistent with the Court's decisions, be interpreted 
to bar implied-conflict preemption . 

. For purposes of the merits of the inquiry into implied­
conflict preemption in this case, amicus curiae General 
Motors accepts the position taken by the Court of Appeals, 
see Pet. App. Al5-A21, and presented in more detail by 
respondents here -- ·that in the circumstances of this case the 
Coast Guard made a considered· decision not to mandate 
propeller guards on · recreational vessels, because it 
determined that to do so would disserve the core safety 
objectives of the Boat Safety ActY On this record, the 
agency'sdecision "takes on the character of a ruling that no 
such regulation is appfopriate or approved pursuant to the 
policy Of the statute." . Ray v. Atlantic Richfield Co,, 435 
U.S. 151, 178 (1978). 14 . . 

As a practical matter, moreover; it would be unfair and 
unworkable to hold manufacturers liable for any penalties, 

· · fines, or compensatory or punitive damages imposed und~r 
state law for conforming the design of their vessels to the 
governing federal agency's explicit determination that 

13 The Solicitor General similarly frames the issue as whether the "Coast 
Guard's decision not to .. regulate propeller guards'' results In implied 

·preemption, U.S. Br. 25 (emphasis added), though his explanation·ofthe 
underlying basis for the agency's decision is somewhat different. 

14 The Solicitor General's efforts to distinguish Ray, ~ee U.S. Br. 28"29 
& n.19, are unpersuasive. First, it cannot matter whether the federal · 
agency is -required to act or permitteo to act; what matters .is simply 
whether it is authorized to act. Second, the regulations imposed under the . 
Boat Safety Act are quite comprehensive. See, e.g., 33 C.F.R. Pts. 175, 
177, 181, 183; 
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requiring. therp. to be equipped with propeller guards would 
undennine the ·public safefy. The conflicting signals of state 
and federal· policy pose an obvious potential to whipsaw 
citizens who wish. only to abide by the law. and policies of 
their respective governments. There can be little doubt that 
if any mam.lfacturer had ignored these safety concerns and 
installed propeller guards, these considerations would have 
featured prominently in any lawsuit arising from a blunt 
trauma injliry or fatality of the sort described by the agency 
as ·the basis for its determination not to . mandate propeller. 
guards on recreational vessels• 

In sum, the Coast ·Guard's decision not to require 
. propeller guards because to do so would disserve the core 
safety objectives of the Boat Safety Act necessarily leads to 
the conclusion that such· a standard or· requirement imposed 
by state positive law or common law is impliedly preempted. 
See, e.g., Ray,435 U.S. at 178 . 

. CONCLUSION· 

F o~ the foregoing reasons, as well as those set forth in 
respondent's brief, the decision below should be affirmed. 

' .. I 
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Briefs and Other Related Documents 

United States Court of Appeals, 
Eleventh Circuit 

Vicky LEWIS, individually as parent, as next friend. 
and as administrafor of the · 

estate of Kathryn C. Lewis, Gary Lewis, individually 
\ as parent, as next friend 

and as administrator of the estate of Kathryn C. 
Lewis, Plaintiffs-Appellants, · 

v. 
BRUNSWICK CORPORATION, Defendant-

. Appellee. · · 

No. 96-8130. 

March 21, 1997. 

Parents of recreational boat passenger who died after •· 
she fell or was thrown from boat and was struck by 
the boat's propeller brought· suit in state court against 
manufacturer of boat's outboard engine, asserting 
negligence ·and strict liability, claims based on 
absence of propeller guard. Parents also asserted · 
fraudulent misrepresentation claims, based on, 
contention , that 'manufacturer misrepresented 
performance differences betwe.en guarded engines 
and unguarded engines to discourage government 
agencies from adopting safety standard requiring 
propeller guards. After removal, the United States 
District Court for the Southern District of Georgia, 
No. CV 195-096, Dudley H. Bowen, Jr., J., 922 
F.Supp. 613, granted summary judgment in favor of 
manufacturer on ground that claims were preempted 
by the Federal Boat Safety Act (FBSA), and plaintiffs 
appealed. The Court of Appeals, . Carnes, Circuit 
Judge, held that: (1) text of the FBSA does not 
provide clear manifestation of intent to preempt 
claims, and thus they were not expressly preempted; 
(2) position of Coast Guard rejecting propeller guard 
requirement is tantamount to a ruling that no such 
requireme:rit may be imposed, and that position 

' impliedly preempts state law requirements of 
propeller guards, even in the form .of common-law 
statt:; tort claims; and (3) Coast Guard position on. ·· 
propeller . guards also preempted fraudulent 
misrepresentation claim. 

/ 

Affirmed. 

West Headnotes 

ill Federal Courts <€;:;:;:>776 
· l 70Bk776 Most Cited Cases 

Decision of district court granting summary judgment 
on ground of preemption was subject to de novo 
review. 

ill States ~18.5 
. 360kl 8.5 Most Cited Cases 

Any state law that conflicts with federal law is 
preempted by the federal law and is without effect 
under the supremacy clause of the Constitution. · 
U.S.C.A. Const. Art. 6, cl. 2. 

ill States €=)18.11 . 
360k18.l l Most Cited Cases 

ill States <f;;;:;:>l 8.13 
360kl8.13 Most Cited Cases 

. State regulation established under historic police 
' powers of the states is not superseded by federallaw 

unless preemption is the clear and manifest purpose 
of Congress; thus, intent of Congress is the 
touchstone of preemption analysis. 

ill States ~18.3 
360kl 8.3 Most Cited Cases 

Congressional intent to preempt state law may be 
revealed. in several ways: "express preemption," in 

. which Congress defines explicitly extent to which its 
. enactments preempt state law; "field preemption," in 

which state law is preempted because Congress has 
regulated a field so pervasively, 'or federal law 
touches on a field implicating such dominant federal 
interest, that an intent for federal law to occupy the 
fiel9 exclusively may be inferred; and "conflict 
preemption," in which state law is pre~mpted by 
implication because state and federal law actually 
conflict, so that it is impossible to comply with both, 

·or · state law stands as an '· obstacle to the 
accomplishment and execution of the full purposes 
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and objectives of Congress. · 

. .lfil States ~18.13 
360kl 8.13 Most Cited Cases 

· .In areas traditionally regulated by the. states through 
their police powers, Court of Appeals applies 

·· presumption in favor of narrow interpretation of an 
express preemption clause. . , 

lfil. Shipping ~11 
354kl 1 Most Cited Cases 

lfil. States ~18.65 
360kl8.65 Most Cited Cases 

Because the Federal Boat Safety Act preempts area 
of safety that historically has been regulated by the 
states through their police powers, Court of Appeals 
must construe the Act's preemption clal.lse narrowly. 
46 U.S.C.A. § 4306. 

ill Products Liability ~62 
3 l 3Ak62 Most Cited Cases · 

ill States ~18.65 
360kl8.65 Most Cited Cases 

Express preemption clause of the Federal Boat Safety 
Act does not cover common- law state tort claims; 
although preemption clause could be read to cover 

· such claims, savings clause indicates that at least 
·some common-law claims survive express 

· . preemption, and resulting doubt must be resolved in 
·· favQr of narrower interpretation; however; conflict 
betWeen express preemption clause and savings 
clal.lse precludes any conclusion that such claims are 
expressly saved. 46 U.S.C.A. § 4306. 

. . 

lfil Products Liability ~62 
3 l3Ak62 Most Cited Cases .. 

lfil States ~18.65 
360kl8.65 Most Cited Cases 

State tort ·claims are impliedly preempted under the 
Federal Boat Safety Act (FBSA) if they prevent or 
hinder the FBSA from operating the way. Congress 
intended it to operate; in deciding whether claims 
conflict with purposes of the FBSA, Court of Appeals 
does not apply presumption against preemption, even 
though common-law tort claims are mechanism of 
police powers of the state, as relative importance to 

the state of its own law is.not material when there is a 
conf1ict with a valid federal law. 46 U.S.C.A. § 
4301 et seq. 

l2J.States .~18.3 
360kl8.3Most Cited Cases 

Federal decision to forego regulation in given area 
may imply an authoritative federal determination that 
area is best left unregulated, and in that event would 
have as much preemptive force as a decision to 
regulate. 

.UOJ Stat.es ~18.3 
360kl8.3 Most Cited Cases 

Although federal decision not to regulate does not 
always have preemptive effect, it does have such 
where failure . of federal officials affiniiatively to 
exercise their. full authority takes on character of a 
ruling that no such regulation is appropriate or 
approved pursuant to policy of statute. 

1!!l Products Liability ~62 
· • 3 l3Ak62 Most Cited Cases 

11!1 St~tes ~18.65 
360kl8.65 Most Cited Cases 

State common-law negligence and product liability 
claims against manufacturer of boat engine, based on 
theory that engine was defective because it lacked a 
propeller gliard, were impliedly preempted by the 
Federal Boat Safety Act; because Congress has made 
the Coast Guard the exclusive authority in the area of 
boat and equipment safety standards, its position 
rejecting propeller guard requirement is tantamount 
to. ruling that no. such requireme:qt may be imposed, 
.and that position impliedly preempts state law 

· requirements of propeller guards, even in form ·of 
co,mmon-law tort claims. 46 U.S.C.A. § 4301 et seq. 

H2J Products Liability ~62 
3 l3Ak62 Most Cited Cases 

. [12) States ~18.65 
360kl8.65 Most Cited Cases 

Product liability claims based on defective design or 
installation of products that are already installed, as 

· opposed to claims based on failure to install a certain 
device, are . not impliedly preempted under. the 
Federal Boat Safety. Act (FBSA); permitting such 
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c.laims against manufacturers for negligent or 
defective · design of products required by the Coast 
Guard, or product provided voluntarily by 
manufacturers, · simply requires manufacturers to 
comply with FBSA regulations, and is consistent 
With the FBSA scheJ:l!e; however, claims based on 
failure to install product that Coast. Guard has 
decided should not be required would conflict . with 
purpose of the FBSA to insure regulatory uniformity; 
46 U.S:C.A. § 4301 et seq. 

1!11 Products Liability <£;::;;;;:>62 
313Ak62 Most Cited Cases 

1!11 States <£;::;;;;;>18.65 
360k18.65 Most Cited Cases 

State law fraudulent misrepresentation claim against 
~anufacturer of boat engine, seeking to impose 
liability upon manufacturer for attempting to 
persuade the Coast Guard and others that. propeller 
guards are unsafe, was impliedly preempted by Coast 
Guard's position that propeller guards should not be 
required ilnder the Federal Boat Safety Act; 
necessary element of causation in claim was that but 
for wrongful conduct of manufachrrer, propeller 
guards would have been required by Coast Guard; 
however, such judgment conflicted with Coast 
Guard's position that propeller guards should not be 
required. 46 U.S.C.A. § 4301 et seq. 

"· · *1496 David E. Hudson. William James Keogh, III, 
Hull, Towill, Norman & Barrett; Augusta, GA, for 
plaintiffs-appellants. · 

· *1497 Ronald L. Reid, James W. Hagan, Alston & 
·Bird, Atlanta, GA, Daniel J. Connolly, Faegre & 
Benson, Minneapolis, MN, for defendant- appellee.· 

Appeal from the United States District Court for the 
Southern District of Georgia. · 

Before BIRCH, BLACK and CARNES, Circuit .. 
Judges. 

CARNES, Circuit Judge: 

Gary and Vicky Lewis appeal . the district court's 
grant of summary judgment in favor of Brunswick 
Corporation ("Brunswick") on the Lewises' state 
common law negligence, product liability, and . 

. fraudulent misrepresentation clairris. The Le~ises 

sued· Brunswick to recover damages for the death of 
their daughter, who died after she fell or was thrown 
from .a boat and then struck by a Brunswick engine 
propeller. According to the Lewises, the Brunswick 
engine involved in their daughter's death was 
defective because it lacked a propeller guard. Upon 
Brunswick's motion for sUinmary judgment, the 
district court held that the Lewises' claims were 
preempted by the Federal Boat Safety Act, 46 U.S.C. 
§ § 4301-431L ("the FBSA" or "the Act"). We· 
affirm. 

In Part I of this opinion, we describe the facts and 
the procedural history of this case. We describe the 
standard of review in Part II, and we outline the. Act 
and its regulatory scheme in Part III. In Part IV, we 
recount the actions taken by the Coast Guard 
regarding propeller guards. We then summarize the 
positions of the pai:ties in Part V of the opinion. In 
Part VI, we describe in general tetlns how state law 
may be preempted. We then proceed to consider, in 
Parts VII and VIII of the opinion, whether the 
Le\Vises' claims are preempted by the Act. 

As we will explain in Part VII, the preemption clause 
and the savings clause in the Act provide 
contradictory indications of congressional intent 
relating to whether the Lewises' claims are expressly 
preempted. Because the text of the FBSA does not 
provide.a clear manifestation of intent to preempt the 
claims, we cannot hold that they are· expressly 
preempted. On the ·other hand, due to the conflict 
between the preemption clause and the savings 
clause, we cannot hold that those claims are expressly 
saved from preemption either. Consequently, our 

, resolution of the question of preemption in this case 
turns on whether· the Lewises' claims are impliedly 
preempted by the Act. We hold that they are, 
because those claims conflict with the Coast Guard's 
position that propeller guards should not be required. 

I. FACTS AND PROCEDURAL HISTORY 

On June 6, 1993, Kathryri Lewis was spending the 
day with her boyfriend's family in a boat on Strom 
Thurmond Lake ·in Georgia, While the boat was 
pulling Kathryri~s boyfriend on an inner tube, the 
driver made a right-hand turn. Kathryn fell or was 
thrown from the left side of the boat. Once iii the 
water, Kathryri w~s struck repeatedlyin the head and 
body by the propeller of an engine designed and 
manufactured by Brunswick. The engine did .not 
have a propeller guard. Kathryri died instantly. 
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Tht: Lewises filed suit against Brunswick in Georgia 
·state court, alleging that the lack ofa propeller guard 
made the Brunswick engine a defective product. 
They also claim that Brunswiek cominitted 
negligence by failing to install a propeller guard on 
the engine. The Lewises' third claim· avers that 

· Bruiµ;wick attempted to suppress the production of . 
propeller guards by third persons and exaggerated the 
performance · differences between guarded engines 
arid linguarded engines to discourage government 
agencies from adopting a safety standard requiring 
propeller guards. 

Brunswick removed this case to fe<;leral district court 
on diversity grounds and moved for sumpiary . 
judgment. ·In its summary judgment. motion, 
Brunswick contended that all of the Lewises' claims 
were preempted by the FBSA. The district court 
agreed *1498 and granted summary judgment in 
fav,or of Brunswick. The Lewises appeal. 

II. STANDARD OF REVIEW. 

rn · we apply the same legal standards in our 
preemption analysis that the district court was 
required to apply in its order granting summary 
judgment; therefore, we review .the district court's .. 
decision de novo. E.g., Southern Solvents. Inc. v. 
New Hampshire Ins. Co .. 91 F.3d 102, 104 (llth 
Cir.1996). . , 

III, J:HE FEDERAL BOAT SAFETY ACT. 

Th~ FBSA was enactedin 1971 ui part "fo ~prove 
boating safety by requiring manufactUrers to provide 

· safer boats and boating equipment to the · public 
through compliance with safety standards to be 
promulgated by the Secretary· of the Departinent in 
which the Coast Guard is . operating--presently the ' 
Secretary of Transportation."·· PL 92:..75; Federal 
Boat Safety Act of 1971, S.Rep~ No. 92-248, 
reprinted in 1971 U.S.C.C.A.N. ··.1333;, To 
implement that goal, the Act grants authority to the 
Secretary of Transportation to prescribe, regulations 
establishing IDimmum safety standards for 
recreational boats.· See 46 U.S.C. § 4302 {West 
.Supp.'1995). The Secretary of Transportation has 
delegated rulemaking authority under the FBSA to 

. the United States Coast Guard. See 49 C.F.R. · § 
l .46(n)(l) (1996). 

The FBSA requires the Coast Guard to follow. 
certain guidelines and procedures when promulgating · 
a regulation under 46 U.S.C. §. 4302. ·. For instance, 

the Coast Guard must consider certain available data 
and "the extent to which the regulations will 
contribµte to recreational vessel safety." 46 U.S.C.A. 
§ § 4302(c)Oh2) (West Supp.1995); The Coast 
Guard may.· not establish regulations compelling 
substantial· alterations of existing boats and 
associated equipment unless compliance , would 
"avoid a substantial risk of personal injury to the 
public." 46 U.S.C.A. § 4302(c)(3) (West_ 
Supp.1995). B.efore promulgating a regulation, the 
Coast Guard is required to consult with the National 
Boating ··Safety Advisory Council ("the Advisory 
Council") on the need for regulation. 46 U.S.C. · § 
4302(c)(4). · 

IV. COAST GUARD CONSIDERATION OF A 
PROPELLER GUARD REGULATION 

. ' 

lh 1988, the Coast Guard directed . the Advisory 
Couneil to examine .. the feasibility . and potential 
safety · advantages ·and safety disadvantages of 
propeller guards.. ill response, the Advisory Council 
appointed . a· Propeller Guard Subcommittee "to 
consider, review and assess available data concerning 
the nature . and incidence of recreational' boating 
accidents in which persons in the water are struck by 
propellers." National Boating Safety Advisory 
Council, Report of the Propeller Guard 
Subcommittee 1 (1989). The Advisory Council also 
asked the Subcommittee to consider whether ·"the 
Coast Guard [should] move towards a federal 
requirement for some form of propeller guard." Id. at 
Appendix A'. · 

The Advisory Council Subcommittee held hearings 
on three occasions and received information from a 
variety of individuals and .groups interested in the 
.topic of propeller guards. See id. at 2-4. One of the 
matters· on . which the Subcommittee received 
information was propeller guard litigation, and . the 
Subcommittee devoted a section of its report to the 
topic. Id. at 4. That section states that, at the time of 
the hearings, propeller guard advocates were 
petitioning federal and state legislators to mandate 
propeller guards. According to the Subcommittee 
Report, a legislative · or administrative mandate 
"would necessarily be predicated on the feasibility of 
guards and establish -prima facie manufacturer 
liability in having failed to provide them"; therefore, 
feasibility was· an important question before the 

. Subcommittee. Id. at 5. The report also discusses the 
theories ·. of · liability that were being asserted by 
propeller guard victims and the defenses used by 
manufacturers. Id, at 4-5. · Immediately *1499 
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following that discussion, the report notes that 
"[m]anufacturers are opposed to mandatory propeller 
guards." Id. at 5. 

- The Subcommittee also considered the technical 
issues posed by propeller guards. After reviewing 
the available scientific data and testimony, the 
Subcommittee found that propeller guards affect bdat 
operation adversely af speeds greater than _ l 0 miles 
per hour. Id. at 21. Further, the Subcommittee 
found that propeller guards would not increase 
overall safety, because they increase the chances' of 
contact between a blunt object and a person in the 
W!lter. Id. at 20-21. The Subcommittee Report 
states: 

Injuries/fatalities caused by underwater impacts 
result from a person coming intO contact with the · 
propeller or any part of the propulsion unit (i.e., 
lower unit, skeg, torpedo, anti-ventilation plate, 
etc.) and even the boat itself. Currently reported· 
accidents make it obvious that all such components 
are involved in the total picture, and that the 
propeller itself is the sole factor in only a minority 
of impacts. The development and use of devices 
such as_ "propeller guards" can, therefore, be 
counter-productive and can create new hazards of 
equal or greater consequence.... Although the 
controversy which currently surrounds the issue of 
propeller guarding is, by jts very nature, highly 
emotional and has attracted a great deal of 
publicity, there are I).O indications that there is a 
generic or universal solution currently available or 
foreseeable in the future. The boating public must 
not be misled into thinking the~e is a "safe" device 
-which would eliminate or significantly reduce such 
injuries or fatalities. · 

Id. at 23-24. The report also states that: 
boats and motors should be designed to incorporate 
'technologically fea5ible safety features to, avoiq.or -
minimize the consequences of . inexperienced or · · 
negligent operation, without at the same time (a) . 
creating some other hazard, (b) · · materially' 
interfering with normal operatiorui, or ( c) .being at 
economic costs disproportionate to __ the particular 
risk. ' .-
Proponents assert that propeller guard technology 
and/or availability meets the foregoing criteria and 
that guards _should not be mandated. The 
Subcommittee does not agree: ... 

Id. at 20_. ·In its concfosion, the Advisory Council . · 
Subcommittee Report recommends that "[t]he U.S. 
Coast Guard should take no regulatory action to 
require propeller guards." Id. at 24. · 

.- The Subcommittee. presented its report to the entire 
Advisory Council, which accepted th~ report and 
adop'ted the recommendations of the Subcommittee. 
Minutes of the 44th Meeting of the National Boating 

- Safety Advisory Council 19 (Nov. 6-7, 1989). The 
· · -Advisory Council then forwarded the report and 

recommendations to _the Coast Guard. _ The Coast 
Guard adopted each of the Advisory Council's 
recommendations, -giving explanations of.the Coast 
Guard's position on each matter, See Letter from 
Robert T. Nelson, Rear Admiral, U.S. Coast Guard, 

_ Chief,· Office of Navigation, Safety and Waterway 
Services to .A. Newell' Garden, Chairman, National 
Boating Safety Advisory Council (Feb. l, 1990). 
The Coast Guard'~ position on propelier guards, 
"7hich is set out in that letter, is as follows: 

The _regulatory process is very structured and 
stringent , regarding justifiqti,on. Available 
propeller guard accident data do not support 
imposition of a regulation requiring propeller 
guards on moforboats. Regulatory action is also 
limited by the many questions about whether a 

-universally acceptable propeller guard is available 
or technically feasible in all modes of boat 
operation. Additionally, the question of 
retrofitting millions of boats would certainly be a 
major economic consideration. 
The Coast Guard will continue to collect and 

.. analyze data for changes and trends; · and will 
promote increased/improved accident reporting as 
addressed in recommendation 2. The Coast Guard 
will also review and retain any information made 
available regarding development and- testing of 
new propeller guard devices or other information 
on the state of the' art. 

Id. at L 

V. POSITIONS OF THE PARTIES 

The Lewises contend that the FBSA does not 
expressly or impliedly preempt state law *1500 tort 
claims based on the _absence of a propeller guard on a 
boat engine. According to the Lewises, common law 
claimS are expressly saved from preemption by the 

Ir.. Act's .. savings clause. Furthermore, the Lewises 
·argue, the Act does n_ot .preempt any state law, 
regulation, or -claims until the Coast Guard issues a 
formal regulation oil the. matter. There 'being no 

-· -regulation on propeller guards, the Lewises assert 
they may proceed with their case. 

In response, Brunswick argues that the -FBSA 
expressly preempts any state regulation, including 
regulation __ through common law claims, that conflicts · 

, : I 
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with a Coast Guard regulation or regulatory position. · 
Brunswick contends that the Coast Guard has made a 
regulatory decision that propeller guards cannot be 
required. For that reason, Brunswick·· says, the 

· Lewises' claims are expressly preempted by the Act. 
Furthermore, even if the Lewises' claims are not 
expressly preempted, Brunswick argues that the 
claims conflict with. the Coast Guard's position that 
propeller guards should no.t be required. For that 
reason, Brunswick contends, the claim8 are 
preempted by implication. 

VI. AN OVERVIEW OF PREEMPTION 
DOCTRINE 

1 

UJLll Any state law that collflicts with federat law is 
preempted by the federal law and is without effect 
under ·the Supremacy Clause of the Constitution: 

., Cipollone.v. Liggett Group. Inc .. 505 U.S. 504, 516, 
112 S.Ct. 2608, 2617, 120 L.Ed.2d 407 (1992). 
State regulation established under the historic police 
powers of the states is not superseded by federal law · 
Unless preemption is the clear and manifest ·purpose 
of Congress. Id. Accordingly, the intent of C<mgress 
is the touchstone of preemption analysis. See id. 

ill Congressional intent to preempt state law may be 
revealed in several ways: (1) "express preemption," 
in which Congress defines explicitly the extent to 
whichits enactments preempt state law; (2) "field 
preemption," in which stat~ law is preempted because 
Congress has regulated a field so pervasively, or 
federal law touches on a field implicating such a 
dominant federal interest, that an intent for. federal ·· · · 
law to occupy the field exclusively may be inferred; 
and (3) ..'.'coriflict preemption," in which state law is · 
preempted by implication because state and federal 
law actually coriflict, so that it is impossible to ... 
comply with both, or state law "stands as an obstacle · 
to the accomplishment and execution of the • full 
purposes and objectives of Congress." Teper v. 
Miller, 82 F.3d 989, 993 {11th Cir.1996) (citations 

· omitted); · · · · · 

ill By including an express preemption clause in the. 
FBSA, Congress has demonstrated its intent that the 
Act preempt at least some state law. See 46 U.S.C. § 
. 4306. Therefore, the issue in this case is not whether 
Congress· intended for · the FBSA to .have any 
preemptive effect, . but the intended scope of 
preemption-~the extent to which the FBSA preempts 
state law. See Medtronic. Inc. v. Lohr; 518 U.S. 470, 
----, 116 S.Ct. 2240, 2250, 135 L.Ed.2d 700 (1996), . 
In areas traditionally regulated by the states through 

' . 

their police powers, we apply a presumption in favor 
of a narrow interpretation of an express preemption 
clause. Id. at----, 116 S.Ct. at 2250. 

VII. EXPRESS PREEMPTION 

· Brunswick contends that the Lewises' claims fall· 
within the scope of the FBSA's express preemption · 
clause, which provides: · . 

Unless permitted by the Secretary under section 
4305 of.this title, a State or a political subdivision 
of a. State may not establish, continue in effect,· or 
enforce a law or. regulation establishing a 
recreational vessel or associated equipment 
performance or other safety standard or imposing a 
requirement for· associated equipment ( e~cept 
insofar as the State or political subdivision may; in 

· the absence ofthe Secretary's disapproval, regulate 
the carrying or use of marine safety articles to meet 
uniquely hazardous conditions or *1501 

. circumstances within the State) that is not identical 
to a' regulation prescribed under .section 4302 of 
this title. · 

46 U.S.C.A. § 4306 (West Stipp.1995). ·According 
to. ·Brunswick, the. Lewises' claims, if successful, 
would rxsult in a regulation . imposing a propeller 
guard requirement. That regulation would not be 
jdenticalto-~infact, it would bf in coriflict With--the 
Coast Guard's position that propeller guards should 
not be required. In Brunswick's view; the ~oast' 
Guard's position is equivalent to a "regulation 
prescribed under section 4302," which preempts state 
law. Following this reasoning, Brunswick argues 
that the Lewises' claims are preempted•by the express 
terms of the }<BSA preemption clause .. 

In resporise, the Lewises contend that the phrase 
"law or regulation" does not reach common law 

I . . ' 

claims, because Congress did not mention "common 
· lawi• specifically in . the preemption clause. 
According to the Lewises, Congress' decision not to· 
specify "common law" in the preemption clause 
demonstrates congressional intent to save common 
law· claims. ·As Bruns.wick points out, however, the 
omission of the phrase "common law" in the 
preemption clause is not determinative, because 
"law" and "regulation" may be read to incJude state· 
tort actions. SeeCipoilone. 505 U.S. at 520~30, 112 
S.Ct. at 2619-25 (1992) (plurality opinion) (holding 
that the phrase "State law" in the Federal Cigarette 
Labeling and Advertising Act was inie~ded to 
include conimon law claims); CSX Transv:. Inc. v. · 
Easterwood. 507 U.S. 658, 664, 113 S.Ct. 1732, 
1737, 123 L.Ed.2d 387 (1993) (common law claims 
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fall within the scope of the phrases "law, rule; 
regulation, order, or standard"). In fact, the 
overwhelming majority of courts have held that 
common law claims fall within the scope of "law[s]" 
and "regulation[s]" expressly preempted by the 
FBSA. See Moss v. Outboard Marine Corp., 915 

. F.Supp. 183, 186 (E.D.Cal.1996); Davis v. Brwiswick 
Corp.. 854 F.Supp. 1574, · 1580 (N.D.Ga.1993); 
Shield v. Bayliner Marine Corp., 822 F.Supp. 81, 84 
(D.Conn.1993); Shields v. Outboard Marine Corp., 
776 F.Supp. 1579, 1581 CM.D;Ga.1991); Mowery v. 
Mercury Marine, 773 F.Supp. 1012, 1017 (N.D.Ohio 
1991); Farner v. Brunswick Corp .. 239 Ill.App.3d 
885, 180 Ill.Dec. 493, 497-98, 607 N.E.2d 562, 566-
6'7 (1992); Ryan v. Brunswick Corp .. 454 Mich. 20, 
557 N.W.:id 541, 548-49 (1997). Contra Moore v. 
Brunswick Bowling & Billiards Corp., 889 S.W.2d 
246, 250 (Tex.), cert. denied, 513 US. 1057, 115 
S.Ct 664, 130 L.Ed.2d 599 (1994). 

We agree that the terms "law" and "regulation" 
evidence an intent to include common law claims. 
H:owever, we stop short of concluding that common 
law claims are expressly preempted by the FBSA, 
because another provision in the Act pulls us away 
from that conelusion. As the Lewises point out, 

· Congress included a savings clause in the Act, which 
seems to save common law claims from preemption. 
That clause, which is found within the section of the 
Act entitled "Penalties and Injunctions, II provides: 

Compliance with this chapter or standards, 
regulations, or orders prescribed under this chapter 
does riot relieve a person from liability at common 
law or under State law. 

46U.S;C.A. § 431 l{g}(West Supp.1995t 

IfilJ11 Because the FBSApreempts an area (safety) 
that historically has been regulated· by the states 
through their police powers, we must .construe the 
Act1s preemption clause narrowly.. See Medtronic, 
518 U.S. at ----, 116 S.Ct. at 2250. The preemption 
clause easily could be read to cover common. law 
claims, but because the savillgs clause indicates that 
at least some common. law claims survive express 

. preemption, we cannot give the preemi}tion clause 
· that broad reading. Instead, we must resolve doubts 
in favor of the narrower interpretation ·of the 
preemptiqn clause and conclude that the express 

. preemption clause does not cover common law 
claims, We hold that those claims are not expressly 
preempted. 

The Lewises urge us to go further and hold that the 
savings claus.e demonstrates clear congressional 

intent to save common law claims from preemption. 
We find congressional *1502 intent to be less than 
clear, given the conflicting language in the 
preemption and savings clauses. Just as the conflict 
betWeen those provlSlons prevents us from 
concluding that the Lewises' claims are expressly 
preempted, so also does that conflict preverit us from 
concluding that those claims are expressly saved .. 
See Taylor v. General Motors Corp., 875 F.2d 816, 
825 (11th Cir.1989) (interpreting the National Traffic , 
and Motor Vehicle Safety Act). The express terms 
of the FBSA simply fail to answer the question of 
whether Congress intended to preempt common law · 
claims. As a result, our decision about preemption 
depends on whether the Lewises'claims are impliedly . 
preempted by federal law. See id. at 827-28. 

VIII. IMPLIED CONFLICT PREEMPTION 

[fil The Lewises' claims are preempted impliedly by 
the FBSA to the extent that those claims conflict with 
the "accomplishment and execution of the full 
purposes and objectives of Congress." See 
Freightliner Corp. v. Myrick. 514 U.S. 280. ----. 115 · 
S.Ct. 1483. 1487. 131 LEd.2d 385 (1995). In other 
words, the tewises' •claims are preempted if they 
prevent or hinder the FBSA from operating the way 
Congress intended it to operate. In deciding whether 
the. Lewi~es' claims conflict with the purposes of the 
FBSA, we do not apply a presumption against 
preemption, even though common law tort claims are 
a mechanism of the police powers of. the state. -
Taylor, 875 F.2d at 826. "Under the Supremacy 
Clause of die Federal Constitution, '[t]he relative 
importance to the. State of its own law is not material 
when there is a conflict with a valid federal law,' for 
'any state law, however clearly withiri a State's 
acknowledged power, which interferes with or is 

.. contrary to federal law; must yield;' " .Felder v. 
_ Casey. 487 U.S. 131, 138, 108 S.Ct. 2302. 2307, 101 

L.Ed.2d 123 (1988) (citations omitted). 

According to· Brunswick, the Lewises' claims are 
preempted by implication because those claims 
would interfere with the regulatory scheme enacted· 
by Congress in the FBSA. Brunswick argues that 
the Coast Guard has the last say on whether a safety 

_ feature on boats or associated -equipment should be 
required. -Where the Coast Guard believes that a 
safety feature sh6uld not be required, Brunswick 
argues that states may not require the feature, even 
through common law claims. 

l2Jl!Q] "[A] federal decision to forgo regulation in a 
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given area may imply an authoritative federal 
determination that the area is best left un regulated, 
and in that event would have as much preemptive 
force as a decision to regulate." Arkansas Elec. 
Cooperative Corp. v. Arkansas Pub. Serv. Comm'n. 
461 U.S. 375; 384, 103 S.Ct. 1905, 1912. 76L.Ed.2d 
1 (1983) (emphasis in original). Though a decision 
not to regulate does not always have preemptive 
effec;t, see Puerto Rico Dept. ofConsumerAffairs v. 
Isla Petroleum Corp.. 485 U.S. 495, 503, 108 S.Ct. 
1350, 1355, 99 L.Ed.2d 582 (1988), it does ,"where 
[the] failure of ... ; federal officials affirmatively to 
exercise their full authority takes on the character of a 
ruling. that no such regulation is appropriate or 
approved pursuant to the policy of the statute." Ray v. 
Atlantic Richfield Co., 435 U.S. 151, 178, 98 S.Ct 
988, 1004, 55 L.Ed.2d i79(1978) (citations oill.itted). 

. llll The Lewises argue that the rule of Atlantic 
· Richfield does not apply here, because Congress did 

not intend for a mere decision not to regulate to have, 
preemptive effect under theFBSA. In the Lewises' · 
view, any state regulation on boat and equipment 
safety standards . is permissible, unless the Coast 
Guard promulgates a regulation that conflicts with 
the state regulation. As the Lewises understand the 
FBSA regulatory scheme, a Coast Guard position not 
to impose a safety standard on a matter leaves room 
for states· to impose safety standards on that matter. 
There being no regulation on propelle~ guards, the 
Lewises argue that their claims are not affected .by 
the Coast Guard's position. Forsupport, they point 
to *1S03Freightliner Corp. v. Myrick, 514 U.S. 280, 
115 S.Ct. .1483, 131 LEd.2d 385 (1995), a case in 
which the· Supreme Court conduded that an absence 
of regulation on a safety matter did not preempt state · 
common)aw claims imposing such standards. 

In ·Freight liner. the Supreme Court considered 
whether common law claims based on the failure to 
install antilock brakes were expressly or impliedly 
preempted by the Vehicle Safety Act. See id. at ----, 
115 S.Ct. at 1485. The preemption clause. in the 

· Vehicle Safety Act provided: 
Whenever a Federal motor.vehicle safety standard 
established under this subchapter is in effect, no 
State.or political subdivision of a State shall have 
any authority either to establis.Q., or to co~tinue in 
effect, with respect to any motor vehicle or item of 
motor vehicle ·. equipment any safety standard 
applicable to the same aspect of performance of 
such vehicle or item of equipment which is not 
identical to the Federal standard. 

15 U.S.C.A. · § 1392(d) (West 1982) (repealep 

1994). The defendants in Freightliner argued that 
the failure-to~install claims were preempted, because 
the relevant agency had indicated its .. intent to 
regulate braking systems by promulgating a 
regulation on that matter. That regulationwas struck 
down by an appellate court, but the defendants in 
Freightliner believed it .still had preemptive effect, 

· because it demonstrated the agency's intent to forbid 
state regulation on braking systems. Id. at ----, 115 
S.Ct. at l487. 

The Supreme Court rejected that argument. First, 
the Court explained, there was no evidence ·that the 
Vehicle Safety Act gave the relevant federal agency 
exclusive authority to issue safety standards. Id.. In 
fact, the preemption clause in that act clearly implied 
that states .could impose safety standards on auto 
manufacturers, until the (ederal government· came 
forward with a different standard. Therefore, under 
the. Vehicle Safety Act regulatory scheme, the 
absence ofregulation failed to have preemptive effect 
under the Atlantic Richfield doctrine; instead, the 
agency's failure to put into effect a valid regulatipn 
left the state. common law intact. Id. Furthermore, 
the Court· reasoned, Atlantic Richfield was inapposite 
because: · 

the lack of federal regulation [on antilock brakes] 
did· not result. from · an affirmative decision of 
agency officials to refrain from regulating air 
brakes. [The agency] did not decide that the 
minimum, objective safety standard required by U 
U.S.C .. § 1392(a) should be the absence of all 
standards, both federal and sfate. 

· Id. (footnote omitted). 

In contrast to the Vehicle Safety Act, the FBSA was 
intended to give its regulatory agency--the Coast 
Guard---exclusive authority to issue safety standards: 

This section [containing the preemption clause] 
provides for federal preemption in the issuance of 
boat and equipment safety standards. This 

• conforms to the·· long history of preemption in 
maritime safety matters and is. founded on the. need 
for. uniformity applicable to vessels moving in 
interstate commerce. In this case it also assures. 
that manufacture for the domestic trade . will not 
involve compliance with widely varying local 
requirements. · At the same time, it was recognized 
that there ImlY be serious hazards which are unique 
to a particular locale . and which would justify 
variances at least with regard to the carriage or use 
of marine safety articles on boats. Therefore, the 
section does permit individual States to impose 
requirements with respect to carrying or using 
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marine safety articles' which go beyond the federal 
requirements when necessary to meet uniquely · 
hazardous .local conditions or circumstances. A 
right of disapproval, however, is reserved to the 
Secretary to insure that indiscriminate use of state 
auth()rity does not seriously impinge on the basic 
need for uniformity. · . 

I. 

The section does not preempt state law or 
regulation directed at safe boat operation and use, 
which was felt to be appropriately within the 
purview of state or local concern. 

S.Rep. No. n-248, reprintedin 1971 U.S.C.C.A.N. 
at 1341. See *1504Elliott v. Brunswick· Cop.; 903 
F.2d 1505, 1508 (11th Cir.1990) ( "[T]he [FBSA] 
gives the Coast Guard the exclusive responsibility for 
establishing safety regulations.") (dicta); Williams v: 
U.S. Dept. o{Transportation. 781 F.2d 1573, 1577 & 
n. 4 (11th Cir.1986) (with the FBSA Congress 
expressly preeropted state regulation • regarding 
performance and safety standards for boats and 
associated equipment) (dicta). While an absence of 
regulation under the Vehicle Safety Act does not 
prevent states from regulating motor.vehicle safety 
standards, an absence of federal regulation under the 

. FBSA means that no regulation, state or federal, is · 
appropriate. Freightliner is distinguishable for that 
reason. 

•Also in contrast to Freightliner. the relevant agency 
here, the Coast Guard, did mike an affirmative 

. •decision. to refrain from regulating propeller guards. 
Uri.like the agency in Freightliner, the Coast Guard 
did not try to promulgate a regulation, andJ then fail, 
under a statutory scheme that would leave state law 
intact in the absence of federal regulatory action. 
Instead, under a statutory scheme that forbjds any 
state standard· or regulation "not identical to" a 
federal· regulation, the Coast Guard decided not to 
issue a regulation. After consulting with . the 
Advisory Council and reviewing the~available data, 
the Coast Guard reached a carefully considered 
decision that "[a]vailable propeller guard accident 
data do not support imposition of a regulation 
requiring propeller guards on motorboats." 

The Coast Guard decided not ori.ly that a fed~~al 
regulation would be inappropriate, but that the 
scientific <lat.a counseled against any regulation 
requiring propeller guards. .· Given that Congress 
intended for the FBSA to create a uniform system of 

. regulation, and that the Coast .Guard has determined 
· that propeller guards should not be required, the 
Coast Guard's position mandates an absence of both 
federal and state propeller guard requirements. See 

Ryan v. Brunswick Cop.. 454 Mich. 20, 557 N.W.2d 
541, 549-50 (1997). See also Puerto Rico, 485 U.S. 
at 503. 108 S.Ct. at 1355 ("Where a comprehensive 
federal scheme intentionally leaves ·a portion of the 
regulated field without controls, then the preemptive 
inf'erence can be drawn~-not from federal inaction 
alone, but from inaction joined with action.") 
(emphasis in original). Freightliner does not require 
that we hold otherwise. 

But the Lewises contend that even if Freightliner is 
not controlling · here, we cannot find an implied 
conflict between their claims and the Act, because we 
know from the savings clause that Congress expected 
some common law claims to be brought .in this area. 
About the savings clause, the Senate report says: 

This section is a Committee amendment and is 
intended to clarify that compliance with the Act or 
standards, regulations, or orders promulgated 
thereunder, does not relieve· any person from 
liability at common law or under State law. The 
purpose of th~ section is to assure that in a product 
liability suit mere compliance by a manufacturer 
with the minimum standards promulgated under 
the Act will not be a complete defense to liability. 
Of course, depending on the rules of evidence of 
the particular judicial forum, such compliance may 
or may not be admissible for its evidentiary value: 

S.Rep. No. 92-248, reprinted in 1971 U.S.C.C.A.N. 
at 1352 . 

U11 From the savings clause, we know that 
Congress understood at least some product liability 
claims to· be consistent with the FBSA regulatory 
scheme. . In order to decide which claims, we must 
determine . when . product liability claims can be 
brought without upsetting the overall ' scheme 
Congress intended. Addressing that question, several 
courts have held tnat the ori.ly claims which do not 
present a conflict with the FBSA regulatory scheme 
are product liability claims based on the defective 
design or iristallation of products that are already 
installed, as opposed to claims based on the failure to 
install a· certain safety device. See Carstensen v. 
Brunswick Cop., 49 F.3d 430, 432 (8th Cir.), cert. 

··•denied, 516 U.S. 866, 116 S.Ct. 182, 133 L.Ed.2d 
120 (1995); *1505Moss v. Outboard Marine Cop., 
915 F.Supp. 183, 187 (E.D.Cal.1996); Mowery v. 
Mercury Marine. 773 F.Supp. 1012, 1017 (N.D.Ohio 
1991); Rubin v. Brutus Cop., 487 So.2dl 360, 363 
(Fla.Dist.Ct.App.1986); Farner v. Brunswick Cop., 
239 Ill.App.3d 885, 180 Ill.Dec. 493, 498, 607 
N.E.2d 562, 567 (1992);. Ryan v. Brunswick Cop .. 
209 Mich.App. 519, 531 N.W.2d 793, 796 n. 1 
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(1995), aff'd, 454 Mich. 20, 557 N.W.2d'541 (1997); 
Mulhemv. Outboard Marine Corp .. 146 Wis.2d 604, . 
432 N.W.2d 130, 134-35 (1988). Permitting product 

· liability claims against manufacturers for negligent or 
defective design of products required by the Coast 
Guard, or for products provided voluntarily by 
manufacturers, simply ·requires manufacturers .to 
comply with FBSA regulations, and to do any 
additional manufacturing, in a non-negligent' and 
non-defecti-V:e manner. Permitting such claims is 
consistent with the FBSA scheme, which is designed 
to ensure that boats and associated equipment are 
safe. 

By contrast, claims based on the failure to install a 
productthat the Coast Guard has decided should not 
be _required would conflict with the regulatory 
uniformity plirpose of the FBSA. Without doubt, the 

1 

Lewises' product liability claims ·seek to impose a 
propeller guard requirement. · See Carstensen. 49 
F.3d at 432. That requirement conflicts with the 
FBSA's ·grant of exclusive regulatOry authority to the 
Coast Guard, and for that reason those elaims .are in 
conflict with and are therefore preempted by the Act. 

, , 

LLlJ The Lewises ·argue that their fraud· claim should 
be treated differently from their other claims, hec.ause _ 
it· would not create a propeller guard requirement 
beyond FBSA requirements. We disagree. · If the 
Lewises succeeded with their fraud claim, a jury 
could impose liability upon Brunswick for attempting 
to persuade the Coast Gµard and others that propeller 
guards are unsafe. The necessary element ··of 

· causation in any such claim would be that but for the -
wrongful · conduct of· Brunswick; ·propeller ~ards · 
would have been required by the Coast Guard. Such 
a . judgment would conflict with the Coast quard's ' 
position that propeller guards should not be required. 

.··Thus, the fraud claim is impliedly preempted by the· 
Coast Guard's position and the preemptive effeCt 
given that position by the FBSA. 

. Regulatory fraud claims of this nanire ~;e impliedly .· 
preempted for fundamental, systemic reasons. · 
Permitting such claims wou.ld allowjuries to second- · 
guess federal agency regulators through the guise of 
punishing . those whose actions are deemed to have 
interfered with the proper · functioning, of the . 
regulatory process. If that were permitted, 'federal 
regulatory decisions that Congress intended to be 
dispositive would merely be the first round of 
decision making, with later more important rounds to 
be played out in the various state courts. Virtually 
any federal agency decision, that stood in the way of a 

lawsuit could be challenged indirectly by a claim that 
the industry involved had misrepresented the relevant 
data ·· or had . otherwise managed to skew the 
regulatory result. Ironically, such circumvention of 
the' regl1latory scheme likely would be , more 
pronounced where, as here, Congress mandated more 
extensive industry input irito the regulatory process~ 
See 46 U.S.C. § 4302(c). Congress could not have 
intended for the process it so carefully put .in place to 
be so_ easily and thoroughly undermined. [FN lJ. 

FNL The Lewises'. claim may be read to 
' address i alleged fraudulent 

misrepresentations by BrunsWick fo 
individuals and groups outside tlhe federal 
government. To the extent that the Lewises 
intertd to hold Brunswick liable for allegedly. 
dissuading other manufacturers from 
instaliing propeller guards, their claim fails 
on causation grounds, because their daughter 

· was struck by a propeller on a Brunswick 
motor; To the extent that the Lewises seek 
to hold Brunswick liable for- alleged fraud 
upon state regulators, their fraud claim is 
preempted because state regulatory 
decisions of the propeller guard issue are 
themselves preempted. -

In sum, we conclude that because Congress has 
made the Coast Guard the exclusive authority in the 
area of boat and equipment safety standards, its 
position rejecting a propeller guard requirement takes 
on the. chara:<;:ter of a ruling that no such reqtiirement 
IllliY be imposed. That position impliedly *1506 
preempts state law requirements of propeller guards, 
even in the form of corrimon law claims. It also 
prevents plaintiffs from bringing fraud claims ' 
intended to demonstrate that the Coast Guard would 
have reached a different conclusion on the matter of 

. propeller guards but for alleged iridustry 
manipulation or subversion of the federal regulatory 
process. _.We hold that each of the Lewises' claims.is 
preempted by jmplication because it conflicts with 
the Coast Guard's position on propeller guards and 
would interfere with the FBSA regulatory process 
designed by Congress. · 

· IX. CONCLUSION 
' The dlistrict court's grant of summary judgment to 
BI1)11Swick is AFFIRMED . 
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• ·· Brett Kavanaugh - Products Liability 

• 

Allegation: In Geier v. h;nerican Honda Motor Company, Mr. Kavanaugh filed an amicus 
brief on behalf of the Alliance of Automobile Manufacturers to preclude a woman · 
who received serious injuries in a car:accident from recovering damages from the 
car manufacturer. The car manufacturerhad not installed airbags in the car even 
though Washington, D.C. law required such airbags. 529 U.S. 861 (2000). . 

Facts: .. · 

>- In an opinion written by Justice Bre_yer, the U.S. Supreme Court agreed witlll a 
position taken by Mr. Kavanaug.h's client in its brief . 

./ The Supreme Court held that safety standards promulgated by the Department of 
Transportation, pursuant to an Act of Congress, preempted the D.C. law requiring 

. airbags, and that therefore the plaintiff could not bring a:n action under the D.C. 
law. Geier v. American Honda Motor Company, 529 U.S. 861, 875 (2000) . 

./ FederalMotor Vehicle Safety Standard (FMVSS) 208 requireq that auto 
manufacturers equip some but not all of their 1987 vehicles with passive 
restraints . 

Because a universal airbag requirement like that in place in D.C. would directly 
conflict with the safety purposes behind enactment of FMVSS 208, the long­
standing principle of preemption applied and the D;C. requirement could not be 
enforced. · · 

./ ·The plaintiffs car, in this case contained a restraint system explicitly authorized 
, by Standard 20,8, and thus was in [ull compliance with the Federal regµlation. 

>- All of the circuit courts to consider theiSsue, including the 9th Circuit, agreed with.· 
either the implied or express preemption arguments set forth.in the brief Mr. 
Kavanaugh filed on behalf of his client . 

./ District Judge William Bryant~ appointed by President Johnson, granted Arllerican 
Honda summary judgm~nt in thil'l case based on the express preemption argument 
later set forth in the brief. . · · · 

./ The D.C. Court of Appeals affirmed the lower court decision on implied . 
preemption grounds in a unanimous opinion written by Clinton appointee Judge 

·Judith Rogers . 

./ Four other circuits came to the same conclusion as the D.C. Circuit. 
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The 9th Circuit adopted the express preemption argument set forth i~ the brief 
submitted byMr. Kavanaugh, that the Motor Vehicle Safety Act expressly 
preempted state tort suits brought on the basis ofa lack of an airbag. · 

' ' ' 

' ' 

The Clinton Administration, through the office of Solicitor General, also argued in 
its brief that the state law claims were impliedly preempted by the federal standards 
promulgated by the Departlllent of Transportation. · 
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The National.Traffic and.Motor. Vehicle Safety Act of 1966, 15 U.S.C'. 1381 et seq. 
(1988), requires the Secretary of Transportation _to promulgate motor vehicle safety 
standards. 15 U.S.C. 1392(a). [FNl] This case concerns the preemptive effect of the 
Act and one of those standards, Federai Motor Vehicle' Safety Standard 2-08, 49 
C.F.R. 571.208 (1987), which.governs occupant crash protection. The Court•s-:-

"decision may affect the manner in which.the Secretary.exercises his regulatory 
authority under the. Act. · . · 

FNl. The Act was recodified, along with other Acts governing transportation, 
on July 5, 1994, "without _substantive change." Pub. L. No. 103-272, § l(a)., 
108 Stat. 745; see § l(e), 108 Stat. 94.1:..973 (codJ.fying new 49 U.S.C. 30101 
et seq.). Like the couft: of appeals and petitioners, we generally refer to 
the earlier version of the Act. 

*2. STATEMENT 

1. Congress enacted the National Traffic and Motor Safety Vehicle Act of 1966 
(Safety Act or Act) _to "reduce traffic· accidents and deaths and injurie& to persons 
resulting from traffic accidents." 15. U.S.C. 1381. The Act directs the Secretary of 
Transportation to "establish by order motor vehicle safety standards, 11 15 U .. S. C. 
139.2 (a), which are defineq as "mi_nimum standard [s] for motor vehicle performance or 

·motor vehicle equipment performance," 15 U.S.(. 1391(2). Each standard 11 shall_be 
practicable, shall meet the need for motor.vehltle safety, and shall be stated in 
objective terms, 11 is u.s.c. 1392 (a). 

The Safet:yAct contains a preemption provision, which provides in relevant part: 
Whenever a Federal motor vehicle safety standard established under this 

· subchapter is in effect, no State or political subdivision of a State shall have 
any authority either to establish, or to continue in effect, with respect to any 
motor vehicle or itein of motor vehicle equipment[,]. any safety standard applicable· 
to the same aspect .of performance bf such vehicle or item-of equipment which is not 
identical to the Federal standard.· ·· 

15 U.S.C. i392(d). [FN2] The Act also contains a provision, whichpetitioners 
refer to as a savings clause, that describes *3 the effect of compliance with 
federal standards on common law liability. That clause provides that "[c)ompliance 
with any Federal motor .vehicle safety standard issued under this subchapter does· 
not exempt any person from· any liability under common. law." 15 U.S.C. 1397(k). 
[FN3] .. 

FN2. As we explain in note 1, ·supra, the Safety Act was amended and 
re codified in 1994 without subst;rntive change. Section 1392 (d) is now 
codified at 49 u.s.c. 30i03{bl(l) and states in relevant part: 
When a motor vehicle safety standard is in effect under this chapter, a State 
or political subdivision of a State may prescribe or continue in.effect a 
standard applicable to the· same aspect of performan~e of a motor v.ehicl~ or 
motor vehicle equipment only.if the standard is identical to the standard 
prescribed under·this chapter. 

FN3. Section 1397(k) is now codified at 49 U.S.C. 30103(e), which states: 
"Compliance with a motor vehicle. safety standard prescribed under this 
_chapter does riot exempt a 'person from liability at common law." 
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2. Federal Motor Vehicle Sp.fety Standard 208 reglflates occupant crash protection. 
49 C.F.R. 571.208. The Secretary promulgated the version of Standard 208 at issue 
in this case in 1984, after nearly 15 years.of analysis, rulemaking, and 
litigation. See Motor Vehicle Mfrs. Ass'n v .. State Farm Mut. Auto. Ins. Co., 463 
U.S. 29; 34-38 (1983); State Farm Mut. Auto. Ins. Co. v. Dole, 802 F.2d 474, 477-
478 (D.C. Cir. 1986), cert. denied,· 480 U.S. 951. (1987). 

Beginning with the 1987 model yea,r (in which petitioners' car was manufact~red), 
Standard 208 phased in a requirement that all new passenger cars have some type of 
passive restraint system, i.e., a device that works automatically, without any 
action by the occupants, to help protect occupants from inj.ury during a collision. 
Standard. 208. required manufacturers to install some type of passive restraint in. at 
.least 10% of their 1987 model year cars. 49C.,F.R. 571.208.S4.1.3.1. [FN4] *4 The 
rule did not, however, require. installation of any particular type of passive 
restraint. Instead, it ·gave.manufacturers the option toinstall automatic 
seatbelts, airbags, or any other suitable technology that they might develop, 

.provided they met the performance requirements specified in the rule. · 
'·. 

FN4. The percentages increased each year until the 1990 model year. Beginning 
in that model year, all new cars were required to have a passive restraint · 
system. 49 C.F.R. 571.208,S4.l.3.2, 571.208.S4.1.3.3, 571.208.S4:1.4. In 
response to the IntermodalSurface Transportation Efficiency Act of 1991, 49 
u.s.c. 30127, the Secretary has amerided Standard 208 to require that, -
beginning in the 1998 mode.l year I all new cars have ah airbag at the driver.' S 

and right front passenger's position. 49 ~.F.R. 571.208.S4.1.5.3. Section 
30127 (f) (2) provides· that "[t]his 'section and .the amendments to Standard 208 
made under this section may not be construed as indicating an intention by 
Congress to affect any liability of a motor vehicle manufacturer under 
applicable law related tb vehicles with or without [airbags] .h. 

In adopting. that standard, the Secretary expressly considered, and rejected, a 
proposal to require airbags in all car.s. See 49 Fed. Reg. 29,000-29,002 (1984). 
The Secretary reasoned tha't some people had serious concerns about airbags, and, if 
airbags were required in all cars, there tould be a public backlash in which some 
people disabled the airbags, thus eliminating their safety benefit. Id. at 29, 001. 

. The Secretary also .concluded that, although a,irbags and seatbelts together may 
provide greater safety benefits than automatic seatbelts aione, the effectiveness 
of an airbag system is "substantially diminished" if, .as then often occurred, the 
occupant does not wear the seatbelt. Id. at 28"996. Further, airbags were found .. 
;,unlikely to be as cost effective" as automatic seatbelts, and, becaus.e of the high 
replacement cost of airbags, some people might not replace them after deployment, 
leaving no automatic protection for front seat occupants; Id. at·29,001. Finally, 
little developmental work had been done. to install airbags in smaller cars,· and the 
Secretary found that unrestrained occupants, particularly children, could be 
injured by the deployment of airbags in those cars. Ibid .. 

In light of those concerns,. the Secretary determined that manuf~cturers should 
have a choice of ways to *S comply .with the passive.restraint requirement. 49 Fed. 
Reg. a:t • 28, 997·. The Secretary antitipated th.at manufacturers would respond to that 
choice by using a variety o'f passi'{e restraints, including airbags and. automatic 
seatbelts. Although airbags were more. expensive than automatic seatbelts, the 
Secretary expected manufacturers to install airbags in some cars. because o,ne 
manufacturer had already begun to offer airbags, others had indicated plans to do 
so, and the rule provided an incentive to,use airbags and other non-belt 

) 
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technologies. Ibid~ [FN5] 

FN5. In determining whether a ·~anufacturer installed passive restraints in 
the requisite percentage of its fleet during the phase-in period, Standard 
208 counted each car with an airbag or other.non-belt passive restraint as 
the equivalent of 1.5 cars with autoniatic seatbelts. 49 C.F.R. 
571.208.S4.1.3.4; 49 Fed. Reg. at 29,doo. 

The Secretary concluded that .installation of a variety of passive restraint 
systems would have 'several safety advantages.· The latitude provided the ,industry 
would enable manufacturers to "develop the most effective systems" and would "not 
discourag[e] the development of other technologies." 49 Fed. Reg. at 28,997. In 
addition, the availability of alternative· devices would enable the industry ,to 
"overcome any concerns about public acceptability by permitting some public 
choice." Ibid. customers who did not like airbags could buy a car with automatic 
seatbelts, and those who did not want the automatic belts could select a car with 
airbags. Ibid. Finally, widespread use of both airbags and automatic seatbelts was 
"the only way to develop definitive data" about which alternative is more 
effective. Ibid. [FN6] 

FN6. The Secretary also concluded that a gradual phase-in of the passive 
restraint requirement would better serve the Act's safety purpose than a 
uniform' implementation on a single future date. One purpose of the phase-in 
was to achieve the installation of passive restraints in some cars earlier 
than if a single effective date had been established, since it would have 
taken longer for all cars to be rede~igned to include a passive restraint. 
The phase-in also increased .the like.lihood that manufacturers would use 
a·irbags, which required a longer lead time for .redesign.' Finally, the phase­
in gave consumers and the agency time to develop more information about the ' 
benefits of passive. restraints·, thus enhancing the opportunity to overcome 
public resistance. 49 Fed. Reg. at 28,999-29,000. 

*6 3. In January 1992, while driving a 1987. Honda Accord·, petitioner Alexis Geier 
collided with a tree iri the Dis.trict of Columbia. Although she was wearing her 
seatbelt, she sustained ''serious <;ind grievous. injuries." J .A. 2-5 .. Ms. Geier and 
her parents (also petitioners) .sued respondent American Honda .Motor Company, Int., 
in the United States District Court for.the District of Columbia. Pet. App. 2 n.1. 
Alleging that their car was negligently and defe'ctively desigJ1ed because it lacked 
a driver's-side airbag in addition· to a manual seatbelt, they sought damages under 
the common law of the District of Columbia. Pet. Br. 12. 

' ' ' 

The distr1ct court granted respondent's motion for summary judgment. Pet. App. 17-
20. The court held that petitioners' tort claims were expressly preempted by the 
Safety Act because recovery on the Claims would be "equivalent· to a safety standard 
promulgated by the state legislature or a. state regulatory body." Id. at 19. 

4. The court o.f appeals affirmed, but it employed a different preemption analysis .. 
Pet. App. 1-16. The court acknowledged that the term "standard" in the Safety Act's. 
preemption provision could be read in isolation to encompass .requirements imposed 
by common law tort verdicts, but the court recognized that the preemption clause 
must be interpreted in light of the entire Safety ,Act, including the savings . 
clause. Id. at 9-*7 11. The court ultimately found it unnecessary to resolve the 
express preemption question, because· it concluded that a verdict in petitioners' 
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favor "would stand as .an obstacle to the federai government's chosen method of· 
achieving the Act's safety objectives,.and consequently, the Act impliedly.pre­
empts [the] lawsuit." Id. at 12. 

The court of appeals rejected petitioners' claim that this Court's decision in 
Cipollone v. Liggett Group~ ~05 U.S. 504 (1992), prevents courts from conducting 
implied preemption analysis when a statute has an express preemption provi-sioii and 

· a savings clause. Pet. App. 12-13. The court of 'appeals noted that this" Court 
rejected a similar argument in Freightliner Corp. v. Myrick, 514 U.S. 280 (1995), 

. in which the Court engaged in implied preemption ,analysis after concluding that the 
Safety Act did. not expres.sly preempt the state tort claim at issue. 

Applying implied·preemption"analysis, the court of appeals determined that 
."allowing liability for the absence of airbags would 'interfer[e] with the method 
by which Congress intended to meet its goal of increasing automobile safety.' " 
Pet. App. 14 (citation omitted) . The court explained: . . . 

A successful no-airbag claim would mean that an automobile without an airbag was 
defectively ·designed. Congress, .however, delegated authority to prescribe specific 
motor vehicle safety standards to the Secretary of ·Transportation, who in turn 
explicitly rejected requiring airbags in all cars on the ground that a more 
flexible approach would better serve public safety. ' 
Ibid. (citation omitted) . The Secretary had decided that a choice among passive 

restraint systems would advance public safety by "allowing consumers to adjust to 
*8 the.· new technology and by permitting experimentation .with designs for even safer 
systems." Id. at 15". The court therefore concluded that "allowing design defect". 
claims based on the absence of ari airbag for the model-year car at issue would · 
frustrate the Department's policy of encouragi.ng. both public .acceptance of the 
airbag technology and experimentation with be.tter passive restraint systems." Ibid. 

SUMMARY OF ARGUMENT 

·Petitioners' tort claims are not expressly preempted ,by the Safety Act, but they 
are impliedly preempted because they conflict with Standard 208. The Safety Act'Ei 
preemption clause, 15 u.s.c. 1392(d), does not bar the claims, because, 
particularly when read in conjunction with the Act's savings clause, 15 u.s.c·. 
1397(k), it expressly preempts only prescriptive rules affirmatively promulgated by 
a state 1,egislature or administrative agency. Although.the reference in the 
preemption provision to a state "standard" could, .in isolation, be understood to·' 
encompass common law tort rules, that reading is not consistent with the remainder 
of the Act, including the express reference to "common law" i.Ii Section 1397 (k) . 
Moreov~r, if Section 1392 (d) preempted all_ common law. actions involving the same 
aspect.of performance as a federal safety >standard, there would be no meaningful 
role for Section 1397(k), which provides that compliance with a federal safety 
standard does not "exempt" a person .from common law liability. 

The Secretary of Transportation pas.therefore long taken the view that, although 
state legislatures and .administrative agencies may not adopt a safety standard that 
differs from a federal standard governing the same aspect of performance, ·State 
courts are not necessarily precluded from entering tort judgments that a *9 vehicle 
was defectively designed with respect to that aspect of performance. That 
interpretation could create some tension within the Safety' Act,· but any tension 
reflects a congressional· compromise between the interests in uniformity and in 
permitting States to compensate accident victims., 

There is no danger that tort liability.will undermine the Act, because common law 
claims still rriust yield if they confiict with federal safety standards. section 
1°397(k) does not preserve those claims because it neither refers to preemption nor 
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states that common 'law liability ispres~rved even if it cohflicts with. a federal 
standard. Congress legislates against th~ background of.the Supremacy Claus~, which 
provides that .state law yields .if it conflicts w'i th federal law. Thus, absent a 
solid basis to believe that Congress intended to alter traditional preemption 
analysis, .a statute should riot be. interpreted to' permit' state laws· to op.erate in a 
manner that conflicts 'efith federal law .. · . · · . " · · 

Petitioners I 'cla;ims conflict ·With Fede:kal Motor Vehicle' Safety Standard 208, 
because. a judgment for petitioners woui'd · st<md as ari .obstacle to, the accomplishm~n.t .· 
.of, the full purposes ·and objectives of· the standard .. In promulgating the ·version· of 
standq.rd 209. that was in .ef~ect when petitioners' car was manufactured, the 
Secretary rejected a proposal to require· airbags iri a'll· cars, because she 
determined that safetyw,ould best be served if mi;i'nufacturers were permitted at that 
time to install ·a variety of passive ·restrain.ts. >petitioners.1 ·attempt ... to hold a 
manufatturer Hable fer faili:qg to. instali a particular type of passive restraint-~ 
an airbag.:...:would conflict with that policy of encouraging a div'ersity of passive 
restraints~ Petitioners' claims are therefore preempted. · · · 

*lO AAGUMENT 
.. ., .. ' 

Tri cases addressing whether ·.the Safely 'Act C>r ·standard 208 preempts tq1:t claims 
that an automobile is defectively or negligently dei;;igned because it dO'es riot 
contain an airbag, .the parties, and some courts, haye tended to take an all-or­
nothing view of pre.emption. Manufact.urers have argued,. and some courts have held, 

'that Section 1392(d) preeinpts any common·law ruling i'mposing a standard of care .. 
greater than the standarcl set by federaI/la'!l•.See; ·e.g., Harris v., F.ordMotor Co., 
110 F.3d 1410, 1413-1415 (9th cir . .1997); Wood v. Gerieral' Motors corp., 865 F.2d 

•)95, 412~413 (1st Cir. i98B), c~rt,'denied, ~94 U.S. 1065 (1990}. In contrast; 
plaintiffs ·have argued (as .do. petidoners in this case) Jhat a federal safety 
standa.rd can never, preempt a tort claim because Sec~ion· l397 (k) preserves all 

. . common law actions. · · 
' ' 

. we' ·agree with neithe~ iJ.pproach. A~ this· court has explained, when a fede:i;-al 
regulatory scheme· preserves a. role for sta,te law, · 11 conflict-:pre-emption analysis 
mu·st be applied ·sens'itively ·**.~ to prevent the diminution of the role Congress 
reserved.to the States. while at.the same time preserving the federal role." 
Northwe.st Cent .. Pipeline Corp: v. State c()rp. Cdmm'n;.AB9 U.S. 493, 515 · (1989). 

•The Secretary's longstanding view is th~t, re~d in the full. statutoryconte~t, 
'sect.ion 1392 (d) prohibits st.ate legislative or' adm.:j.nistrative bodies from,• 
pI:escribing safety standards qiffererit f:rom those presi::dbed by the Secretary but · ... · 
dOes not expressly preempt s_tate tort *ll' claims. At the same time, the Secretary's 
view has been that s'ection 139l(k) does riot preserve tbrt claims that actuaily ... 
conflict with a federal standard. but rath.er provides 'that comp,liance with federal 
standards does not, .in itself, immunize inanufacturei::s from liil.bility .. See U.S. · 
Ariiicus Br.. at .16 & n:1o, 28-29, Freightliner Corp; v.. Myrick, ,514 u.s .. 280. (1995); 
U.S: Amic11s Br. at 7-16, Wood v~ General Motors Corp.;. 494 U.S .1065 (1990). (No. 89-. 
46) .. That ·view is entitled to "substantial .weight. 11 Medtronic, Inc., v. Lohr; ·.518 
U.S. 470 1 496 (1996)'; id. at 505-506 (B:i::eyer, .J. / CQilCUrri:(lg).;. 

'Petitioners' tort claims that' their vehicle w~s .defectively and negligently 
. d~signed because It lac~ecl .an airbag are thus not expressly preempt'.ed by .the Saf~ty 

· Act. Their claims are, however, preempted· by implication, because a judgment for 
'' peti tion,ers would frustrate Standard 2,08 Is' policy of encouraging' a variety of 

pas·sive restraints. . .. , 

A. The Safety Act Does Not E:icpresslyPreeinpt'Petitioners' Tort Claims~ 
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In 19.87, when petitioners' automobile was .manufactured, the Safety Act's 
;preemption clause stated: 

Whenever a Federal motor vehicle safety standard established.under this 
.subchapter is in effect, no State or political subdivision of a State shall have 
any authority either to establish., . or to continue in effect, with respect to any 
motor vehicle or item of motor vehicle equipment[,] any safety standard applicable 
to the same aspect of performance of suc:h vehicle or item of equipment which is not 
identical to the Federal standard. · · · 

*l.2 15 U.S .. C. 1392(d). [FN7] It is .ourviewthat, read in its statutory context., 
this provision expressly preempts only prescriptive rules affirmatively promulgated 
by a state legislature or administrative agency. 

' ' ' 

FN7. As expla~ned at n<:>tes 1.:.'2, ~upra·, that provision has been amended and 
recodified at 49 U.S.C.' 30103(b}(l) I but the.'amendments were not intended to 
be substantive . 

. The term "standard," construed in isolation, could. be read to encompass duties .. 
imposed by tort law. The common law of tortf3 is sometimes described in general 
terms as articulating "standards of·care" to be" applied on a case-by-case basis to 
assess a defendant's cbnduct and ~ault. See S. Rep. No. ~301, 89th Cong., 2d Sess. 
12 (1966); cf. CSX Transp.,' Inc. v .. Easterwood, 507 U.S. 658,.664 (1993) (legal 
duties .imposed by common law fall within scope of "law; rule, .regulation, order, or 
standard.rela.i::ing to railroad safety"); San Diego Bldg. Trades Council v. Garmon, 
359 u.s. 236, 246-247 (1959). However, "standard'; may also connote a prescriptive 
criterion, adopted in advance' by responsible authorities, such as legislative or 
administrative bodies. [FN8) Consideration of the Safety.Act .as a whole confirms 

, .. that this is the meaning Of ".Standard II aS USed in the express preemption prov'ision 
of Section 1392(d). 

FN8. See Webster's Third New International Dic:tionary 2223 (1993) (def. 3a 
"something ·that is established by authority; .C1;lE;tom, or general consent as a 
model or example to be followed: CRITERION, TEST;" def. 4 "something that is 
set up and established by. authority as q. rule for the measure of quantity, 
weight, extent, value, or quality"). 

Unlike the statute in csx, which preempted any relevant "law, .rule,· regulation, 
order or standard'' (507 U.S .. at 664) , ',and thus. reached every method by which a ·. 
State can impose legal c;>bligat'iops, or .the statutes in Cipollone v. Liggett Group, 
505 U.S. 504 (1992)1 andMedtronic,.Inc .. v. Lohr, 518 U.S. 470 (1996),.*l.3Section 
139.2(d) preempts only "safety standard[s]," which is also the term used tb describe 
the ·administrative requirements promulg.ated by the Secretary. See 15 u. s. c. 
1392(a). Moreover, Section 1392(.d)' uses the· verb "establish" to describe the· 
enactment of the state standardf3 it preempts, just· as the Safety Act uses that v~rb 
to describe the promulgation of standards by the Secretary. See 15 u.s.c: 1392'. 
[FN9) It is a "normal rule. of statutory construction that identical words us.ed in 

. different parts of .the same act are .. intended to have the same meaning." Gustafson 
. v. Alloyd Co., 513 U.S. 561, 570 (1995). (internal quotation marks omitted} . 

. Further, Section 1392 (d) ·preempts standards established by a "State or political .. 
subdivision of a State,,; a phrase not normally used to describe a court in a common 
law damag.es action. Finally, the Act defines standards as providing "objective .. 
criteria," 15 U.S.C. 1391(2);'see also 15 u.s:c. 1392(a) ("objective terms"), a 
description that would appear to.exclude tort judgments, which. are case-specific. 
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determin~tions of liability and <;l.amages .. 

FN9~ The recodification use~ "prescribe" to describe the enactment of both 
state and federal standards. See 49 U.S.C. 30103(b) (1); note 2, supra. The 
use of "prescribe," which wap not intended as a substantive change from the 
use of "establish" in the former .15 U.S.C. 1392(d) (see note 1, supra), 
confirms that "standards" are .limited to positive en:ac_tmen:ts. 

Our interpretation of Section 1392(d) is further buttressed by the specific 
reference to common law ib. Section 1397(k) I which states that "[c]ompliance with 
any Federal mo.tor vehicle safety standard issued. under this subchapter does ·not 
exempt any person from any liability under common law." [FNlO] The reference to 
common law liability in that Section suggests that Congress *14 would have referred 
to common law expressly in Section 1392(d) if it had wanted to preempt all common 
law actions involving the same aspect of performance as a federal safety standard. 
See, e.g., City of Chicago v. Environmental Defense Fund, 511 U.S. 328, 338 (1994). 

· FNl.O. As we have explained in notes 1 & 3 1 s~pra; this Section is rtow 
codified as amended at 49 U.S.C. 30103(e), but .the changes were not intended 
to alter' the substance of the provision. 

Finally, if Section 1392(d) preem:r;ited all common law tort actions involving the 
same aspect of performance as a federal safety standard, there would be no 
meaningful role for Section 1397(kf. That Section provides that .compliance with a. 
federal safety standard does not "exempt" a person from, i.e.," provide a defense 
to, common law liability. See 15.U.S;C. 1397(k) j H.R. Rep. No. 1776, 89th Cong., 2d 
S,ess. 24 (1966) ("compliance with safety standards is not to be a defense or 
o'therwise to affect the rights of· parties under common law·"/) . There is I however' no 
n.eed to negate. a defense to c.laims that have ,already been preempted. And the only 
claims that would not b~ preempted u:nder the broad reading of Section 1392(d) are 
those that involve an aspect of performance rtot addressed by any federal standard. 
Yet no court would otherwise have held that. compliance with a federal standard 
provided a defense to such a suit. Congress could not have intended the preemption. 
provision to sweep so broadly that it rertders superfl~ous another provision in the 
Act. See, e.g., Gustafson, 513 U.S .. ·at 574 .. [FNll] 

FNll, The only remaining role for Section 1397(k) would be to disavow 
congressional intent to occupy the field and thereby displace all tort 
actions involving motor vehicle safety. But even that role is unnecessary 
because the preemption provision itself makes the lack of. field preemption 
clear by permitting States to estabiish standards identical.to the federal 
standards and standards covering aspects" of performance not addressed by the 
federal standards. See 15 U.S.C. 1B92(d); 

For those reasons, the Safety Act prohibits state legislatures and administrative 
agencies from adopting *15 prescriptive safety standards that differ from a federal 
standard governing the same aspect of performance: It does not, however, 
necessarily preclude s,tate courts from e.ntering tort judgments that a, vehicle was 
defectively designed with respect to that aspect of performance. I . . . 

That interpretation could create some tension within the Safety Act, because 
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allowing manufacturers to be held 'liable for design defects' in Vehicles that comply, 
with federal standards .could run counter to Congress.' s interest in uniform 
performance standards .• But any teris.1on reflects a congressional compromise .between 
the interests in uniformity.and in permitting States to c0mpensate accident· 
victims, embodied both ·in the savings clau.se (15 U.S.C. 1397 (k)) and, in the 
definition of a federal stan.dard as a "minimum standard".· (15 U ;S. C. 1391 (2)) . See 
Silkwood v. Kerr-McGee Corp.·, 464 u.s: .238, .256. (1984). Moreover, ·tort suits can· 
sometimes complement federal regulation's .and. the Act's safety purpose by supplying 

. manufacturers with anadditional incent:ive to design a safe product. See Medtronic, 
··510u.s. at 495, Finally, there is no danger that tort liability will impair the 
purp·ose of the Act, because, as we .expJ.airi below,· common law claims still must. 
yield\if they. conflict with federal st:andar.ds .. Cf •. Silkwood, 464 u.s·. at 256 
'(conflict preemption analySis still applies qespite congressional intent generally 
to preserve state tort actions)'. · · · 

' ' ' 

B .• ·Standard 2 08 Impliedly Preempts Petitioners' Tort Claims . 

. State .law is impliedly preempted if. lt is "impossible for a private party to 
comply with. both state and federal requirements *** or where state law· 'stands as 
an obstacle to the accomplishment and execution of the ,full purposes and objectives 
of [federal law].' " *16 English v. Gerieral Elec.' Co., 496 U.S. 72, 79 (1990) 
(citp.tions omitted). petitioners'' tort claims' are preempted under that analysis. 
Holding respondent lia,ble for not installing airbags in petitioners' car iiyould 
frustrate Standard 20~'s policy of encouraging a·variety of passive restraints. 

'1:<·. t ' 

1. Contrary tO petid.ciners • ·· co:ritenticin (Br. '.?5-4i) I th~ Safety Act Is savings 
claus.e ,. 15 u: s. c. ,1397 (k)., .does .not f 0 reclcise implied preemption analysis: 

a; As an initial matter, any suggestion (s~e Pet .. BL 37.-38) that the presence of 
a savings clause automatically precludes implied pr'eemption ·analysis is incorrect . 
savings clause$ vary.significa,ntlyin.botliphraseofogy and context, and, as with 
any other statutory'provision, a courtmust ascertairithe meaning of the specific 
Clause. Cf. Freight liner, · 514 u. s. at 2 89. [FN12] Thus, this Court frequently . 
conducts implied preemption analysis· even though a statute contains a savings'·. 
ciause. Indeed, 'the Court hesitates to re('ida savings clause to authorize.claims 
that confiict with federal law; See, e.g.,. American Telephone & Telegraph Co. 
(AT&T) v .. Central Office Telephone, 524 U.S. 214, 227-22·9 (1998); International 
Paper Co. v. Ouellette, 479.U.S. 481, 494"(1~B7)f ~i7Chicago & N•W. Trans; Co. v: 
Kaio Brick & Tile Co., 450U.S. 311, 328 (1981); Texas & Pac. Ry. v. Abil'e.rie 
Cotton Oil Co., 20.4 T.J.S .. 426, 446, (1907). 

FN12. Petitioners' reliance (Br.38)' ori Malone v. White. Motor Corp., 435 u~s. 
497 (1978), and California. Federal Savings.~ Loari Ass'n v. Guerra, ~79 U.S. 
272 (1987), is unpersuas.ive, In. Malone, the issue was essentially field 
preemption, and the Court held.that two savings provisions (more.broadly 
worded than the one at issuehere) indicated'that the federal labor statutes 

·di<]. not foreclose all .state regulation of.'pens'ion .plans. 435 U.S. at 5-04-,505, 
·.·In Guerra, the piuraliW examirted tl:te savings provisions in the Civil Rights 
Act of 19.64 and found that: "Congress has. indicated that state laws will be 
.,pre-empted only i.f they actually conflict ·'with federal law" (479 U. s. at 
· 28l); see also id. at' 295.-296 (Sc~lia, J;·;. cortcurrim3) . 

There is good reason for that approach. Conflict 'pre.emption arises directly from 
'the operation of the Supremacy Clause. (u .. s. Const. Art; v:t I Cl. 2 j I rather than 
from a specific intent to displace state· iaw. Thus, "~.al holding of federal. 
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exclusion of· state law is inescapable and requires no inquiry into congressional 
de~ign where compliance with both federal and state regulations is a physical 
impossibility." Florida Lime & Avocado Growers, Inc. v. Paul, 373 U.S. 132, 142-143 
(1963). Similarly, a state law that "stands as an obstacle to the accomplishment 
and execution of the full purposes and objectives of Congress 11 may be impliedly 

. ; preempted by a federal statute, even in the absence of any expression of intent to . 
supersede. state law-making authority. See Jones v. Rath Packing Co., 430 U.S. 519, 
.540-543 (1977). Those implied preemption principles are equally applicable to 
conflicts between state laws arid federal regulations. Whether or not Congress has 
addressed preemption, "[t]he statutorily authorized regulations of an agency will 

,pre- empt any state or local law that conflicts with such' regulations or frustrates 
the purposes thereof." City of New York v .. FCC, 486 U.S .. 57, 64 (1988). 

·Because Congress enacts laws against the background of the Supremacy Clause, a 
court should assume that .Congress believes· that federal law . (whether enacted' 
directly by Congress or promulgateci by a federal agency pursuant to statutory 
authorization) will prevail in any collision .with state law. Of course, Congress .is 
free to change the general rule and to allow state laws to operate in the place of 
conflicting federal law. But absent a ~·solid basis" for believing that Congress 
"intended fundamentally to alter traditional preemption analysis," *18John Hancock 
Mut. Life Ins. Co. v. Harris Trust & Sav. Bank, 510 U.S. 86, 99 (1993), a statute 
should not be interpreted to permit state laws to operate in conflict with federal 
law. [FN13] 

FN13. Petitioners therefore err in suggesting (B~. 38-39) ~hat the 
presumption that cautions against unduly broad construction of preemption 
provisions favors their reading of the savings clause. The presumption 
against preemption of state laws·that can coexist harmoniously with federal 
law is quite different from a presumption in favor of preservation of state 
laws that conflict with federal law. 

The presumption that Congress does not intend to alter traditional principles .of 
conflict preemption is particularly appropriate when Congress enacts a statµte such 

' as the Safety Act that takes effect· through administrative action. Congress did not 
itself prescribe motor vehidle safety standards in the Safety Act. Instead, it 
delegated their promulgation (and revision in light of experience) to the Secretary 
of Transportation .. Thus, Congress could not know what federal standards would be 
promulgated, and it could not predict whether or how States might adopt conflicting 

. measures. 

b. The Act's savings clause, Section 1397 (k), provides no sound basis to c.onclud~ 
that Congress intended to alter the general rule that federal law preempts 
conflicting state law. Nothing in the text of the clause suggests that common law 
liability is saved from preemption even if' it conflicts with a federal safety 
standard. Indeed, the language 0,f the clause does not·airectly address preemption 
at all. It states that "[c]Ompliance with any Federal moto:i:: vehicle safety standard 
issued under [the Safety Act] does not exempt any person from any liability under 

. common law." 15 U.S.C. 1397(k). [FN14] As we have. explained, the *19 clause thus 
1 preserves common law liability in the· sens.e that a manufacturer cannot invoke its 

compliance with federal law 'as an automatic defense against •a claim that a car was 
·defectively designed. Seep. 14, supra. The. clause doe.snot, however, preserve 

common law liability that conflicts with'feder~l law. 

. . 
FN14. The recodification substituted the modifier. "an for "any,"· note 3, 
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supra, without intending substant_ive change, :r;:i:ote 1, supra. The fact that 
Congress perceived no distinction between the use of the words "a" and "any" 
refutes _the suggestion (see Pet. Br. 25) that the use of "any" was intended 
to signal a broad construction of the clause. 

The legislative hi~tory supports that interpretation. The provision originated in 
the House of Representatives, arid the House Report expressly states _that the clause _-
1•estab1ishes [] that compliance with safety standards. is not to be a defense or 
otherwise to affect the rights of parties under common law." See H.R. Rep. No. 
1776, supra, at 24 (emphasis added). o_ther references in the legislative -history 
are consistent with the understanding that Section 1397-(k) negates a sub~tantive 
defense to liability and does_ not directly address preemption. -[FN15] Petitione_rs 
have not identified, *20 and we_ have not_ found, any statement in the legislative 

-( history that describes Section 1397 (k) as preserving from preemption common _law 
claims that conflict with .federal law. [FN16] 

FN15. See, e.g.·, S. Rep. No. 1301, supra, at 12 (explaining that federal 
standards "need not be interpreted as restricting State common law standards 
of care" so that compliance with federal standards. "would thus not 
necessarily shield any personfrom,product liability_ at common law") 
(emphasis added); 112 Cong. Rec. 14,23'0 (i966) (Sen. Magnuson) (also using 
qualifier "not necessarily"); id. at 21,487. (Sen. Magnuson) (stating that 
Senate conferees adopted the_House provision, which "makes explicit, in_the 
bil:l, a principle developed in the Senate. report"); ibid. (explaining that 
the provision does not prevent use of compliance or noncompliance as --
"evidence"); _id. at 21,490 (Sen. Cotton)-("proof of compliance" may be 
offered "for such relevance and we,ight as courts and juries may give it''). 
Petitioners also rely (Br. 29) on the.comments of a witness at House hearings 
who expressed the concern that manufacturers would respond to lawsuits with a 
claim that "Our product meets Government standards. II 'comments -by members of 
the public reveal little about ~ongressiorial intent. In any event, the 
witness's concern was .precisely that manufacturers would use compliance with 
federal standards as a substantive de~ense to liability. 

FN16. As noted in the text, the, House Report states ,that "compliance with­
-federal standards is not to be a defense oi otherwiie to affect the rights of 
parties under common law."_H.R. Rep.- No. 1776, supra, at 24 (emphasis added). 
The context suggests that the italicized language refers to substantive: 
changes to common law rule's ·rather than the possibility of preemption.' 
Petitioners also note (Br. 29) that Senator M-a:gnuson stated that "[t] he. 
common law ori product liability still remains as it was." That statement too 
is properly understood as explaining that the Act made no change to the 
substance of product liability law. Finally, petitioners rely (Br. 30-31) on 
a statement by Representative Dingell that "we have.preserved every single 
common-law remedy that exists- against a manufacturer for the benefit of a 
motor vehicle-.purchaser." 112 Cong. Rec. ·at· 19,663. Mr. Dingell made _that 
statement to explain why he oppos,ed an amendment that would have criminalized 
willful violations of federal standa_rds. Thus, the statement indicates only 
that _common l_aw actions based dn the -violation of federal standards are 
preserved; it .does not indicate that actions_ that would conflict with federal 
standards are similar'lypr:ese:rved; See_ Wood, 865 F.2d at 407-n.14. 

1That interpretation of Section 1397(k) ii;;-reinforced by the fact that Congress did 
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not include the savings clause in the Section of the.Safety Act that addresses 
preemption (Section 103 (d). (codified at. 15 u.s:c. 1392 (d))) .but inserted it five 
sections later (Section 108(~) (codified at 15 U.S.C. 1397(k))). Thus, the 
structure of the Act confirms· that the savings ciause was not intended directly to 
address preemption. [FN17) 

FN17. The recodification included both provisions in 49 U.S.C. 30103 
(entitled "Rel

1

ationship to other laws") but in·separate subsections, one 
entitled "Preemption" (49 U.S.C. 30103(b)) and the other entitled "Common law 
liability" (49 U.S.C. 30103(e)). 

*21. Our interpretation does not render the savings clause meaningless, as 
petitioners contend (Br. 26-27). Petitioners' argument would have force only if the 
preemption clause applied t.o common law claims, a reading that we reject. See 
ibid.; pp. l;J.-15, supra. Instead, our interi;iretation preserves an important role 

, .for Section 1397 (k) : ·In cases in which tort Liability does not conflict with a 
federal standard, Section 1397.(k) makes clear that compliance with the standard 
does not immunize a manufacturer from liability. Those cases can arise frequently, 
since state tort law does not conflict with a federal. "minimum standard" (15 u.s.c. 
1391 (2)) merely because state law imposes a more stringent requirement. [FN18) For 
example, Federal Motor Vehicle Safety Standard 105, 49 C.F.R. 571.105, which 
establishes requirements for brake performance, .does not require anti-lock brakes. 
in addition to airbrakes in all vehicles., but the Secretary has not determined that 
requiring anti-lock brakes would disserve safety. Section 1397(k) makes clear that 
compliance with Standard 105 is not a defense'to a common law tort claim that a 
vehicle is defectively designed because itlacksanti~lock brakes. Federal Motor 
Vehicle Safety .standard 125, •2249 C.F.R. · 571.125, provides multiple options for 
the design of refleCtive devices to warn approaching traffic of the presence of a 
stopped vehicle, but the Secretary did not determine that the availability of 
options wa's necessary to promote safety. Sec'tion 1397 (k) ·makes clear that 
compliance with Standard 125 is not a defense to a common law tort claim that the 
reflective .device is· defectively designed unless it uses one rather than another of 
those options. Thus, .under our reading; Section 1397 (k) has a sensible and 
important. role. [FN19) 

FN18. We therefore agree with petitioners (Br. 46-47)' that their claims are 
not preempted merely because the Secretary made.airbags one of several design 
options that manufacturers could choose. We disagree, however, with the 
contention (Br. 44, 46) that the Secretary provided options because she had 
no statutory authorization to do otherwise: The. Secretary could have imposed 
performance requirements that effectively required an airbag design. See , . 
Wood, 865 F.2d at 416-417'; 112 Cong. Rec. at 21,487 (Sen. Magnuson) 
(performance standards expected to affect·design). As we explain a,t pages 23-
26, infra, t4e Secretary chose not to do so in order to encourage .the · 
provision of a :variety of.passive restraints, because she determined that 
would· best promote s.afety. Petitioners I claims are preempted because they 
would frustrate that policy judgment. 

FN19: Petitioners contend (Br.· 27 n.11) .··that. there was no need for Congress 
to specify that compliance with federal standards is not a defense .to common 
law liability becaus.e •every State already provided that compliance with a 
federal regul,ation.is not a defense to a design defect claim. But even if, 
Congress understood that to be the common:·1aw rule, it could not be certain 
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that rule would not change,. It·. therefore had ample rea_son to assure that the 
Safety Act would not b~ c6nstrued to create a new, automatic federaL defense . 

c. It. is petitl.oners' reading of the clause as preserving tort claims even if they 
conflict with federal safety.standards that would have anomalous results. The 
Safety Act's purpose "is tdreduce traffic accidents and deaths and injuries to 
persons resulting from traffic accidents,~ 15 U.S,~. 1381, and Congress chose to 
carry out that purpose by empowering the Secretary to issue safety standards, 15 
U.S.C. 1392, 1397. In some instances, such as the present case, holding. a 
manufacturer liable for what a jury might find to be a design defect would 
significantly impair the. Secretary's efforts to promote safety. Reading the savings 
clause to preserve that li~bility from preemption would impermissibly allow courts 

·to second-guess the Secretary'sjudgment on.matters "entrusted to [his] informed 
discretion" (Kalo Brick & Tile.Co., 450 U.S. at 330).and *23 lead the Act "to 
destroy itself" (AT&T, 524 U~S.· at ~28·). 

For exa~ple, the Secre~ary,has estab_lished windshield retention requirements in 
Federal. Motor. Vehicle S~fety standard 212, 49 C.F:R ... 571.212, in order to prevent 
occupants from being thr0wn·from their cars in crashes. If manufacturers could be 
held liable under state tort law on-a theory that it is a design defect.fol' 
windshields in those .vehicles 'to' be retained in a cra,sh because passengers .could be 
injured .if they struck the windshi.eld_s, it would be' impossible for manufacturers to 
comply with both the federal standard and the duties imposed by state tort law. 
Thus, if the tort ·claims werie pot preempted, the.Secretary would have to rescind 
the federal standard, or manufacturers would ·have to continue to produce . 
windshields that _do not eject in order to comply with Standard 212, while paying 
tort judgments based on th.e theory that the federally mandated failure of the 
windshields to release in a crash rendered their cars defectively designed. There 
is no indication that Congress intended that startling result. 

. ' . 

2. a. This case does not pose that type of. conflict, but it poses a closely 
related one. In issuing the version of Standard 208 in effect when petitl.oners' car 
was manufactured, the Secretary rejected a rule reqtiiring airbags in all cars in 
_favor of a· rule encouraging manufacturers to offer a variety. of passive restraints. 
The Secretary determined- -bas.ed on the, h~story of 9onsumer (and congressional) 
responses to passive restraint_ :requ,irement's-:-that diversity would best promote_ 
safety' by helping to ensure public acceptance of passive protection systems, [FN20] 
encouraging the development *.24 bf- new and' improved technologies, · [FN21] and 
enabling the agency to acquire more data >to make regulatory decisions. See 49 Fed ... 
Reg. at 28,987-28,997, 29,000-29,001. The Secretary a_lso determined that th,e hl.gh 
replacement costs of airbags could cause sqme consumers to decline to replace them. 
after they were deployed, which would leave occupants without passive protection. 
Id. at 29,000-'29,001. .At the sa~e time, the Secreta±y took steps that she 
reaso.nably determined would prompt' manufacturers to _install airbags in soine *25 of 
their\ cars. See p. 5 & n. 5 ,· supra. Standard' 2 0 8 thus erribodies 'the Secretary Is 
policy jµdgment that safety would best be promoted .if mariu-facturers installed 
alternative protec,tion systems in their fleets rather than one particular _system in 
every car, 

FN20. In 1972, .the Secretary adopted a .. rule requiring an interlock mechanism 
preventing engine ignition unless manual seatbelts were .fastened. That rule 

·provoked _a strong public rea.ction 1 prompting Congress to ban the interlock 
requirement and_ impose procedural limitations on the agency's future efforts 
to require restraints other- than seatbe.lts. Motor Vehicle and school Bus 
Safety Amendments of.i974,Pub. L' .. No. 93-492, § io9, 88 Stat.·1482 
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. (codified at 15 U.S.C. 1401 (b) (1988)). Given .the public's adverse reaction 
to the interlock system, one :f as~or the secret~ry properly considered was the 
public's willingness .to· accept various passive .restraint technologies. A9 ... 
Fed. ,}(.eg. at 28;987. See,Pacif'ic Legal Found. v•. DOT, 5.93 F.2d 1338; 13~~ 

· 1346 (D~C. Cir.), cert, deriied, 444 U.S. 830 (1979). "Airbags engendered the 
largest quantity.of, and most.vociferously worded, comments" during the 
rulemaking. 49 Fed. Reg; at 29,0'0l. Commenters expressed concerns that the 
chemical used to inflate airbags would :be .hazardous, .that airbags would . 
deploy inadvertently and thereby cause injury, and that airbags would not 
deploy during an. aceident. Ibid. Given those widespread· concerns 1 the, 
Secretary concluded that "[i] f airbags were required in. all can:;, . these 
fears, albeit unfounded,,co.uld.lead to a backlash affecting the acceptability 
of airbags. This could lead to thei.r bei~g disarmed, or; perhaps 1 to a repeat· 
of the interlock. reaction; " Ibid .. 

FN21. The Se~r~t~ry detex1Tiined.that e){perience could show that automatic 
seatbelts would be used mo.re frequently than anticipated, and that . 
manufacturersmight deyelop bette:r: and more ac9eptable automatic seatbelt' 
systems .. That development· could result in· autbmatic seatbelts that were as 
effective as. airbags but ·cost less .. The. ,Secretary also concluded that 
requiring aifbags in all cars would: unnecessarily stif.le further innovation 
;in occupant protection systems. 49 l'..ed~ Reg.· at 29, 001. 

That policy o:f affirmatively enccruragirig diVersity would be frustrated if 
manufacturers· could be held liable f<;>r no.t inStalling airbags, If, wlien the 
Secretarypromulgated the ru:lein 1984, respondent and other manufacturers.had 
known that they could later be held. liable for failure to install airbags, the 
prospect of sizable c 0 mpensatory and punitive damage awards; combined with the. 
"centralized, mass production, high volume chiiracter, of ·the motor vehicle . .. 
manufacturing industry in the United States, II s;' Rep .. No. 1301, supra, at 12, would 
likely have l.ed them to inst.:i.11. ~irbag:s itj all cars. That outcome would have. 
eliminated the diversity that. the Secretary fqµnd necessary at that time to promote 
motor vehicle safety. At the very least,. holding man:u:facturers liable for not 
installing airbags would have "interfere [d] with the methods by which. [Standard 
208] was designed to reach [its.] goal." Ouellette, 4-79 u. s. at 494. [FN22] · 
Therefore, tort claims like *26 petitioners', which are based on the theory that a 
car (subject to the version of Standard 208 in: effect in 1987) was defectively 
designed because it .lacked an airbag, '.'stand[] c:i-s an obstacle to the accomplishment 
and.execution oft.he full purposes and objectives of [Standard 208] ."-Hines v., 
Davidowitz, 312 U.S. 52 1 67 .. (1941)·.· · · .. 

' . . 

· FN22. Ped tioners mistakenly argue (Br. 16 ,. '44) that· their tort claims would 
. not interfere with. the Sebre,tary Is•' Chosen methods because, 'they assert (Br' . 
2, 10-11), the. SecretiirY 'intended tort liability to provide ah incentive :for . 
ffia'nufacturers to install airbags: In support of· that assertion, petitiOners . 
cite the secretary• s statement that •ipotential liability .for any deficient 
systems" would discourage manuf.acturer9 from nus [ing] the cheapest system to 
comply-with an automa'tic.re9t'raint reiquiremeiit." 49 Fed. Reg. at 29,000. 
Petitioners misu:hderstand.the·secretary's statement, which meant that 
manufacturers could face tort liabil;ity .if they. insti:illed defective passive· 

, .restraints. The. Se9retary .did not;. mean that manufacturers could be held 
liable for choosing one type of :passive rest;:rairit rather than another. 
Petitioners• amici (Missouri Br. 6; Ass•n,of Trial Lawyers Br. 29) also 

·mistakenly rely on a~. public comment that the Secret~ry summarized in the 
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description of comments in the preamble. 4.9 Fed. Reg. at 28r972. An agency 
does not endorse a comment merely by describing it. 

For those reasons, the Secretary has long taken the view that Standard 208 
preempts such claims. [FN23) · ~ee U.s,· Amicus Br .. at 28-29, Freightliner Corp. v. 
Myrick, supra; U.S. Amicus Br. at 11-'l·s, Wood v. General Motors Corp., supra. That· 
view is consistent with this Court's decisions holding that when Congress or an 
agency determines that .certain activity must. be permitted in order to further the 
purposes of federal law, state law that would forbid that behavior is preempted. 
See, e.g., Barnett Bank v. Nelson, 517 U.S. 25, 31 (1996); Fidelity Fed. Sav. & 
Loan Ass 'n v. De la Cuesta, 458 U.S. 141, 154-155 (1982); Kala Bric.k & Tile Co., 
450 U.S. at 326. 

i 
FN23. Not all tort claims involving airbags would be preempted. A.claim that 
a manufacturer installed an airbag that deployed improperly would not be 
preempted because it:would not frustrate the purposes of Standard 208. Even .a 

·claim that a manufacturer should ·have chosen to install airbags rather .than 
another type of passiV.e r.estraint :ln a certain model of car· because of other 
design features particular to that car (see Nat'l Conf. of State Leg. Br. 12) 
would riot necessarily frustrate Standard 

1
208's purposes. 

The Secretary's view is entitled to substantial weight. "Because the [Department 
of Transportation]· is the federal agencyto which Congress has delegated its 
authority to implement the [Safety) Act, the [Secretary) is uniquely qualified to 
determine whether a particular form of state law 'stands as an obstacle to *27 the 
accomplishment and execution of the full purposes and objectives of Congress.' " 
Medtronic, 518 U.S. at 496; id. at 506 (Breyer, J., concurring) (administering 
agency has "special understanding of the likely impact of both state and federal 
requirements, as well .as an understanding of whether (or the extent to which.) state 
requirements may interfere with federal objectives~). [FN24) 

FN24. Petitioners and their amici contend (Pet Br. 40-41, 49-50; Nat'l Conf. 
of State Leg. Br: 24-25; Leflar Br. 21-22) that there can be no implied 
conflict preemption here becaµse, when the Secretary adopted Standard 208, 
she neither plainly s.tated her intent to preempt tort liability nor PJi'o\rided 
notice and comment on the question. That contention rests on a · · 
misunderstanding of the basis for conflict preemption. Unlike field 
preemption, which arises when agencies ;, inte.nd for their regulations to be 
exclusive," Hill9borough County v. Automated Med. Labs:, Inc., ·471 u:s. 707, 
718 (1985) ,, conflict preemption arises not from a ,specific· intent to preempt 
but from the direct operation of theSupremacy Clause, which mandates that 
state law· yield to federal law when they conflict. Seep. 17, supra. Here, 

.because conflict preemption is'at issue, neither a statement of preemptive 
intent nor notice and comment on preemption was required. For the same 
reasons, the argument that the Secretary lacks authority to give any 

·particular federal standard preemptive force (Nat'l Conf. of State Leg. Br. 
24) is wide of the mark. We do not contend.that petitioners' claims .in this 
case are preempted because the Secretary decided that Standard 208 should 
preempt common law liability. We contend that the claims are preempted 
because they conflict with, .and would frustrate implementation of, the policy 
judgment erilbodied in the Standard that a choice of passive restraints would 
best promote safety. 
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b. 'Petitioners mistakenly contend (Br. 16, 47-48) that their claims do not 
conflict with the Secretary's goal of allowing consumers to adjust to new airbag 
technology because tort .liability would not lead manufacturers to change their , 
conduct. To the contrary, " [t] he obligation to pay compensation can be, ·indeed l.s 
designed to be, -a potent. method of governing conduct.0 *28 .Garmon, 359 U.S. at 247. 
Indeed, petitioners' ~mici acknowledge that tort law "has a deterrence function;" 
Nat'l Conf. of State Leg. Br. 14; see Ass'n of Trial Lawyers Br. 10-12; Leflar Br. 
12-13, 17; Missouri Br .. 6, 13 . .[FN25) 

FN25. That tort law also has other purposes (such as.compensation) does not 
mean tort rules cannot conflict with federal· law (Nat' 1 Conf. of State Leg. 
Br. 14-15; Leflar Br. 17-19). Conflict preemption flows from the effects of 
the state law,. not its purposes. See Gade v. National Solid Waste Mgmt. 
Ass'n, 505 ti.s. 88, 105-10~ (1992), 

Petitioners also a~gue (Br. 16, 47-48) that, if manufacturers had changed their 
conduct and installed airbags, they would have promoted public acceptance.of those 
devices. That may be true, but the Secretary reasonably determined at that time 
that experience with a variety of passive restraints would best promote public 
acceptance. In any event, speculation of the sort advanced by petitioners cannot 
displa_ce the Secretary's reasonable conclusion. that claims such as petitioners' 
'NOUld thwart the purposes behind Standard 208 .. [FN26) 

FN26. Petitioners suggest (Br. 16, 44) that a tort rule requiring airbags is 
consistent with Standard 208 because the Secretary determined.that airbags.· 
were technologically the most effective passive restraint and provided an 
:i,ncentive to encourage manufacturers. to <install them, (see note 5, supra)~. 
That contention overlooks the Secretary's conclusion' that airbags ,_:;ould not 
be effective in practice if they were installed in all cars because of the 
likely public reaction and potential safetY. dangers in small cars. It also 
overlooks the Secretary's determinat:i,on that further research and development 
could lead to more cost-effective restraints. Aria it overlooks the_ 
Secretary's reason for providing the incentive to install airbags--to ensure.· 
a variety of passive restraints, not to maximize· the number of cars w.ith 
airbags. . · 

Petitioners further err iri contendihg 1 (Br. 49:...49) that their claims do not 
conflict with the goal of encouraging inn6vatfon and development of more effective 
restraint *29 systems./ Contrary to.petitioners' suggestion, the question is not 
whether tort liability in general stifles .inno'\(a_tion but whether liability for 
failure to install airbags would have done so.- The Secretary determined that it 
would, because of the potential for. large damage awards and the "centralized, mass 
production, high volume character of the motor vehicle manufacturing industry in 
the United States," S. Rep. No. 1301, supra, at )2 .. This Court should decline 
petitioners' invitation to second:_guess that reaf?onable determination. 

Finally, petitioners argue (Br. 44-'45) that their cl<'l.ims do l'l.Ot conflict with 
Standard 20·8. because their car was manufactured during the phase-in period (when 
Standard 208 required the ins.tallation of some type of passive restraint system in 
some, but not all, cars) and their car.did not have any passive restraint. Those 
facts do not, how.ever; alter the preemption analysis, because petitioners do not 
claim that their car was defectively designed because it lacked any type of passive 
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restraint. Rather, they claim that 'the car was. defectively designed because it 
lacked one particular type of passive restraint-;-an airbag. See Pet.· i; Pet. Br. i. 
Thus, petitioners.ca:nnotprevail without a ruli:ng that a car manufactured in 1987 
.was defectively designed unless it had an airbag. For the reasor:is·we have ' 
described, that ruling would.conflict with. the Secretary's determination that no 
particular type. _of. passive restraint should be required in any car because the use 
of a variety of passive restraints would best promote safety, [FN27J 

FN27. This Court therefo.re need not· decide whether Standard 208 would preempt 
a claim that a car manufactured during the phase-in is defective if it l.acks 
any passive restraint. The Secretary believes that it would preempt such a 
claim, because the.claim would frustrate the safety purposes for which the 
Secretary adopted the phase-in. See note 6, supra. A tort rule that 
effectively required. passive restra.ints in all cars during the phase-in would 
likely have resulted in·the nearly exclusive use of automatic seatbelts 
rather than·airbags and impeded the development of data about the benefits of 
passive restraints that could help prevent a public backlash against them. 
See 49 Fed. Reg·. at 28, 999-29 ,.000. Contrary to petitioners' contention (Br. 
45), the fact that the claim involved a car manufactured in 1987 or a C:rash 
tha.t occurred after the phase-in would not save the claim from preemption. 
The relevant question is not .what manufacturers would do after the jury 
verdict in question but what they would have done when the relevartt version 
of Standard 208 was promulgated if they had anticipated that they could later 
be held liable. · 

*30 CONCLUSION 
The judgment of the court of appeals should be affirmed . 
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