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Brett Kavanaugh - Elian Covnzal'ez:

= Allegation: : ;Mr. KaVanaugh challenged the.Clinton;admlnistration’s decision to return Elian' R

Gonzalez, a Cuban citizen, to hi_s legal guardian — his father in Cuba. -

| Fa‘cts: _

: Mr Kavanaugh was asked to represent ona pro bono basrs six-year-old Ellan and his

‘American relatives after the Eleventh Circuit had ruled against Elian. ‘M. ‘Kavanaugh
was involved in filing a petition for rehearing en banc by the Eleventh Circuit, as well as

‘an appllcatron for a stay and- a pet1t10n for wnt of certloran from the uU.S. Supreme Court. - |

" The narrow questlon before the court was not whether or not Ellan should be returned to E

Cuba, but whether it was proper for the INS to make a decision to return Elian w1thout
even con51der1ng the merits of his case — w1thout a heanng of any kind. - '

e fAfter his mother d1ed at sea wh11e attemptlng to bring Elran to the United States

Elian filed for political asylum through his “next friend” on several grounds, ,
including that he fearéd persecution at the hands of the commumst totalltanan '
Cuban government if he were returned "

v M.Under 8 U. S C. 1158 “[a]ny ahen who is physwally present in the Un1ted

States... may apply for asylum.” However the INS determmed that because.of
‘Elian’s age, the application had no legal effect and it therefore did not have to
- consider the merits of the application or reach the question of whether El1an S
fears of persecutlon were well founded

} v | .The Lawyers Committee for Human R1ghts explalned in its amicus bnef before :

the 11™ Circuit, “the 1mpl1cat10ns” of the INS’s no-heanng, no-interview

procedure for minor asylum applicants.are qu1te serious.’ Amrcus brref of Lawyers’
Committee for Human Rrghts at 19. : B o ' L :

The Eleventh C1rcu1t recogmzed the merits of the arguments set forth by Mr. Kavanaugh '

on behalf of his clients. Nevertheless, the court upheld the INS’s authonty to interpret

the law because of the great deference that it had to grant an executive branch agency. In
} rendenng its opinion, the court expressed senous concerns with the action taken by the

agency

“We have not_the sl1ghtest 1llu51on about the INS’s cho1ces the choices—':\-i =
- about policy- and about’ application of the pol1cy—that the INS made in this

- case.are choices about ‘which reasonable people can d1sagree Gonzalez V. Reno
L0212 F.3d 1338 1356 (2000) (emphasrs added) R

: “The ﬁnal aspect of the IN S pol1cy also worries us some. Accordlng to the

- INS policy, that a parent lives in a communist-totalitarian state is-no special

- circumstance . . . to.justify the consideration of a six-year-old child’s asylum .
... We acknowledge as a w1dely-accepted truth, that Cuba does violate



: human nghts and fundamental freedoms and does not guarantee the rule of
. law to people lrvmg in Cuba ? Id. at 1353 '

. “But whatever we personally m1ght th1nk about the dec1s1ons made by the

Government, we cannot properly conclude that the INS acted arbltranly or
“abused 1ts d1scret1on here ? Id at 1354 ' »

The representat1on of Elian Gonzalez and his Amerlcan relatives was. nonpart1san In
fact, lawyers who brought Mr. Kavanaugh into the case included Manny Diaz, currently -
the Democrat Mayor of Miami, and Kendall Coffey, a prominent M1am1 Democrat and :

d former U.S. Attorney in the Chnton Just1ce Department
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QUESTIONS PRESENTED

1L The Refugee Act of 1980, as amended and codlﬁed e

at 8U.S.C. § 1158(a)(1) prov1des that “any alien” may “apply”

~ for asylumand receive an asylum hearing. In contrast to the
- Eleventh Circuit’s ruling in this case, at least five other courts

of appeals — the D:C., Second, Third, Fourth, and Flﬁh Circuits

- —have held that this statute creates a liberty or property interest
“in petitioning for asylum that cannot be deprived without due
~process. . The first quest1on presented is whether an-alien hasa
liberty.or property interest in petitioning for asylum that cannot
‘be deprived. without due process - namely, a hearmg and an

opportumty to be heard

2 The Refugee Act of 1980 provrdes w1th exceptlons

' not applrcable here, that “any alien” may “apply” for asylum and

receive an asylum hearing. See 8 U.S.C. § 1158(a)(1). Elian

} Gonzalez is an alien and has applied for asylum The 1998 INS
Guidelines for Children's Asylum Claims recognize theright of

minor aliens-to apply for asylum and receive asylum hearings.
The second question presented is whether the INS’s refusal to -
grant Elian Gonzalez an asylum heanng violates the plain

e meanlng of8 US.C. § 1158(3)(1)

3. The court of appeals accorded Chevron U.S. A Inc.

v, NRDC 467U.S. 837 (1984), deference to opinion letters and
‘an mformal memorandum of the INS. In Christensen v. Harris
County, 120 S. Ct. 1655 (2000), this Court held that Chevron

deference does not extend.to informal agency action such as

opinion letters.- -Contrary to the Eleventh Circuit, the D.C.
~ Circuit recently suggested that Christensen. may preclude courts

from extending Chevron deference to opinion letters issued i in

. an informal adjudication. -The third question presented is

whether Chevron deference applies to oprmon letters 1ssued in

an mformal adjudlcatron




4. "The fourth questlon presented is whether the court '

of appeals. otherwise erred in upholding the INS’s decision not
to hold an asylum hearmg for Ehan Gonzalez See infran.11.

LIST OF PARTIES AND RULE 29, 6 STATEMENT

G

The partles to this Petmon are as llsted inthe caption of

“the case, with the followmg pames as addltlonal Respondents '

’Dons Meissner, Commlssmner Umted States Immlgratlon and

Naturallzatlon Servxce L

‘Robert Wallis, Dlstnct Dlrector Umted States Imrmgratlon and .

Naturallzatlon Serv1ce

* 'United States Immlgratlon and Naturalization Service;

. United States Department of Justice. e

Pursuant to Supreme Court Rule 29.6, Petitioner states

“that the Petitioner is not a nongovernmental corporation and

therefore has nothing to disclose under- Supreme Court Rule o

206, R
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INTRODUCTION

ThlS petmon raises three prlmary legal issues that boxl

L down to asingle stralghtlorward question: Canthe INS deprive
_an alien child of his statutory and constitutional right to apply
- for asylum ‘without conducting any hearing of any kind —or

even interviewing the child himself? The INS contends that 1t_

“is not required to conduct any hearlng, or even interview an-

alien child seeking asylum, if the chiild’s parent wants to return -
the child to'his former country.. The INS advances this position

- even though a hearing or interview, if conducted, necessarily
‘could reveal evidence that the child faces a risk of persecutlon
o in returmng to his former country.’ : '

The INS’ s procedural approach is dramatlcally
inconsistent with -the Due. Process ‘Clause  of the Flfth
Amendment (which requires a hearing before a “person,”
including a child, is deprived of a liberty interest) and with the -
Refugee Act of 1980 (which expressly prov1des that “any alien,”
which on its face includes an alien child, may “apply” for-asylum

- vand recelve an asylum hearmg) See 8 U.S.C. § 1158(a)

Asthe Lawyers ‘Commlttee for HumanRights explamed '

- in its amicus brief in the court of appeals moreover, “[t]he

implications” of the INS’s no- hearlng, no- 1nterv1ew procedure

- for minor asylum applicants are “quite serious.” Amicus Brief
~of Lawyers’ Committee for ‘Human Rights, at 19. .-The

Lawyers’ Committee pointed out-the example of a young

- Togolese girl- who -applied: for “asylum, but whose parents
“‘demand[ed] that the Attorney General dismiss their daughter’s
“asylum claim [so] that she be returned to Togo” — where ° ‘she

-+ . would be forced” to endure severe physical abuse. Id: In such
- a case, as the Lawyers’ Committee explained, the  INS’s

,posmon would ‘not requ1re an asylum hearmg (or even an

’ mterv1ew of the girf). S ‘ S

ko The INS may try to dlscount such examples but it cannot .

: » ’,Wrthout a hearmg or even an 1ntemew, the INS.cannot plausibly claim

(contmued D)



. Inthis case, no one can say for sure what would happen . -

“at the asylum hearing — whether INS immigration  officials

- would find that Elian Gonzalez has a risk of persecution if he |

returns to Cuba. The court of appeals frankly acknowledged

- that “we expect that a reasonable adjudzcator might find that
’ [Elian’s] fears were ‘well founded.” > Pet.. App. 30a-31a n.26.

(emphasis added). In any event, predlctlons and debate about

' the' possible substantive outcome of the asylum hearmg are
speculative and m1splaced for the question here concerns the .
process- that the INS must employ to. make the asylum

' determmatlon

In-an 1mm1gratlon case dec1ded nearly a half-century
ago Justice Jackson posed the question at the heart of this case:
" “[D]oes it matter what the procedure is?” Shaughnessy V.
United States ex rel. Mezei, 345 U.S. 206, 224 (1953) (opinion

of Jackson, J., joined by Frankfurter, J.). He responded to his =

own question that“[o]nly the untaught layman or the charlatan

lawyer can answer that procedures matter not. Procedural_
- fairness and regularlty are of the 1nd1spensable essence of i

~ liberty.” Id.

Thrs case is about procedural farrness and regulanty

the procedures to which alien children seekmg asylum are

~ entitled under the Refugee Act of 1980, as amended and

codified at 8 U.S.C..§ 1158(a), and under the Fifth Amendment.
~ to the United States Constltutron Our petrtron raises three ) ’

‘prlmary questlons

First, the constztutzonal questlon ra1sed by.the petrtron

s Whether allens seeking asylum have due process rights in |

S

2 G contmued)

that it will discover the facts that could demonstrate a well founded fearof -
persecution., That is ‘precisely why a heanng is ‘central to the notion of -
* procedural due process. See Marshall v. Jerrico, Inc., 446 U S. 238 .

(1980).

‘ connection with an asylum application' Relying on its l6-year-v
* old precedent in Jean v. Nelson, 727 F.2d 957 (11th Cir. 1984),

the Eleventh Circuit held that aliens seekirg admission to this
country (1nclud1ng aliens seeking asylum) have no due process

- rights whatsoever. - In the Eleventh Circuit’s view, such aliens
' possess neither an inherent liberty interest under the Due
- Process Clause in seeking asylum nor an interest created bythe
- Refugee Act of 1980." The D.C., Second, Third, Fourth, and.
" - Fifth Circuits have reached the opposite conclusion, holdlng that -
the Refugee Act of 1980 gives aliens seeking asylum an interest -

in petrtlomng for asylum that thereby triggers at least the basic

_due process rights. See, e.g., Selgeka v. Carroll, 184 F.3d 337,
342 (4th Cir, '1999) (“An asylum applicant is entitled to the

minimum due process that these cases [such as Meachum v.

) . Fano 427U.8. 215 (1976)] envision.”).

' The circuit sp11t on the due. process issue is deep, it is.
recognized by scholars and commentators, and it is ripe for -

" resolution by this Court.: The issue is important to the rights of

aliens (including the thousands of alien children in this country)
and to the Government’s administration of the asylum process.

'And resolution of the due process. question is critical to the

outcome of this case: Ifaliens seeking asylum have due process

- rights, then alien children seeking asylum are, of course, also
 entitled to due process in seeking asylum (which, at a minimum,
. would entail an interview and some kind of hearing for-a child

asylum appllcant) See, e.g., Parham v. J.R, 442 U.S. 584
(1979); ¢f. INS Guidelines for Children sA.sylum Claims 19-
(Dec. 10, 1998) (discussing how to interview minor children -

~who apply for asylum and may “lack . .. maturity”).

Second, apart from any requrrements dictated by the

- Constitution; the Refugee Act of 1980 grants alien children who
- apply for asylum the right to ‘an asylum hearing.” The plain :
language of the statute requires-an asylum hearmg for “any
alien” who has “applled” for asylum. The statutory language is
clear and unamblguous “An allen child is plamly mcluded in the
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~ broad term “any"alien,""and_Ellan'Gonialezvhas in fact applied
for asylum under any plausible definition of the term..The

INS’s Guidelines themselves recognize, mMoreover, that even.
- very young children may apply for asylum. The INS’s contrary -
' interpretation adopted in this case flouts the statutory text and
.. -is therefore not entitled to' Chevron deference. 'See. INS v.: -
' 'Cardoza-Fonseca 480 U.S. 421, 446-47 (1987); id. at 453

(Scalla J)(“INS’s mterpretatlon is clearly inconsistent with the
-~ plain meanmg" and thus entitled to no deference). -

Whlle the plain language is controllmg, it bears empha51s ‘

‘that the plain language is fully consistent with sound policy for
resolution of asylum applications submitted by minors. Indeed,
‘before this case; the INS’s Guidelines*and the INS’s most
* closely analogous regulation’ prov1ded that alien children
applymg for asylum should receive an asylum hearing. See8

CER. §:2363(f).+ In short; “U.S. law, regulations and .
guidelines clearly recognize that children may apply for asylum -
'1ndependently of their parents. .So, too . . do international law -
- and guidelines.” -- Amicus Brief of Lawyers Commlttee for

Human nghts at 16.

Third, the petition raises an 1mportant add1t10nal

” question regarding the scope of Chevron deference. The court
of appeals erroneously extended Chevron deference to the -
. INS’s 1nterpretatlon although it was set forthin an internal INS

memorandum and three opinion’ letters-. In Christensen v,

" Harris County; 120'S. Ct. 1655 (2000), this Court squarely held‘ ’
that' Chevron deference does not apply to an agency

~ interpretation’ of a statute that is “contained in an. opinion
“letter,” as opposed to an mterpretatlon “arrived at-after, for

: example a . formal adjudication. or notice-and-comment. .
rulemakmg ” Id. at 1662 (empha51s added) The Court added

R unequlvocally = that * [1]nterpretat10ns such as those in

. opinion letters, : polrcy statements, agency manuals, and - |
) enforcement guldelmes -all of which lack the force of law= do

not warrant Chevron—style deference » Id. The court of appeals

5

* in this case thuserroneously accorded Chevron deference to~

precisely the kinds of informal agency interpretations (opinion
letters in-an “informal adjudication,” see Pet. App. 147a-48a)

: that under Chrzstensen are not entltled to Chevron deference ‘

Even though- Chrzstensen was: decrded less than two

7 months ago, the D.C. Circuit has. already suggested (contrary to

the Eleventh Circuit’s decision) that Christensen may prohibit
Chevron. deference to opinion letters ‘issued in ‘informal
adjudications. ~ See Independent Ins. Agents of America v. .

* Hawke, 211 F.3d 638, 643 n.2 (D.C. Cir. 2000). While the

d1vergence is obviously not as deep as the circuit split on the
due process-issue; the dlevelopmg confusion in the court of

. appeals on ‘such a recurring issue warrants review and
-~ clarification. That is particularly true in this case given that the

court “of appeals’ .Chevron. error undeniably affected its
resolutlon of this case.- See, eg, Pet App. 13a-26a 32a.

“Inan ordmary case then, certiorari would be warranted ,

i _based on (1) the importance of these legal issues, (ii) the deep
. CerUIt split on the due process issue, (iii) the court of appeals’

clear error in failing to heed the plain language of the statute, -

(iv) the court’s error applying Christensen, and (v) the'
confusion in the lower courts: onthe Chevron/Chrzstensen issue. - '

" This is no ordinary case, to be sure and that raises the
question whether this is an appropnate case for this Court to
resolve those important and recurring legal issues. We think so.

" Indeed, even absent the important legal issues at the heart of
- this petition, there is plamly a national need that this individual

case be decided corréctly and be decided by this Court. The

, -extraordmary importance of this individual case—to the United

States (with its myriad congressronal denunciations of Cuba’s
gross human rights abuses), to the Cuban-American community, .

- to the American citizenry more broadly, and to the Gonzalez
family - is too obvious to require extended ‘discussion. That

factor alone justifies this Court’s review. Only this Court has- -




- the constitutional stature and moral authority to render the final
- word that will stand the test of time in this d1v131ve difficult, and

' -nat1onally momentous matter.

~The petition should be granted The 1mportance of this -

case — partlcularly when coupled with the. s1gmﬁcance of the

Ly underlying constitutional and statutory issues, the circuit splits
and confusion, .and the court of appeals’ errors — demonstrates _

the compelling need for this Court’s. review.

R In order to ‘ensure - expedition - in this case, we
i respectfully request that the-Court grant certiorari dur1ng the -
summer. If'so, counsel for petltronerwﬂl work with counsel for -

respondents to devise and propose an expedited brleﬁng and

argument schedule -that would result ‘in oral. argument 1f L

o p0551ble no later than October 2000.
‘ ‘ OPINIONS BELOW

, The d1strlct court s oplnlon is reported at 86 F. . Supp. 2d
1167 and is reprlnted at Pet. App 47a-108a. :

" The Eleventh Circuit’s opinion grantlng an 1nJunctlon .

pending-appeal is unreported and is reprinted at Pet. App. 33a-

" 46a. The Eleventh Circuit’s opinion on the merits, whichisnot
. yet reported is reprinted at Pet. App. la-32a. The Eleventh -

. Circuit’s - opinion denying the . petition for rehearlng is
’ .unreported and is reprmted at Pet. App. 146a-150a.. '

JURISDICTION

- The district court had Junsdlctlon under 28 U S. C O
§§ 1331, 1346; 1361, and 2201.  The court of appeals had . -
Junsd1ctron under 28 U.S.C.-§ 1291, Thls Court has Junsdlct1on',
. under 28 USC. § 1254(1) ' ,

PROVISIONS INVOLVED

. The relevant constitutional, statutory, and regulatory
provrsrons are set forth in an addendum at the end of th1s brlef

- -.App 3a-4a

. ” V ) - 7 .
 STATEMENT ’oF THE CASE
A Background :

Petitioner Elian Gonzalez was born in December 1993 ,'
to Elizabeth Brotons and Juan Miguel-Gonzalez. In the pre<
dawn hours of November 22, 1999, when Elian was nearly six -

; years old; his mother and twelve other Cuban nationals boarded

a small,mot_orboat and attempted to-reach the United States.

. The next day, the boat capsized in windy conditions and rough

seas. Eleven of the passengers died, including Elian’s mother.

~ Elian survived by clinging to an inner tube. Pet. App. 3a. -

. ~Two days later, two fisherman rescued Elian. Elianlater
was taken into INS custody and brought to a hospitat in Miami
to recuperate from his ordeal. Elian’s great uncle, Lazaro
Gonzalez, contacted the INS and visited the boy in the hospital. -

Upon' Elian’s release, the INS paroled Elian into his great, - °

uncle’s care, and Elian went to live. w1th his great uncle.- Pet

“Soon" thereafter Lazaro Gonzalez ﬁled an asylum . -
apphcatlon on Elian’s behalf, which was followed by a similar -

 application signed by Elian himself. Lazaro Gonzalez ﬁled a ..
third application after a Florida state court judge, in a now-_
dissolved order, .granted Lazaro temporary custody of Elian.
‘Each application stated that petitioner Elian Gonzalez “is afraid .
to_return to Cuba” on account of a well- founded fear of. ,
~ persecution. For support, the applications stated that many ..
‘members of Elian’s family have been persecuted by the Castro

regime by being imprisoned and harassed. The appl1cat1ons also

_stated that Elian, if returned to Cuba, would be used as a- -
Qpropaganda tool for the Castro govemment and would be
) ;1nvoluntar11y 1ndoctr1nated Pet. App. 4a

. B. The INS’s Admmustratxve Process ’
Through ‘Cuban - officials, TJuan Miguel - -Gonzalez

“eventually expressed hlS views that he wanted his son returned '
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- to hnn ‘InD"écember 1'999 INS officials conducted intervié\ns ;

of Juan Miguel Gonzalez and of Lazaro Gonzalez -(with

. "‘Lazaro’s daughter Marisleysis). - The INS never interviewed
 Elian Gonzalez about the asylum applrcatzons whether he had

" afear of persecution, or whether there was a possible conflict ‘
’ of lnterest between him and his father Pet. App. Sa.: o

identical letters to Lazaro Gonzalez and his attorneys. See Pet.
App: 132a-l35a, l36a-l39a ‘The letters stated that INS

applications filed by and on behalf of Elian Gonzalez were void

" and required no further consideration. The letters further stated .-
" that “we have determined that Mr. [Juan Mlguel] Gonzalez-
Quintana has the authority to speak for his son in immigration
'matters. After carefully considering all relevant factors, we -
have determined that thereis no conflict of interest between Mr.

: Gonzalez-Qumtana and his son, or any other reason, that would -
“'warrant our decllnlng to recognize the authorlty of this fatherto -
speak on behalf of his son 1n 1mm1gratlon matters > 1d. at133a,

l37a .

One Week later on January 12, 2000 Attorney General- :
. Janet Reno sent a letter to Lazaro Gonzalez’s attorneys. - See.
- Pet. App. 140a-145a. The Attorney General stated that she was
. “unaware of “any basis for reversing Commissioner Meissner’s
~_ decision that Juan Gonzalez — Elian’s father — has the sole . -
o authonty to speak for hrs son on 1mm1gratlon matters.” Id at’
"141a, ' ~ R P T e

Aﬂer thrs lltlgatlon commenced; the INS produced a
copy of alegalr memorandum written by the General Counsel of
- the INS for Commrssroner Meissner (and srgned ‘approved” by
‘the Commlsswner) Pet. App..109a-131a. The memorandum -
states that “a child’s rlght to seek asylum independent of his =~
: parents zs well establzshed . While Section 208(a)(2) of the -

-On - January 5, 2000 “the Executlve Associate .
’ Commlsswner of the INS for Field 'Operatlons sent virtually

Commissioner Doris Meissner had concluded that the asylum

L INA describes certam exceptlons to thrs rlght those exceptlons
. -are not applicable to' this case. ' There are: no age-based -
__ restrictions on applyzng for. asylum Because the statute.does

not place any age restrictions on the ability to seek asylum, it-

 mustbe taken as a given that under some circumstances even a

very young child may be: considered for a grant of asylum 7 Id

- at 123a-124a (emphasrs added).

Desplte this analysis, the memorandum concluded that

R “[t]he INS may give effect to the father’s request for the return

of his child by not accepting or adjudicating the application for

, asylum submitted under Elian’s signature.” 7 Pet. App. 131a..

Gy thrgatlo»n in the District Court .
‘OnJ anuary 19, 2000, petitioner filed a complalnt inthe

- ,Unrted States District Court for the Southern District of Florida
- for injunctive and mandamus  relief 'to-compel the INS to"
-adjudicate his’ asylum application as required by the _Refugee

‘Act of 1980 and the INS’s implementing regulations. ' The

-~ complaint contended that the INS’s actions in the case had .
- violated Elian’ s constitutional, statutory, and regulatory rlghts
. Pet. App. 60a-61a.

- On January 27 2000 the INS moved to dlsrnrss andon

a ,March 21, 2000, the district court granted the INS’s motion.

~ “Citing- Jean v. Nelson, 727 F.2d 957 (llth Cir. 1984), the
- district court concluded that petmoner had no due process

- ’rights in. connection with the asylum proeess. Pet. App. 90a.

The de0151on in Jean had held that, in connection with the

‘asylum process, excludable aliens have no inherent due process

rights, nor any procedural due process rights created as a result

o of the statutory entitlement to seek. asylum provided by 8
- US.C.§ 1158(a)(1) , t

As to the statutory clalm the «district court
acknowledged that 8 U.S.C. § 1158(a)(1) states that “[a]ny

; alien . ... may apply for asylum.” Pet. App. 92a493ia, Although
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_recognizing ‘that Congress has carved' out specific rules for
children in other immigration statutes (but not here) and that

" Congress had created several other exceptions to the asylum .
application process (none covering applications by cluldren) the-
court stated that the phrase “any alien” was ambiguous as to

whether it covered alien-children. /d at 100a-105a.  The

~_ district court concluded, therefore, that the INS was entitled to' -

Chevron deference in refusmg to process Elian- Gonzalez s
asylum appllcatlon Id: at 105a. :

oD thlgatlon in the Eleventh Clrcmt

1. On_Apr_ll 19; 2000, __the Eleventh Clrcult issued an

opinion granting an injunction pending appeal. The injunction
prevented Elian Gonzalez from departing the United States and

required the Government to take steps to prevent his departure

" while the appeal was pend1ng Pet. App. 46a.

In grantmg ‘the injunction, the court of appeals stated

that “Plaintiff has made a ‘substantial case on the merits’ of his. V

g appeal 2 Pet App. 36a The court stated;

' The statute in this case seems pretty clear. Sectlon ‘

1 158(a)(‘1)pr_ov1des that “{a]ny alien.. vlrrespectlve of

such -alien’s  status, ‘may- apply for asylum Plaintiff

appears to come within the meaning of “[a]ny alien.”
~See8US.C:§ _1101(a)(3) ‘And'the statute plainly says

that ‘such. ‘an.alien “may apply for asylum.” =~ We,

therefore, question the proposition that, as a matter of

-+ law, Plaintiff (unless his father consents) cannot exercise " o
the statutory right to apply for asylum. ... Congress’s -

provision for “‘any alien”:is not u_ncertain in meaning' just
“because it is broad. o '

| 'Id at 39. The court of appeals noted that “the INS cannot ; -
properly. 1nfnnge on the plain language of the statute or the clear
congressional purpose underlying it.” /d. ‘at 40a. The court

; 'also pomted out that the “[t]he ex1st1ng INS regulatlons do

11

 envision situations where a minor may act on his own behalfin
- immigration matters . . . .[and] under some circumstances, may
- seek asylum against the express wishes of his parents. Also, the

INS Guidelines for Children’s Asylum Claims .. . envision that

. young children will be active: and independent participants in the
~asylum adjudication - process.” Id  at 40a-41a (footnotes
- omltted)

" Asto Elian’s case, the court stated that* [n]ot onlydoes

: v1t appear that Plaintiff might be entrtled to apply personally for

asylum, it-appears that he did so. Plalntlﬁ' - although a
young child — has expressed a w1sh that he not be returned to

 Cuba. He personally signed ‘an application. for asylum.

Plaintiff's cousin, Marisleysis Gonzalez, notified the INS that
Plaintiff said he did not want to:go back to Cuba. And it

- -appears that never have INS officials attempted to interview

Plaintiff about his own mshes " Pet. App 43a-44a.

2. Althoughit granted the 1nJunct1on on Junel 2000,
addressing the appeal on the merits, the court of appeals:

* affirmed the district court. Pet. App. 1a-32a First, as to the
due process claim, the court ruled that it was constrained by its -
en banc decision in Jean v. Nelson, 727 F.2d 957 (11th Cir. -

1984), to rule that Elian Gonzalez: had no procedural due
process rights in connection with his application for asylum,
whether through an inherent liberty interest or a liberty interest -

_ created by the Refugee Act of 1980. Pet. App. 8a.

~ Onthe statutory questxon the INS had: contended inthe

“court of appeals that a child cannot ordinarily “apply” for

asylum over the objection of his parent, that Elian Gonzalez

“thus had niot really “applied” for asylum, and that the asylum
- applications were void. The court of appeals stated that the
statute provides that “any alien” may “apply” for asylum and

that the INS is required to adjudicate any such application. Pet.
App. 11a-12a. But the court of appeals ultimately concluded
that the statutory term “apply” was amblguous and the court
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" thus extended Chevron deference to the INS S 1nterpretatlon of

the statute. Id: at 13a-26a; The court made clear, however

" ‘that the INS’s interpretation was merely * ‘within the outside -
~ border of reasonable choices.” Id. at 32a; see also id. at. 23a .
. (“We are not untroubled by the degree of obedience that the -

INS policy appears to give to the wishes of parents, especially

parents who are outside this country’s jurisdiction. 7); id. at 24a.
- (fwe cannot disturb the INS policy in this case JUSt because 1t‘
-mlght be 1mperfect”) .

3. On June 14, 2000 petltloner ﬁled a petltlon for'
' rehearlng and rehearing en -banc. “On ‘the Chevron issue;
petitioner emphasized that the panel’s decision was inconsistent” -
with this ‘Court’s recent decision in Christensen v. Harris -
‘County, 120°S. Ct. 1655 (2000), handed down onMay 1;2000.
Specifically, - petitioner  pointed out that the  Court in -

Chrzstensen held that Chevron. deference does not extend to

“opinion letters, ... policy statements, agency manuals, and
enforcement gurdelmes 7 120S. Ct. at 1662; and that the INS’s

interpretations in'this case were contalned in‘opinion letters and

an internal memorandum - premsely the kinds of mformal ,

agency actions that Chrzstensen said do'not warrant deference.

The court’ of appeals denied the petltlon for en banc

" review, and the: panel issued " an -opinion, . " The . courtv
distinguished Christensen on the ground that " the agency”

decisionmaking in this case was an “informal adjudlcatlon

- Pet. App. 147a. "The panel said ‘it would. not interpret
Christensen 1o apply to opinion letters m mformal agency'll -
adjudlcatlons Id at149a; - o ‘

-3

v REASONS FOR GRANTIN G THE WRIT

“ L " THE CIRCUITS ARE DEEPLY SPLIT 'ON THE

" 'QUESTION - WHETHER = ALIENS SEEKING

ASYLUM HAVE PROCEDURAL DUEPROCESS

© RIGHTS, AND THE ELEVENTH CIRCUIT’S
~ - DECISION DENYING SUCH RIGHTS. IS
ERRONEOUS.

'The Due Process Clause of the Fifth- Amendment

E :prov1des that “[n]o person shall be . deprived of life, liberty,
_ or property without due process of law ” U.S. Const. amend.

v. “The requirements of procedural due process apply only to -

: 'vt"he ‘deprivation - of -interests encompassed by the_ [Fifth]
* Amendment’s protection of liberty and: property.” ' Board of '

Regents v. Roth, 408 U.S: 564, 569-70 (1972). Ifa person’s

'llberty or property interest is at stake, the “Constitution’s

cornmand of due process’ ordlnarlly requires “prior notice and
a hearing” before a deprivation of that interest. United States
v. James Daniél Good Real Property, 510 U.S. 43,53(1993).

A person’s llberty or property interests stem from one
of two sources. First, federal statutes may create liberty or

-, property interests that cannot be deprived. without procedural

due process.  See Vitek v. Jones, 445 U.S. 480, 488-91 (1980);
Goldberg V. Kelly,‘397 U.S. 254, 261-62 (1970). - Second,

' individuals have certain “core” liberty or property interests that
~ cannot be deprived without procedural due process. See
- Kentucky Dep 't of Correctionsv. Thompson, 490 U.S. 454, 460

'(1989) (protected liberty interests “may arise from two sources

— the Due Process Clause itself and the laws” of the federal

: govemment or States) oo b

. The Court has- eXtended “the same procedural protections to-
statutonly created nghts as’ to ‘core’ nghts - Tribe, American

Constitutional Law 710 (2d ed. 1988)
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SRR In thls case, both sources apply F1rst as most courts of |
i appeals other than the Eleventh Circuit have held, the Reﬁxgee T
~“Act of. 1980 gives aliens seekmg asylum a- libetty or property‘;j' s

“interest in applying. for asylum that cannot be deprived without

- due process.. - Second, even apart from.the statute, aliens”
_ seekrng asylum possess a core liberty i interest in seeking’ asylum L

| v_,that cannot be depnved w1thout due. process

_ - Resolution of the due process issue would clearly alter
- theoutcome of this case, which makes this case a proper vehicle:
" for addressing the question. - Elian Gonzalez never recéived a -
" hearing (the central requirement of ‘due process) indeed, the
-INS never even 1nterv1ewed h1m in connectlon w1th his asylum o

apphcatlon

- ,,Creates Procedural Due Process nghts

vl The Reﬁlgee Act of 1 980 estabhshed a unlform nght for L " o
B ahens to seek asylum LS L 5
7 ~ ]Any ahen who is physrcally present 1n the Unlted States 2

zrrespectzve of E
such alien’s status may apply for asylum in accordance -

. or who arrives in the United States .

w1th this sectlon

S 8 US C. §-1158(a)(1) (emphasls added) Except in: certaln:j-f'ff. RN &
o statutorily specified circumstances not applicable here, an alien - -

who applies for: asylum must receive.a hearing. See 8 U.S.C.§ -~ =

- INS: regulatlons ‘extensively set “forth the =

U 1158(a)2).

: ,-“procedures governing asylum applications 2 and, consistent with ;
~the statute, state that “[t]he Service shall adjudlcate theclaimof - *
. eachasylum apphcant whose appllcatlon is complete 78 C F R.

§ 208 9(a) : L ‘

S “Byi its plam terms the Refugee Act grants all ahens an" -
enntlement 1o’ apply for asylum ThlS Court S precedentsil B

AL lee'Circuits A:r'e'vDVivided on the Q'uestion_v”v
" Whether the Refugee Act of 1980 Grants .
_'Aliens an Entitlement to Seek Asylum That .

¥ estabhsh that thlS entltlement quallﬁes as a. protected 1nterest L
: ‘undertheDueProcess Clause. See Logan v. szmermanBrush_
7 Co.;/455 U.S. 422, 431 (1982) (statutory “right to use, .

~ adjudicatory - procedures” is 4. “property” rrght triggering
. '_,approprlateprocedural protectlonsunderDueProcess Clause);
- see also Meachum'v. Fano, 427 U.S. 215, 226 (1976); Bishop
v: Wood, 426 U.S. 341,344 (1976) Goss'v. Lopez, 419 U.S. -
© 565, 572-73 (1975); Goldberg v. Kelly; 397°'U.S. 254, 262

(1970). Asaresult; the Government may not deprive an asylum

' applicant of his entitlement to seek asylum w1thout prov1d1ng .
' certam procedural due’ process protectlons

" This Court has never dlrectly addressed the questlon' i
whether the Refugee Act of 1980 creates a liberty ‘or property

- _interest for purposes of the procedural protections of the Due

.. Process Clause. Confusion reignsin the lower courts, however,
. and the courts of appeals are deeply divided on the issue. “The

_ -constitutional standards to. be’ applied to exclusion cases,

~ wherein'the government has refused to admit into the country o

" persons from other nations who have arrived at United States

- .7 borders, are less than clear. "3 Rotunda and Nowak Treatise
. = on Constitutional Law 65 n.102 (1999) (c1t1ng cases on split); -
see also Joneés, The Fifth Amendment Due Process Rights of -

" Interdicted Haitian Refugees, 21 Hastmgs Const. L.Q. 1071,

- 1093 (1994) (“a split has developed among lower-courts as to-

- the extent to which unadmitted foreigners have due process

- rights”); Miller, Aliens’ Right to Seek Asylum, 22 Vand. L. J.

-+ ‘Transnational Law 187, 204 (1989) (“the mrcurts are spht as to ;
whether ahens have due process nghts”) ST :

Smce 1980, theD C.; Second Thxrd Fourth and Flﬁh .

= Crrcurts (atid arguably the Seventh) have properly concluded
o that the entitlement to seek asylum granted by the Reﬁlgee Act -
B 'trtggers correspondlng procedural due: process ‘rights ‘in

connection with asylum-related proceedlngs We w1ll bneﬂy

b chromcle the leadmg 01rcu1t dec151ons o




T ’ j‘.1'.'_6;a , .
' In Selgeka v. Carroll, 184 F.3d 337, 342 (4th Cir.

~.-1999), the Fourth Circuit held that the statutory right to seek
““asylum also created a constitutional right to due process in -

asylum-related proceedlngs See id. (“An‘asylum applicant is
entitled to the minimum due process that these cases [such as
- Meachum] envision.”).* - - T

- The Third Circuit srmrlarly has held that the Refugee Act
© creates suchaprotected llberty interest. Marincasv. Lewis, 92
- F.3d 195,204 (3d Cir. 1996).} Asaresult there are “minimum -~
~ due process rights required by fairness to' which all asylum

- applicants are entitled.” Id. (citing Hewiit v. Helms, 459 U.S.

460, 472:(1983) and Meachum, 427 U. S. 215). The court

added that “Ip]recisely what minimum proceduresare due under

a statutory right depends on the circumstances of the partlcular :
situation.” Marincas; 92 F:3d at 203. The court explained, in -

addition, that other “[c]ourts have recogmzed that aliens

- seeking asylum are entltled to some due process protection.” ..

' Id at 203.-n8 (cltmg Second Circuit cases)

~TheD. C. C1rcu1t likewise has squarely concluded that

an allen has “a Fifth Amendment procedural due process right

to petition the govemment for political asylum.” Maldonado-

- Perezv. INS, 865F.2d 328, 332 (1989) That due process right

- requires — at 2 “minimum” - “some form of meamngful or falr
hearing.” 1d. IR : :

4

The Fourth Clrcurt reJected any suggestlon that an alxen seekmg

asylum has aninherent constitutional liberty interest in connection with the
" asylum: process, as Opposed to a statuterily created interest that triggers
procedural dué process protections. See 184 F.3d at 342 (“Aliens have no

independent’ constrtutronal nghts m an asylum procedure ") (emphasrs B

added).

o3 The: 'Thrrd Crrcmt, too stated thatv aliens have’no inherent
constitutionally protected liberty i interest in seeking admission, but do have
a statutorzly created enutlement that tnggers procedural due process.

g

“The Second Circuit sirnilarly has held: “In the absenCe:. |

of protected interests which originate in the Constitution itself;:
constitutionally protected liberty or property mterests may have
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their-source in’ positive rules of law creating a substantive

entitlement to a particular: government benefit.” Augustin-v.
Sava, 735 F.2d 32, 36 (2d Cir. 1984); see also Yiu Sing Chen’

v. Sava, 708 F.2d 869, 877 (2d Cir. 1983) (“refugee who hasa =
~“well-founded fear of persecutlon in his homeland has a

protectable interest recognized by both treaty and statute, and -

“his interest in not- bemg retumed” may enjoy due process

protectlon) ¢

The Fifth Circuit also has reached the same result:
“Besides protected interests whrch originate in the Constitution
itself, the Supreme Court has also  recognized that
constitutionally protected liberty or property interests may have
their source.in positive rules of law, enacted by the state or

. federal government and creating a substantlve entitlement to'a"

particular governmental benefit. In this case we conclude that

- Congress and the executive have created, at a minimum; a
- -constitutionally protected right 10 petition our government for

The questron of entltlement is based on the language of the statute

. which grants an- asylum hearing to “any alien” who is physically present

in the United States. Such aliens are indisputably “persons” for purposes
of the Due Process Clause. “Aliens . . . have long been recognized as

--‘persons’ guaranteed due process of law by the Fifth and .Fourteenth
Amendments.” Plylerv. Doe, 457 U.S. 202, 210 (1982). There wouldbe .-
- mo basis, therefore, for trying to draw a line between-excludable and

deportable aliensin determining whether the statute creates an entitlement

‘that triggers procedural . due process. See generaIIy Klingsberg,

Penetrating the Entry Doctrine: Excludable Aliens’ Constitutional Rights

~inImmigration Processes, 98 Yale L.J. 639, 658:(1989).” Even were such
"a line drawn, the majority of these cases concern excludable aliens (the

category hrstorrcally held to have fewer inkerent constltutlonal rights), yet
the courts granted due progess rights, ~.
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' polztzcal asylutﬁ ” Haztzan Refugee Center v. Smith, 676 F 2d S

. 1023, 1036-38 (5th Cir. Unit B 1982) (emphasrs added).

- Fmally, the Seventh Circuit has indicated that both a

- minor ‘child applying for asylum and his’ parents have due
process rights in connection with the minor’s asylum hearing.
‘See Polovchak v. Meese, 774 F.2d 731. (7th Cir. 1985).

o Although the case concerned the due process rights of parents
to be mforrned of their child’s asylum apphcatron the decision

. 'was premised on and assiimed the due process right of the child
~“to seek asylum over his parent’s obJectlon and. to receive-
procedural “due process protections. Accord DeSilva v -

B ‘DzLeonardz 125 F.3d 1110, 1115 (7th Cir. 1997). -

" Incontrast to those decisions, the Eleventh Circuit had i
previously held (and held again in this case) that the Refugee - °
Act of 1980 does not create an entitlement to seek asylum that

js thereby protected by the Due Process Clause. Inits 8-4 en

" “banc decision in Jean v. Nelson, _the Eleventh Circuit held that
"~ the Refugee Act grants aliens no entitlement to seek asylum R
and that aliens therefore possess no due process. rights in -

connection with asylum pro ceedings. Judge Kravitch dissented
for four judges, stating that “the Refugee Act of 1980 does
create at -a-minimum a constitutionally protected right to

. petition our government for political asylum” - an entitlement
that carries with it certain procedural due process rights for e
aliens seeking asylum 727 F.2d at 989 (quotatlon omitted) -

- , (emphasrs added)

~This c1rcu1t Spllt 18 deep, 1t is ripe, it is recogmzed by

- s'cholars and commentators, and it is obviously of critical

. importance to aliens who seek asylum and to the Government’s
- immigration policies. The Government takes the view that the

Eleventh Circuit’s decision in Jean v. Nelson is correct and that - '
. excludable aliens seeking asylum have no due process rights.- It )

is our submission, by contrast, that the D.C., Second, Third,

Fourth Fxﬁh and Seventh Clrcu1ts have correctly concluded

1

" \
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. that the Refugee Act of. 1980 creates an mterest in seekmg

asylum that triggers procedural protectrons under the Due
Process Clause. As the lopsided nature of the split ‘would.

E  -suggest, the Eleventh Circuit - the court that degided this case
~ . —has decided the issue erroneously. "This Court should grant " .

certiorari to resolve the split. As we will explain in SectionT.C

s below, moreover, resolution of thisissue would clearly alter the - -

outcome of this case, which makes this case a proper vehicle for

’ addressmg the question.

B, Even 'in the Absence of Any Statutorlly
. Created" Interest, Refugees ‘in the United
. States Whe Apply for Asylum Possess an
R Inherentleerty Interest in Seeking‘Asylum

- .. ThatIs a Protected Interest Under the Due

- Process Clause B :

In the 1950s, thrs Court ruled that aliens seekmg '
admlssron to this country possess no inherent liberty interest in
admission that would trigger procedural dueprocessrights.. See

- Shaughnessy v. United States. ex rel. Mezei, 345 U.S. 206

(1953); United States ex rel. Knaujf v. Shaughnessy, 338 U.S.
537 (1950); see also Landon v. Plasencia, 459 U.S. 21 (1982)
That is a different question, of course, from whether there is-a
statutorily created liberty interest. For that reason, these

-decisions in no way- affect or diminish our argument that the

S Refugee Act creates a liberty or property 1nterest for purposes :
- _of procedural due process : :

- That said, and even assuming these 19SOs-era decisions.-

- -are correct (whlch isa dubrous proposition’), the cases. do not

R

These decrsrons have lbeen descnbed as “patently preposterous

Hart, The Power of: Congress to Limit the Jurzsdtctzon of Federal Courts,
66 Harv. L. Rev. 1362, 1392-96 (1953), and among “the most shocking =
.decrsrons the Court has ever rendered » 2 Davis, Administrative Law -

(contmued D
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unadmitted aliens who are seeking asylum have an inherent
liberty interest -in seeklng asylum that triggers procedural
- protections under the Due Process Clause. Contrary to the
- Eleventh Circuit’s other holding in Jean, we submit that ahens
' seekmg asylum do possess such an'interest. -

‘ Because the exrstence of the statutonly created 11berty v
interest means that the Court need not reach this. alternative -

. ground for ﬂndmg a liberty interest, we touch upon it only

briefly. . “Aliens . ;. have long been recognized as ‘persons’
guaranteed due process of law by the Fifth and Fourteenth -
Amendments.” Plyler, 457 U S.at 210. “In‘a Constitution for -
oo a free people there can be no doubt that the ‘meaning- of .
- “liberty’ must be broad indeed.” Board of Regents v. Roth, 408 -
©U.S.564,572.(1972). The Court has long rejected the concept

that “constitutional rlghts turn upon whether a governmental
benefit is characterized as a - nght or as a ‘privilege.”” /d

“Whether any procedural protections are due depends on the

extent to which an individual will be condemned t0: suffer

| -~ grievous loss.”” . Morrissey v. Brewer, 408 U.S. 471, 481

(1972) (quoting Joint Antl-Fasczst Refugee Committee v.

McGrath, 341 US. 123, 168 (1951) (Frankfurter, J.

concurring)).

T ( contmued)

' ,Treatzse 358 (1979). In hlS separate oprmon in Jean Justrce Marshall "
stated that “excludable aliens do,-in fact, enjoy Fifth Amendment -

protectmns .and’ “the prmcxple ‘that‘unadmitted ~‘aliens have no

. constltutronally protected rights defies rationality.” 472 USS, at 873, 874 '

_* Indeed, any other conclusion, Justice Marshall pointed out; would mean
_that courts could not intervene even if the Government were to “invoke
-~ legitimate- immigration goals to _)usufy a decision to stop feeding all

* detained aliens.” 7d. at 874.- We agree with Justice Marshall that those -
= decisionsare wrongly decided and, if necessary, should be overruled. That -
. said, the Court need not come near reachmg that questmn to resolve this

case in our favor

speak d1rect1y to the d1st1nct questron whether that subset of o
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The scope of “hberty” encompassed by the Due Process ™ -
- Clause plainly must iriclude_the interest of a “person” in this.
- country to petition for asylum “This Court has long held that

aliens subject to deportation have due’ process rights. = See

- Landon v. Plasencza 459 U.S. at 32-33. There is no plausible

‘distinction — for purposes of determmmg whetheér procedural

. due process applzes between an alien sub]ect to deportation

- and an unadmitted alien seeking asylum.  Indeed, the alien
" seeking asylum is seekmg to avoid persecutron which on its
face is a- more werghty ‘interest - than merely avordlng
deportatlon ‘What is more, Congress itself has ‘eliminated the
 distinction between excludable and deportable aliens in both the.

Refugee Act, see 8 U.S.C. § 1158(a)(1), and in the relevant
1996 amendments now codified at 8 U.S.C. § 1229 et seq.

In short, regardless’ of any statutonly created liberty

_interest, we submit that the r1ght of a “person” within the
- . territory of the Umted States to seek asylum because of a well

founded fear of persecution by returning to. his former country
is an inherent - liberty mterest that’ trrggers procedural due

process protectlons R

“C.. - TheINS’s Procedures in Thrs Case Did Not ’
Satlsfy ]Due Process

‘We acknowledge of course, that this Court generally

B doesnot grant certiorari to resolve a circuit split if resolution'of -
» the legal issue could not affect the outcome of the case at hand.

In this case, however, a ruling that aliens seeking asylum have

-a liberty interest under the Due Process Clausé would alter the -

outcome of this case ~ and require the INS to hold a hearing -

*before depriving Elian Gonzalez of his right to seek asylum.”

. The reason is Straightforward As the Court stated in
Umted Statesv. James Daniel Good Real Property, “[t]heright

to prior notice and a- heanng is central to the- Constltutlon s
' command of due process ? 510 U:S. 43,53 (1993) This core
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"pnncrple of due process applres to chrldren in matters that affect

clnldren s nghts See Parham v. JR., 442 U.S. 584 (1979). -

The questlon here, then is what g process — — what kind of

" hearing - is niecessary to satisfy the due processrights of a child e

- 'who has applied for asylum Given the child’s extraordmanly
' important intérest in an accurate assessment, the proper rule is
that a child who seeks to apply for asylum has a due process
" rightto an asylum hearing (an asylum hearing where, to be sure,

the parents are entitled to be heard as well). C f Renov. Flores,

507 U.S. 292,309 (1993 ) (“At least insofar as this facial
challenge is concerned, due process is satisfied by giving the
. -detained alien Juvemles the right to a hearmg before an_
B unnngratlon judge. ”) T :

_ Holdlng an asylum hearlng protects the a11en s welghty N
 interest in obtaining asylum, but does not unduly burden any
parental interest. . See Mathews v. Eldrzdge 424 U.S. 319
(1976).  After. all, if the asylum hearing fails to produce
+sufficient evidence that the minor would suffer persecutionfrom

returning to his forrner country, the question of parental control
is moot. If, on the other hand, the hearing produces evidence
that the minor would suffer persecution from returning to his

*former country, there is little rational reason a parent would
“have for returning the child to.such. persecution. In other

words, the asylum hearing will necessarlly produce a result —

either way — that will be consistent with the best interests of the
. child and, presumably; the p‘aren_t_.r8 In-short, by following the

7 Even ifa chrld is not automattcally entrtled toan asylum heanng- s
when the child seeks asylumover the objection of a parent, the child clearly o

still possesses a due process right fo a fair hearmg to determine the

. parent’s ‘ability to. represent the chrld’s best mterests in any asylum

proceedrngs o

B ~Ifa parent somehow made a convrncmg case that a Chlld facmg ‘ _
persecuuon should nonetheless be: returned to his former: country, the .

(conunued )

'added)9 .

o8

statute, " the INS not only will comply. with dué process
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- requlrements it will reach the best result for the child.

The suggestron thata- mmor 's liberty interests evaporate
when a parent seeks to exercise control over the minor has been
rejected time and again by this Court. To take just one

. example, in Parham v. J.R., the Court found that a child has a
due process interest in avordmg mstltutlonal commitment —

" notwithstanding the desires of the parent - and “that the risk of :
_error inherent - in the parental decision to ‘have a child
~ institutionalized for mental health care is suﬁ‘lclently great that
. some kind of i inquiry should be made by a ‘neutral factfinder.””
442.U.S: at 606. The Court added that the inquiry “must also

include an interview with the Chll ” Id. at 607 (emphasrs

In thls case, whatever the minimum eléments of due'
process might be for alien children in asylum proceedings, the
INS did not come anywhere. close. It did not hold an asylum -

hearing. In fact, it did not hold any hearing at all to determine, .
for example, whether Elian’s father represented Elian’s best

interests. Indeed, the INS agents never.even interviewed Elian
Gonzalez as part of the INS’s supposed “assessment” of the

~ matter. Nor did the INS ask Elian (or even Juan Miguel

Gonzalez, for that matter) a single question about possible harm
to Elian should he return to Cuba, or provide any opportunity -

for consideration of objectlve evidence on that subject. ‘The.

INS’s ad hoc. and haphazard procedures fell woefully short of _

~due process

(.. contrnued)

- Attomey General may have authonty to consrder the parent’s view, subj ect

to constitutional and statutory constraints. See 8 us, C §§ 1158(b) »

12310)R3).

"% . See Planned Parenthood V. Danforth 428 U. S 52 (1976) (Chlld s
. exercise of constltutronal 11ght cannot be controlled or thwarted by her

parent).



“The Court should grant certiorari to resolve the spllt on

_ the due process issue and reverse the )udgment of the court of :

| : appeals

oL "THE PLA]N LANGUAGE OF THE STATUTE

'REQUIRES AN ASYLUM HEARING FOR “ANY '

'ALIEN” WHO “APPLIES” FOR ASYLUM, AND

‘ELIAN GONZALEZ IS AN ALIEN WHO HAS B

APPLIED FOR ASYLUM. .
The Refugee Act of 1980 prov1des for an- asylum

heanng for “any alien” who has “applied” for asylum. The

phrase ‘any alien” by its terms-includes any child, and Elian

‘Gonzalez “has in  fact “apphed” for asylum by any plausible -

‘definition of that term. While a parent’s views can and should
~ “beheard at a child’s asylum hearing, the statute leaves no room
: for the INS 51mply to refuse outright to hold a hearing. '

“This’ Court has’ emphasized. repeatedly that statutory
- analysis “begins with the language of the statute. . And where
- the 'statute provides a clear answer, it ends there as well.”
‘Harris Trust & Savings Bank v. SaIOmon Smith Barney, Inc.,

2000 WL 742912, at *9, No. 99- 579 (U.S. June 12, 2000); see
Connecticut Nat'l Bank v. Germain, 503 U.S. 249, 253-54

| (1992) (“We have stated time and again that courts must

~presume that a legrslature says in a statute what it means and

means in a statute what it says there.”); United States v. Ron -

: Paernterprzses Inc., 489 US: 235,241 (1989) (“[W]here, as

‘here, the statute’s language is plain, the sole function of the -
ccourts 'is .to “enforce it accordlng to 1ts terms ) (internal:

quotatlon omltted)

Because the statutory text is plain, there is no basis for

‘iext'endlng Chevron ‘deférence  to the INS’s  contrary

interpretation.” See California Dental Ass'nv. FTC, 526 U.S.
756,766 (1999) (“[w]e have no occasion to review the call for

deference here the mterpretatlon urged in respondent S brlef '

E asylurn

' ’_25--'

’ belng clearly the better readlng of the statute under ordmary

pr1nc1ples of constructlon ”)

The INS claims that the term ¢ apply is undeﬁned'and

. ambiguous But an undeﬁned term is interpreted in accord

“with its ordinary or natural meaning.” FDIC.v. Meyer, 510 -

. U.S. 471; 476 (1994); see also INS v. thpathya 464 U.S.

183; 189 (1984) (“assume that the leglslatlve purpose is
expressed by the ordinary meaning of the wordsused”) (mtemal :

- quotation omitted). The term “apply” is ordinarily defined to
- mean “[t]Jo request or seek assistance, “employment, or
- admission.” American Heritage Dictionary 89 (3d ed. 1996);

see also Black’s Law Dictionary 96 (7thed. 1999) (“[t]o make

. a formal request or motion”).  Under any remotelyl plau51ble

definition of the term ‘apply,” ‘Ellan Gonzalez has applxed for ‘

The IN S S supposed statutory constructron of the word
“apply” is, in reality, a rather. transparent plea for the courts to

© recognize or create an implicit exception to the statute in cases

involving minors who apply for asylum (at least in cases where -

“the parent objects). The INS seeks; in eﬁ’ect to superimpose a
. parental consent requirement onto the statute. But the statutory -

text contains no such exception. - The omission of such an

“exception is significant, particularly given that Section
--1158(a)(2) of the statute — entitled “Exceptions” — sets forth

three specific exceptions to-the right to apply for asylum. See
8 U.S.C. § 1158(a)(2). The fact that Congress specified various
CXCepthI‘lS (and did so in 1996) to the right toapply for asylum,
but did not provide any exception for applications by children,

= strongly buttresses the natural reading of the text. See United
States y. Johnson, 120 S.Ct. 1114, 1118 (2000) (“When
- Congress prov1des exceptions in a statute, it does not follow

that courts have authority to create others. The proper

~ inference, and the one we-adopt here, is that Congress
_considered the issue of exceptions and, in the end, limited the
- statute to the ones set forth. ”) see also Andrus v, Glover-



.Constr. Co., 446 Us. 608 616-17 (1980) (“Where Congress .
explicitly enumerates certam exceptionsto ageneral prohibition,
- additional exceptions are not to be implied, in the absence of .

‘evidence of contrary leg1slat1ve intent.”).

L Nor can ‘the INS claim that -this ‘was some klnd of =

ongresswnal mistake or mere oversight. - As the 1998 INS

‘Guidelines for Children’s Asylum Claims state, “[d]uring the .
last 10 years, the topic of child asylum seekers has received

_ increasing attention from the lnternatlonal communrty ” INS
" Guidelines at 1. .

“In addltlon Congress speclﬁed spec1a1 rules for children '

in dlfferent _provisions of the statute. ~ See 8 U.S.C.

§ 1182(a)(9)(B)(1u) Agaln the fact that Congress spoke |
specifically to children in one portion. of the statute, but not in -

the asylum prov151on buttresses the textual interpretation that
the term “any alien” -includes. alien chlldren and that alien

- children thus may “apply” for asylum. See Bates v. United

- States, 522'U.5.23,29-30 (1997) (“[W]here Congress 1ncludes-»

" - particular language in one section of a statute but omits it in.
~another section of the same Act, it is generally presumed that

~ Congress- acts 1ntentronally and purposely in the disparate
inclusion or exclusion.”)(quoting Russellov. United States, 464
< U.S. 16, 23 (1983)); see also INS v. Cardoza-Fonseca, 480
- U.8.421,432 (1987)(“The contrast between the language used
~in the two- standards, and the fact that Congress used a new

standard to define the term ‘refugee,” [in the 1980'amendments B
‘to the Immigration and Naturahzatron Act] certainly indicate -

B that Congress 1ntended the two standards to differ”).

The INS’s contrary argument accepted by the court of

"appeals ‘under Chevron, ultimately seems premlsed on the

notion that it would somehow be “bad policy” o absurd” to:

 apply the plain language here. See Cardoza-Fonseca, 480U.S.

~ at 452 (Scalia, J., concurrmg) As to the INS s naked policy 3
arguments the plam language of the statute controls See» -
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Harrzs 2000 WL 742 2912, at *9 (U S. June 12 2000) (party ~
and amici “submit that the policy consequences . . . could be -

- devastating .. . .- We decline these suggestions to depart from .

. the text of § 502(a)(3) ”); Central Bank of‘\Denver v. First
“Interstate - Bank, 511 -U.S. 164, 188 (1994) (“Pollcy

..+ considerations cannot override our mterpretatlon ofthe text and
structure of the Act. ”) '

Nor can the INS squeeze this case into the rare case
where the effect of lmplement_mg the ordinary meaning of the '

- text would cause a “patent absurdity.” Cardoza-Fonseca; 430

U.S. at 452 (Scalia, J. , concurring). In fact, the plain language
of the text is entirely consistent with-the INS Guidelines for
Children's Asylum Claims, with the most. closely analogous
INS regulation, with 1ntematlonal law pnnclples and wrth :

) common sense

As the court of appeals recognlzed the INS. Guidelines
Jor Children sAsylum Claims “envision that young children will
be active and mdependent participants  in the “asylum -
adjudication process.” Pet. App. 4la. In addition, INS
regulatrons actually “contemplate that a minor, under some
circumstances, may seek asylum against the express wishes of ~ -
his parents” /d.** Not only do “U.S. law, regulations and

- guidelines clearly recogmze that children may apply for asylum
- independently of their parents; [but] [s]o, too . do
_-international law and guidelines.” Amicus Brief of Lawyers
' Commlttee for Human Rights, at 16. -

In short all relevant legal sources s to ‘which this Court

- might ook to- determlne whether the plain language of the
statute reflects sensrble policy strongly ‘confirm application of

the plain language i in this case. By contrast, the INS has not.
uncovered any support in the relevant body of legal materials

10" See 8 CF.R. §236.3(f), quoted in full in addendum.
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~ fori 1ts decrsron to flat-out refuse an asylum hearmg for a mmor .

ahen ‘who has apphed for asylum. -

“The final pomt in assessmg whether the- plam language :

b constrtutes sensible  policy is perhaps the most decisive.

' Holding an asylum hearing as the statute dictates is plainly the =~ .
. best way to protect the child’s rights and preserve the integrity.
‘of the Refiigee Act, while not unduly burdening the parental or’

.. government interests at stake, As we stated above, if the

"~ asylum-hearing fails to -produce sufficient evidence that the
minor would suffer persecutron from returning to his former - )
- country, the question of parental control is moot.. If, on the
other hand, the hearing produces evidence that the tnitior would :
suffer persecution from returning to his former country, thereis - -
little rational reason for a parent to return the child to such -

: persecutron To reiterate, the asylum hearmg will necessarlly
produce a result - either way — that will be consistent with the
best mterests of the chrld and, presumably, the parent.

o - In short the plam language and structure of the statute
o mandate an asylum hearing for Elian Gonzalez and demonstrate
~ that the INS violated the statute. Because ‘of the unique
~ importance of this particular case, and the need that it be

resolved both correctly and by this Court thls statutory issue |

Warrants certlorarl

III CONTRARY “TO - THIS COURT’S RECENT

.. DECISION IN CHRISTENSEN, THE COURT OF

"“'APPEALS ERRONEOUSLY EXTENDED'

- CHEVRON DEFERENCE ‘TO THE - INS’
OPINION LETTERS AND MEMORANDUM

. “This Court’s recent decision in Chrzstensen v. Harrzs,

- County established a simple and unambrguous prohrbrtlon on
policy.
' statements, agency manuals, and enforcement guldelmes ”1200

extending Chevron deference to-“opinion letters, .

S. Ct. 1655, 1662 (2000). - The. Court observed that under

' Chevron ‘a court must grve eﬁ'ect to an agency s regulatlon_ '_

“with the. declslon in. Chrzstensen

containing a reasonable interpretation of an ambiguous statute.”

29°

Id. But the Court emphasized that it was “confront[ing] an .
B 1nterpretat10n contained in an opinion letter, not one arrived at
" after, for example; a formal. adjudicationor notrce -and-camment

rulemakmg Interpretatlons such as those in opinion letters -
like interpretations . contained  in policy statements, agency'

““:manuals, and enforcement guidelines, all of which lack the force‘
.-of law —do not warrant Chevron- style deference Id

“The court of appeals decision in this case is in conﬂlct .
The INS internal

memorandum and letters are the kmds ofagency statements that
the Christensen Court held are not entitled to Chevron

~deference. And even though Christensen was decided less than.

two months ago, the D.C. Circuit has already suggested

(contrary to the Eleventh Circuit’s decision) that Christensen

- would prohibit Chevron deference to opinion letters issued in

- informal adjudications. Seelndependentlns Agents of America .

- v.. Hawke, 211 F.3d 638, 643 n.2 (D.C. Cir. 2000); ¢f
- Association of Int’l Auto. Mfrs., Inc..v. Commzsszoner Mass.

Dep’t of Envt’l Protection, 208 F.3d 1, 4-6 (1st Cir. 2000)

(refusing to grant Chevron deference to an opinion letter issued

by the EPA to resolve a matter referred to that agency under the ‘

doctrine of primary jurisdiction). While this divergence of

' mterpretat10n is obviously not as deep as the circuit split on the
-+ -due process issue, the developing confusion in the court. of
* . appealsonsucharecurring and important issue-warrants review
and clanﬁcanon partrcularly given that 1t altered the result in
- this case. - - L

The court of appeals‘rnade c_lear that, freed from

*Chevron, it likély would have interpreted the statute differently -
~than did the INS.  See Pet.-App. 23a (“We are not untroubled
by the degree of obedience that the INS policy appears to give
* . tothe wishes of parents, especially’ parents who are outside this - -

country’s jurisdiction. "), id. at 24a (“we cannot disturb the INS

T pohcy in thrs case ]USt because 1t rmght be 1mperfect ”);.id.



; granted

,‘ (“The final aspect of the INS pblicy also vuorrles us some.”); id.

at 32a (“The policy decision that the INS made was within the

- outside border of reasonable choices.™). 1.

The court' of aPPeals also stated that the level of "

deference it applied in this case “was strengthened” by-the

~“foreign pohcy 1mp11catlons of the administrative decisions
dealing -with immigration.” Pet. App. 147a." The court’s .

reference to foreign policy implications in an asylum case was

" plain error.  As the Second Circuit has rightly explained,
L “[C]ongress made it clear that factors such as the government’s

_ geopolltlcal and foreign policy interests were not. legitimate
concerns of asylum.” Dokherty v. INS, 908 F.2d 1108, 1119 (2d ,
a C1r 1990) rev’don other grounds, 502'U.S. 314(1992) o

CONCLUSION

For the foregomg reasons the petmon should be

M Inorder to preserve them for rei{iew on the merits, we also raise”
-several other ‘issues. . First, the INS’s ultimate interpretation was the

product of an msufﬁcxently explained change ininterpretation. The INS’s
multiple’ and . sluftmg mterpretauons - shifts that occurred without

“sufficient explanation < preclude the oourts from granting deference to the .
. INS’s finalinterpretation. See, e.g., Motor Vehicle Mfs. Ass’n of the U.S.,
 Inc. v. State Farm Auto. Ins. Co.; 463 U.S. 29, 57 (1983). Second, the:

INS’s policy was adopted some 20 years after the statute was énacted,

which also diminishes any deference owed to it. See EEOC v. Arabian:" =
American.-Qil Co., 499 US 244 (1991). . Third; the INS’s ultimate -
- interpretation s eqmvalent toaliti gatmg posmon, and it is black-letter law

that agency mterpretauons developed as litigating posmons similarly

. warrant 1o deference under Chevron. See Pet. App.40. Fmally, theINS’s . - -
* application of its policy in this case — particularly its failure to interview v
- 'Elian Gonzalez and to allow presentatron of objective evidence about his

riskof ‘persecution - was arbltrary and capncxous under the Adxmmstratrve ol

Procedure Act. S
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dismissed action. Alien appealed The Court of
Appeals, Edmondson, Circuit Judge, held' that: (1)

-INS did not violate alien's due process rights; (2)
District Court was not required to appoint guardian
- ad litem.to represent alien's.interests; (3) policies
- upon which' INS: relied in determining that alien -
lacked capacrty to file personally for asylum were ..
_entitled to some deference; (4) INS policies under ;
which  six-year-old = aliens ' necessarily - lacked
sufficient capacity to assert asylum claims on their - .
. own, and under which a six-year-old." alien .was - :

: requrred to be represented by some adult in applylng ', e

3

S1x-year-old alien, whose mother had died durrng'v'. i
. their trip aboard small boat from Cuba ‘to Florida,
" brought suit, by and through his' great uncle as his "
alleging that Immigration: and
, Naturahzatlon Service (INS) and others demed him -
due process and ' violated - immigration statute by
dismissing his ‘asylum applications as legally void, . &
- based on INS's conclusion that alien lacked capacity
. to.file personally for ‘asylum against wishes of his -
" Cuban father. The United States District Court for the ..
" Southern District of Florida, No. 00-00206-CV-"

“KMM, K. Michael Moore, J., 86 F.Supp.2d 1167,

 Pagel

"~ for asylum, were reasonable interpretations of asylum

statute; (5) policy under which ordinarily a parent,
even one ‘outside United States, and only a ‘parent,

. could act for his or her six-year old child who was in

this country with respect to asylum was reasonable:

' mterpretatlon of asylum statute; (6) INS policy under -

which parent's - residence in communist-totalitarian

state was no special circumstance, sufficient in and of -~
“itself, to justify consideration of -asylum ‘claim by ‘=
- parent's six-year-old child, presénted by child's.
‘relative in this country, against wishes. of parent was.: .-
‘reasonable ‘interpretation’ of asylum statute; ‘and (7)
INS did not act arbitrarily or abuse its discretion in -
' . rejecting allen s applications’ as void. '

. Affirmed,
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and violated immigration statute by dismissing -his . '
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e Imrmgratron and Naturahzatlon Service (IN S) did not

violate due process rights of six-year-old alien in -

~dismissing his ‘asylum applications as legally void,

“based on its ‘conclusion that alien lacked capacity to

-, file' personally for asylum against wrshes of his
Cuban father. U.S.C.A. Const. Amend 3.
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i htem to represent interests of six-ye'ar-old"alien in his

action allegmg that Immigration and Naturahzatlon
- Service (INS) violated' immigration. statite - by
dismissing his asylum applications as legally void,

based on INS's conclusion that alien lacked capacity . . -
to file for asylum against wishes of his Cuban father, -
_inasmuch as alien was ably represented in district
_-court by his great uncle as next friend.  Immigration’ -

and' Nationality Act, § 208, 8 US.C.A. § .1158;
Fed Rules Civ.Proc, Rule l7(c) 28 U.S.C. A

: 1_1 Infants =g
211k82 Most Cited Cases

- Court of Appeals would not remove six-year-old
alien's great uncle as alien's next friend to substitute
“alien’s ' "father, in- alien's action - alleging . that -
JImmigration and . Naturalization - Service .(INS) - -
violated immigration statute by - dismissing his

asylum applications as legally void, based on INS's
conclusion that alien lacked. capacity to file for

asylum against wishes of his Cuban father, masmuch b,
“-as’ great uncle, aided by seasoned lawyers, had -
completely and. steadfastly pressed . alien's claimed .~
rights in . district court and Court of - Appeals. '

~ Immigration and Nationality Act, § - 208, 8'U.S.C.A.
§ 1158; Fed.Rules Civ.Proc.Rule 17(c), 28 U.S.C.A.

5] Aliens €53.10(3) -
--24k53.10(3) Most Cited Cases

=In ~ considering - claim = that Inimigration and
+ Naturalization Service (INS) violated immigration
Wl statute by dismissing asylum claim, Court of Appeals

“was Tequired to begin with examination of scope of -

o statute itself. Imrmgratron and Natlonahty Act §f

»208 8USCA § 1158.

' [6] Statutes @‘»’219(2) .
'361k219( 2) Most Cited Cases

. In a review of an agency's construction of statute o

which it administers, - first is the ‘question whether

Congress has spoken directly to the precise question =
at issue; if the intent of Congress is clear, that is the =~

" end of the matter, for the court, as well as the agency,

must give effect to the unambiguously. expressedv

~ intent of Congress

I7] Aliens €83.103) 7y

: 24k53.10(3) Most Cited Cases '

‘ Slx-year-old alien was: e11g1b1e to apply for asylum‘ o |
. inasmuch as statute pr0v1d1ng that "[a]ny a11en

. Page2

" may apply for asylum. meant exactly what it said. )
.. -Immigration and Nationality Act, § 2()8(a)(1) 8
, rUSCA § 1158(a)(1)

8 Aliens'@bss.lo(s)

24k53.10( 3) Most Cited Cases -

. When an a11en applies for asylum wrthln the meaning =

of the asylum statute, the - Immigration .and
Naturalization Sérvice (INS), under the statute itself

. and' INS regulations, must consider the merits of the -
‘alien's asylum claim; Immigration and Nationality

Act, § 208(a)(1), 8 U.S. C A. § 1158(a)(1); ‘8 C.F.R,
'§.208. 9ga1

- 91 Statutes €188

361k188 Most Cited Caseys

In reading statutes, the Court-of Appeals considers '

‘not only the words Congress used, but the spaces :

between those words

-0 Constitutional Law €72
- 92k72 Most Cited Cases. -

[10] Statutes €219(1)
36lk219( 1) Most Cited Cases

Where a statute is silent on an issue, Congress has

‘left-a gap in the statutory scheme, from which spnngs
~ executive discretior, and, as a matter of law, it is not

- for the courts, but for the executive agency charged
- with enforcing the statute, to choose how to fill such ‘

gaps

o IQlConstltutlonal Law éb60
92k60 Most Cited Cases -

That Congress has left a gap in a statutory scheme
does rniot mean that Congress has done something
wrong; Congress may commit something to the

" discretion of other branches of government.

v ]QlConstitutional Law @74 ’
- 92k74 Most Cited Cases

.

~ When a statute is ambiguous or silent on the pertinent
- issue, it ordinarily is for the judicial branch to
- construe the statute; however, where Congress has
. indicated that gaps in the statutory scheme should be-
- filled in by officers of the executive branch, then the -
gaps should not be filled by federal Judges o

]QlConstrtutlonal Law @74 e
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‘ 92k74 Most C1ted Cases

: Where congress has commltted the enforcement of a.
stat_uteto a particular executive agency, Congress has -
sufficiently indicated its intent that statutory gaps be. .. .

filled by the executrve agency rather than by federal o

‘courts.

A-j_l_4_1 Aliens ®39
'.24k39 Most C1ted Cases

s The authority of the executive branch to ﬁll gaps in
_. - statutory schemes is especially great in the context of
" immigration policy. : ‘

- [15) Ali_ens €39 _
- 24k39 Most Cited Cases

‘The authority of the executive branch in.immugration
.matters stems from.the primacy of the President and
other executive officials, such as the Immigration and

- Naturalization Service: (INS) in matters touchrng‘

,upon forelgn affa1rs ,

1_1_61 Constltutlonal Law @72
©.92k72 Most C1ted Cases R

Respect for the authorlty of the executive. branch in S ;"f Because the law part1cu1arly the. asylum statute, was

~silent about validity of six-year-old alien's purported

" foreign affairs is a well- established theme in our law, . - .
asylum ' applications, it fell ‘to Immigration and . -

and the judicial respect for executive authority in -

‘matters touching. upon foreign relations is even

greater where the presidential - power has been

. affirmed in an act 'of Congress.

o Llll Statutes €=219(1) -

361k219(1) Most Clted Cases

The proper review by the Court of Appeals of the

-exercise by the executive branch of its discretion to

< il gaps in statutory schemes must be very hmlted

'.:"" Llﬁ]. Constltutlonal Law €b72 ‘

- »_92k72 Most Cited Cases

That the . courts owe some deference to executrve,‘

©policy does not mean that the executive branch has

‘unbridled discretion i in creatlng and in 1mplement1ng" o

. policy.

[191 Administrative Law and Procedure ®310
15Ak3 10 Most Cited Cases

; Execut1ve agenc1es must comply with the procedural
‘ requuements imposed by statute. :

V_Page3

j_2_0_1 ‘Adnﬁnistrative “Law and ]Procedure
€2416.1 ' .
15Ak4l6 1 Most C1ted Cases

Agenc1es must respect the1r own procedural rules and
regulatlons

1__1 Administrative - Law and 'lPro‘cedure_j "
S=3031 ,
15Ak303 I Most Cited Cases

’ The pollcy selected by an agency must be. 'av
' reasonable one in llght of the statutory scheme

- 1221 Admrmstratlve Law and Procedure €b760
15Ak760 Most Cited Cases ‘ :

; Alth_ough the courts retain_the authority to check »

agency policymaking‘ for procedural compliance and

" for .arbitrariness; - the - courts: cannot properly

reexanune the wrsdom of an agency promulgated
pOlle . :

1231 Aliens €44 -

' 24K44 Most Cited Cases '

Naturalization Service (INS) to make discretionary

.+ policy choice with respect to that issue. Immigration
" and Nationality Act, § 208,8US.CA. § l158

24 Allens €b44
o 24k44 Most Clted Cases

: Policies.upon which Immigration and Naturalization

Service (INS) relied in determining that six-year-old
alien lacked  capacity to file personally for asylum -

Lo ‘_'againSf wishes of his-Cuban father were entitled to - “‘v[
~some deference in alien's action alleging that INS -~ -
* violated ' immigration statute - by dismissing his

asylum applications as' legally void; notwithstanding

- that such policies were "developed in course of

administrative  proceedings; rather than during

~rulemaking, and . that" such policies miight not
. harmonize perfectly with earlier INS interpretative . -
i guidelines, inasmuch as policies were not after-the-
fact rationalization; policies were not contradicted by.
‘any statutory provision, regulatory authority, or prior -
- agency - adjudication. . Immigration and- Nationality -
CAct, § 208(a)(1), 8 U SCA.§ 1158(a)(1) '
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[25) Admmrstratlve Law and | Procedure @753
15Ak753 Most Cited Cases

' An after-the-fact rationalization of agency action, that

is, an explanation developed for the sole purpose of

defending in court the agency's actions, is usually

_entitled to no deference from the courts.

o [26] Alrens ®44
" 24k44 Most Cited Cases

' Interpretatlve guldellnes issued by Irnnngratlon and - |
Naturalization Service -(INS) do not have the force

and effect of law

[27] Aliens @44
- 24k44 Most Cited Cases

That . an Immigration and  Naturalization Service
(INS) policy has been developed in the course of an
informal adjudication, rather than  during formal
rulemaking, may affect the degree of deference

appropriate but. does render ‘the pollcy altogether '

: unworthy of deference

~ [28] Aliens >4
‘24k44 Most Cited Cases .

That an Imnngranon and Naturallzanon Service
(INS) policy may not be a longstanding one affects

. only the degree of deference required, and does not
render the policy altogether unworthy of deference. -

' [29] Aliens €753.10(3)

- 24K53.10(3) Most Cited Cases ., o

Tmmigration and Naturalization Service (INS)
- policies under which six-year-old aliens necessarily-
“+lacked sufficient capacity to assert asylum claims on"

their own, and under which a. S1x—year4old alien was
required to be represented by some adult in applying
for asylum, were reasonable interpretations of asylum

statute.-- : Immigration and Natronahty Act §

208(a)(1), 8 U.S.C.A. § 1158(a)(1).

" [30] Aliens €53.103) .
24k53. 10( 3) Most C1ted Cases”

‘ The Imnngranon and Naturalization Serv1ce (INS) is

“not. requlred as a matter of law, to individually assess

each” alien minor's mental ‘capacity to determine if

they have the capacity to assert asylum claims on
their own; rather, absolute line-drawing based on age
is an acceptable approach . Immigration and

Natlonallty Act, §

Page 4

208(a)(1), 8 USCA. §
_12812_110_) : o

- [31] Aliens €54(1)

24k54(1) Most Cited Cases

Although the Imnngratlon and Naturalization Service.

- (INS) is not required to let six- year-old children :
. speak for themselves about asylum, neither is the INS

required to ignore the expressed statements of young.

~children.” - Immigration and Nationality Act, §

208(a)(1), 8 US.CA. § 1158(a)(D). P

[32] Aliens @53.10(3)
L _24k53 10(3) Most Cited Cases

: Irnnngratlon and Naturalization. Serv1ce (INS) pohcy"
‘under which ordinarily a parent, even one outside o

- :United States, and only a parent, could aét for his or
*her six-year old child who was in this country with-
" -respect to asylum was reasonable interpretation of -

asylum - statute; although -policy gave -paramount .

considération to primary role of parents in upbringing -
~iof . their - children, - it recognized that ~special.

circumstances - might exist rendering a parent an
inappropriate representative for child. Immigration

.and Nationality Act, § 208(a)(1), L SCA § ,
o 158gag1) o
@Infants 6:’81

" 21 1k81 Most Cited. Cases

Although the common practrce in courts seems to be
that a parent will be appointed to -act'as next friend =
for a child, a parent is not usually entitled to be next
friend of his or her child as a matter of right.

" [34] Parent and Child €~2.5
- 285k2.5 Most Cited Cases

(Formerly 285k2(2))

’ _ Because the best interests of a clnld and the best
interests of even a loving parent can clash, parental

authority over children, even where the’ parent is not-

»generally unﬁt is niot without limits.

“35] Aliens €44

24k44_ Most Cited Cases.

~[35] Aliens €°53.10(3) -
24k53.10(3) Most Cited Cases

Because ,Congress has decided that -any ._alien may
apply for “asylum, Congress has charged the
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‘ Imrnrgratlon and Naturahzatlon Serv1ce (INS) when -
" the INS promulgates policy -and - fills gaps in the ' -
- statutory scheme, with facilitation, not hindrance, of ©
- that legislative goal. Immigration and Natlonality- g

Act, § 208(a)(1), $US.CA§ 1158(a)(1)

’-LsgArlens@sm(l) B -
© 24k54.3(1) Most C1ted Cases ' '

'Cons1der1ng the pnncrples of Judrcral deference to
... executive. agencies,” Court -of Appeals could ' not
disturb policy of Immigration and Naturalization

- | "Service (INS) just because it might be imperfect.

371 Aliens h54 3(1)
. 24k54.3(1) Most Cited Cases

e f"‘Court of Appeals could not invalidate polrcy ofi :
- .Immigration and Naturalization Service (INS) merely

because: Court personally mrght have chosen another

S 13_81Anens 53, 103)

© 24k53.10(3) Most Cited Cases

'Immigration and Naturalization Service (INS) policy, .
. under _.which parent's res1dence in - communist- -

- totahtarlan state was “no special - circumstance,
. sufficient in and ‘of itself; to justify consideration of . -
-asylum claim by parent's six-year-old child, presented '
by child's relative in this country, against wishes of

-‘parent, “was- reasonable interpretation - of° asylurn

. .statute; policy - took. some account of possibility of '
- government coercion, and policy implicated foreign -
affairs, requiring special deference. Immigration and -

. Nationality Act, §  208(a)(1), 8 USCA. §&

1158(a)(1[

. _Lﬁl Constrtutlonal Law Q:°72_ '
. 921(72 Most Crted Cases ’

: -In no context. is.the executive branch entitled to more
~ deference than in the context of foreign affar_rs.
. [40] Aliens €5254.3(3) S
© o 24k54. 3(3) Most C1ted Cases _ T

oy Approprrate standard of review - of - dec1s1on of .
i Immigration and Naturalization Setvice (INS) to treat

asylum applications filed by six-year-old alien

" . against wishes of his father as legally void was . -

"arbitrary, capricious, or abuse of discretion”

standard, not “"facially legitimate and-bona ﬁde

" reason" standard. -5 US.C.A. §  7T06(2)NA):

Immigration and N_ational'ity Act, § 208(a)(1), 8

: U S. CA 5 1158(a)(1)

Ell Aliens @53 10(3)
24k53. 10( 3) Most Cited Cases

= :Irrnrngratron and Naturahzatlon Serv1ce (INS) did not
act arbitrarily or abuse its discretion in re sjecting as
void application for asylum signed and submitted by -
_six-year-old -alien himself against his Cuban’ father's
wishes, masrnuch as INS's per s¢ rule prohrbltlng SIX- -
’year-old children from personally filing asylum . -
applications against their parents' wishes was entitled
‘ to deference. 5 US.C.A. § T06(2)(A); Immigration .
- and Natronahty Act, '§ 208(a)(l) USCA §
S 158(a)(1)

K2 Aliens 53.10(3)” R
- 24k53.10(3) Most Cited Cases. "

Immigration and Naturalization Service (INS) did not: ..

" act arbitrarily-or- abuse its discretion in rejecting as
‘void application for asylum submitted on behalf of

. six-year-old ‘alien, ‘against wishes of alien's- Cuban -~

- father, by alien's great uncle as next friend; INS was.

" not clearly wrong in detérmining that father was not . o
= operating under coercion by Cuban government or.-. DR

that, if he was, his interests were aligned with Cuban =~

govemment and INS's determination’ that asylum -

claim probably lacked merit was not - clearly

- inaccurate, given lack of JINS or judicial decisions
~ where petson -in similar “circumstances established

well-founded - fear of persecution. 5 U.S.CA. §.
- 706(2)(A); Immigration and Nationality Act, §

" 208(a)(1), 8 U.S.C.A. § 1158(a)(1). - L

143] Aliens €53.10(3)

- 24Kk53. 10(3)Most Cited Cases

- ,Congress 1arge1y has left the task of deﬁmng with:

precision the ' phrase = "well- - founded fear of
persecution,” found in statute defining "refugee" for

asylum - purposes, to the Immigration ~and
Naturalization - Service (INS). = Immigration :and -
- Nationality Act § 101(a)42), 8 US.CA. §°
’ 101(a)g421 o e

| [44] Aliens @53 103 {
" 24K53.10(3) Most Cited Cases =+ 10

Politicai condltrons which affect the populace asa.

whole or in large part are generally insufficient. to

" establish  persecution’ of an .asylum . applicant. -
Immigration ‘and- Nationality Act § 101(a)(42), 8
USCA § 1101(3)(42) ) S
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| ﬁ, 1451 Aliens‘ @53 10(3) |
24k53 10( 3) Most Cited. Cases

’ 'Ihe Immrgratlon and Naturahzat1on Service is not »

- required to treat education and mdoctrmanon as

o ‘synonymous with persecution in asylum proceedmgs .

-“Immigration and Nationality Act, § 101(2)(42), 8

. USCA.§ L01@42).

- [46] Aliens €253.10(3)
24k53 10(3) Most C1ted Cases

: Not all exceptlonal treatment is perseCution" for

-~ puiposes of.an asylum. claim. Immigration and

101@(42) ,3‘. USCA. §

. Nationality ‘Act, §
.1101(a)(42) '

' [47] Constitutional Law @70 1(1)
92k70 1( 1) Most Clted Cases

) ‘ vw_l \Constitutio'nal Law ”72 -
92k72 Most Cited Cases

~vIt is the duty of Congress and the executrve ‘branch,

as’ pohcymakers to exercise political: will, and,
although courts should not be unquestioning, -they

should respect the other branches pohcymaklng'

: powers

‘_ <ﬁ8_]. Federal Courts €&=1.1
: ,170Bk1 1 Most Cited Cases

: "-fIhe' judicial power is a limited .power,va‘nd 1t is- the
~duty of the judicial branch not to exercise political
will, but only to render Judrclal Judgment under the '

law.

*1343> Kendall B. Coffey, Mraml FL, Barbara

Lagoa, Judd J. Goldberg Greenberg, Traurrg, PA, for
vPlamtlffs-Appellants ’

L Dav1d 1. Kline, Ofﬁce of Immrg L1t1gatlon Civil - Lo
Division, William J. Howard, Department of . -
Justice/OIL, . Russell J.E: Verby, Department of .

. Immigration Litigation, Edwin 8. Kneedler,
. Washington, DC, Anne R. Schultz Mramr, FL, for
Defendants-Appellees :

Mark D.- Beckett, Martin N. ics Jeffrev Alan'j
’Tochner Latham & Watkins, New York- City,
Amicus- Curiae_for Lawyers Committe¢ for Human.

Rights, Women's Commission for Refugee Women
- ~and Children, Florida Immigrant Advocacy Center,
~ United States Representative from the 18th, Children

b
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. and Farnily Justice Center.

e Appeal from the United States D1smct Couxt for the -
3 Southern Drstnct of Flonda »

%1344 Before EDMONDSON, DUBINA “and

WILSON Crrcult Judges B

' EDMONDSON CII'CUIt Judge

This case, at ﬁrst 51ght seems to be about 11ttle more .-

- than a child and his father. - But, for this Court, the .
" case is mainly about. the separation of powers under
. .our ‘constitutional system of government: a statute .
~_‘enacted by Congress, the permissible  scope of -
-~ executive discretion under that statute, and the limits_
““on Judlcral review of . the exercise of that executlve
» drscretron ' : '

Elran Gonzalez ("Plamtlff) a s1x-year-«old Cuban'i :
child; arnved in the United States alone. - His father

* in Cuba demanded that Plaintiff be returned to Cuba:
- Plaintiff, however, askedto stay in the United States;
and asylum applications were submitted -on - his
- behalf. The Immigration and Naturalization Service’
~ - ("INS")- -after among other things, consulting with
“Plaintiffs father and consrderrng Plaintiff's age--
~decided that Plaintiffs asylum applications: were
' ‘legally vord and refused to consider their merit. '

_Plamtlff then ﬁled this su1t in federal drstrlct court
seeklng on several grounds to compel the INS to
: _cons1der and to-determine -the merit of his asylum .
applications. The district court' dismissed Plaintiff's

suit. Gonzalez ex_rel. "Gonzalez v. Reno, 86 -
F.Supp2d 1167, 1194 (S.D.Fla. 2000) Plaintiff =~

» appeals [EN1] and we affirm,

involved in this appeal.
~defendants are part of the executive branch’
"of ‘our "government. For the sake of
*- simplicity, we refer to the defendants
collectively as the "INS." " : a

. L

" In December 1993, Plaintiff was botn in Cuba to

Juan. Miguel Gonzalez' and Elizabeth Gonzalez.

When Plaintiff was about three years old, Juan

. Copr. © West 2004 No Claim to Orig. ,U;S‘. G_th. Works i ;‘, c
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Miguel and Ehzabeth separated Ehzabeth retamed

custody of  Plaintiff after the separation. Juan '

Miguel, however continued to -have - regular and

significant contact with his son. - Plaintiff, in fact,

. - attended school in the district where his father lived
' ,and often stayed at Juan Mlguel's home.

In November 1999 Ehzabeth decided to leave Cuba

~ -and to take her son to the United States. In the pre-  °
dawn hours of 22 November, Plaintiff and Elizabeth, -~ -
along with twelve other Cuban nationals;. left Cuba/

" aboard a small boat. The next day, the boat capsized .

in strong winds and rough seas off the coast of

Florida. Eleven of the passengers, including

Elizabeth, died.. Plaintiff, cllnglng to an inner tube,
~endured and survwed

Two days later, Plamtrff ‘was rescued . at sea by
Florida fishermen and was. taken to ‘a_hospital in

- Mlarm for medical treatment. “ While Plaintiff was

receiving medical treatment, the INS. was contacted

by Plaintiff's great-uncle: Miami resident Lazaro
' “Gonzalez. '
rélease from the hospital, not to remove Plaintiff R

INS officials decided, upon Plaintiff's

“immediately to Cuba. Instead, the INS deferred

~Plaintiff's unrmgratlon inspection’ - and  paroled .

Plaintiff into Lazaro s custody and care.

Soon théreafter, 'vLa'zaro ﬁled an application for .

asylum on  Plaintiffs behalf with. the INS. This

* application was  followed shortly by a second -
application 51gned by Plaintiff himself. A third -
asylum application was filed by Lazaro on Plaintiff's =

behalf in January 2000, after a state -court awarded

temporary custody-of Plaintiff to Lazaro. [FN2] The

appllcatlons were prepared by a Mlarm lawyer.

" FN2. A Florida state court since has
dismissed Lazaro's petition for custody of
‘Plaintiff.  See In re the Matter of Lazaro

Gonzalez, No. 00- 00479-FC- 28 (Fla 11th_

o Cir.Ct2000).

The three applications were substantially identical in

content. - The applications' stated that. Plaintiff "is

- afraid to return to Cuba." The appllcatlons clalmed

‘that Plaintiff had a well-founded fear of persecutlon
_because many members of Plaintiff's family had been ~
persecuted by the Castro. government in Cuba.. In’
particular, *1345 according to. ‘the. applications, .
‘Plaintiff's stepfather had been imprisoned for several

“months because of opposition to the' Cuban

government.‘v'b Two of Plaintiff's grea&unclesalso»had_' Co

Page7.

been irnpri‘soned for their political. acts. - Plaintiff's
mother had’ also been harassed and intimidated by

.+ cdommunist authorities in Cuba. The applications also

alleged that, ‘if Plaintiff were returned to Cuba, he-
would be used as’a propaganda tool for the Castro.
govemment and' would be- subjected to mvoluntary
mdoctnnatlon in the tenets of communlsm

Plaintiff's father hOwever apparently did not agree

" that' Plaintiff should remain in the United States.

Soon after Plaintiff was rescued at sea, Juan Miguel

“ sent to Cuban officials a letter, asking for Plaintiff's

return to Cuba. The Cuban government forwarded

thrs letter to the INS

Because ‘of the conflicting requests about: whether
Plaintiff should remain in the United ‘States, INS -

- officials. interviewed both Juan Miguel and Lazaro..
. An INS official, on 13 December, met with Juan

~ Miguel at his home in Cuba At that mectlng, Juan

Miguel made this comment: 4
[Plamtlft] at the age of six, cannot make a decision -
‘on his own .... I'm very grateful that he received
immediate rnedi(:al assistance, but he should be
returned to me and my family .... As for him to get
asylum, I am-not allow1ng him to stay or claim any
‘type - of petition; “should be returned

: 1mmed1ately to me. '

- Juan Miguel- denied that Lazaro was authorlzed to L

seek asylum for Plaintiff; Juan Mlguel also refused

" to consent to any lawyer representing Plaintiff. Juan
- Miguel assured the INS official that his. desire. for
= Plaintiff's return: to Cuba was genuine and was not '
. coerced by the Cuban govemment '

-One week later INS ofﬁmals in Mlamr met. w1th' :
. Lazaro, Mansleysls Gonzalez ‘(Plaintiff's " cousin),
- and several lawyers representing Plaintiff. ~ At that

meeting, the parties discussed Juan Miguel's request.

" Lazaro contended .that Juan Miguel's request for

Plaintiff's return to Cuba was coerced by the Cuban -

" government [FN3] . INS officials also inquired about

. the legal basis for Plaintiff's asylum -applications;
.. Lazaro replied this way: "During the time he's been -
. here, everythlng he has, if he goes back; it's all

changed.  ‘His activities here are-different from those

that he would have over there.”. Plamtlﬂ"s_lawyers -

.- told the INS again of the persecution of Plaintiff's -

* . relatives in Cuba because of thelr p011t1ca1 opposmon
to the Castro govemment .

' FN3 As: proof of this contention, Lazaro
- told-INS officials that, before Plaintiff was
discovered at sea, Juan Miguel telephoned -

)
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Lazaro and asked Lazaro to take care of

Plaintiff if Plaintiff made it to the - United

States.. Lazaro stated that, after_Plaintiff‘s -
~ demeanor. - had

rescue; Juan - Miguel's» » ]
changed -noticeably and that, according to

~Juan Miguel's neighbors- in Cuba, Juan: -
~Miguel was "[g]etting extra protectron from

Cuban authorities.

..On 31 December, ‘an INS official again met with
Juan Miguel in Cuba to investigate further Lazaro's . -

claim that Juan Miguel's request had been coerced.

[EN4] At that meeting, Juan Miguel repeated that he. .
desired Plaintiffs return to Cuba. Juan Miguel also

reasserted that he was under no undue influence from
The INS official--

'FN4. To reduce third parties' opportunities

to eavesdrop upon ‘the meeting, this-

interview- was held. at the residence of a
United Nations official near Havana. - Also,

'some of the interview was conducted: 1n :

- .writing to prevent eavesdroppmg

The INS Commissioner, on 5 January 2000, rejected
Plaintiff's asylum applications as legally void. The
Commissionet--concluding that six-year-old children -
lack the capacity to file personally for asylum against’
. the wishes of ‘their parents--determined that Plaintiff
‘could not file his own asylum applications. - Instead, _
according to *1346 the Commissioner, Plaintiff -
. needed an adult representative to file for asylum on-”
his behalf. ~ The Commissioner--citing the custom -
that parents generally speak for their children and
finding that no circumstance in this case warranted a
departure from that custom--concluded that. the
asylum applications submitted by Plaintiff and =~
~~Lazaro were legally void and requiréd no further
. consideration. . Plaintiff asked the Attorney General =~
to : overrule -the - Commissioner's - decision; . the -

Attorney General declined to do so.

Plaintiff then, by and through Lazaro as his next

- friend, filed' a complaint in federal - district .court - -
*‘seeking to compel the INS to consider the merits of =
his asylum applications.. In his complaint, Plaintiff "
‘alleged, among other things, that the refusal to..-
. consider his applications violated 8 U.S.C. § 1158
~‘and the Fifth Amendment Due Process Claus¢. The

‘the briefs. filed by all parties.

. warrant extended  discussion. .
727 F.2d 957 968 (11th Cir.1984) (en bant,) ("Aliens - -

dlstnct court reJected both clalms and dlsnnssed. -

Plamtrff‘s complamt Plaintiff appeals l l

FNS Dunng the pendency of ttus appeal
~‘the. INS ' revoked Plaintiff's parole and
" removed Plaintiff from Lazaro's custody.

The. INS then paroled Plaintiff into the .

custody of Juan Miguel, who had ‘traveled to

the United States to reclaim his son.” After’
- Juan Miguel came to the United States, we’
: permitted Juan Miguel to intervene in this .

© L case.
Lo To ensure that Plaintiff would not be
+ returned to Cuba, depriving Plaintiff of a

day in court and depriving this Court of '
jurisdiction ' over Plaintiffs appeal, we

~ enjoined Plaintiff's removal from the United

~ States pending appeal. - Considering that we -

affirm the judgment of the district court, the

‘injunction will dissolve (without a further

- order) when the Court's mandate is 1ssued

1L

[1]]2![3”4[ On appeal Plaintiff argues that the

* district court erred (1) by dismissing Plaintiff's claim
~under 8 U.S.C. § 1158, (2) by dismissing Plaintiff's
" ‘due process claim, and (3) by failing to appoint a

guardian ad litem to represent Plaintiff's interests.
[FN6] : We have: reviewed carefully the record and

Plaintiff's due process claim lacks merit and does not

seeking admission to ‘the United States.... have no

constitutional nghts with regard to their applications .

."); aff'd on other grounds, 472 U.S. 846, 105 S.Ct.

: v2992 86 L.Ed.2d 664 (1985).  Plaintiff's guardian ad

litem claim, because Plaintiff was ably represented in

district 'cou.rt by his next friend, also lacks merit and -

similarly does not warrant extended discussion. See

' FedR.Civ.P. 17(c) (providing' for: appointment of
" guardian ad litem in discretion of district court); see

also Roberts'v.. Ohio Cas. Ins. Co., 256 F.2d 35, 39

" (5th Cir.1958) (noting that guardian ad litem may be

unnecessary -~ Where child already represented

~ adequately by next friend). We, accordingly, affirm .

. the district court's dismissal of the constitutional ©

- claim and the' district court's refusal to appointa - -
-+ - guardian ad litem. [FN7] We now turn, however,toa
" more difficult question: “the district cou.rt's dismissal -

of Plamtlff‘s statutory claim, :

, Cop‘r._:.©, West 2004No vClaim to Orig. US Gowt. Works '
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apply for asylum..

- meaning of section :1158. :

argues that the summary rejection by the INS of, his .

. app11cat10ns as invalid violated the intent of Congress
. assetout in the statute.
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" FN6. The INS contended in district. court
that the district court lacked ‘subject-matter

~ did exist.
jurisdictional contention on appeal.

jurisdictional limits. So, we ‘have
considered our -subject-matter - jurisdiction

over this appeal.

over Plaintiff's appeal

filed miotion of Intervenor, Juan Miguel
Gonzalez, to remove ‘Lazaro- Gonzalez .as
Plaintiff's next friend’ and “to substltute

Notwithstanding that much has . happened

- seasoned lawyers) “has. completely = and

Intervenor as next fr1end for the purposes of
thlS lltlgatlon '

I

Plaintiff contends that ‘the district court erred in .
. rejecting his statutory claim *1347 based on 8 US.C.
.'§1158. " Section 1158 provides that "[a]ny alien .., -

- 'may-apply for asylum."
Plaintiff says that, because he is "[a]ny alien,” he may. . -
- Plaintiff insists that, by, ‘the . .
appl_lcatlons signed and - submitted by himself and. .

8 US.C. § 1158(a)1).

Lazaro, he, in fact, did apply- for asylum within the

. The’ INS responds that section 1158 is s11ent about
i the validity of asylum applications filed on behalf of -
oa s1x-year-old child, by the child himself and a- non- ’ o

parental relative, against the wishes of the child's
parent. The INS argues that, because the statute does

not spell out how a young child files for asylum, the L

jurisdiction over Plaintiff's suit. ‘The district =
court, however, rejected’ this argument and -
'concluded that sub]ect-matter ‘jurisdiction " .-
“The INS has not renewed its

We, however, are mindful of our own -

'IFN7 Also before this Court is a recently =

Plaintiff's  father- as “next friend. -

since Lazaro brought this suit as Plaintiff's’ 3
next friend, Lazaro (aided by a troop of

steadfastly pressed Plaintiff's claimed rights -
in-the district court and in this Court. - We:
see no powerful reason to make a charnge at -

" this point. We, therefore, deny Intervenor's.
motion to remove Lazaro and to substitute- -

~In addition, ‘Plamtlff :

INS was free to. adopt a policy requirin‘g‘;,--in‘ these -

circumstances, that any asylum claim on Plaintiff's
behalf be filed by Plaintiff's father. As such, the INS:

B " urges that the rejection of Plaintiff's purported asylum. . .

applications as legally void was lawful. 'Accerding
to the INS, because the applications had: no legal

effect, Plaintiff never applied at ‘all within the
meanmg of the statute. - .

u1ded by well estabhshed prmc1p1es of statutory

1 construction, judicial restraint, and deference to -
We conclude that this. "
Court does have sub]ect-matter Jurlsdlctlon-_ ¢ the INS -of Plaintiff's apphcatlons as invalid did not

' v1olate section 1158

executive agencies we accept that the rejection by

AL

[5][6] Our cons1derat10n of Plaintiff's statutory clalm' -‘_

o . must begin w1th an examination of the scope of the -
©statute 1tse1_f :
- Resources Defense Council,- Inc., 467 U.S. 837, 104’

Chevron, USA., Inc. v. Natural |

S.Ct. 2778, 2781, 81 L.Ed.2d 694 (1984); see also

" INS v. Aguirre-Aguirre, 526 U.S. 415, 119 S.Ct.

- 1439, 1445, 143 L.Ed.2d 590 (1999) (instructing that =
~canalysis’ set -out in Chevron is applicable to
immigration statutes); Jaramillo v. INS, 1 F.3d 1149,

1153:(11th Cir.1993) (en banc) (same). In Chevron,’
the Supreme Court explained: "First, always, is the .

- question whethier Congress has directly spoken to the

precise question at issue. If the intent of Congress is
clear, that is the end of the matter;- for the court, as
well as - the. agency, must  give effect to the:

_unambiguously expressed intent of Congress." 104
"S.Ct. at 2781.
- language of the statute.

We - turn, therefore to the p1a1n ,

[_] Secnon 1158 provides, in pertinent part

Any alien who is phys1ca11y present in the United
States or who arrives in the United States (whether . -

or not at a designated port of arrival and including

-an alien who'is brought to the United States after

having been interdicted in international or United
- States waters), urespectwe of such alien's status,
may apply for asylum in accordance with this

section or, where apphcable section 1225(b) of . A

thJS title.

T 8USC § 1158(a)(1) (emphasis added). Section
. 1158 is neither vague nor ambiguous.
" means exdctly what it says: "[a]ny alien ... may apply -

The statute

for asylum." See Pennsylvania Dep't of Corrections
v. Yeskey, 524 U.S. 206, 118 S.Ct. 1952, 1956, 141
L.Ed.2d 215 (1998) (observing that statute is not

ambiguous just because it is. broad and ‘that statute -
- may- apply to .circumstances not envisioned by
- Congress).. .

That "[a]ny ahen" includes Plamtlff '

Copr,© West 2004 No Claim to Orig: U.S’..Govt.'Works .
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seems apparent [FNS] See 8 U.S.C 5 llOl(a)(3)

- (defining "alien" as. "any person not a citizen or ..
_-national ‘of the Umted States"); see also Merritt v+
Dillard Paper Co. 120 F3d 1181, 1186 (11th:

Cir.1997) (noting that word "any" has "an expansive.
meaning"). - Section 1158, -therefore, plamly would -
‘ 'permrt Plaintiff to apply for asylum o '

FNS. The INS concedes that Plaintiff s
~ eligible to apply for asylum pursuant ‘o

o sectron 1158

[8] When an alien does apply for asylum within the

- " meaning of the statute, the INS--according to" the
“statute itself and *1348 INS -regulations--must -
- -consider the merits of the alien's asylum claim. See

8 U.S.C. § 1158(d)(1) ("The Attorney General shall

* establish a procedure for the consideration of asylum
applications  filed ' under subsection - (a) of this
section.") (emphasis added); - 8 CF.R. § 208.9(a) -

(tequiring INS to "adjudicate .the claim of ‘each
asylum applicant ‘whose appl1cat10n is complete"):

~ The important legal question in this case, therefore, is

- not whether Plaintiff may apply for asylum, thata =
. six-year-old is e11g1ble to apply for asylum is clear. -
The ultimate inquiry, instead, is whether a six- year-
_-old child has applied for asylum within the meanjng

of the statute when he, or a non-parental relative on

" his behalf signs and submits a purported application
. agamst the express wishes of the chrld's parent

[_] About this questron more unportant than what

Congress said in section 1158 is what Congress left.
“unsaid. © In reading statutes, we consider not only the
~words Congress used; but the spaces between those
- words. - Section 1158 is silent on the precise question’
“at issue in this.case. Although section 1158 gives .
"[a]ny alien" the nght to "apply for asylum," the, . -
statute does not command how an alien applies. for

asylum The statute includes no definition of the
" The statute -does not ‘set out
procedures for the proper filing .of an asylum
Furthermore, the statute does ‘not
identify the necessary -contents of a -valid asylum

application.  In short, although the statute requires.

the existence of some application procedure so that

- aliens may apply for asylum, section 1158 says
-nothmg about the particulars of that procedure See

8US.C.§ 1158,

- DOI1N2]13]14)15)[16)[17] Because the stafute -
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~is silent on the issue, Congress has left a gap in the

statutory scheme. _[FN9] =~ From that gap springs -

. executive discretion. [FN 10| As a matter of law itis -
- not for »the courts, but for .the executive agency
«charged with enforcing the statute (here, the INS), to

choose how to *1349 fill such gaps. [EN11] ‘See :
Chevron, 104 S.Ct. at 2793. Moreover, the authority -
of the executive branch to fill gaps is especrally great -

- in the. context of immigration policy. [FN12] -See’
: v;?":Aguzrre-Agutrre 119 S.Ct. at 1445,

" Qur proper-

teview. of the exercise:by the executive branch of ifs
discretion to fill gaps, therefore, must be very limited.
See Pauley v. BethEnergy Mines, Inc., 501 U.S. 680, -

- 1118.Ct. 2524, 2534, 115 L.Ed.2d 604 (1991). -

FN9. That Congress left a- gap in' the
~ statutory scheme does not mean that
-, Congress has ~done . something = wrong.
*~ Whether Congress could or should legislate
“with sufficient detail to address every.
. conceivable set of circumstances that might -
- arise - is highly -debatable.
* Loving v. United States, 517 U.S. 748, 116
~-S.Ct. 1737, 1744, 135 L.Ed.2d 36 (1996)
("To burden “Congress with all - federal
" rulemaking would divert that branch from
more - pressing --issues, - and . defeat - the
‘Framers' design of a workable National

“ Government.").  Congress may properly
commit something to the discretion of the
other branches of government. :

~.FN10. This case'is about the discretion of
the executive branch to make policy, not
- about ministerial enforcement of the "law"
by - executive officials.

S suggested that the precise polrcy adopted- by
the INS in this case was required by "law."

- That characterization. of this case, however,

- .is inaccurate, . 'As we have explained, when |
.the INS ‘made its pertinent policy, the
preexisting - law - said nothing about - the

- validity of Plaintiff's asylum applications.
Instead, Congress just provided that "[a]ny

‘ a11en may apply for asylum and left the-

: vdetalls of the application process. to the

“discretion of the INS. See Mesa Verde

~ Constr. Co. v. Northern Cal. Dist. Council
" of Laborers, 861 F.2d 1124, 1140 (9th
Cir.1988) (en ‘banc). (Hug, J.,.-dissenting) -
(explaining that sometimes "Congress enacts
* quite general provisions, with the specifics
to be- ﬁlled in by the agency") The INS in-,

v, '»Copr. © West 20‘04>N0 Claim to Or1g US GOvt. Works :
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Cits dlscretlon de01ded to requlre 51x~year 01d .
children--who arrive unaccompanied in the ,
* United - States . from Cuba--to  act in -
""" immigration matters only through (absent =

special circumstances) their parents in Cuba.

for s_uch children. . But it did. not, and we
" ‘cannot...  That . choice -was ‘' the sole

~ According to ‘the principles’ ‘set. out . in
" Chevron, we can only disturb that choice if

at 2793: see also Mistretta'v. United States,

(explaining  discretionary - authority . o

scheme)

‘generally Marbury v. Madison, 5. US. (1

judicial department to say what the law is.").

. where Congress' has indicated that. 8aps - in

branch accountable to the people and fit for

indicated its intent that - statutory gaps be
filled by the executive agency.

addressed the precise questlon at issue, the
construction on the statute .
statute is silent ... the question for the. court

is whether the agency's answer is based on a

: Chevron 104 S. Ct at 2782

The INS could have shaped its policy in"a
different fashion, perhaps allowing relatives -~
. (for example, those within the fourth degree
of relationstiip) in the United ‘States to act

',.prerogatlve of the executive branch. ;- -

it is unreasonable. - See Chevron: 104 S.Ct, - -

488 U.S. 361, 109 S.Ct.- 647, 678, 102 -
L.Ed:2d 714 (1989) (Scalia, J., dlssentlng) S

executive branch in admlmstermg statutory"v.‘_

EN11. When a statute is vambigu',o"us‘ or silent
.+ on the pertinent issue, it ordinarily is for the .
" judicial branch-to construe the statute:.. See - .- .

Cranch) 137, 177, 2 L.Ed. 60 (1803) ("Itis ..
emphatically the province. and duty of the .~

But the ordinary rule does not always apply ;

the statutory-scheme should be filled in by -
‘officers of the .executive branch (a political . -

: makmg policy judgments) then the ‘gaps
should not be filled in by federal Judges o
Where - Congress . has - committed  the .
_enforcement of -a statute to a -particular -
executive agency, Congtess has sufficiently’

: And the
Supreme .Court has directed that, for. suchj ‘
statutes; if "Congress ‘has  not dlrectly

~ court does not. simply. impose its own:

Rather if the - o

permlssxble construction’ of - the statute P

FN12. The authority of the exeéutiue‘btenéh R
in immigration matters stems from the ~ - -
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- Jphmacy of the President and other executive
“officials (such ‘as the INS) in matters-
touchlng upon foreign affairs. See Aguirre-
Aguirre, 119 S.Ct. at 1445: Respect for the -
: authorlty of the executive branch in forelgn -
“affairs is a ‘well- established theme in our -
. law. See United States v. Curtiss-Wright ‘
Export Corp., 299 U.S. 304, 57 S.Ct. 216;
221,81 L.Ed. 255 (1936) (recognizing. "the
very delicate, plenary and exclusive power

" ‘of the President as ‘the sole organ of the:: -

federal government in the " field .of
. - international relations"). And the judicial
- respect for executive authority in matters
" “touching upon foreign relations is even -
greater where the presidential power ‘has
- been affirmed in an act of Congress. See
Youngstown_Sheet & Tube Co. v. Sawyer,
343 U.S. 579, 72 S.Ct.. 863, 870. 96 L.Ed. .

‘1153~ (1952) (Jackson, J.,

express = or implied authorization ~of
Congress, his authority is at its' maximum, -

~ for it includes all that he possesses in his -

own' right 'plus all that Congress- can
delegate."); - © see also’ United States .

Frade, 709 F.2d 1387, 1402 (llth Clr 1983) L

S s (same).

[8][19][20][21][22] That the courts owe some
.-deference to executive policy does not mean that the

executive branch has unbridled discretion in-creating
and.in implementing policy. Executive agencies:

.~ must- comply with the procedural requirements'
© .+ imposed by statute.. . See Morton*v. Ruiz, 415 U.S.

199, 94 'S.Ct. 105571073, 39 L.Ed.2d 270-(1974).

. Agencies must respect their own procedural rules and * - -
- regulations. _
- Schweiker, 660 F.2d 116, 119 (5th Cir:1981). And
- ‘the policy selected by the ‘agency must be a .
_ reasonable one in the light of the statutory scheme. . :
- Chevron, 104 S.Ct. 4t 2782. To this end, the courts
- :retain the authority 1 to check agency policymaking for .
. procedural compliance and for arbitrariness. Butthe -
. courts .cannot properly reexamine the wisdom of an’
.agency-promulgated -policy . _ :
' Chenery Corp., 332 U.S. 194, 67 S.Ct, 1575, 1582, = ..
91 L.Ed. 1995 (1947) ("The wisdom of the pnnmple o
: adopted is none of our concern. M R

See .id.-at _1074; - see also Hall v.

[FN13] See SEC v.

' FNI13. The Supreme Court has mstructed usf" ‘
‘with these words: ; w
[F]ederal Judges--who ‘have no co1ust1tuency-

.. Copr,© West 2004 No Claim to Ofig. ,U.s."Go"Qt. ‘W@fks
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-have a duty to respect legltxmate pohcy

»-'."ch01ces made by those -who .do. - The .
_responsibilities for assessing: the wisdom of
such “policy choices  and’ resolving " the
struggle between competing views of the

" public interest are not judicial ones: "Our: . '

‘Constitution . vests such respons1b111t1es n
the p011t1ca1 branches."

.."Chevron,

. omitted).

S

[@] In tIns case, because .the: 1aw--part1cu1ar1y
section ‘1 158»15 silent about the validity of Plaintiff's

purported asylum applications, it fell to the INS to. .

make a discretionary policy choice. ~ The INS,

exercising its gap-filling discretion, determined these -
things: (1) six-year-old children lack the capacity to.- -
sign and to *1350 submit personally an application -~

- for asylum; (2) instead, six-year-old children must be .

represented by an adult in immigration matters; (3)
absent special circumstances, the only proper adult to .
represent a six-year-old child is the child's parent,
even when the parent is not in this country; and, (4)-
that the parent lives in a communist- totalitarian state

(such as' Cuba), [FN14] in and of itself, does not. .=~
" constitute -a special circumstance . tequiring . the

selection ‘of a non-parental representative. = Our duty .

" is to decide whether this policy might be a reasonable

one in the light- of ‘the statutory scheme. = See
Chevron,:104 S.Ct. at 2782, :

FN14 See U.S. Dept of State 1999 Country

Reports on Human nghts Practices: - Cuba -

“(2000) (notmg that "Cuba is.a ‘totalitarian
- state," where - ‘Communist- Party "exercises::
* control over all aspects of Cuban life").

[24]]25] But we ﬁrst address Plaintiff's contentlon

- that the "pohcy" relied on by the INS in. this casé is -
_really'no pohcy at all but is, in reality, just a 11t1gat1ng

position. -~ An after-the-fact rationalization of agency

E © action--an explanatlon developed for the sole purpose -

of defendmg in court the agency's acts--is. usually
entitled to no deference from the courts. Bradberry v.

" Director, Office of Workers' Comp. Programs, 117
F.3d 1361, 1366 (11th Cir.1997). ‘But we are unable -

. to say that ‘the position of the INS here is _|ust an.
. after-the fact ratxonahzatlon ' . ; B

: 1261127|]28| The INS pohcy toward Plamtlffs

application was not created by INS lawyers durmg

'11t1gatlon but instead was developed in the course.of

. administrative . &
- commenced. [EN15] Cf. I4L Aircraft Holding, Inc. v. .

104 SCt at 2793 »(citationf .

" (1th - Cir.1994) -

" adopted .as regulation);
“NLRB, 935 F.2d 1249, 1255 n. 6 (11th Cir.1991)

least, some deference under  Chevron;
- deference, when we take account of the implications

. Page 12

proceedingS' before - litigation

FAA, 206 F.3d 1042, 1046 & n. 5 (11th Cir.2000).

‘While the policy announced by the INS: may not -

harmonize perfectly with earlier INS. interpretative

" guidelines (which are not law), [FN16] the parties

have cited, and we have found, no statutory -

~ ‘provision, no regulatory authority, and no prior
* agency. adjudication * that "flatly contradicts” the
. 'policy. ' Cf. General Elec. Co. v. Gilbert, 429 US. =
-+ 125, 97 S.Ct. 401, 411, 50 L.Ed.2d 343 (1976); see
also Motor Vehicle Mfrs. Ass'n v. State’ Farm Mut.

duto. Ins. Co., 463 U.S. 29, 103 S.Ct. 2856, 2866, 77

. L.Ed.2d 443 (1983) (noting that agencies have

latitude’ to "adapt their rules and policies to the

~“ - demands of changing circumstances”). That the' INS -
‘policy was developed in the course of an informal

- adjudication, rather than during formal rulemaking,
.may affect the degree of deference appropriate but .-
- does not render the policy altogether unworthy of -
g deference: See Chenery, 67 S.Ct. at 1580; -see also
-Cook v.. Wiley,. 208 F.3d 1314, 1319-20 (11th

- Cir.2000)" (explaining that executive policies not
“"subjected to the heightened 'scrutiny” of [formal].

rulemaking" are nonetheless entitled to "some
deference”); ‘Bighy:v. INS, 21 F.3d 1059, 1063-64
(finding  Chevron * deference .
appropriate even though agency policy had not been-
U.S. Mosaic Tile Co. v.

("Although the agency action in Chevron involved a

‘legislative regulation, the deference standards set
forth in that case are now applied to most agency

“actions, including administrative' adjudications ....").
And that the INS. policy may not be a longstanding

- one likewise affects ‘only the degree of deference
‘required. [FN17] *1351 See Chenery, 61 S.Ct. at

1580.  The INS- policy, therefore, is. entitled to, at
" and that

of .the p011cy for ~ foreign affairs, . becomes

\ con51dlerab1e

‘. FNI5. The INS policy on unaccompanied °
©. six-year-old children purporting to file for
“asylum against their parents' wishes was set
‘ out 1n these writings: (1) a memorandum,
dated 3 January 2000, from the INS General
.-Counsel to the INS Commissioner; (2) two
letters, dated 5 January, from an INS district

--director .to - Plaintiff's lawyers and Lazaro, -
“letters explaining the decision of the INS

Commissioner; and(3) a letter, dated 12
January,: from the Attorney General to

Copr. © West 2004 No Claim to Orig. U.S. Govt. Works -
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‘Plamtlff's lawyers and Lazaro. .

- ENI16. The INS Guideli_nes "do not have the ‘
- force and, effect of law." Haitian Refugee - -
Ctr., Inc. v. Baker, 953 F.2d 1498 1511;

11th C1r 1992).

FN17 The INS claims that the approach *. .
taken in Plaintiffs case is the INS's' .
young, ' ¢
The INS, however, .
~ points to no evidence in the record show1ng L

that the INS, in the past; has taken this -
~approach. - But, even assuming’ that . ..
Plaintiff's case triggered the making of this
policy ‘to fit cases like Plaintiff's peculiar
circumnstances, deference to the INS policy -

_ longstanding position . -on
. unaccompamed aliens.

would still be due if the -policy is a
reasonable one. See Chenery, 67.S.Ct. at

1580 ("[P]roblems may arise in a case which -

the. administrative ~ agency - *-could. not

reasonably foresee, problems which mustbe -
solved despite the absence of a relevant’ N

general rule.").

)

[29][30][31[ We accept that the INS pohcy at 1ssue'_‘ :
“here comes within the range of reasonable choices.’

First, we cannot say that the foundation of the policy-
“-the INS determination that srx—year-old children
_ necessarily lack sufficient capacity to assert, on their

"~ own, an asylum claim-- is unreasonable. [FN18] See -
 Polovchak v, Meese, 774 F.2d 731, 736-37 (7th
Cir.1985) (presuming that twelve-year-old child was =~
-"near the lower end of an age range in which a minor
may be mature enough to assert" an asylum claim

against the wishes of his parents). Because six-year-
old children must have some means of applying for
-asylum, see 8 U.S.C. § 1158(a)(1), and because the

- INS has decided that the - children. cannot -apply-
personally, the next element of the INS pohcy--that a

six-year-old child must be represented by some- adult

., inapplying for asylum--necessarily is reasonable. E

the  INS; - a. matter. of . law, must
individually assess each “child's merital

~ required. Instead, we recognize that absolute
- line "~ drawing--although:

' FN18 In other words we do not thmk that

capacity; we cannot say that looking at ..
capacity instead of age for young childrenis ' "

" necessarily

~sacriﬁcing accuracy and: flexibility for o ‘appropriate--
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© certainty and efficiency--is an .acceptable -
. approach. See Massachusetts Bd. - of
Retirement v. Murgia, 427 U.S. 307, 96
S.Ct. 2562, 2567-68, 49 L.Ed.2d 520 (1976).
‘And, as long as the approach taken by the -
INS is a reasonable one, we need not decide - ‘
-~ what the best approach would be.
We, however, do not mean to- suggest that -
‘the course taken by the INS is the omly.
permissible approach. - Although the INS is,”
.not required to let six- year-old children
- speak for themselves about asylum, neither"
is the INS required to ignore. the expressed
. statements of young children. Even young
. children can be capable - of ‘having an

accurate. impression of the facts about which -+~ - :

.~ they might speak. To obtain asylum, we
. doubt that it is essential for a child to be able
to" debate ‘the merits of Marxism-Leninism
against - the - merits of -~ ‘Western=style

" democracy.” Some reasonable people could:

conclude that it should be sufficient for a

child to be able to speak about his fears and
to recount the facts that support his fears

about returning to “another country. Not
infrequently, the law does permit six-year-

- old children (and even youriger children) to
speak . and, in fact, does give their words .
. great effect. See, e.g., Pocatello v. United
- States, 394 F.2d 115, 116-17 (9th Cir.1968)
(affirming district court's admission of five-
year-old's testimony); Miller v. State, 391
‘So.2d 1102,

. (affirming decision of trial court to permit
~f01ir"-year- old to testify); - Baker v. State
674 So.2d 199, 200 (Fla Dist.Ct. App.1996) -

(afﬁrrmng ‘trial - court - decision admlttrng .

testimony - and statements - of. srx—year-old' -
victim).

|32 J[33 ||34| The INS determination that o»rdmarrly a.

_ _parent (even one outside of this country) _[FN19]--

and, more important, only a parent--can act for his .

- six-year-old child (who i$ in this ‘country) in’
' immigration matters also comes within the range of
“:reasonable choices.

INS officials seem ‘to-have taken account” of the
 relevant, competing policy interests: - the interest of a ,

In making that determination;

child in asserting’ *¥1352 a non-frivolous “asylum
claim; the interest of a parent in raising his child as
he sees fit; and the interést of the public in the
prompt but fair disposition of asylum claims. The

INS policy--by presuming: that the parent is the sole;
.-representative - -for = a chuld--glves

- Copr. © We’st‘,ZO()'4;No Cla}imv‘to Orrg U.S. ﬂGoyt.\Work"s
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paramount consideration to the primary role ‘of .
parents in the upbringing of their children.  But we .

cannot conclude that the policy’s stress on the parent-

- chjld relationship is - unreasonable. [FN20] ‘ See
© Ginsberg'y. New York, 390 U.S. 629, 88 S.Ct.- 1274,

1280, 20 L.Ed.2d 195 (1968) ("[T]he parents' claim
to authority in their own household to direct the

rearing of their ch11dren is ba51c in the structure of
* our society."). E .

FN19. We conclude that the approach taken .

by the INS about: out-of- :the-country
- representatives was a reasonable one. Othex
approaches might have been available.. The

INS might have selected a policy giving
more welght to the fact that the parent of a _ -
-child in the United States remained outside .
of this country's Junsdlctlon For example,

maybe the INS could have required that the.

_adult - representative--purporting to " act .in:

immigration matters (either by applying for

asylum on behalf of the child or in effect .
vetoing an application for asylum) for a .
child in this country--be ‘present ‘in this =~

_country himself at the pertinent time. See,

e.g., Cozine v. _Bonnick. 245 »S.W.2d 935, -
937 (Ky.1952) (requiring that next friend,
purporting to represent child in court, be -

resident of state). But what else might have
~been done is not decisive for us.

" FN20. We do not suggest that‘.re.c'ogmzmg N
 the parent-child relationship to the exclusion .

.of other familial relatlonshups is the only
" reasonable approach.

. Pierce v, Society of Sisters, 268 U.S. 510, 45
S.Ct. 571,573, 69 L.Ed. 1070 (1925); see

also In re Custody of Smith, 137 Wash.2d 1,

969 P.2d 21, 27-28 (Wash.1998), cert.

granted sub nom. Troxel v. Granville, 527
‘U.S. 1069, 120 S.Ct. 11, 144 1.Ed.2d 842 -
(1999).. Still, although the common practice -
- in the courts of this country-seems to be that
a parent will be appointed to-act as next

friend for a child, a parent is not usually

matter of absolute right, - See Fong Sik

Cir.1955) ("[No] parent [ ] may claim to be

- CritiCaliy important, the INS policy doesnot negl'ect: B
- completely the independent and separate interest that .

.. for asylum. .
- Instead, according to- the INS policy, special
. circumstances may exist that render a.parent an

‘inappropriate representative for the child._[FN21]

- The parent-child:

. relationship is obviously an important one.
- See Wisconsin v. Yoder, 406-U.S, 205, 92"
S.Ct. 1526, 1541-42, 32 1..Ed.2d 15 (1972); . -

entitled to be the next friend of his child as.a.
Leung v. " Dulles,” 226 F. 2d 74, 82 (9th .

- a guardlan ad litem of hlS minor ch11d asa-

E ‘:_ 4Page 14

matter of right."). - Especially because the |
. best interests of a child and the best interests
of even a loving parent can clash, parental
" authority over children—-even where the
. parent is not .generally "unfit"--is not -
.. without limits in this country. See, e.g., In
- the Matter of Sampson, 37 A.D.2d 668, 323
'N.Y.S2d 253, 255 (N.Y.App.Div.1971)
(affirming order requiring disfigured child to
undergo - risky ‘cosmetic surgery = against’
genuine wishes of child's only. parent: - the
staté contended surgery would have "a'
_ beneficial effect" upon child); Crommelin-
- Monnier v. Monnier, 638 S0.2d.912, 916
" (Ala.Civ.App.1994) (requiring appointment
"+ of guardian ad litem where custodial parent
. sought to remove child to foreign country).
~In addition, the law in the United States

' ' ~ frequently ‘treats more distant familial.

‘relationships as important.  See, e.g., Kan.
Stat. Ann. §- 38-1541 (permitting any person
related within the -fourth degree to child to
_ move to intervene in "child in need of care"
' proceedings); Ala.Code § 12-16- 150(4) .
(allowing challenge for - cause where
potential juror is related within ninth degree
to -party); - O.C.G.A. § 15-12-135(a)
(disqualifying persons related within the
sixth degree to interested partles from Jury '
servme)

5

a child may have, apart from his parents, in applying
See: Polovchak,- 774 F.2d at 736-37.

Where such circumstances ‘do exist,’ the: INS policy -

-appears to permit other persons, besides a parent, to

speak: for the child in immigration matters. - So; to .

. - some extent, the policy. does protect a child's own
- right to apply for asylum under section 1158 despite

the contrary wishes of his parents.

* 'FN21. Under the INS- policy, -a substantial
conflict of interest between the parent and

- the child may require or allow another adult

- to speak for the child on immigration

matters. In consideririg whether ‘a.

-substantial conflict of interest exists, the INS
_considers the potential merits of a child's
- asylum claim. ~ If the child would have an

_Copr. © Wesf,‘2,()04 No Claim to vOr'i’g. US Gowt. Wo’r‘ks 1
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_exceedmgly strong ‘case for asylum, the
_ parent's unwillingness to-seek asylum on

that child's behalf may indicate, under the . ..

INS policy, that the ' parent is not

representing adequafely the child's interests."

.

. [35][36][37] We are not untroubled by the degree of

- obedience that the INS policy appears to_give to the.
. wishes of parents, especially parents who are outside.
_this country's jurisdiction. = Because Congress has =

s ideci\de‘d‘ that "[a]ny alien"- (including " six-year-old
- children) may apply for asylum, 8 U.S.C. §

1158(a)(1), Congress has charged the INS--when it -

promulgates policy and fills gaps in the statutory
.. scheme--with facilitation, not hindrance, - of that
~legislative' goal. See Shoemaker v. Bowen, 853 F.2d
858, 861 (11th Cir.1988) (noting that Chevron: does
"not provide agency with license to "frustrate[ ] the

- underlying  congressional “policy"). - We -
recognize*1353 that, in some’ instances, the INS:-’

_.policy of deferring to parents--especially those
: ,Are51dmg outside of th1s country--might hinder some

O six- -year-olds with non-frivolous asylum claims and

prevent them from invoking their statutory right to

seek asylum.  But, considering the well-established
principles of judicial deference to executive agencies,

we cannot disturb the INS policy in this case just

*+ . because it might be imperfect. - See Industrial Union
Dept., AFL-CIO v. American Petroleum Inst., 448 -
U.S. 607, 100 S.Ct. 2844, 2875, 65 L.Ed.2d 1010 -
(1980) (Burger, C.J., concurring) (noting that agency
policy may -be valid although policy does not: .

-perfectly. accomplish legislative goals).”  And we

. cannot invalidate the policy--one with international- "

~relations  implications--selected  by: the. INS merely

because we personally might have chosen another, - .

.See Chevron, 104 S.Ct.-at 2793; see also Jaramillo,.

1 F.3d at 1152-53. Because we cannot say that thlS
‘element of the INS policy-- that; ordinarily, a parent,

" and only a parent, can act for a six-year-old child in
‘. immigration matters--is unreasonable we defer to the .
'INS pohcy

[ﬁl The final aspect of the INS pollcy also worrles

_us_some. According to the INS policy, that a parent
lives in a communist-totalitarian state is no $pecial
circumstance, sufficient in and of itself, to justify the -
consideration of a 51x-year-old child's asylum claim . -
(presented by a relative in this country) against the
“wishes of the non-resident parent.- We acknowledge,

' as a widely-accepted truth, that Cuba: does -violate

~ human rights and fundamental freedoms and does not.
-, guarantee the rule of law to people hvmg in Cuba.
[EN22] See generally U.S. Dept. of State, .1999 - .

- ‘P‘avge 15

‘ Country Repb}'ts on Human‘ Rights Practi'ces: Cuba -
(2000) - ("[The Cuban Government] continuefs] - -

systematically- to violate fuhdamental civil' and

' political rights of its citizens. ").  Persons, living in- :

such a totahtarlan state. may be unable to assert freely

i their own' legal rights, much less the legal rights of
_others. Moreover, some reasonable people might say -

that a child in the United States inherently has a -
substantial conflict of interest with a parent residing
in a totalitarian state whén that parent--even when he"

~ is not " coerced--demands that the child leave  this

country to return to a country with little respect for

B -human rights and basic freedoms

F‘FN22 According to the United States

L ‘Department of -State, 'the human rlghts o

" record of the Cuban govemment is "poor."
~Cuban citizens who oppose or criticize the
"government routinely are "harass[ed],
- threaten[ed], arbitrarily arrestfed],
" detainfed], imprison[ed], and defame[d]."
- Cuba regularly denies citizens "the freedoms -
. of speech, press, assembly, and association,"
~_and restricts the free exercise of religion.
The Cuban constitution provides :that
. Megally recognized civil liberties ‘can be
" denied to ‘anyone who actively opposes the
" ‘decision” of the Cuban people to build.
“socialism."" ~See U.S. Dept. of State, 1999
- “Country ~ Repoits - on' Human Rights
Practices: Cuba (2000) see also UNHCHR
Res.2000/25, UN. Comm. on Human
Rights, 56th, Sess., - UN.© Doc.

 E/CN.4/2000/L.11°  (2000) * (expressing ~

- concemn -about "the continued violation of
. human rights and fundamental ﬁeedoms in
.Cuba")

[ﬁl Nonetheless we cannot properly couclude that,

‘the INS policy is totally unreasonable in‘ tlns respect.

The INS policy ‘does take some account of the
possibility of government coercion: - where special
circumstances--such as definite coercion directed at

©an  individual parent--ex1st a . non-parental
irepresentatlve may be necessary to speak for the
child. . In addition and more important, in no context

is the executive branch entitled to more deference
than in the context of foreign affairs. - See generally

' United States v. Curtiss-Wright Export_Corp., 299

U.S. 304, 57 8.Ct. 216, 221,-81 L.Ed. 255 (1936).

This aspect of the INS policy seems to implicate the -
conduct . of foreign affairs more than any other. .
Something even close to a per se rule-- that, for

_Cop'r._ © West 2004 No Cl}aixh to Orig. U.S. Govt. Works o
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~ immigration purposes, no parent living' in a

totalitarian state has sufficient liberty to represent and
to serve the true, best interests of his own child in the
" United *1354 States--likely would have significant

‘consequences for ‘the* President's. conduct. of our .-

" .Nation's mternatronal affairs: . such a rule would

focus not on the qualities of the particular parent, but -

on the qualities of the government of the parent's
-country. = As we understand the legal precedents,

i they, in -effect, direct that a court of law .defer -
especially to this mternatlonal relations aspect of the-

 INS policy.

)

" ‘We are obliged to accept that the INS policy, on its

face, does not contradict and does not violate section
1158, although section 1158 does not require the
approach that the INS has chosen to take. ‘

”'c. -

" [40] We now examine the INS's ’application of its

~ facially reasonable policy to Plaintiff in this case.

- Although based on a policy permissible under -

' Chevron, if the ultimate decision of the INS--to treat :
. Plaintiff's asylum applications as invalid--was - .
"arbitrary, capricious; [or] an abuse of dlscretlon " the.

decision is unlawful. [FN23] - See 5 US.C. §
: 706(2)(A); see also INS v. Yueh- Shazo—Yang 519
- -U.8. 26,117 S.Ct. 350, 353, 136 L.Ed.2d 288 (1996);
- Citizens to Preserve Overton Park, Inc. v. Volpe, 401

. U.S. 402, 91'S.Ct. 814, 822. 28 L.Ed.2d 136 (1971).
- But whatever we personally might thmk about the

decisions made by the Government, we cannot

properly conclude that the INS acted arbrtrarlly or

abused its discretion here :

FN23. The INS asks us to appiy the "facially
_legitimate and bona fide reason" standard of

review set out in Kleindienst v. Mandel, 408

U.S. 753, °92-S.Ct. 2576, 2585, 33 L.Ed.2d"
683 (1972), instead of the more stringent
"arbitrary, capricious, or. an. abuse of
. We think that the - .
Kleindienst standard is not' the correct .

discretion" standard.

standard to apply in this case. But we do
~note that, even if the Klemdtenst standard

- were applied, the result in th1s case. would:

‘remain the same.

[41] The -application signed and submitted by

* - Plaintiff himself, insofar as the INS has decided that

.. themselves, necessarily was a 'nullit‘y under_t_he INS
- policy. As we have explained, the INS's per se rule--

| ‘Page 16 . -

G prohibitin'g; six-year-old children from personally
~ filing asylum - applications against their, parents'
*wishes--is entitled 'to deference under the law. The -

INS, therefore, did not act arbitrarily or abuse its *-

. discretion’ in rejecting Plaintiff's own . purported '

asylum apphcatron as void.

. [42] Plaintiff contends that even if the INS. policy is
_facially reasonable under Cheyron, the INS decision
“to reject the apphcatrons submitted by‘Lazaro was

arbitrary. ~ Plaintiff asserts that two = special

‘circumistances--the alleged. coercion of Juan Miguel’

by the Cuban goveinment and the objective basis of

- Plaintiff's asylum claim--bear negatively ‘upon Juan-
-, Miguel's fitness to represent Plaintiff in inimigration
. matters. - The INS)-according to. Plaintiff, was -

therefore requlred to récognize some. other adult
representative--namely, Lazaro--to act on Plaintiff's’

" behalf. ~ We, however, conclude that the INS
© -adequately ~considered ' these circumstances in
© reaching its ultimate decision. '

. The INS first determined that-Juan Miguel, in fact,
 'was' not operating under coercion from the Cuban,'v.
1 ’,government or that, even if he was, his honést and
sincere desires were aligned with those of the Cuban
" government," !

~ wrong and was no abuse of discretion. An INS -
- official, on two occasions, interviewed Juan Miguel,

~+“in person in Cuba. Aware of the poss1b111tv that Juan :

That determination was not clearly

Miguel might be under,some kind of coercion, the -

* INS official took steps to ensure that Juan Miguel.

~-could express freely his genuine wishes about
‘Plaintiff's. asylum. claim, _
‘meeting’ with Juan Miguel -face-to-face, concluded-- - .-
“based upon her observations of his demeanor--that

-The INS official, after

Juan Miguel's statement was not the result of duress

‘or coercion, We, therefore, cannot say that the INS's

rejection of Plamtrffs contentlon about coercion was

o arbltrary

b

- *1355 “The INS also prelnmnarrly assessed the
" “objective ' basis of Plaintiff's asylum claim  and -
- concluded that his claim for asylum probably lacked

merit._[FN24]" Again, we cannot conclude -that the -

+INS's determination was arbitrary or an abuse of
- discretion.

‘In making this' assessment, the INS -
considered the information contained in the asylum

“applications and information provided to the INS by
Plaintiff's lawyers. ' In addition, the INS interviewed -
‘Lazaro' and inquired about the basis for - Plaintiff's

‘ o asylumclarm |FN25[ SO
. six-year-old = children - cannot file for - asylum -

- EN24. We do ’not decide, as the INS

Copr. © West 2004 No Claim to:()'rig. Us. Gfbvt."Works )
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~advocates ~ that  this "
preliminary * assessment” of the metits of
Plaintiff's
“consideration”
"asylum application within the- meaning of
the statute.- * But we do accept that this

" representing Plaintiff.

Plaintiff has worried us.
- Lazaro, Marisleysis, and Plaintiff's lawyers--

of his asylum clarm :

lrberty that people enjoy in the United States. Also,
we . admit that re-education,” = communist

o mdocmnatron, and political manipulation of Plaintiff -
- for propaganda purposes, upon a return to. Cuba are S
’not beyond the realm of poss1b111ty :

[4_3] Nonetheless we ‘cannot.. say. that the INS' sf_':» ot
“assessment  of Plaintiff's ~ asylum - claim--that it

probably lacked merit--was. arbitrary.  To: make a . . -

meritorious asylum claim, an asylum applrcant must -

show that he has a "well- founded fear of persecutlon

. Copr‘.'© West 2004 No Cvlaim' to OrrgUS Govi. Wbrks -

summary ~and *

asylum - claim  was-. a
of = Plaintiff's. : purported - -

rough look at the potential merits was a
legitimate . part -of -deciding ' whether -
Plaintiff's father had a substantial conflict of
interest with Plaintiff about asylum that -~
would  disqualify the father < from

* EN25.. That the INS ‘in makmg a
preliminary assessment of the strength of -
Plaintiff's asylum claim, never interviewed -

But the INS did -
speak: with persons representing Plaintiff--

“on more than one occasron about the nature“'

The essence of Plarntrff‘s asylum clarm was that 1f -
(1) he will not enjoy:the
freedom that he has in the United .States; (2) he
might be forced to undergo 're-education” and . -
- indoctrination in communist theory; and (3) he might
- be used by the Cuban government for propaganda
No one should doubt that, if Plaintiff
returns to Cuba, he will be without the degree”of

See 8 US.C. § 1101(a)(42). -
_Congress largely has left the task ‘of defining with .. -
"well-founded ~fear of | .
. persecution” to the INS. See Perlera- Escobar. v.
-+, Executive Office for Immigration, 894 F.2d 1292 -
0 1296.(11th Cir.1990) (stating that, where statutory .
- term is ambiguous, agency properly defined term* -~
- 'through adjudications); see also Singh v.INS, 134~ -~ - -
© F.3d 962, 967 (9th Cir.1998) (noting that statutes do =~
. not define ' persecutron or specrfy acts constrtutlngv‘
’ persecutlon") : ‘
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7['44][45][46] Plaintiff points to no earlier INS

adjudications or judicial decisions where a person, in -

circumstances srmllar to' Plaintiff's, was found to
‘have. establrshed a
~ persecution.”
. populace as.a whole or in large part are generally o
. insufficient to establish {persecution]." -See Mitev v.
. INS, 67 F.3d-1325,.1330 (7th Cir.1995). . We cannot

"well-founded fear of
Political conditions ."which afféct the

say that the INS had- to treat -‘education and

- indoctrination as synonymous with - "persecution."
" See Ghaly v. INS, 58 F.3d 1425,°1431 (9th Cir.1995) -

(explaining’ that "persecution is an extreme concept
that' does not include every sort of treatrient our

o socrety regards as offensive"); see also Mikhailevitch

v. INS, 146 F.3d 384, 390 (6th Cir.1998) (statmg that
"persecution”  "requires -more than a few isolated
incidents- of " verbal harassment or intimidation, .
unaccompamed by .any . physical pumshment

" infliction of harm, or Ssignificant -deprivation of

liberty"); Bradvica v. INS, 128 F.3d 1009, 1012 (7th -

Cir. 1997) ("[M]ere harassment does not amount to".
- persecution.); - Ira J. Kurzban, ~Kurzban's
- Immigration-Law Sourcebook, 254-61 (6th ed.1998)
- (citing cases: drscu_ssmg meaning of "persecution™),.
"Not-all exceptional treatment .is persecution.  The -

INS's estimate  of the . purported applications--as
applrcatlons #1356 that were not strong on therr‘

‘ mer1ts--1s ot clearly 1naccurate lFN26[

FN26.'We do not know for certain that, if
Plaintiff's  asylum  applications - were. -
“accepted “and  fully adjudicated, Plaintiff
necessarily . would fall to “establish his :

- eligibility for asylum. Depending on how
.. -the record was developed, we ‘expect that a -
freasonable adjudicator - might find that
Plaintiff's fears were "well-founded.” * We- -

" forcible "re-education” as persecution. But

. these issues are not questions that we, in the

- first instance; are to answer. = The ultimate

- merits of an asylum petition are not before -

this Court at all.~ Instead, they are matters

L that would be comrmtted to.the drscretron of
*the INS. The INS (and the courts) never

" have suggested that an asylum applicant in -
like circumstances was eligible for asylum.

" We cannot say that the INS's assessment of

the 11ke11hood of success of the a]ppllcatrons

P ,"zm this case. was arbltrary

We have not the. slightest illusion about the INS's

qosd

. also think that some reasonable adJudrcator RS
"might regard things like involuntary and:
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the choices— about policy and about
application of the policy--that the INS ‘made in this

.case are-choices about which reasonable people can-
disagree.

Still, the choices were not unreasonable,
not capricious and not arbitrary, but were reasoned
and reasonable.

was not abused. .

CONCLUSION

l47|l48| As pollcymakers 1t is the duty of the -
Congress and of the executive branch to."exercise’ .

} ‘ Although courts ‘should ‘not be . "
' unquestioning, we should respect the other branches o

" The Jud1c1a1 power is a
limited power. - It is the duty of the judicial branich R

not to exercise political will, - but’ only to -render
judicial judgment under the law.

. When the INS: was confronted with Plaintiff's
- -purported asylum applications, the immigration law - :
of the United States provided the¢ INS with no clear -
_answer. The INS accordingly developed a policy to .

deal with the extraordinary circumstances of asylum

: apphcat1ons filed on behalf of a 51x-year-old <hild, by -
the child himself and a non-parental relative, against =~
the: express wishes of the- child's parents. (or- sole.
The INS then applied’ this new policy to .-
Plaintiff's purported asylum apphcatrons and rejected

parent).

them as nullities. -

~ Because the preexisting law compelled no particular

policy, the INS was. entitled to make a. policy

decision. The policy decision that the INS made was
~within " the. -outside border of reasonable: choices.
“And the INS did not abuse its dlscret1on or act-’

arbitrarily in' applying the policy ‘and reJectmg

- Plaintiff's purported asylum applications. The Court
- neither approves nor disapproves the INS's decision .

to reject the asylum applications filed on Plaintiff's

" behalf, but the INS decision did not contradlct 8 o
‘U.s.C. § 1158.

: The Judgment of the dlstnct court is AFFIRMED
o |FN27] - .

Sy

FN27 NOTICE OF SHORTENED TIME:" *
. We order that, if petitions for reheanng or. -
suggestions for rehearing en.-banc are to be -

filed, they must be filed within 14 days of
thrs date. Expect no extensions.

- 212 F3d 1338 2000 Daily. .Iournal D. AR 5737 13
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" Brett KaVanaugh - Good News Club v. Milford Central School =~

| ."._‘Allegatlon:‘ ' In Good News Club v. lefora’ Central School, 533 US. 98 (2001 ), Brett

' Kavanaugh demonstrated his host111ty to the separation of church and state and
religious freedom when he- argued that the U.S. Constitution requ1red aNew York
public school district to allow a Christian organization to hold an evangehcal h
'worshlp serv1ce after school hours in an elementary school’s cafeteria.

e
4

| The U S. Supreme Court, mcludmg Clmton appomtee Justice Stephen Breyer,
. agreed with the position taken by Mr. Kavanaugh on behalf of his client. '

In Good News Club Mr Kavanaugh filed an amicus brief on behalf of h1s cllent with
the U.S. Supreme Court and argued for the prmclple that religious perspectives
should be given equal, but not favored, treatment in the publlc sphere

% . Although the school dlstr1ct allowed members of the publlc to use school facilities

for artistic, social, civil, recreational, and educational purposes as well as “other
uses perta1n1ng to the welfare of the community,” it speclfically forbade school
- premises from being used for ¢ rellglous purposes

: v -' M. Kavanaugh’s brief argued that the school d1str1ct s pol1cy was

~© unconstitutional because 1t targeted rel1g1ous speech for a d1st1nct1ve burden

R Lookmg to past U S. Supreme Court precedent, Mr. Kavanaugh’s brlef merely

~ argued | for the equal treatment of religious organlzatlons It pointed out that the : ‘
- school district “would not be favoring (and thereby endorsing) religion over non-rel1g1on o
. simply by opening its doors ona neutral basis and allow1ng the Good News Club among
: manyothers toenter ’ SR SIRRIE TR N «»\*?:L B

| v - The U.S. Supreme Couirt concluded that the New York School D1str1ct s B

‘ exclus1on of the [Good News] Club from use of the school , . . constitute[ d] )
, 1mperm1ss1ble v1ewpo1nt d1scr1m1nat1on n Good News Club, 533 U S at112,

| / ' The U.S. Supreme Court also held that perm1tt1ng the Good News Club to meet on :

school premises, just as-a variety of other clubs were allowed to use school -

- facilities after school hours, would not v1olate the Estabhshment Clause See Good
lNews Club, 533 U S. at- 119 - o : :

o ;Flve Democratlc State Attorneys General ]omed an amicus brlef in Good. News Club
* . taking the same pOSlthIl that Mr Kavanaugh took on behalf of his cllent '

v oo Democrat1c Attomeys General Tom M111er of Iowa, R1chard Ieyoub of Lou1s1ana
‘Mike Moore of Mississippi, Paul Summers of Tennessee, and Jan Graham of Utah -
joined a brief on behalf of their respect1ve states arguing that the New York
: school district’s dlscr1m1nat1on against re11g1ous speech was unconst1tut1o11a1




A dlverse range of rellglous orgamzatlons advocated the same posmon in thelr -." v
amicus briefs as Mr. Kavanaugh did on behalf of h1s cllent.

v The Nat10nal Council of Churches Baptlst Joint Committee on Pubhc Aﬁfalrs
" American Muslim Council, General Conference of Seventh-Day Adventists,

Reorganized Church of Jesus Christ of Latter Day Saints, First Church of Christ, -

_ Scientist, General Assembly of the Presbyterian Church (U.S.A.), General Board
of Church & Society of the United Methodist Church, Union of Orthodox J ewish -
Congregatlons of America, and A.M.E. Zion Church all agreed that the New York
school district’s decision to d1scr1m1nate agamst rehglous orgamzatlons vrolated '
the First Amendment : \

Mr. Kavanaugh submltted an amicus- bnef on behalf of his chent Sally Campbell n Good.v L

News Club. As Ms.. Campbell’s attorney, Mr. Kavanaugh had a duty to zealously

- represent his client’s position and make the best argument on her behalf. Such arguments

do not necessanly reﬂect the personal views of Mr. Kavanaugh

" V - Lawyers have an ethical ob11gat10n to make all reasonable arguments that W111 -
~ advance their clients’ interests. According to Rule 3.1 of the ABA’s Model Riiles. i
- of Professional Conduct, a lawyer may make any argument if “there is abasis in S

- law and fact for doing so that is not frivolous, which includes a good faith .
argument for an extension, modification or reversal of existing law.” Lawyers -
~. ‘would violate their ethical duties to their chent if they made only arguments W1th
" ‘WhICh they Would agree were they a Judge L
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rwittersvy.‘Washington‘Dept.rof Servioes for’the7Blind,3474 U.S. 481 (1986)>},, 6
Zobrest v. Catalina Foothills School Dist., 509 U.S. 1 (1993) ... 6
““"ARTICLE - v ‘ B ,'d RSO - ' 1

DougladeayCOCky Equal Access and:Moments'of .Silence: The Equal Access Status of .

Religious .Speech by Private Speakers,;Sl'Nw.’L. Rev. 1 (1987) ..T'8 -
fvi'RULEs

s, ct. ®. 37.3 R

s3{ot;~nu:37.6:gi.'1‘- S y»_y"’ l;yi 5 _ | 3 f. oo :’ﬂ L

'*1 INTEREST OF AMICUS CURIAE [FN1]

v

"FN1. The partles have consented in- wr1t1ng to the f111ng of this brlef in -

letters that have been submitted to the clerk./See S. . Ct. R. 37.3(a). "Counsel ”s'

for ‘a party did not author this brief in whole or in part. See 'S.- Ct. R

37.6. No person or entity’ .other than the amicus curiae and counsel for ‘amicus
curiae made a monetary contrlbutlon to the preparatlon of submission.of “this
br1ef See 1d : . e

- Amicus ‘Curiae Sally Campbell has challenged a local policy in St. Tammany Parish,
Louisiana, that is-similar to the Milford policy at issue in this case. The school
board of . St. Tammany Parish allows after-hours use of its buildings for c1v1c,
recreational, and entertainment uses, and-for other uses that pertaln to the
‘"welfare of the public." Campbell v. 8t. Tammany School Bd., 206 F.3d 482, 484 *(5th
Cir. 2000). The St. Tammany policy’ expressly excludes partlsan political act1v1ty,.”
for-profit- fundralslng, and . “"religious .services" or religious instruction." Id. Ms.
‘Campbell’ asked to .use ‘school facilities’in St. Tammany ‘School -District for
religious purposes. Relylng on.its pollcy, the School Board denied her request

Ms.vCambbellfbrought suit, alleging a violation”oflheerlrst and Fourteenth

" Amendment rights. A panel of the United States Court .of Appeals for the Fifth

Circuit ruled that the ‘Constitution does not require St. Tammany to allow religious
speech in its facilities. Id. On October 26, 2000, over: the dissent of Judges
Jones,  Smith, Barksdale, Garza, and DeMoss, - the Court denied rehearlng en banc

2000 WL 1597749 (5th Cir.). Ms.- Campbell 1ntends soon ‘to file a petition for writ -
of certiorari in this Court. . : : ‘ . :

In their dissent from denial of rehearing en banc, Judges Jones, Smith, Barksdale,
Garza, and DeMoss. correctly contended that St. Tammany has created a publlc forum
and that the content-based exclusion of rellglous speech from that forum is..
.unconstltutlonal For ‘a’ forum to-be con51dered a publlc forum, "[a]ll that”lS’. ) :
' requlred is:that the forum be generally open' to the public.™ Id. at *6 (Jones, .

/
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J.o). The St. Tammany faCilities are -"open 'indifferently for ‘use by private *2
groups. The content-based exclusion of religious speakers from access to the
faCilities is censorship pure and simple." Id. at =*8.

These five Judges also correctly explained that St. Tammany s exclusion of
religious speech 'is,. in .any event, unconstitutional even under the test applicable
to limited public'fora;:SeevRosenberger v. Rector and Visitors of Univ. of Vva,, 515
U.S. 819 (1995). Exclusions of speech from such fora must be both reasonable and
viewpoint-neutral. The St. Tammany policy is unreasonable because it bears no '
relationship to the purposes of the forum:. "To describe the excluSion as covering
'religious activity somehow outside the pale of the community's welfare makes no..-
‘sense. " 2000 WL 1597749 at #9 (Jones, 'J.). In addition, the St. Tammany policy
discriminates on the basis of Vieprint as 1is inherent in the exclusion of :

religious speech: "The crux of the issue ‘is this: when measured against the o ';vffv

'welfare of the public standard, “how. can the prohibition of religious worship or
instruction be anything other than Vieprint discrimination°" Id. .;, :
In summary, these five Judges stated: mItis unfortunate for the c1tizens of thej
Fifth Ccircuit that this court has seen. fit to retreat from: equal treatment of
religious speech and to deviate from fifteen years .of consistent Supreme Court

" -jurisprudence on the subject. The ‘St. Tammany school board was not required to open

Cits facilities for the 'welfare of the public.' Once it-.did so, however,. it ‘could
not .arbitrarily discriminate against religious speakers." Id. at *10.

As'this .description reveals, the Milford case currently before the Court is not
unique, but rather exemplifies a broader national’ problem of unjustified
discrimination” against religious speech in public facilities (as in’ St. Tammany) .
For: that reason, and because the Court's resolution of this case is likely to
affect the resolution:of Ms. Campbell's case,; Ms.. Campbell- respectfully submits
this:amicus curiae. brief I : ' ' o N

v

'7*3 SCHOOL POLICY INVOLVED

The relevant portions of: the Milford Community Use of School FaCilities policy are'f

as follows: - :
The Board of' Education will permit the use of school facilities and’ school ‘
‘grounds, when not in use-for school purposes if, in. the opinion of the District

use will not be’ disruptive of normal school operations, consistent With State law,' S

for any of the following. purposes; :
.'1. For the purpose of 1nstruction in any branch of education, learning ortthe‘
) arts B . . . ; h .
.."-3. For holding social, civic and recreational meetings -and entertainment events:,
.-and other uses pertaining to the’ welfare of the community, provided that such uses
" shall be nonexclusiveand shall be open to the: general ;public. = *** ’ :

Use for Nonreligious Purposes School premises shall not be used by any
indiVidual or organization for religious purposes.

INTRODUCTION AND SUMMARY OF .ARGUMENT .-

Under the’ Community Use policy for. the. Milford Central School District members of-

‘the public may use public school facilities for (i) "instruction. in any branch of
education, learning or the arts," (ii) "holding social, civic and recreational
meetings and entertainment events,ﬁ or‘(iii)f"other uses pertaining to- the welfare-
.- of the: community " Milford's expansive public access policy contains one -- and

- only oné. -- express exception: "School premises shall not be used by any indiVidual

- ‘or organization for religious purposes." Pursuant.to this policy, .the Milford Board"

i
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of Education denied the reguest of ‘the Good News Club (a .community- baseddyouth_
organization that prov1des moral instruction from-a Chrlstlan perspectlve) to use
1ts fac1llt1es See 202 F.3d 502 (2d Cir. 2000).

-

*4 The discriminatory policy enacted by Milford Central School Distriet targets

gdrellglous speech. for a distinctive burden. Milford’ s discrimination agalnst prlvate

religious speech in general “and - agalnst the Good News -Club in particular, is
unconstitutional. As the. Court has concluded in several virtually identical cases,
the Constitution demands’ that private rellglous speech religious people, and
religious organlzatlons receive .at least the. ‘same treatment as their secular

scounterparts in gaining access to-public fa0111t1es and public property See

" Rosenberger v: Rector and Visitors ¢f Univ. of Va.; 515 U.S: 819 (1995); Lamb's
~Chapel v. Center Moriches Union Free School Dist;, 508 U.S. 384 (1993); Widmar v.
Vincent, 454 U:S. 263 {1981). Indeed, with respect to the precise issue of access’
* to. public school fac1llt1es that is raised in this case, the Court has repeatédly

{and often unanimously) held -that "schools. may, not discriminate agalnst religious
groups by denying them equal.access to fac1llt1es that the schools make available -
to all." Rosenberger, 515 U.S. at ‘846 (O'Connor, J., concurrlng) In so ruling, the
Court has emphasized time and again that .the Free Speech and Free Exercise Clauses
protect "prlvate speech endor51ng rellglon." Id. at 841 (majorlty oplnlon)

J
Because the Court has already ruled: dec151vely on the two central issues ralsed
here, this case requires the Court to break no new ground but merely to reaffirm

its prior: hold1ngs First, the ‘Establishment Clause does not require the governmentf
to exclude private. rellglous speech because.it is rellglous, from an open . and

neutrally: available public fac111ty Second, ’ the Free Speech, Free Exer01se, and
Equal Protection Clauses do not permit’ the- government to exclude prlvate rellglous

- speech,  because - it is rellglous, from an open and neutrally avallable publlc

fac111ty
',*5 ARGUMENT
T. THE CONSTITUTTION DOES NOT REQUIRE THE GOVERNMENT TO EXCLUDE ‘PRIVATE RELIGIOUS

SPEECH, ‘BECAUSE: IT IS RELIGIOUS, [FROM AN OPEN AND. NEUTRALLY AVAILABLE PUBLIC
FACILITY. - - i : : :

One fundamental'question in this case is whether the Establishment Clause requires

the government to exclude private: rellglous groups ‘such as the Good News Club: from
open and neutrally avallable public, fac111t1es The' answer is plalnly no.: The

" 'government may . open publlc facilities on a. neutral basis -- for use by rellglous

and secular groups allke —-vw1thout v1olat1ng the Establlshment Clause.

To be sure, the Court has held that the Establlshment Clause proh1b1ts government—"

led or government-encouraged prayer ‘to student audiences at certain public-school

. events. See, e.g., Santa.Fe Indep. School District v: Doe, 120.5. Ct. 2266 (2000);

Lee v. Weisman, 505 U.S.-577 (1992); :Engel wv. Vitale, 370 U.S. 421 (1962): But the
Court has flatly re3ected the broader and. more .extreme proposition that the
Establishment Clause requires the government ‘to eradicate all religious express1on,
public and prlvate, from public schools and other public fac1llt1es The
Establlshment Clause "wag never meant, and has never been read by this Court to
serve as an 1mped1ment to purely private religious speech connected to the State
only through its occurrence in a public forum.” Capitol Square Review and Adv1sory
Bd. v. Pinette, 515 'U.S. 753, 767 (1995) (plurality opinion of Scalia, J., joined
by Rehnquist, €.J., Kennedy ‘and Thomas, I3+ ); see:also id. at 775 (O'Connor, .J.,

joined by Souter and” Breyer, JJ: concurring): (Establlshment Clause not contravened“

"where truly private: speech is allowed on. equal terms in-a v1gorous publlc forum”

© 8O long as there is no. "government manlpulatlon of the forum"). The Court‘thus has :
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~ne

'emphas1zed time and aga1n ‘the cr1t1ca1 dlstlnctlon “between government speech
endorsing religion, which the Establlshment *6 Clause forbids,  and private speech
éndorsing religion, which the Free Speech and Free Exerc1se Clauses protect. "
Rosenberger, 515 'U.S. at . 841 (quotatlon om1tted)

: Therefore, 1t is- by now clear that the government ‘does not violate the
Establishment Clause when it allows rellglous individuals or.groups to use pub11c
facilities or take public: ass1stance that 'is available on a. neutral basis to -
secular and religious alike. ‘See Rosenberger v. Rector and Visitors of Univ. of .
Va., 515 U.S. 819 (1995).5 Capltol Square Review and Adv1sory Bd. v. Pinette, 515

. U.S. 753. {1995); Lamb's Chapel v. Center Moriches Union Free School Dist., 508 U.S:
384 (1993); Board of Ed. of Wests1de Communlty,Schools V. Mergens, 496 U.S. 226 -
(1990) ; Widmar v. Vincent, 454 U.S..263 -(1981); see ‘also Mitchell v. Helms, :120-S.
Ct. 2530 {2000); Agostlnl v. Feltoh, 521 U.S. 203 (1997); Zobrest v. Catalina -
_Foothills School Dist:, 509 U:Si:* 1 (1993); Witters v. Washington Dept. of -Services

for the Blind, 474 U. s 481 (1986), Mueller v. Allen, 463 U.S. 388 (1983). When the‘,:“

government provides. fac111t1es or. a1d on a neutral basis to religious-and secular:
‘‘alike, there is no- danger that the government has favored (and’ thereby endorsed)
“the rellglous over the- secular -- and thus no Establishment Clause vioYation.

‘Lamb's Chapel, 508:U.S. at 395-("Under these circumstances ..., there would have'
"been no realistic danger ‘that the communlty would think that the District was
~endorsing religion or any part1cular ¢reed ... "). A public facility open for. use -
by private groups is "in.a 'sense, surplus, 1and“ such that the government "conveys .
'no.message of endorsement" when it  permits Uprivately’ organlzed ‘and pr1vately led

- groups of studernts :(or others)" to. use .the facility. Laurence Trlbe, ‘American
Constitutional Law § 145, at 1175 (2d ed. 1988). : T

i

~ If the rule were otherwise -- that is, ‘if the Establlshment Clause barred the
neutral extension of general facilities or benefits to rellglous groups Slong
church could not be protected by the police and_flre_departmentsJ or have. its }
_public sidewalk kept in repair. "'*7widmar,‘454 U.S. at 274-75  {quotation -omitted). .
“The -Constitution requlres no such d1scr1m1nat10n aga1nst religious people and
groups. Co :

In asses51ng neutrallty for purposes of the Establlshment Clause, moreover, a
government forum or benefit readily quallfles as neutral when (as- here) ‘the
government makes the forum or' ‘benefit avallable to "a wide variety of private
"organizations." Lamb's Chapel, 508 U.S. at 395. See also Rogenberger, 515 U.S. at .
842 (“It does ‘not v1olate the. Establishment, Clduse for a public university to’ grant
;access-to its facilities® on ‘a rellglon neutral ‘basis to. a wide -spectrum -cf student
groups, 1nc1ud1ng groups that use'meeting rooms. for: sectarlan act1v1t1es, -

. accompanied. by some devotiohal: exerc1ses."), Mergens, 496 U.S, at. 252" (neutrallty
requirement . met’ given- that "broad spectrum"'of secular groups. could usé -the:

°ﬂ'fac111t1es),\wldmar, 454 U:8.7at . 277 ("prov181on of benefits to so broad - a spectrum‘

-of groups ‘is’ an important 1ndex of secular effect") .In other words, the fact that
numerous ‘secular groups enjoy: the same. rlghts as. rellglous ‘groups more than: :
‘sufflces to demonstrate that the government has not 1mperm1ss1bly favored rellglon'

“The fact that younger'(and at least potentlally more 1mpress1onable) ch11dren may~
attend. school or play at:a partlcular public bulldlng or park does not. alter the i
Establishment Clause analysls, or, the. significance of neutrallty as. the :
government's essential safe harbor.in complylng with the Establishment Clause. On
© the contrary,_w1th younger: and more 1mpre351onable children, it is doubly 1mportant
for. the government to be scrupulously neutral 'so &s not to convey 'a message that
religion is disfavored. Otherwise, '"[wlithholding access" to religious groups,
because they are religious, "would leave -an- 1mperm1ss1b1e perception that: rellglous
'act1v1t1es are d1sfavored " Rosenberger, 515 U.S. at 846 (O‘Connor,”J

v
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.concurring). Justice O'Connor's ‘assessment applies to young as well as old. After
all, if a young student cannot "understand toleration of [private] religion in the
schools™ -~ which'is the necessary premise of the impressionability argument -- he
or she *8 would be just as "incapable of understandlng exclusion of [private]
"rellglon from the schools." Douglas. Laycock, .Equal Access and Moments of Sllence
The Equal Access Status of. ‘Religious: Speech by Prlvate Speakers, 81 Nw. U. L.. Rev. k
1, 19 (1987) [FN2] . . S [ S

FN2. If the Court were to accept the mlstaken— attrlbut1on/1mpre551onab111ty~

_argument,: the approprlate remedy, as Justice Marshall stated in Mergens,
would not- be an outright ban on ‘private rellglous speech, but merely a
disclaimer making clear that the school does not endorse the groups or clubs
that use its facilities. See Mergens, 496 U.S. at 270 (Marshall, J.,

% concurring). (voting to uphold access program at- issue in Mergens because
school ¢ould allow prlvate "rellglous speech" and affirmatively "disclaim[}

" ‘any. endorsement” 'of ‘the private speech’ when necessary); see also Pinette, 515
U.S. at 794 n.2 (Souter; J., concurring) (if: there is a danger of confusion,
"no reason: -to presume that an adequate dlsclalmer could not have beeén'
drafted"); id. at 769 (plurallty) ("If Ohio.:is concerned about
misperceptions, nothing ‘prevents it from requlrlng all prlvate dlsplays in’
-the Square to be identified as such.").

As to any poss1b111ty of  student peer pressure, as was stated in Mergens,
. "there is ‘little if any risk of official ‘state endorsement or coercion where
" 'no formal classroom -activities are involved and no school officials actively

participate.™ Mergens, 496 U.S. at 251. Agaln the appropriate remedy for the ’

‘possibility of such pressure would not be an overbroad ban on rellglous
speech, but .a neutral mechanlsm for ensurlng, for example, that only: students
with parental ‘permission were allowed into” meetlngs of private groups
occurring in public school fa01llt1es “of course, parental permission is.
already necessary to attend meetlngs of the Good News Club, Wthh ellmlnates
any such issue’ in thlS case.’ : :

. In this case, the Establishment Clause does not ‘require the:exclusion of- religious
speech .in general -- or thé .Good News Club. in particular:.-- from Milford's open’ and’
neutrally available public facility. It is undisputed that the Good News Club is a.
prlvate group, not a government organization, -and it is undisputed:that the Milford
.school 'is available. to a broad class of- secular educational events, "social, 01v1c.
. and recreational meetings and entertalnment events, " and other uses pertalnlng to -
“the welfare of the communlty The. School Dlstrlct therefore would not be favorlng
(and’ thereby endor31ng) rellglon over *9 non- rellglon simply by opening ]tS -doors:
on a mneéutral-basis and allow1ng the Good News- .Club;: among -many others; to enter.

When, as here, the: government: ensures neutrallty by ‘making its facilities- available .

. to rellglous and secular groups alike, "the message is one of neutrality rather-
than - endorsement" and the Establlshment Clause is not violated. Mergens, 496 U.S.
-at 248. : : B

- *II. THE CONSTITUTION DOES ‘NOT PERMIT THE GOVERNMENT TO EXCLUDE PRIVATE RELIGIOUS
_SPEECH, . BECAUSE IT IS .RELIGIOUS, FROM AN: OPEN AND NEUTRALLY AVAILABLE PUBLIC
"~ FACILITY. i

v Because the" Establlshment Clause raises no barrler to” rellglous speech in an open .
and neutrally available publlc fac111ty, the remaining question is whether the-
Constitution permlts the Milford School District to exclude religious groups such
as ‘the Good News Club from school facilities. Stated more directly, can the

: government unapologetlcally ‘and” unabashedly discriminate agalnst prlvate rellglous o

fCopr. ©-_We$t 2004 No ClaimjtofOrigi U.S. Govt. Works
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,speech‘in a public facility?-The‘answer'to'that Question as well is no.

The ba51c pr1nc1ples that gu1de the free speech analys1s are settled. " [Plrivate
religious speech ... is as fully protected “under the Free Speech Clause as secular
private expression." Pinette, 515 U.S..at 760. A "free- speech. clause without .
religion" would be, in the.words of:the Court, "Hamlet without the prince.".Id.

- (opinion of Court for 7 Justices). The Constitution's protection for religious

speech applies not just to speech from a-religious perspéctive, but also to
religious "proselytizing,"™ Heffron v. International Society for Krishna
Consciousness, Inc., 452 U.S. 640, 647 (1981), and rellglous "worshlp,' Pinette,

-515 U.S. at 760; Widmar, 454 U.s. at | 269 n. 6.

It is "ax1omat1c“ that the government "may not regulate speech based on” 1ts
substantive content or the message it conveys." Rosenberger, 515 U. g. at 828. When
the *10 government targets not just subject matter, "but particular views taken by
'speakers on a subject, the violation of the First Amendment is all the more.
blatant. Vlewp01nt discrimination is thus an egregious form of content

discrimination.” Id.. (internal citation omitted).

-1t is true that "speech which is constitutlonally protected against state )
.suppression is not thereby -accorded a guaranteed forum on all property owned by the

State." Pinette, 515°U.S. at 761. But when the government maintains a forum open to

‘at least some speakers and subject "’ matters,,the government's "right to limit
protected expressive act1v1ty is sharply circumscribed.™ Id

“In a public forum (whether ‘a traditional- pub11c forum such as a' park or a pub11c
forum designated by the government such as an open bandstand), the government may
impose reasonable content-neutral time, ‘place, and manner restrictions. But: -
content-based exclusions from a traditienal or designated public forum are subject -
to strict scriutiny and presumptlvely unconstitutional. Perry Educ. Ass'n v. Perry
Local Educators' Ass'n, 460 U.S. 37, 45 (1983). When the government. operates not a-
traditional or designated public forum, but what is referred to as a "limited
public forum" or a “non- publlc forum," the ‘government's ability to impose content+
based exclusions may be more expansive. But the government still: "may not exclude.
speech where its distinction is not reasonable in light.of the purpose served by
the forum, nor may it d1scr1m1nate against 'speech on the basis of its’ viewpoint.
Rosenberger, 515 U.S. at 829 (1nterna1.quotat10ns.omltted)— Cornelius.v. NAACP

‘Legal Defense & Educ. Fund, 473 U.S. 788, 806 (1985); Perry, 460 U.S. at 46. [FN3]

"FN3. There is substantlal confus1on regardlng the approprlate terms to -
describe- these, three. categorles ‘Somé ‘cases use the term "non-public forum"---
to describe what- we refer to as a-"limited publlc forum." See, e.g.; '
Cornellus, 473 U.S. at’” 800: That of course, ‘creates no real confusion, but
reveals that there are two terms that may describe the same: kind of ‘forum.
Some: cases - (including many in the ‘Second C1rcu1t) use the term "limited

" publlc forum". to describe what we refer to as a. "designated public forum.™
See Bronx Household of Faith 'v. Community School Dist. No. 10, 127 F¥.3d 207,
211 (24 Cir. 1997) ("designated public forum, sometimes called the 'limited
-public forum' "); see also Good News Club, 202 F.3d at 508 (referrlng to
"designated or limited public forums” as a slngle category) .- That can’
génerate substantial- confusion because the’ standards doverning those two

"'kinds of forums otherwise would be different. In-any event, the terminology
‘we use in this case -- traditional public forum, designated public forum, and
limited public forum -- is consistent with Rosenberger, but we nonetheless
caution that the use of term1nology is not entlrely consistent among courts,
advocates, and commentators - : :

@

Copr. © West'2004tNo Claim to Orig. U.S. Govt. Works



2000 WL 1784193 - . oo . oo oo page 10

“+11 In this caSe, Mllford 5 exc1u51on of Good News Club from its fac111t1es 1s

'.unconstltutlonal for any of four 1ndependent reasons

: S )
. Flrst,.Milford has created a.designated public forum, and Mllford's exclu51on of
religious speech (the Good News Club) from’ that forum is. content- based and -
viewpoint-based, is not-:justified by a compelllng state interest, and thus is
unconstitutional under the Free Speech Clause ‘ )

. Second even if Mllford has not created a des1gnated publlc forum,‘it maintainsb‘

-al ‘limited or non- publlc forum, and the exclusion of religious. speech in general

(and instruction: about morals from a rellglous perspectlve in partlcular) is
v1ewp01nt based and thus unconst1tutlona1 under the Free" Speech Clause. )

FF- Third, in order to exclude speech from.a llmlted or non-public forum, the
‘governmernt's exclusion must,also’be reasonable 1n light of the purpose of the

forum. The blanket.exclusion-of. rellglous speech, because it is religious, from a

“forum is fac1a11y unreasonable where, as. here, it bears no relationship to ' the

purpose for which the forum was, created. Milford's pollcy is thus unconstltutlonal

) under the. Free Speech Clause for that . reason as well - - |

*12 . Fourth puttlng é51de the 1ntr1cac1es of free speech doctrine (whether a

‘ N forum is a designated publlc forum or -merely a limited public forum, whether an

exclusion is v1ewp01nt “based or merely content-based), the Milford policy contains
a more basic constitutional flaw The government's exclusion of religiocus speech;
because it is rellglous, from a public facility violates the Free Exercise .and
Equal Protection ‘Clauses, ‘both of. which bar governmental dlscrlmlnatlon agalnst
rellglous people, rellglous organlzatlons, and rellglous speech

1. The pollcy adopted by the Milford: Central School District- has created a -
designated public forum' with . respect to Mllford's school facilities. As a result,
the content-based exclusion of religious speech (1nc1ud1ng the Good News Club) from
those fac1llt1es is unconstltutlonal e o Lo

A government'entity s traditional public fora -are those places such as streets and -
parks that- have "1mmemor1ally been held in trust for the use of the pulec " Hague
v. CIO, 307 U.S. 496,°515 .(1939). In addltlon the government can create ‘a public*
forum for free speech (create the legal equlvalent of, for example, a park) by

) fopenlng publlc fac111t1es to general use. Perry, 460, U.S. at 45. Public school ™ )
. fac111t1es,"1n partlcular, ‘become public fora when ‘school authorities "b) policy or’
. practice opened those fac1llt1es for indiscriminate use by the’ general public, or

by some segment of the publlc, such as’ student organlzatlons "..Hazelwood School

-Dist. v. Kuhlmeler, 484 U.s. 260, 267" 1988) (1nterna1 quotatlons om1tted)

: The Court's dec1s1on 1n Wldmar 1s 1nstruct1ve on the forum deflnltlon 1ssue

There, .the University. of Missouri “at Kansas City made its facilities "generally

‘available for the activities of reglstered student groups." 454 {U.S. at 264-65. The

school policy also sfated “"No University buildings or grounds ... may be used for

o purposes of religious worship or religious teachlng "-Id.'at 265-n.3. Because the.

university had created.a public forum, the Court subjected the content-based
exclusion of religious. .speech’, from the forum to strict scrutiny: "[Tlhe *13 UMKC
has discriminated agalnst student groups and speakers based on. their desire to use

a generally open forum to engage in religious worship and discussion. ... In order:
vto justify dlscrlmlnatory exclusion from a public¢ forum based on the rellglousﬁ

content of a’'group's intended speech, the University must therefore satisfy the o
standard of review approprlate to content- based exc1u51ons" -- namely,_strlct
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scrutlny Id _at 269 70 (empha51s added) .

In Lamb's Chapel the Court - s1m11arly cons1dered whether the government pollcy at

Assue there -- ‘providing that school facilities were available to. the public: for
educatlonal social, c1v1c,_and .recreational purposes, . and for  other uses :
pertaining to the welfare of the communlty -- created a public forum, or rather a

limited public forum. The Court stated that the ‘argument that the school . district
‘had created a public forum carried "considerable force," but the Court’ ultlmately
decided not to "rule on this issue® because the exclusion of religious groups was
plalnly v1ewp01nt based and" unconst1tut10nal regardless of the nature of the forum.
508 U. S at 392 93. :

The Court's "strong suggestion" in Lamb's Chapel that open school fac111t1es may
well be a public forum is. a useful starting point, ‘however, for' considering the
mature of the forum in this casé. See Bronx Household of Faith v. Community School
Dist. No. 10, 127 F.3d 207, 218 (2d.Cir. 1997) (Cabranes, J., concurring) .. The.
Milford policy,; in our v1ew, plainly creates "a forum generally open to the
“public." Perry, 460-U.S. at 45. Indeed, it is hard to ‘conjure up a more expanslve
access policy than one in which a publlc facility is open for any "social, civic; :
or recreational use," for uses pertaining to thé welfare of the. community, and for
"instruction in any branch of education." . [FN4] ' For that reason, numerous courts
. *14 of appeals analyzing similarly expansive pollc1es where school facilities were
-open. for social, civie, and recreational -use by outside groups have held that- the
schools created public fora. See, e.g., Grace Bible Fellowship, Inc. v. Maine ]
School Admin. Dist. No.. 5, 941 F.2d-45, 48 (lst Cir. 1991); Gregoire v. Centernial
School Dist., 907 F.2d 1366, 1378 (3rd Cir. 1990); National Socjialist Whlte )
People's .Party v. Ringers, 473 F.2d 1010 (4th C1r _1973) (en banc)

FN4. To be sure, Milford requires that groups using its facilitieS"afSOEmake'“
its events "open to the general public." That is a "manner"™ restriction
‘imposed on groups. seeking to use the school. fac111t1es ‘That is not a ‘
content-based restriction. and thus . does not - in any way call into ‘question’ the
fconclus1on that Mllford operates: a publlc forum. Indeed, if anythlng, ‘the..
. non- exclus1v1ty requlrement buttresses the notion that th1s is a de51gnated
gpubllc forum : . :

For example, in the Grace Blble case, the Flrst circuit panel (1nclud1ng then—
Chief Judge Breyer) assesséd a pollcy that, as. 'the Court characterlzed it, prov1ded
access for groups that were "good for' the communlty unless;: in ‘the judgment -6f the
school board, it is injurious to the school." ;941 F.2d at. 48 The 'school d1str1ct

>v'excluded a group that wished to engage in rellglous speech. The First Circuit

stressed that a school dlStrlCt opening its facilities for pub11c use under: such a
policy "has: no greater right to pick and choose among: users -on account of thelr R
©views. than does the. government in general when it provides.a park, or a hall “or. an-
'audltorlum, for public use."™ Id. Thé Court - c¢dncluded: "The bare fact is; [the :
school dlstrlct] has volunteered express1ve ‘opportunity to the communlty at. large,
excluding some because of 'the content of . the1r speech ThlS is elementary
" violation." Id )
v /"\, . -

This Court has looked not Just to the pollcyl but also to the "practlce of the;
‘government to ascertain whether it }ntended to designate ‘a place not tradltlonally
open' to assembly and .debate as a public forum." Cornelius, 473 U.S. at 802. In this
case,. the factual record buttresses what the plaln terms of the pollcy reveal In-

~‘particular, Mllford has granted access. to numerous . groups -such as the Boy Scouts,
Girl: Scouts, and 4- H Club. *15 .This practlce is: persua51ve ev1dence regardlng the'
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L open nature of the forum [FNS]

FNS The government cannot rely .on a vague def1n1t10n of the forum to escape
‘the conclu51on that: 1t/has created a publlc forum. "If. the concept of a
des1gnated open forumis to retain: any v1ta11ty ‘whatever, the ‘definition of
the standards for 1nclus1on “ahd exclus1on must be unamblguous and def1n1te

' Gregoire, -907 F.2d at.1375.-Wére ‘the’ rule contrary,_"[a] school's

administration could" 51mply declare: that it maintains: a closed forum and

- choose wh1ch student ‘clubs.it wanted to.allow. by. tying the purposes of those ‘;
“student’ clubs to some. broadly def1ned educatlonal goal n Mergens, 496 U. S.-ar

244.

In sum, the pollcy and the
publlc forum Thus, Milford! s 1nd1sputably content based exclusion of rellglous B
" speech in general (and the’ Good News: Club in partlcular) from that forum:.is:
unconstltutlonal See W1dmar, 454 U.S. at 2697 see also Campbell, '2000 WL'1597749"

‘at *8. (Jones,‘J;) ("The St Tammany facilities are "open '"indifferently' for use by'

'yprlvate groups, The content based exclus1on of - rellglous speakers from access to
,the facilities is’ censorshlp pure and: - s1mple “)v [FN6]

[P

B FN6 The court of appeals suggested that the part1es had agreed that Mllford
fjcreated ‘only & limited public forum. 202 F.3d at 509. But as explalned above,
- Second . Circuit. precedent conflates the categorles of des1gnated publlc fora.

. .and 11m1ted public¢ .fora by- suggestlng that the: categories are ‘governed by, the-3l_
~'same rules:. ‘See 'Bronx: Household of Falth ~127 F.3dvat 211 ("des1gnated public. '

U 'forum; sometlmes ‘calléd the 'llmltedjpubllc forum' "); see also Good News o
“"Club, 202 F.3d dt 508 (referrlng to ! es1gnated or-limited publlc forums"-as-

"~ a single category) Any; concession: that a . "limited public forum" was 1nvolved

- in this case is, therefore, not a conces51on at all given. Second Circuit.
_precedent that equates a de51gnated publlc ‘forum ‘and a limited public forum.
' For . that ¢ ason the Court should’ 1ndependently assess the nature ‘of the. "’
“forum-in’ thlS ‘case, unconstralned by the part'es' pr10r Second C1rcu1t—
;_1nduced characterlzatlons R

. If Mllford's forum is not a: de51gnated publlc forum,,lt is a llmlted publlc"“
jforum from which’ v1ewp01nt -based’exclusiong are unconstltutlonal The- dec151ons in’
Lamb}!s* Chapel and’ *16 Rosenberger demonstrate, moreover, that Milford's exclu51on-‘

of rellglous speech in general (and of the Good: News: «Club in partlcular) from its ¢

'school fac111t1es is Vlewp01nt based and»thus unconstltutlonal

In Lamb g Chapel the Court con51dered ‘a, school’ pollcy like the ‘one at. 1ssue in T

;thls/case that prov1ded »"[S]chool premiges. shall not be used by any group for -

'bfrellglous purposes 508 U.S§.-at 387, Pursuant to that pollcy, the: school: den1ed a

‘church s request to use school premlses "to’ eXhlblt for public viewing and for -
assertedly rellglous purposes,.a fllm ‘series: deallng with famlly and -child- rearing

‘. issues faced by parents’ today." Id The record did not. ‘indicate’ "that the

; _appllcatlon to: eXhlblt the partlcular film series ;{;’was, -or .would have been,
‘vdenled for any . reason -other than the fact that the presentatlon would have been
from a- rellglous perspectl

_rellglous perspectlves wasfv1ewp01nt based and "pla1nly 1nva11d 4 T4, at 394. The

;L Court- concluded that -"it. dlscrlmlnates on the basis of v1ewp01nt to permit school: L
L property to be-used for the presentatlon of *all ¥iews about family issues: and: ch11d;:'“'
R rearlng except those deallng w1th the subject matter from a rellglous v1ewp01nt

,Copri ©1fwest‘ZQQ4,No:C1aim to Origf,U,S.vGovt;ﬂWorks g
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Id. at 393. I R ;“1535l,- £
The Court reached the same result inARosenberger"The‘University of Virginia
authorized the payment of printing costs-for a variety of student organization
publications, buthwithheld payment: for'a rellglous student  group. The Court held
that the University had engaged in 1mperm1551ble v1ewpolnt discrimination by

:excludlng those "student ]ournallstlc efforts with religious editorial viewpoints.
515 U.S. at 831. Relylng on-Lamb's Chapel, the Court stressed that "dlscrlmlnatlng

against religious speech [is] d1scr1m1nat1ng on-the basis of v1ewpolnt ".Id. at 832
-(emphasis added) . In partlcular, "[r]ellglon may be a vast area of inquiry, but it-

‘also.provides ... a specific premise,. a- perspectlve, a standp01nt from which a
-'var1ety of subjects may be discussed 'and considered.” Id.-at 831. As that’ 1anguage

demonstrates, the Rosenberger Court concluded that the exclus1on of religious
speech, ideas, *17 thought, and uses. from a forum is 1nherent1y and by deflnltlon

_v1ewpolnt based

In this case,-Lamb’s Chapeldand Rosenberger make clear. that Milford's policy and

“exclusion of the Good News Club is patently uriconstitutional. The Milford School

District . allows instruction-about. morals; prov1ded from a secular perspectlve, but
disallows instruction. about morals from a rellglous perspective. As Judge Cabranes
observed in a factually similar case, nthe DlStrlCt'S pelicy banning religious
instruction, while at the samé time allow1ng 1nstructlon on any.subject of learnlng
from a secular viewpoint, is an 1mperm1ss1ble form.of viewpoint d1scr1m1natlon "
Bronx Household of Faith, 127 F.3d dt 220 (concurrlng ‘and -dissenting). Slmllarly,
in Campbell, Judge Jones correctly analyzed a vague "welfare" standard similar .to
that in Milford: "when measured-against the 'welfare of the public' standard, how

-+ -can the prohlbltlon of religious worship or 1nstructlon be . anythlng other than
.v1ewp01nt dlscrlmlnatlon°" St Tammany, 2000 WL 1597749 at *9 [FN7T- )

FN7. Bound- by Second CerUlt precedent Judge Cabranes’ opinion in that case
'did not take issue with. the circuit's distinction between religious speech
and rellglous worship. Such' a dlstlnctlon 1s,_however flawed for the reasons

discussed below. L

Of course, under Rosenberger, “the express exc1u51on of rellglous uses is, in any
event; inherently viewpoint-based; .and: thus unconstltutlonal .regardless of the -
nature-of the forum.' As.the Court sa1d “[r]ellglon may be a vast area of 1nqu1ry,
but it also prov1des ...ta spec1f1c premlse, a perspectlve, a standpoint .from whlch
a varlety of sub]ects may be: dlscussed and con51dered "-Id. at 831. [FN8)

B

FN8. The" four dlssenters in Rosenberger 11kew1se recognized that

d1scr1m1natlon -against religious’ speech was unacceptable "The common factualw

thread running through Widmar, Mergens, and Lamb's Chapel, is that,a"

- governmental institution created-a 11m1ted forum for the use of students in a

* school or college, or for the’ publlc -at. large, but sought to exclude speakers

~with rellglous messages. - In each caseé .the restrlctlon was struck down either ' -

' " as an 1mperm1s51b1e attempt to- regulate ‘the content of speech in an open
forum (asin W1dmar and Mergens) ‘or to suppress a particular religious
viewpoint (as in'Lamb's Chapel). ... Each case ... drew ultimately on the:

unexceptlonable Speech Clause. doctrine treating the evangelist; the. Salvatlon'

Army, the millennialist, or the Hare Krishna like any - other speaker in.a

public forum:* 515 U.S. at 888 (Souter, J., dlssentlng) (internal citations.

,1om1tted)
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*18 Mllford s exclu51on of- certa1n rellglous speech .cannot be saved or cablned by
’p051t1ng a distinction between (1) speech from a rellglous perspectlve and (ii)
religious prayer. or worship. The. court of appeals attempted to Spllt the :atom -and
“to draw such a Tine, -but that" is; 1mp0531ble‘ Rellglous worship is religious. speech
and- rellglous ‘thought: As’ Judge Jacobs persuas1vely explaineéd, moreover,

i("[d]lscuss1on of ‘morals and character from purely secular v1ewp01nts of 1deallsm,

';culture or general uplift will often appear gsecular,” while discussion of .the same -
. issues from a- rellglous viewpoint will: often appear essentlally -~ qulntessentlally ’~'
- rellglous " 202 F.3d at 515’ (dlssent)'i - : L

T So, too, the Court i W1dmar flatly dlsmlssed ‘the 1dea that rellglous worshlp -

could be segregated from rellglous speech f6r purposes of ‘free speech doctrine.. Thef -

‘‘Court -said that-it is 1mposs1ble ‘to draw the 11ne where singing, reading, and
teachlng transforms into "worship. W 454 U.8. at 269 n 6 The Widmar analysis.is
surely correct, as there isno bas1s in precedent or logic for placing rel&glous
speech in one First Amendment category and re11glous worsh1p in another Flrst

vAmendment category . o . : ;

In sum, . even assum1ng that the Mllford pollcy does not" create a deslgnated publlc

- forum, but only a llmlted or nonpub11c forum, the exclu51on of - the Good- News Club
is v1ewp01nt based and thus unconstltutlonal ’ %~, ‘
3.°A th1rd 1ndependent reason why the exclu51on of Good News Club v1olates the

‘Free Speech Clause 1is' the utter unreasonableness of theexclusion in-light-of the

.7 forum's *19 purposes. In-a" 11m1ted publlc forum, the government's exclusJon of

.. particular speech not only must be viewpoint- -Heutral, but also must be. "xeasonable
-in 1light of the purpose served by the" forum,". Cornellus, 473 U.S. at B806; see also
- Rosenberger, 515 U.S. at 829 (same), Perry, 460 U.S. at 49 (same; - g0vernment may
.limit activities in forum, but cangot exclude "act1v1t1es compatlble with the

“1ntended purpose ‘of the. property")v In, thlS case, Milford's express exclusion of
,}rellglous speech does not serve any 1eg1t1mate purpose of the forum P

In Lamb s Chapel hav1ng found that the excluslon ‘was- v1ewp01nt based and thus_
unconstltutlonal the Court. did’ not: reach the add1t10na1 questlon ‘whether ‘the:
exclusion’ was: “unreasonable in- llght of the purposes. of the forum." But theé, Court "

- did p01ntedly note that. the Second. Circuit ‘had "uttered not'a word in support of

its reasonableness,holdlng“ and’ that if the- rule were unreasonable, "it could be
‘held facially invalid." 508 U.S. at.393 n. 6-..'AS suggested by the Court in Lamb's
_Chapel;. therefore,  the reasonableness analy51s is a .séparate’ and.vitally. 1mportant

. aspéct of the JAngquiry in: ‘1imited publlc forum. cases. And 1t prov1des an, Jndependentzﬁ"L

’"”:basls for: striking. down Mllford's actlon in: th1s case
o The “reasonableness" 1nqu1ry necessarlly focuses, f1rst, on'the'purpose of the-
-t,Communlty Use pollcy and gecond, -on how: that purpose is allegedly: thwarted by
~allowing the" forum' té Be used for' rellglous purposes. “The Milford pollcy allows thed“
forum to be used- for instruction.in any branch of" educatlon,‘for uses pexta1n1ng to
..~ the welfare of the community, and for holdlng soc1al ~civic, and recreat10na1 : %
'meetlngs and entertalnment ‘events. The. clear purpose of the Mllford pollcy ‘on .its:
face is to prov1de the community with- a place to.meet. and- to speak as’ 1nd1v1duals.
““and. groups ---a pub11c service prov1ded by the. government in.the same way that -
-parks are. a public serv1ce to the people It is 1nconce1vable,,however, that .

b‘wallow1ng rellglous speech in:that pub11c bulldlng would somehow undermine or" thwartii
“those: purposes. That is espec1ally so given' that the policy allows uses pertalnlng

to the. "welfare: of the communlty W.%20..As Judge Jones said "in- analy21ng a similar.
~:policy-in Campbell MLEYe descrlbe the " exclus1on as-‘covering ‘rellglous‘act1v1ty
: somehow out51de the. pale of the commun1ty s welfare makes no sense. " 2000 WL )
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1597749 at. *9.

Indeed, the only possible Bases for. excluding religious. speech would be (i) a
blatant desire to disfavor religious speech or (ii) a claim that the Establishment
Clause required exclusion. The former argument is unreasonable as a matter of law
(and unconstitutional, as ‘discussed below), - and the latter is unavalllng under this
Court's precedents. Ih short;, then, the Community Use policy's exclusion of use for

. "religious purposes" is unreasonable in light of the purposes served by the forum.
. ‘See St. Tammany, 2000 WL 1597749, at *8 {(Jones, J.) (policy excluding religious

speech is "unreasonable" and "doomed") ; see also Br. of Amicus Curiae American
Center for LaWuand Justice at 17-29. - S T .

4. Aside from the intricacies of free speech doctrlne,,a more fundamental p01nt
demonstrates that Milford*s exclusion of the Good.News Club is unconstitutional.

.Under the Free Exercise and Equal Protection Clauses (as well as the Establishment
‘Clause), the governmért may not discriminate against religion; just as the

government may not discriminate on the basis of race. The -government thus may not
impose a burden or deny a-benefit because of the .religious nature of a group,
person, writing, speech, or idea. To' use the words of Justice Brennan, .the

government 'may not use religion as a basis of classification for the imposition of .

duties [and] penalties ..." McDaniel v. Paty, 435 U.S. 618, 639 (1978) {(Brennan,
J., concurrlng)' Of course, the non- discrimination principle articulated by
Justice Brennan is by now firmly entrenched in this Court's ]urlsprudence See

.Church of the Lukumi Babalu Aye, Inc. v. City of Hialeah, 508 US 520, 532 (1993)

(government may not "discriminate(] against some or all religious beliefs. or

~-regulate[] or prohlblt [] ‘conduct because. it: is undertaken for religious ‘reasons") ;
'E@ployment Division~v. Smith, 494 U.S. 872, 877 (1990) ("The government "may not
- *21 impose spec1a1 dlsabllltles on the ba51s of religious views or religious

_status ).

Except in the context of a permissible accommodation of religion, the govérnment
must ‘act on a religion-neutral basis, based on objective and discernible criteria -
that do not refer to or target religionL For example, if the government bars
certain categorles of speech or activities from.a public facility (say, events with
more’ than 50 people in attendance) ‘anid defines.the limitation without reference to
rellglon, the Constitution is not violated .even though a religious meeting with

‘more than 50 people’ in attendance would be excluded from the facility. In such a

case, the government has not discriminated against religion (putting aside, of
course, any issue of required accommodation under the Free Exercise Clause).

On the other hand, where the government excludes religious speech -- because it is
religious -- from a -public’facility, the government has plainly discriminated
dgainst religion and just' as plainly violated the ‘Constitution. And that is
precisely what Milford ‘has done in thlS ‘case by targeting rellglon for a-

. d1st1nct1ve burden.

iII. RESPONDENT'S POSITiON WOULD REQﬁIRE THE GOVERNMENT TO INQUIRE, INTO THE
RELIGIOSITY OF SPEECH AND WOULD FORCE RELIGIOUS PEOPLE TO HIDE OR DISGUISE THEIR

. 'RELIGIOUS BELIEFS.

A

In clos1ng, it bears mentlon that the Mllford pollcy poses two add1t10na1 and

~important threats to religious 11berty and. freedom -~ threats that this Court has
.empha51zedAbefore and that should inform:the analysis in this case.

First, ‘Milford's policy creates gréve dangefs of_excessive ehtanglement ~~ namely,
of .the government seeking to monitor and . inquire into the .content of speech to

determine whether it is sufficiently,"religieus"'to require exclusion. This Court .

T
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Con many: occasions has emphas1zed the const1tut10nal dangers 1mp11cated when the
government intrudes in this way into the %22 nature of speech. See. Mergens, 496
U.S. at 253 (plurallty) (denial of: the forum to religious. groups "might well create
greater entanglement problems “in the form of invasive monitoring to prevent
‘religious speech at meetlngs at which such speech might occur"); cf. Lee v.
‘Weisman, 505 U.S.-at 616-17" (Souter, J. concurrlng) (regardlng 3ud1c1a1 review of

. speech . for sectarian influences: "I ‘can hardly 1maglne a subject less amenable to
the’ competence of the federal 3ud1c1ary, or. more dellberately to be aV01ded where
pos51ble") N :

The Court in Rosenberger elaborated on the problem statlng that the “f1rst danger
to llberty lies in granting the ‘State. the power to- examine publlcatlons to .
: determ1ne whether or not- they are- based on ‘some ult1mate idea and, if ‘so, .for the -

" ‘State ‘to classify them." 515 U.g8. at 835. The Court continued: ."The viewpoint .
discrimination 1nherent in the Un1vers1ty s. regulatlon required public officials to
. .8can. and interpret . ;student publlcatlons ‘to - d1scern their underlylng phllosophlc
assumptlons respecting religious theory -and belief. That course of action was a
denial of the right of free speech and would risk fosterlng a pervasive bias. or
hostlllty to rellglon “Id ~at  845-46 (emphas1s added)

. Second the School D1str1ct's pollcy necessa111y 1nduces people seeklng to use’
) publlc facilities to water down their speech and to h1de the religiosity of their

o ».message in-order to satlsfy a government adm1n1strator that a proposed meetlng -5

‘not really ifor "religious purposes." That demeaning ‘and disturbing exercise 1is
“‘neither mandated -nor perm1tted by the Constltutlon The Constitution is ‘not "some
“sort of homogeanlng solvent" -that -forces rellglous groups "to choose between'
‘dssimilating to mainstream American cultureé or 1051ng théir political rlghts
Board of Educ. of Kiryas Joel Village .School Dist. v. Grumet,. 512 U.S. 687, 730
(1994)  (Kennedy, . J., - concurrlng) The' Constitution 'in no way llcenses the'
"‘government to operate a checkp01nt where religious people who. h1de their beliefs
and -intentions are allowed through but those who express thelr true be11efs and-

1ntent10ns are turned away

*23 In short, these two factors undersbore the. sound.prudential and historical
reasons why the’ Constitution ne1ther requlres nor permlts d1scr1m1nat10n agalnst h
rellglous people and rellglous speech . L

tcoNCLusiON‘j

' For the fore901ng reasons, as well as those set forth in petltloners' brlef the
‘dec1s1on of the court of appeals should be reversed )
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Supreme Court of the Umted States

GOOD NEWS CLUB et al. Petltloners |
V.
‘MILFORD CENTRAL SCHOOL. -
- No. 99-2036.

‘Argued Feb. 28,2001,
Decided June 11,2001.

“Christian club for children, a sponsor, and a member

- brought § 1983 action against public school, alleglng
that” school's refusal to allow ‘club. to use school
- facilities violated, -inter alia, their free speech rights.
" The United States District Court . for the . Northern™ * ..
District” of New York, McAvoy, Chlef Judge, 21 .=
F. Supp.2d 147, granted  school summary judgment, "
and’ club appealed. The United ' States Court of
~ Appeals  for the Second Circuit, 202-F.3d 502, -
" . affirmed, and certiorari was_granted. The: Supreme

Court, Justice Thomas, J., held that: (1) ‘school's

~ exclusion of Christian children's club from meeting -
after hours at school based on its religious nature was .
.. unconstitutional viewpoint. discrimination, and-(2) .
school's viewpoint discrimination was not required to o
- avoid violating the Establishment Clause. - '

= Reversed a'nd_r_e'manded.v v‘ o

Justice Scalia ﬁle’d a concurring‘ opinio,n.. '

' ; Justlce Breyer filed'an opnnon concurrmg in part

.Justrce Stevens filed a d1ssen’t1ng oprmon

Justice Souter ﬁled a dlssen’trng oplmon in- thch L
s [4] Constitutional Law @90 1(1 4)
g 92k90 1(1 4)

Just1ce Gmsburg joined.

West Headnotes - .

' [1] Constitutional Law @:.790 1(4)
, .921(901(4) =

CIfa forum isa tradltlonal or open pubhc forum, the ¢
- State's restrictions ‘on speech are ‘subject to stricter -
scrutiny than are festrictions in a hrmted pubhc'

‘forum U.S. C A. Const Amend 1

3] Schools &7
345K72

. 2] Constltutronal Law @€=90. 1(4)
L 92k901(4)

o 'When the State establlshes a lrmlted publlc iorum, the
. State i 1s not requlred to and does not allow persons to
I engage in every type of speech and may be justified ..
Cin reserving its: forum for certain groups or for the’
“discussion of certain topics, but the restriction must’ "

not “discriminate against speech on the basis .of

~viewpoint,” and must be reasonable in light of the

purpose. served by the forum. US.CA.

“Const. Amend 1.

[3] Constltutronal Law @3790 1(1 4)

'_92k90 1(1 4)

S Publrc school's exclusmn of Chnstlan childrens club Ve

from ‘meeting . after hours at school based on its

‘ rellglous nature was . unconstitutional viewpoint

. discrimination, where school had opened its limited .
. public forum to activities that served a variety of
. purposes, ‘including events "pertaining to the welfare
“of the community," and had 1nterpreted its policy to

- permit -discussions of subjects - such as. "the

development of character and morals from a religious
perspective,” but excluded club on, ground that its * -

- . -activities, -which - ‘included learmng Bible verses,
L _"“relatlon of Bible stories to members' lives, and prayer, e
" ..were ."the equivalent of religious instruction itself,"

fact that club's activities were "decidedly religious in

" nature™ did not mean that they could not also. be"

. characterized properly as the teaching of morals and

~ = character’ development from a particular viewpoint;
* abrogating Campbell v. St." Tammany's School Bd.,
'206 F.3d 482. US.CA. Const Amend. 1. '

‘. -*7"[4] Schiools &72
34572

; '-Because the exclusron of Chnstran club from use of

publlc school -premises on'the basis of its religious

" perspective constltuted unconstitutional viewpoint
“discrimination, it-was no defense for school " that
- purely religious purposes could be excluded under -

' f:_state law. enumeratmg several purposes for which ./ -
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local boards may»open their schools to public use:
US.CA.  ConstAmend. 1; N.Y.McKinney's
Education Law § 414. e

[5] Constitutional Law @90 1(4) ~
92k90.1(4)

, Speech discussing -otherwise “permissible _subjects _

cannot be excluded. from a limited public forum on

the. ground that the subject is discussed from. a -
religious viewpoint. U.S.C.A. Const.Amend‘. 1.

.~ [6] Constitutional Law @84 5(3)
92k84.5(3)

" [6] Schools €72
345k72

_Public school's viewpoint discrimination; in exclusion

of Christian ‘children's club from meeting at school :
based on its religious nature, was not required :to -
avoid violating the Establishment Clause, -where the . -

club's meetings were held after school hours, ‘not

‘'sponsored by the school, and open to any student who

obtained parental consent, and the school made its
forum  available to -other ‘organizations, - despite

contention that elementary school children would-
- perceive that the school was endorsing the club and
would feel coercive pressure to participate; because .
the -club's activities took place on school grounds

U S.C.A. Const.Amend: 1.

7 Constltutronal Law @84 1
~ ‘92k84 1

A srgmﬁcant factor - in upholdmg govemmental L
" .programs in the face of Establishment Clause attack is
_ 7 their:neutrality towards religion, and the guarantee of
_neutrality - is respected, not offended, when' the - -
Ccriteria © and

following : neutral .
evenhanded policies, extends benefits to’ recipients

whose ideologies and viewpoints, including religious -

ones, are broad and diverse. U.S.C.A. Const.Amend.

(8] Constitutional Law @84 5(3)

- 92Kk84.5(3)

8] Schools €72

3’45k72

o To the extent Supreme Court consrdered whether the

communrty would feel coercive pressure to engage in-
the act1v1t1es of Chnstran chrldrens club conducted

 Page2 ‘

after hours on public school premises, the relevant

community would be the parents, not the elementary
school children, where it was the parents who chose

* . whether their children would attend the club meetings

and the children could not attend - without  their

_parents' perthission, and an argument that the parents”

would be -confused about whether the school was

‘endorsing religion could not be reasonably advanced.
' US C.A. Const. Amend. 1

- [9] Constitutional Law =84, 5(3)
92k84.5(3)

Whatever srgniﬁcance Supreme- Court imay have -
assigned in the Establishment Clause confext to.the

* - ‘suggestion that elementary school children are more’

impressionable than adults, it has never extended its
Establishfnent Clause - jurisprudence = to foreclose
private religious conduct during nonschool hours.
merely because it takes: place on school premises

where elementary school .children may be present. -
U.S.C.A. Const. Amend 1. :

o~

[10] Constrtutronal Law ."84 5(3)
928450

T10] Schools &2

345k72

Even if Supreme Court were to consider the possible

“misperceptions by schoolchildren in deciding whether

public school's permrttmg Christian children's club's
after hours' activities on school premises would

7 violate the Establishment Clause, the facts of the-case
- did not support” school's coniclusion, where there was
_'no_eviderice that young children were pemutted to

- loiter outsrde classrooms after the school day had '

ended, parents had to sign permission forms for -

‘attendance at club meetings, the meetings were held

in a combined high school resource room and middle

school special education room, not in an elementary "
school ~ classroom,  the - instructors were .. not -
~-schoolteachers, and the children in the group were not
» all the 'same age as in the normal classroorn setting. -

U.s.c,A. 'Const.Amend. 1.

[1 1] Constrtutlona] Law @84 5(3)
92k84.5(3)

S [1 1]_ ,Sch_ools &=72
345k72
‘ ‘Even if Supreme Court were to inquire mto the, minds
of schoolchrldren w1th respect to the Estabhshment .
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‘ Clause implications of perrmttulg Chnstlan children's

club to hold meetings after hours on school premises,
the danger that .Lchil_dren would misperceive the
endorsement of religion was no 'greater’-than the

- " danger that they would perceive a hostility toward the -
- religious viewpoint if the club were excluded from |
- -, the public forum. U:S. C'A‘ Const.Amend. 1

B [12] Const1tut10na1 Law €84, 5(3)
02k84.5(3) |

" [12] Schools €72 o
345k72 | e

Any' risk that small children - would. peiceive
endorsement of religion did not counsel in favor-of
excluding ‘a Christian children's club's religious
- activity after hours on school premises, as there were

o .eountervai_ling 3 constitutional “Concerns related to '
“-rights of other individuals - in the community,-
consisting of the free speech rights of the clib and its -

members. US.C.A. ‘Const.Amend.r 1.

S [13] Consntutlonal Law @3-’84 5(1 1)
92Kk84.5(1 1) .

‘When a limited public forum is available,for use by

- 'groups presenting - any viewpoint, Supreme Court .
-would not find-an Establishment Clause -violation. - .

-simply because ‘only groups presenting- a religious

- viewpoint have opted to take advantage of the forum .

- ata particular time. U.S. C.A. Const.Amend. 1.
' ' *%2095 Syllabus [FN*]

"FN* The syllabus, constltutes no part of the opinion

“of the Court but has been prepared by the Reporter of

Decisions for the convenience of the reader. - See
- United States v. Detroit Timber & Lumber Co., 200
.. U.S. 321,337, 26 S.Ct- 282, 50 L.Ed. 499.

© %98 Under New York law, respondent’ Milford
Central School (Milford) enacted a policy authorizing
district residents to use ‘its building after school for,

“among other things, (1) instruction in education,

learning, or the arts and (2) social, civic, recreational,

and- entertainment uses pertaining to the community- . %
. welfare. Stephen and Darleen Fournier, district’ -
residents eligible to use the school's facilities upon’

“approval of their proposed use, are sponsors. of the

.Good News Club, a private Christian organization

for children ages 6 to 12. Pursuant to Milford's

. policy, they submitted a request to hold the Club's: -
- weekly afterschool meetings in the school. Milford .

_ ' demed the request on the ground that the proposed

- Page 3

- use--to sing songs, hear Bible lessons, memorize

scripture, and pray--was the equivalent of religious
worship prohibited by the community use policy.
-'Petitioners (collectively, the: Club), filed suit under

42U.S.C. § 1983, alleging, inter alia, that the denial

of ‘the Club's application violated its free speech
rights under the First and Fourteenth Amendments.
The District Court. ultimately granted Milford
-sumniary judgment, finding the Club's subject matter
_ Yo be religious.in nature, not merely a discussion of
" secular matters from a rehglous perspective that

- Milford otherwise permits: Because the school had -
© not allowed. other - groups providing religious
- instruction to ‘use its limited public forum, the court
theld that it could deny the Club access without
~engaging in

- unconstitutional - -~ viewpoint
(discrimination.  In affirming, the Second Circuit
rejected  the. Club's contention that Milford's

- Trestriction was unreasonable, ‘and held that; because
*‘the Club's -subject matter was quintessentially
- religious and its activities fell outside the bounds of

pure moral and character development, Milford's
policy was constitutional subject discrimination, not

unconst1tut10nal viewpoint d1scr1mmatlon
. A\

Held

*%2096 1. Mllford violated the Club's frlee speech

L rights'when it excluded the Club from meeting aﬁer

hours at the school Pp 2099-2102.

(a) Because the.parties S0 agree,' this Court assumes °

. that Milford operates'a limited public forum. A State
. establishing such a forum is not required to and does
"ot allow persons to engage in every type of *99

speech. It may be justified in reserving its forum for

"certain groups or the discussion of certain topics.-
E.g., Rosenberger v. Rector and Visitors of Univi of =

Va., 515 U.S. 819, 829, 115 S.Ct. 2510,.132 L.Ed.2d .

-°700. . The power to so restrict speech, however, is not

" without limits. -. The restriction must not discriminate
* - against speech based on viewpoint, ibid., and must be -
reasonable in light of the forum's purpose, Cornelius - -

v. NAACP Legal Defense & Ed. Fund, Inc., 473'U.S,
788 806, 105 S.Ct. 3439 87 L.Ed.2d 567.  Pp.
099 2100. ' :

(b) By denylng the Club access to the school's
_limited pubhc forum on the ground that the Club was

, rehglous in nature, Milford discriminated against the '

~Club because. of its religious viewpoint in violation of
-the Free Speech - Clause. That exclusion is
mdlstmgulshable from the exclusions held violative
of the Clause m Lambs Chapel v. Center Moriches
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'-'T.;.»Umon Free School Dist, 508 Us 384 s st
R 2141 124 L Ed.2d 352 where a school district
B precluded a private group from- presenting films at the
- school based solely.on'the religious perspective of the -
" films, and in Rosenberger whiere 4 university refused -
o fund astudent publlcanon because ‘it addressed' L
, . The only =~ -
" “apparent difference between the’ act1v1t1es of Lamb's .~
<Chapel and the Club is the mconsequentlal d1st1nctron1 o
- that the Club teaches moral lessons from a Chr1st1an‘ .

“issues from a religious” perspéctive.

' perspective’ through’ live storytelhng and’ prayer,

‘ - whereas Lamb's Chapel taught lessons through films,

‘Rosenberger also' is d1sp051t1ve Given the obvrous

o rehglous content of the pubhcatlon thete at issue, it . -
cannot be said that the Club's activities are any>moref -
P 'religious” or deserve .any less Free Speech Clause
- protection.  This Court disagrées with the Second- .
Circuit's view ‘that somethmg that ‘is qu1ntessent1allyv
-rellglous or decidedly rellglous in nature cannot also -
~be characterized properly as the" teachmg of’ ‘morals - 2
) and character development from a particular
oy viewpoint. . What matters. for Free Speech Clause, . -
o 'lf,',,purposes is: that there is no-logical difference in kind *
- between. the invocation of Christianity by the Club”
"+ ““and the invocation of teamwork, loyalty, or. patrlotlsm"‘”
by other associations to prov1de a foundation for their
~lessons. - Because Milford's restriction is viewpoint™ : =
'drscrmunatory, the Court’ néed not dec1de whether it
- is'unreasonable in light of the forums purposes Pp‘ et

) ‘2100-2102

20 Perrmttmg ‘the. Club o, meet on “the- school' f
< prémises would not have violated the Establishment -~
- .Clause, - Establishment ‘Clause defénses similar to° =
. Milford's were rejected in Lamb's Chapel, supra, at’ -
/°395,°113 S.Ct. 2141-- where the Court found that, .-
‘- bécause the ﬁlms would not have been shown durmg R
S vschool hours, would not have been’ sponsored by the -
S -fschool and would ‘have been ‘open to the public, not -
il just to church members, there was no realistic danger_'*‘_j‘,.'
.. that the community would think that the district was -
SR endorsmg religion--and .in- Wzdmar v. Vincent, 454 :
£ US. 263, 272-273, and n. 13,102 S.Ct. 269, 70-"_,
“ L.Ed. 2d 440--where “a umver51tys forum was *100
s ‘Because ‘the
.. 7"Club's activities are matenally mdrstmgulshable from.
.+ those “in Lamb's Chapel “and Widmar, Mllford' S
5 'relrance on, the ‘Establishmient Clause ‘is unavailing,”
et AS N Lamb s Chapel the Club's meetings. were to-be
e held affer school -hours, not sponsored by the s¢hool;:-
- and’ open to any student who ‘obtained ‘parental
- 'consent, not just to Club members As in Widmar,
- ‘Milford . made its forum ‘availablé - to~ other -
: .\f)orgamzanons The Court rejects Mllford's attempt to o

already available to other groups.’

‘..'"202 F 3d 502 reversed and remanded

- Paged. "

" distinguish those cases by emphdsizing that its policy

“ “"involves elementary school children **2097 who will -

- _perceive that the school is éndorsing the Club and’ ‘
" will. feel' coerced to participate because the Club's, . [

act1v1t1es take place .on school grounds, even though =~ *"

‘ ',they oceur dunng nonschool hours. “That argument is

. unpersuasive for a number of reasons. (1 Allowmg‘

_ the' Club' to speak on school grounds would- ensure;

. not threaten, neutrality toward religion.  Accordingly, = -
. Milford: faces .an uphlll battle in arguing that the
‘/»"_:Estabhshment Clause compels it to-exclude the Club. -
“..See, e, Rosenberger supra, at 839, 115 S.Ct. 2510 -

-(2). To. the - extent: the. Court considers whether the -
o communrty would feel coercive pressure to engage in - ¢ -
. the Club's-activities; cf. - Lee v. Weisman, 505 U.S. .- .

e 577,592- 593,112 S.Ct. 2649, 120 L.Ed.2d 467, the
relevant . commumty is ‘the: parents who choosef, ,
. -~ whether their-children will attend Club mee tings, not .~
" the chrldren themselves (3) Whatever significance it SRS
‘,;;'may have ass1gned ‘ini the “Establishment -Clause
S context 1o the suggestion that elementary school
chrldren afe’.more 1mpress1onable than adults, cf,, "’
" egiid, at 592, 112 S.Ct. 2649, the Court has never -
3 ,foreclosed private rellglous conduct during nonschool', "
hours merely because it takes. place on. school "
premises where elementary school- children. may be
_present.” Lee; ‘supra, ‘at 592, 112 -S.Ct. 2649, and
Edwards v: Aguillard, 482 U.S. 578, 584, 107 S.Ct. * . "
2573, 96 LEd.2d 510, distinguished. (4) Evenif the - '
P Court were 10 cons1der the poss1ble misperceptions =« - -
by schoolchlldren in dec1d1ng -whether “there iscan- .
,?:;'Estabhshment Clause violdtion, the facts of this case N
+.simply do‘not.support Milford's'conclusion. Frnally,
. it cannot be said that the danger that children would " -
mrspercelve ‘the- endorsement of rehg10n is any .
" greater than the danger that they would. percéive ‘a -
,-rhostrhty toward the religious' viewpoint if. the Club
. were excluded from the pubhc forum. Because itis - ln
- not convinced that there is any significance to the ..
“possibility. - that - elementary  school -children may
- witness the Club's activities on school premises; the ERRRC R
Coutt can fmd no reason. to depart’ from Lambs SR U A
.Chapel and Wzdmar Pp 2103-2107 : -

‘
1

3 Because Mllford has not ralsed a valid- o
_".Estabhshment Clause claim, this - Court. does ‘not
?;address whether . such a claim could excuse Mllford' A
; v1ewpornt d1scr1rmnat10n Pp 2103 2107

;ourt "in which - REHNQU"IST C. 3., “and
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andmwhlch BREYER JI. Jomedlnpart SCALIA,
-}, filed a  concurring: opinion, post, p. 2107.

BREYER, J, ﬁled an opinion concurring " in part S

post, p. 2111. STEVENS, J., filed a- dissenting

opinion, post, p. 2112. SOUTER, J., ﬁledadlssennng: P
‘opinion, in - which GINSBURG ¥, Jomed post, P. v

- 2115

- Thotmas Marcelle,,Sllngerlands, NY, _fOr petitioner_s:"_

_ Frank - W. Miller, East _Syracuse, NY, for

Respondents

' *102 Justlce THOMAS dellvered the oplmon of the

Court.

~ This case presents two questions. The first question

is whether Milford Central School violated the free

speech rights of the Good News Club when “if -
_ . excluded the Club from meeting after hours at the -
“ . school. ' The second question'is whether any such

violation - is justified by -Milford's. concern  that
permitting the Club's activities would violate the

Establishment Clause ' We conclude that Mllford' :
'resmctron violates the Club's free 'speech nghts and
‘that"no Estabhshment Clause concern justifies- that
v1olat10n : :

S

‘The" State of New York authorlzes local school .
‘boards to adopt regulations governing **2098 the use.
of their school facilities. - In partlcular N.Y. Educ. -
Law § 414 (McKinney 2000) enumerates several -
*-purposes for which local boards may open their

- schools to public use. In 1992, respondent Milford

- Central School (Milford) enacted a- community use.
policy adopting seven of § 414's purposes for which" "

its building could be used after school. - App. to Pet.

for Cert. D1-D3. Two of the stated purposes are.

relevant here.. First, district residents may:use the
" school for "instruction.in any branch of education,

learning or the arts." . Id., at D1. Second, the school is »

available for "social, civic and recreational meetings

-, .and entertainment events, and other uses pertaining to

- ‘the welfare of the community, provided that such uses

shall be nonexclusive and shall be opened to the - -

B general pubhc " Ibzd

. *103 Stephen and Darleen Fournler re31de w1th1n. N

- ;Mllford's district and therefore are; eligible to: ‘use the

_school's facilities as long as their proposed use is

approved by the school. Together they are sponsors
v of the local Good News Club, a pnvate Chnstlan

.. .meetings in the ‘school cafeteria.
-, “98-9494(CA2), p. A-81. The next month, VIcGruder,' ,
L formally denied the Fourniers' Tequést on the ground'fi
" that the proposed use--to have "a fun time of singing

v Cert D2

Page5.

'-organiiation for children ages 6 to 12. Pursuant to

Milford's policy, in September. 1996 the Fourniers
submnitted a request t6 Dr. Robert McGruder, interim

- superintendent of the district, in which they sought °

pennission' to hold the "Club's weekly afterschool -
. App. in No..

songs, . hearing ‘a’ Bible: lesson and’ memorizing’
scripture," . ‘ibid.--was - "the equivalent - of religious
worship.” App. H1-H2. According to McGruder, the
community use policy, which prohibits use "by any-

. '_.md1v1dual or organization for religious purposes,”

foreclosed the Club's activities.  App. to Pet. for

. In response to a letter subrmtted by the Club's.

counsel, Milford's attorney requested mforrnatlon to

. clanfy the nature of the Club's activities: - ‘The Club
- ‘sent 'a’set’ of ‘materials used or distributed at the

meetmgs and the following description of its meeting:

"~ "The Club opens its session with ‘Ms. Fournier

‘takmg attendance. ~ As she calls a child's name, if
the child recites a Bible verse the child receives a

. tréat.  After attendance, the Club sings songs.

Next ‘Club members engage in games that involve,
. inter alia, leaming Bible verses. Ms. Fournier then’

. relates a Bible story and explains how it applies to

Club members' lives. * The Club closes with prayer. .

;Fmguy’, Ms. Fournier- distributes treats ‘and the -
‘Bible . verses for  memorization."

App in. No.
98- 9494(CA2), at A30.

_ McGruder’ and * Milford's . attorney rev1ewed the

materials and concluded that "the kinds of activities -

: : "proposed to be *104 engaged in-by the Good News - .
.. 'Club: were not a discussion of secular subjects such
“as; child" rearing, development of character and

development of morals from a religious perspective,

. but were in fact the equivalent of religious instruction
" - itself” Id., at A25. In February 1997, the Milford

Board’ of Education adopted a resolution’ rejecting the

" Club's réquest to use Milford's facilities "for the
“ purpose of condiicting religious mstructlon and Bible
_ ‘study " Id at AS6.

In March 1997 petltloners the Good News Club,
Ms. ‘Fournjer, - and her daughter Andrea’ Fournier -

1“.‘.' .,(collectlvely, the Club), filed . an_ action’ undeér .
- Rev.Stat.'§ 1979, 42 U.S.C. § 1983; against Milford *
" in the United States District Court for the Northemn.
 District of New York. The Club alleged that Milford's :
. denial of its application violated its free speech rights
, u'nder the First and Fourteenth Amendments, its right
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«',to equal protectlon under the Fourteenth Amendment o

e [{.'and its right to religious freedom under the Rehgrous_' L
- Freedom Restoration Act of 1993;- 107 Stat 1488 42

S /U S C:§ 2000bb et seq [FNll

: FN] The District Court dlsmrssed the Club's clalm,‘. S
._under ‘the Rel1g10us Freedom . Restoratlon Act v
. because, we -held -the Act to“be. unconstltutlonal in:o o E

Clty ofBoerne v. Flores 521:U.8.7507, H7.S.Ct. o

. 2157, 138 LEA.2d 624 (1997). S“AZ‘:F,S“PPZQ,‘"'"“":?;St “Tammany's School Bd., 206 F.3d 482 (C.AS

g "~,2000) .(holding that ‘a school's policy = against : T
- ‘permiitting religious ‘instruction in its limi ted public
. forum did not constitute viewpoint drscrrmmatxon) :

]147 150 n, 4(NDNY 1998)

i,

**2099 The Club moved foraprelrmmary mjunct1on; P

".." 'to prevent ‘the school from enforcing its_ religious’
' f':'f.exclusron policy -against .the Club. and" thereby to.
* . permit the Club's: use. of the school facilities..*'On -
. April 14, 1997, the -District Court granted the .
S The Club. then held -its weekly
e afterschool meetings from’ April 1997 until June 1998 :* -

¢ ‘injunction. "

“in a high' school resource and middle school spec1al g

’ f‘.'educatlon room App N12.

‘ preliminary 1njunct1on and’ granted M1lford‘s ‘motion

“ . for summary judgment. - 21 FSupp 2d- 147
L ‘_"(NDNY 1998). . The: court found that the Club's = .
. "subject matter. is dec1dedly rel1g10us in-: nature and,_ G
- . not merelya discussion of secular matters *105: from = .
" a religious ‘perspective that is 0therw1se permitted - °
7+ under [Milford's] use policies.” Id., at 154. Because "'~
E ~-the “school had. mot permrtted other groups that_"‘ R
prov1ded rehglous instruction to use its limited public .
. forum, the court held that the school could denyv R
“access. to ‘the ' Club " without engagmg “in et
,‘“‘-'f‘unconstxtutronal viewpoint d1scr1m1nat1on “The court_:_;i‘_.:, S
T :-also reJected the Club's equal protectxon cla1m SN

affirmed. - 202 F.3d 502 (2000). -

7subject dxscrlrmnatlon not unconstitutional v1ewpo
= -v‘dlscnmmatlon

'.The Club appealed and a’ d1v1ded panel of theg"'j
United States Court of Appeals for the Second Circuit - o
i First, the court .+
’_'freJected “the Club's - contention’ ‘that Mllford‘ S
 restriction against allowmg rellgrous instruction in its” -
- facilities - is" unreasonable. :
" because the subject matter of the Club's activities is
quintessentially religious,” id, at 510, and the
activities "fall outside the bounds of pure 'moral and - -
character development' "id, at 511; Milford's pohcy
‘of excluding the Club's meetmgs was const1tut10nall.:

~-Second, it held . that

Judge Jacobs ' filed a’ d1ssentmg'
op1mon in" which. he concluded that .the school' L
restriction - did - constitute v1ewp01nt d1scr1mmatlon‘ SEn
;under Lambs Chapel v. Center Moriches Union Free ..
xf.f,fchhool Dist, 508 U.S.- 384 113 SCt 2141 124“5
i LEd2d352(1993) ~
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There is a conflict among’ the _Cou'rts of ﬁAppeals on -
the. question whether speech can be excluded froma

. limited public forum on the basis of the religious -

. nature’ of the speech. - Compare Gentala v.:Tucson, -

244 F.3d 1065 (C.A.9-2001) (en bancy (holding thata .
city properly. refused National- Day of Prayer - - -
organlzers apphcatxon to the city's civic events fund- "~
“for-coverage of costs.for city serv1ces) Campbell Vo

cert. pendmg, No. 00-1194;. [FN*] Bronx Household -

of Faith-v. Communzty School Dist. No. 10,127F3d .-
<. 207 (CA. 2 1997) (concludmg that a ban on religious

- services’ ‘and *106 instruction in the limited public -
forurn, ‘was-constitutional), wrth Church on the Rock .
v Albuquerque 84 F.3d 1273 (CA.10 1996) '

. (holdmg that.a city's denial of permission to show the .~
‘ - film "Jesus in_a senior center: was unconstrtutronal-'l'%
JEY viewpoint d1scr1mmat1on) and Good ‘News/Good-~ "~
,In August 1998 the D1stnct Court vacated the Sp::fs Club'v. School Dzst ofLadue 28 F.3d 1501,;;',_,:3- o
- (CA'8:1994) (holdmg unconstitutional a school use’ -

pollcy that - prohibited Good News Club - from »

‘ “meetmg during: times when the Boy Scouts could
*.‘meet). - We granted cert10rar1 to resolve this conflict. - - A_ :

g 531US 923,121 S.Ct. 296, 148 L.Ed. 2d 238 (2000) - -

PN [Reporters Note: - See post: 533 Us 9,13,'_121
s, a 2518] : :

' «"II‘,

T [l] The standards that'we apply to detemnne whether e

al State has’ unconstltutxonally excluded a pr1vate o

~ “speaker from use of a public forum depend on the ,
“nature of the forum. - See Perry Ed. Assn. v. Perry.-
" Local Educators' Assn. 460 U.S. 37, 44,103 S.Ct. " == -
. °948;74 L.Ed. 2d 794 (1983).  **2100 If the forumis ;- -
Siial tradrtronal or open- public -forum, the - State's " v
R restrrctrons on: speech are- subject to_stricter scrutmy, L
" than are restrictions in a limited public forum. Jd, at
. 4546, 103 S.Ct. 948. We have previously declined - .
wter decide whether a school district's opening of 1ts"_.

facilities pursuant to N:Y. Educ. Law § 414 createsa

" limited or a traditional public forum. - See Lamb's .
‘. Chapel, supra, at 391-392, 113 S.Ct. 2141, “Because -
.- the parties have agreed that Milford created a limited -
....public. forum when it opened its facilities in 1992 see -
~Brief for Pet1t10ners 15-17; ‘Brief for Respondent 26,
“we néed. not: resolve theissue here. ‘
sunply w111 assume that Mllford operates a hrnrted D

. In stead we
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. public- forum.

[2] When the State establishes a limited public -

* forum, the State is not required to and does not allow

persons to engage in every type of speech.. The State L
. may be justified "in reserving [its forum] for certain -
groups or for the discussion. of certain topics.” @ .

Rosenberger v. Rector and Visitors of Univ. of Va.,
515U.S.-819,.829, 115 S.Ct. 2510, 132 LEd 2d 700

-(1995); see also Lamb's Chapel, supra, at 392- 393 '
113 S.Ct. 2141. The, State's power to restrict speech C e
however, is not w1thout limits. . The restriction must .
not discriminate against speech on the - basis of o
.. viewpoint, *107 Rosenberger supra, -at: 829, 115‘, R
. S.Ct. 2510, and the restriction must be "reasonable i in .
llght of ‘the purpose served by. the forum," Cornelzus AREE
v. NAACP Legal Defense & Ed. Fund, Inc., 473 U.S. "

- 788,806, 105 §.Ct. 3439, 87 L.Ed.2d 567 (1985)

I

[3][4] Applymg thlS test, we first address whether the .

. exclusion constituted viewpoint discrimination. We

are guided in our analysis by two of our prlor o

opinions, Lamb's Chapel and Rosenberger. .. In .

Lamb's Chapel, we held that a school district violated -

the Free Speech Clause of the First Amendment when'’

it excluded a private group from presenting films at
~the school based solely on the films' discussions of -

-~ family values " from a- religious = perspective. '

Likewise, in Rosenberger, we held that a university's -

refusal to fund a student publication because the
" publication addressed issues from. a  religious "

- -perspective  violated ‘the Free - Speech Clause. . -
~ Concluding that Mllford's exclus1on of the Good

-“News .. Club based on ‘its . rehglous nature is

* indistinguishable from the exclusions i these cases,
we hold that - the "exclusion constituites - 'viewpoint: - .

. discrimination. Because the restriction is viewpoint

discriminatory, we need not decide whether it is =

~unreasonable in light of the pmposes served by the
‘ forum [FN2}

FN2. Although Milford argtied below that, under §
414, it could not permit its property to be used. for "

the . purpose  of religious. “activity, see Brief, for.

Appellee in No. 98-9494(CA2), p. 12, here it merely e
asserts in one sentence that it has, "in accordarice -
“with state_law, closed [its] lintited open forum to - -
" purely rellgrous instruction and services," Bnef for: -

" Because Milford" does. ot -

"Respondent 27.
‘eldborate, it is difficult to discern whether it is

Club's activities. -

o Before the Court of Appeals M1lford crted Trtelley'::-.:'.f
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-v. Board -of Ed. of Buffalo, 65 AD2d 1, 409
N.Y.8.2d 912 (1978), in which a New York court
held that a local school district could not permit a
student. Bible . club to meet on school property
-because "[r]eligious purposes-are not included in the

" enumerated: purposes for which a school may be used
under section 414 of the Education Law." Id., at 5-6,
409 N.Y.S.2d, at 915. Although the court conceded

“that the Bible clubs might provide incidental secular
benefits, it nonetheless concluded that. the school -
would have violated the Establishment Clause had it

T pemntted the club's activities on campus. Because

we hold that the exclusion of the Club, on the basis of: S

: its religious perspective constitutes uniconstitutional .
~, viewpoint discrimination, it is no defense for Milford
 that purely. rellglous purposes can be excluded under

L -statelaw e

_ . *108 Mllford has opened it§ hmlted pubhc forum to .
act1v1t1es that serve a variety of purposes, mcludmg B

events "pertaining to the welfare of the' community."

. App. to Pet. for Cert. D1. Milford interprets its policy
" to permit discussions of subjects such as child
. rearing, and of "the development **2101 of character .
and morals from a religious. perspective.” Brief for -
. Appellee in No. 98-9494(CA2), p.. 6. For example, -
" this policy- would allow someone to use.Aesop's
“Fables to téach children moral values. - App. NI1.
. Additionally, a group could sponsor a.debate on
whether there should be a constitutional amendment - -
to permit prayer in public schools, id., at N6, and the - -

Boy -Scouts could meet "to influence a boy's

- character, . development and spiritual growth," id.; at- .-
- N10-N11, In short, any group that "promote[s] the . -
* moral ‘and _character development of chlldren is -
-eligible - to - use the school bu1ldmg
Appellee in'No. 98-9494(CA2) ato9..

~Brief  for

' Just as there 18 No. questlon that teach1ng morals and o
v character development to children is a permissible: -
. purpose under: Milford's policy, it is clear that the

Club- teaches morals and character ‘development to .
children. For example, no one disputes that the Club’
instructs children to overcome feelings of _]ealousy, to

treat others well regardless of how they treat the '
- children,; and to be obedient, even if it does so in a

nonsecular ~way. - ‘Nonetheless because Milford.
found the Club's activities to be religious in nature--
"the .equivalent, of religious instructior itself," 202

;, F.3d, at 507-it excluded the Club from use of 1ts
fac111t1es

_ ':}*109 Applymg Lamb's Chapel, [FN3] we' ﬁnd 1t'
arguing that it is requ1red by state law to exclude\the L

qulte clear “that ‘Milford engaged in’ \newpomt

discrimination when it excluded the Club from the -
. afterschool forum InLamb's Chapel the local New
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.York school district similarly had adopted § 414' _
““social, civic -or recreational use" category as a-

permitted use in its limited public forum.: The

district also prohibited use  "by any group for
508 U.S., at 387, 113 -S.Ct. -

religious purposes.”
2141.  Citing this prohlbltlon the school district
- excluded a church that wanted to present -films
teaching family values from a Christian perspective.

We held that, because the films "no doubt dealt witha - -

" subject otherwise permissible” underthe rule, the
** teaching .of family values, the district's exclusion of

. the church was unconstitutional . viewpoint . -
) d1scr1mmat10n 1Id, at 394, 113 S.Ct. 2141 RN

. FN3. We find i -remarkable that the:-;‘CoUrt»f of -
. Appeals majority did not cite Lambis Chapel, despite =
' We do not -

“necessarily expect a court of appeals to catalog every
opinion - that- revérses- one of ‘its - precedents.

“its ‘obvious - relevance to the case. .

Norietheless, this oversight is particularly incredible
because the majority's attention was directed to it at
every turn.  See, e.g.,; 202 F.3d 502, 513 (C.A2
2000) (Jacobs, 1., dissenting) ("] cannot square the

majority's- analysis in this case with. Lamb's' Chapel .

"); 21 F.Supp.2d, at 150;. App. O9-OI1 (District
Court stating "that Lamb's :‘Chapel and Rosenberger
pinpoint the critical -issue in-this case"); - Brief for
Appellee in No. 98-9494(CA2), at 36-39; Brief for
‘Appellants in No. 98- 9494(CA2) PP- 15, 36.

Like the church in Lamb's Chapel the Club seeks to

address a subject otherwise permitted under the rule,

“the teaching of morals and character, from a- rellglous

- standpoint. - Certainly, one could have characterized ’
- the film presentations in Lamb's Chapel as a religious "
" use, as the Court of Appeals did, Lamb's Chapel v.

Center Moriches Union Free School Dist, 959 F.2d'
381,.388-389 (C.A:2 1992). - And one easily could
conclude that the films' purpose to instruct that "
" 'society's -slide toward humanism ...
- counterbalanced by a loving home where Christian.
values are instilled from an eatly age,' " id., at 384,
was -"quintessentially religious,” 202 F.3d, at 510.
The only apparent difference *110 between . the

~activity of Lamb's Chapel and the activities -of the:
- Good News Club is that the Club chooses to teach -
" moral lessons. from a Christian perspective through.
" live storytelling and prayer, whereas Lamb's Chapel" -
’ This distinction is

taught lessons through films:

. inconsequential. Both ‘modes of speech use a

: religlous'v1ewpomt Thus, the exclusion of the Good: _

News Club's activities, like the exclusion of- Lamb'
Chapel's films, constitutes unconstltutlonal v1ewpomt
discrimination. »

can only be )

. Page8

" Our opinion 1n Rosenberger also is dlsposmve “In

Rosenberger, -a student organization **2102 at. the

_ University of Vlrglma was - denied funding for
“printing expenses because " its. publication, Wide
_Awake, offered a Christian viewpoint. Just as the

- Club emphasizes the role ‘of Christianity in students'

< morals and character, Wide Awake " 'challenge[d]
Christians to live, in word and deed, according to the
" faith they proclaim and .

.. encourage[d] students to. -
consider- what a personal relationship  with Jesus
Christ means.! " 515 U.S., at 826, 115 S.Ct. 2510.

, Because the university "select[ed] for dlsfavored
© treatment ~those student journalistic - efforts "with

religious ed1tor1a1 viewpoints," we held that the denial E

- of funding was unconstitutional. Id.; at 831, 115
‘S.Ct. 2510.  Although in Ros_enb_erger there: was no
- prohibition -on. religion. as a.subject matter, - our

"~ holding- did not rely ‘on this factor. Inlstead we

concluded simply that the university's denial of
funding  to print Wide - Awake was viewpomt
discrimination, just as the school district's refusal to -
allow Lamb's Chapel to show its films was viewpoint
discrimination. Ibid. Given the obvious religious
content of Wide Awake we cannot say that the Club's

activities are any more "religious” or deserve any less

" First Amendment protection than did the: publlcation :

of Wlde Awake in Rosenberger.

-.Despite . our holdings. in Lamb's Clicizpel,f'and, o

Rosenberger, the Court ‘of Appeals, like Milford,
believed that its characterization . of the Club's

‘activities. as .religious ‘in nature. *111 ‘warranted.
- treating ‘the Club's activities as different in kind from™
the other activities permitted by the school.- See 202"
~ F.3d, at 510 (the Club "is doing something other than- ..
" simply teaching moral values")..

viewpoint” is unique, according to the court, because

it contains an "additional layer" that other kinds of

v1ewpomts do not. Id., at 509. - That is, the Club "is

" focused on teaching children how to cultivate their

relationship with God through Jesus Christ," which it -
characterized as: "quintessentially réligious." . Id., "at

" 510.  With these observations, the court concluded -

that, because the Club's activities "fall outside the
bounds of pure 'moral and character development,' "

. the - exclusion - did not. constitute - viewpoint

d1scr1mmation Id, at 5 11

[5]_ We d1sagree ‘that - something - that  ‘is |
"quintessentially religious" or. "decidedly religious in

" nature” cannot also be characterized properly as the -

- teaching: of morals and character development from a. -
- particular viewpoint. See 202 F. 3d at 512 (Jacobs,
R I d1ssentmg) " [W]hen the subject matter is morals

R Copr ©West 2004 No Claim to Orlg U.S. Govt, Works
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-and character it is qulxotrc to attempt a drstmctlon
. between religious viewpoints and religious subject
Iflattersvl)~

in kind between the invocation of Christianity by the
. Club ‘and the invocation of teamwork, loyalty; or
patriotism by other = associations to - provide a’
foundation for their lessons. It is apparent that the
unstated principle. of the Court of Appeals' reasoning

. is its conclusion that .any time religious instruction .

-and prayer are used to discuss morals and character,
" the discussion is-simply not a "pure" discussion of
_those issues. According to the Court of Appeals,

reliance on Christian pnncrples taints, moral and

.- character instruction in a way that other foundations -
" for thought or viewpoints do not. -We, however, have .-
Instead, we =
reaffirm .our “holdings: in Lamb's. Chapel and .
Rosenberger *112 that speech discussing otherwise’’

never reached such -a  conclusion.

‘permissible subjects cannot be excluded from a

limited public forum on the ground that the subject is -

discussed from a religious viewpoint:  Thus, we

~conclude that. Milford's exclusion of the.Club from
use of the school, .pursuant to its community use .
viewpoint

policy,  constitutes - - impermissible .
discrimination. [FN4]. ’

FN4. Despite Milford's insistence -that. the Club's

" activities constitute "religious worship,” the Court of

Appeals made- no- such ‘determination. It did .

"compare the Club's -activities to' "religious worship,”
" 202 F.3d, at 510, but ultimately it concluded merely

- that the Club's. activities "fall outside-the bounds of’

" -pure ‘moral and character development,' " id., at 511.
In any event, we conclude that the Club's activities
“do not constitute mere religious worship,. d1vorced
from any teaching of moral values.

Justice SOUTER's rec1tat10n of the Club's. activities v

.is accurate. : See post, at 2116-2117 (dissenting
opinion). - But in our view, religion is used by. the

Club'in the same. fashion that.it was used by -Lamb's

~ Chapel ‘and. by the students in Rosenberger:
" Religion isthe viewpoint from which ideas are
. conveyed.
students' attempt to cultivate a personal relationship
with Christ to bar their. claim that religion was a
" _viewpoint.. And We see no reason to treat the Club's
use of religion as something other than a viewpoint
merely because of any evangelical message: it
_conveys. - According to Justice SOUTER, the Club's
activities . constitute "an evangelical - service. of

~worship." " - Post, at 2117. Regardless of the label -
Justice SOUTER wishes to- use, what matters is the -

B “substance of the Club's activities, which we conclude
: are materially indistinguishable from the act1v1t1es in.
Lamb’s Chapel and Rosenberger

- What matters. for purposes of the Free -
Speech Clause is that we can see no logical difference -

* an Establishment Clause. problem).

" however, confront the issue in this case, because we

" conclude that thé school has no valid Establrshment
Clause intérest.

We did not find the Rosenberger ..

 organizations.

Page 9

**2103 IV

[6] Mrlford argues that even if ' itsurestriction

,constltutes v1ewp01nt d1scr1m1nat10n, its interest. in

not violating the Establishment Clause outweighs the

* Club's interest in gaining equal access to the(school's

facilities. - In other words, according to Milford, its
restriction . was *required to - avoid | vio lating the

.Establlshment Clause. We dlsagree

s We have said that a state interest in av01d1ng an -
. Establishment Clause violation "may be characterized
- as. compelling,” and. therefore may justify  content-

based discrimination. *113 Widmdr v. Vincent, 454
U.S. 263,271, 102 S.Ct; 269, 70°L.Ed.2d 440 (1981).. -
However, it is not clear whether a State's interest in
avoiding - an- Establishment Clause violation would
justify viewpoint discrimination. See -Lamb's
Chapel, 508 U.S., at 394-395, 113 S.Ct. 2141 (noting
the suggestion in Widmar but ultimately not ‘finding
We need not,

We rejected,Establishment Clause defenses similar to

Milford's in two previous free speech cases, Lamb's
. Chapel and Widmar,
Chapel, we explained that "[t]he showing of th[e]
film series would not have been during school hours,
- would not have been sponsored by the school, and
- would have been open-to the public, not just to
“church members.” 508 U.S,, at 395, 113 S.Ct. 2141.

In particular, in Lamb's

Accordingly, we found that "there would have been

- no realistic’danger that the community- would: think
,that the ‘District was endorsing religion or -any
. partrcular,creed " :Ibid. Likewise, in Widmar; where
" the university's forum was already available to other

groups, this Court concluded - that there’ was no
Establishment Clause problem. 454 U S., at 272-273,
andn l3 IOZSCt 269. ‘

v The Establlshment Clause defense fares no better in

this.case. Asin Lamb’s Chapel, the Club's meetings
were held after school hours, not sponsored by the
school, "and. open. to any- student who = obtained

parental consent, not just to Club members. As in

Widmar, Milford made. its forum ‘available” to other

Mrlford attempts to dlstrngursh Lambs Chapel and

Copr © West 2004 No Cla1m to Ong U S Govt Works
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'"»Wzdmar by empha51'zmg that Mllford's_ -pollcy-f

: involves. elementary school children. . According. to

i ‘ H_"M1lford children will perce1ve that, the 'school is: -
E ';‘endorsmg the. Club ‘and will feel coercive pressure to.

. participate, because the Club's activities *114 - take

" place. on school grounds even though'they occur ‘
" during nonschool hours [FNS] ThiS argument is-

‘ unpersuas1ve

~ FN5. It is wor‘tl'i(:no‘ting that, ’altho'ugh Milford
- repeatedly has argued that the Club's meeting time

directly ' after the schoolday is relevant to ‘its’ .

'Establrshment Clause concems, the récord does not
reflect any offer by: the school dlstrrct to permit the

Club to use the facilities at a d1ﬂ”erent time of day. .
‘The supermtendents stated- reason for denying the - .
. applrcanons was simply ‘that the Club's activities. °
’ .. were "feligious. instruction. " 202°F; 3d at 507. In,
. any event, consistent with Lamb's -Chapel: and" "
Widmar, -the school could not deny equal access to

the Club for any t1me that is generally ava1lable for'
publlc use. -

*+2104 [7] First, - have held that "a significant

. factor in upholding governmental programs. in. the

 face of Establishment Clause attack is their neutrality "~

*'* towards ‘eligion." Rosenberger, 515 U.S., at: 839, .
~115'S.Ct. 2510 (emphasis added). See also Mitchell
" v:. Helms, 530 U.S. 793,809, 120 S.Ct. 2530, 147

" LEd.2d 660, (2000) (plurality opinion) ("In

. distinguishing - between ~ indoctrination that- s -
" " attributable to the State and indoctrination that is hot,

~[the Courthas] consistently turned to the _principle of
' _neutralzty upholdmg aid .that is offered to a broad

‘range of groups or persons w1thout regard to their.
. religion" (emphasis added)); id, at 838, 120 S.Ct. -
- 2530 (O'CONNOR J., concurring in ‘judgment) - ..
) f("[N]eutrahty is'an 1rnportant Teason. for- upholding - - -
- -government-aid programs  against -'Establishment
7 Clause challenges")
" granting access to the Club would do damage to the: = - -
- neutrality principle defies logic. For the "guarantee "

Milford's. - 1rnp11cat10n that

Bt of neutrality is respected, not offended; when the
government,

_»whose ideologies and v1ewpomts mcludmg rel1g10us

-ones, are broad and diverse." Rosenberger, supra,.at

2839, 115°S.Ct. 2510: - The Good News Club seeks
- nothing more. than to ‘be treated neutrally and given

_.access to speak about the same topics as. are other-
“groups. . Because allowing the Club- to speak on
~ school grounds would ensure neutrality, not threaten
~it, Milford faces an uphill battle in arguing that the .
. 'Establishment Clause compels it to exclude the Goodb '
" News Club ’

following - neutral - criteria and.:,,;

_evenhanded policies, extends benefits to recipients Id., at 586, 112 S.Ct. 2649.

~and not in a public forum). -
'.mdependent significance: on - the fact ' that the - S
- graduation exercise might take place on “school
. premises, Lee,.supra, at 583, 112 S.Ct. 2649.- Here, :

B !-fwhere the school fac111t1es are bemg used for “a

oy lPagelO

[8] *115 Second to the extent we cons1der whether
the commumty would feel' coercive - pressure- to
engage in the Club's activities, cf. Lee v. Weisman,

. 505 U.S. 577, 592-593, 112 S.Ct. 2649, 120 L.Ed.2d

467 (1992), the 'relevant community would be the
parents, not the- elementary school children.. It is the .-
parents who choose whether their ch1ldren will attend -
the Good News Club meetings. = Because the

_children - cannot attend without “their parents' .
' permission, they cannot be coerced into engaging'in ..
“the Good News Club's religious activities. Milford -~

‘ does not suggest that the parents of elementary school

children would be confused about whether the school

-was ‘endorsing religion. Nor do we belreve that such-
" an argument could be reasonably advanced

‘[9] ThlId -whatever s1gmﬁcance we rmay have ‘
assigned in the Establishment.Clause context to the

' ‘suggestion that elementary school children are more

impressionable than. adults, of., e.g, id, at 592, 112

'S.Ct.2649; School Dist. of Grand Rapids. v. Ball,

473 U.S. 373, 390, 105 S.Ct. 3216, 87 L.Ed.2d 267

'(1985) (statingthat "symbolism of a union between
- church and state is most likely to influence. children -
of tender years, ‘whose experience ‘is - limited and

whosé: beliefs consequently are - the functlon of

" environment as much as of free and voluntary
choice"), we have never extended our Establishment

Clause jurisprudence- to foreclose privite - rel1glous

- ‘conduct during .nonschool hours merely because it . - o

takes place on. school premises where elernentary

: school chlldren may be present o

None of vthe.c_ases d1’.'scussed.by Milford persuades us-

that our Establishment Clause jurisprudence has gone
this far. For example, Milford cites Leev..-Weisman
~ for the -proposition that "there are heightened -
- concerns “with protecting freedom of conscience from .
- ‘subtle “coercive pressure «in. the elementary and -

secondary pub11c schools," 505 U.S., at-592, 112
S.Ct.:2649. ' In Lee, however, we vconcluded that
attendance’ at the graduation exercise was obligatory. .

Independent School *¥2105 Dzst v. Doe; 530 U.S.

290, 120 S.Ct. 2266, 147 L.Ed.2d 295 (2000)‘_'_’ .
~ (holding the ‘school's policy -of permitting prayer at o
" *116 football “games unconstltutlonal where the

act1v1ty took place during a’ school- sponsored event
We did not place:
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‘nonschool function and there_ is no govemment

sponsorshjp of the Club's activities; Lee is inapposite.

- Equally unsupportive is. Edwards v. Aguillard, 482. St
U.S. 578, 107 S.Ct. 2573, 96 L.Ed.2d 510 (1987),in .-~

which we held that a Louisiana law that prosctibed

the teaching of evolution as part of the public school .

curriculum, unless accompanied by - a - lesson - on.

creationism, violated the Establishment Clause In
" Edwards, we mentioned that students are susceptible -

: 'to pressure in the classroom, particularly given their
possible reliance on teachers as role models: See id.,

at 584,107 S.Ct. 2573. But we did not discuss this -

~-concern in our application of the law to-the facts.

- Moreover, we did note that mandatory attendance

requirements meant that state'advancement of religion
in a school would be particularly harshly felt by

-nnpressronable students: [FN6] But we did not - -
*_suggest- that, when the school was not actually -

~advancing religion, the nnpressxonablhty of students
‘would-be relevant to the Establishment Clause issue. -
“Even if Edwards had articulated the principle Milford
believes it did, the facts in Edwards are s1rnp1y too
remote from those here *117 to.give the pr1nc1p1e any:

" "‘welght Edwards involved the ‘content. of the
_curriculum taught by state teachers during. the

--schoolday to children required.to attend., Obvrously,
.~ when -individuals who are not schoolteachers are

giving lessons after school to' children permltted to -
" attend only with parental consent, the concerns -

expressed in Edwards are not present. [FN7]

FNG6. ‘Milforid also cites Illinois ex rel. .McCoIIurn v

-. - Board of Ed. of School Dist. No. 71, Champaign»"v‘
- .Cty, 333 US. 203, 68 S.Ct, 461, 92 LEd. 649 .
- (1948), for. its position that the’ Club's " religious. .

element, would be advanced by the State through
compulsory attendance’ laws. - In ‘McCollum, the-
“school district excused -students from’ their normal
- classroom. study during ‘the regular sc¢hoolday to
attend classes taught by sectarian religious teachers,

who were * subject to approval by the school -

superintendent. - - Under -these circumstances, this

“Court found it relevant that "[tJhe operation of the * -

State's compulsory education system ... assist [ed]

and - [wals integrated with the program of religious

instruction carried on-by- separate Teligious’ sects.”

Id., at 209, 68 S.Ct. 461. In the preserit case, there is < - :

" simply no integration and cooperation between the
school district and the: Club. The Club's activities
take place affer the time when the children .are

- compelled by state law to be at the school.’

FN7. Milford also refers to Board of Ed of Westside
Community Schools (Dist..66) v: Mergens, 496 U.S,

226, 110 S.Ct. 2356, 110 LEdZd 191 (1990), to

“Pagell

support its view that "assumptions about the ability -

of. students to make ... subtle distinctions [between
.- schoolteachers during the schoolday and Reverend
- Fournier after school] are less valid for elementary

impressionable, and more subject to’ peer- pressure . -
than average adults.” Brief for Respondent 19. Four

- Justices in. Mergens believed ‘that high school
~ students hkely are capable of distinguishing, between
government - and “private. endorsement of rehglon

.. See 496 U.S.; at 250-251, 110 S.Ct. 2356 (opinicn-of .

©  O'CONNOR, J.). ~The opinion, however, made no -

“statement -about how  capable of ~discérning

- ‘endorsement 'elementary school childrén would have
been in-the context of Mergens, where the activity at
_issue ‘was ‘after school. - In any event, even to the
_-extent elementary school children are more prone to

' peer pressure than are older children, it simply-is not

i 'clear what in this case, they could be pressured to

. ,do B

" In: further support “of the-/argument that the - =

‘,,1mpresswnab111ty of elementary schooi children even -
“after school is significant, Milford points to’ several
cases in which we have found Establishment Clause
violations in ‘public schools. - For e)’(ample; Milford
" relies heavily on School Dist. of Abington Township
‘. Schempp, 374 U.S. 203, 83 S.Ct. 1560, 10
L.Ed2d 844-.(1963), .in which we - found
‘unconstitutional Pennsylvanlas - practice. - of -
- permitting public. schools to read Bible verses .at the
. opening -of each schoolday: Schempp, however, is
v1napp051te because this case does not involve act1v1ty »
‘by the school during the schoo]day

%2106 [10] Fourth, even if we were to consider the

. possible: ‘misperceptions by schoolchjldren' “in

. -deciding. whether Milford's permitting the Club's
V‘achvmes would violate the Establishment Clause, the

~ facts .of this ¢ase ‘simply do not support Milford's

conclusion. " There is no evidence that young children

are ‘permitted to loiter. outside classrooms after the -
schioolday has ended. - Surely even young children -

.. .are aware of events for which their parents must sign.

- permission *118 forms. The meéetings were held in a

o - combined h1gh .school- resource room and middle
~ school special educaﬁon room, not in an elementary
- "school ~ classroom.."

- . schoolteachers. - * And the children in the group are’”
".not all ‘the~same age as in the normal’ classroom

The- instructors are -not

settlng, thelr ages range from 6 to 12. [FN8] In sum, ~

- these circumstances simply do not support the theory o
. that small children would perceive endorsement here.

FNS. Milford also relies on the Equal Access Act, 98

Stat. 1302, 20 U.S.C. §§ 4071-4074, as evidence that -

. Congress -has recognized the vulnerability of @
" ‘elementary- school children to- misperceiving .
‘_endorsement of rehglon The Act, however makes '

Copr © West 2004 No Cla1m to Ong U. S Govt Works
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(Clte as: 533 U.S. 98 *118 121 S.Ct. 2093, **2106) :.

no express recognmon of the. 1mpress1onab111ty ‘of
. elementary school children. . Tt applies only to public
secondary. ‘schools and - makes. no mention of
'elementary schools, § 4071(a) We can derive no-

meaning from the choice by Congress not to address o

" elementary schools '”

endorsement of religion is any greater than the danger

" that -they would perceive a hostility toward the
religious viewpoint if the Club were excluded from
the public forum. This concern is particularly acute -
given the reality that Milford's building is not used
only for elementary school children. = Students, from |
"kindergarten through the 12th grade, all attend school
*in the same building.. There may be as'many, if not -
more, upperclassmen as elementary school chlldren' '
‘who occupy the school after hours. .For that matter, -
- members of the pubhc writ’ large-are perrmtted inthe. .
school after hours ‘pursuant to the community use - -
~policy. Any bystander could conceivably be aware
of the school's” use policy and its exclusion of the

Good News Club; and could suffer as much from
v1ewpornt dlscnmmatlon as . elementary school
children ‘could suffer from perceived endorsement.’
Cf. Rosenberger, 515-U.S., at 835-836, 115 S.Ct.
2510 (expressing the concern that - viewpoint

dlscrumnatlon can chill individual thought and B
' expressmn)

[12] *119 We ‘cannot operate as Milford would have '
-:-us do, under the assumption that any risk that'small = .. o
-~ .children would perceive. endorsement should counsel NS

o m favor of excluding the Club's religious. activity.

decline to “employ -Establishment Clause
Jurlsprudence usmg ‘a modified heckler’s “veto, ‘in

‘which a’group's religious activity- can _be‘proscnbed»

on the basis of what the youngest members of the

Review and Advisory Bd. v. Pinette, 515 U.S. 753,
779- 780, 115 S.Ct. 2440 132 L.Ed.2d 650 (‘1'995)

- (O'CONNOR, J., concurring in part and concurrmgm ‘
Jjudgment) ' ("[Blecause our - concern is with the -

poh’ﬂcal community writ - large, - the endorsement

_inquiry is not about the perceptzons of partzcular, S
individuals or saving isolated nonadherents. from -..;
" discomfort ... ,
* observer in the endorsement 1 1nqu1ry must be deemed .
- . aware of the hlstory and context-of the community
- ‘and forum in"which the" religious. [speech takes -
place]” (empha51s added)).’ There are countervailing -
‘constitutional concerns related. to rights of other -
- individuals in the community.

. Tt is for this reason that the. reasonable

- the Club and its members.

Cf. Capitol Square.

‘In this case; those

Page 12

¢countervailing concerns are the. free speech rights of .
Cf. Rosenberger, supra,
at- 835, .115 SCt. 2510. ("Vital First Amendment
speech pnncrples are at stake here"). **2107 And, we

‘have already found that those rights have been

violated, not merely perceived to have been violated,

111] Fmally, even 1if we were to mqurre mto thev R by th? 8¢ hoolls aetrons:toward-_the Club , A

: glundz of s:h?}?lfhﬂ}irﬁﬁ in this lc(ziise we cannot iﬁy - " [13] We are not convinced that. there is any |
c danse at ¢ en.- would ‘misperceive the significance in. this case to the possibility ‘that . -

* elementary - school children may witness ‘the Good

News Club's activities on school premises, and
therefore we can find no reason to depart from our
holdings in Lamb's Chapel. and Widmar.
Accordingly, we conclude that permitting the Club to

" meet on the school's premises ' would not have
f v101ated the Establlshment Clause [FN9]

- »FN9 Both parties have bnefed the Establishment
K .Clause issue extensively, and neither ‘suggests that a

_ remand would be of assistance on -this: -issue.
.- Although Justice . SOUTER - would prefer that a
-..record be developed on several -facts, see post, at
2118,  and . Justice BREYER believes - that

* development of those facts could yet be dispositive

* in this case, see post, at 2111 (opinion concurring in

. part),, none of these facts is relevant to. the
“Establishment Clause inquiry. - For example, Justice
SOUTER suggests that we cannot determine whether
‘there would -be an Establishment Clause ‘violation
unless we know when, -and to ‘what extent, other
groups use the facilities. - When a limited public

forum is available for use by groups presenting any. -
viewpoint, however; we would not’ find' an = -

. Establishment Clause violation simply. because only
o groups presenting a religious viewpoint have opted to
-"take advantage of the forum at a particular time.
R . IR R

20V

" 'When Milford denied the Good News Club access

to the-school's limited public forum on the ground . -
that the Club was religious in nature, it discriminated

- against the Club because of its religious viewpoint in
“violation of the Free Speech Clause of-the First
Amendment. Because Milford has not raised a valid

Estabhshment Clause .claim, we do not address the

- -question whether such 4 claim could excuse Mllford'
: v1ewpomt drscnmmatlon N

Tk

The judgment of the Court of Appeals is reversed,.

" and ‘the case is’ remanded for further proceedlngsv
- con51stent with this opinion. : :
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. It is 50 ordered

‘ Justice -SCALIA, (‘:‘oncuning":

1 join - “the Courts opinion but wr1te separately to- : i

: ,explam further- my views on two 1ssues ‘

: Flrst I jOln Part IV- of the Coults oplmon regardmg
" the
.understanding that its consideration_ of ‘coercive -
see ante, at 2104, and perceptlons'ofv B

Estabhshment Clause - issue, - with the

© pressure,
endorsement, see-ante, at 2104, 2106, "to the extent"
that the ‘law makes such factors relevant, *121 is-

consistent with the belief (which I hold) that in this f .
As 'to coercive pressure: o

- case ‘that extent is zero.
. Physmal coercion is not at issue here; and $0- called
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= ‘;'384 401, 113 S.Ct. 2141 124 LEd 2d 332 (1993)
S _'(SCALIA 1 concurring in judgment) ("I would hold,

~ simply and clearly, that giving -[a private religious.
. group} nondiscriminatory access to school facilities

~cannot Violate [the Establishment Clause] because it

-+ does not s1gn1fy state or local embrace of a partlcular h ;
’ “rehglous sect") ‘

*122‘ IL

Second;" si"nc'e_we have rejected. the only reason that

~ respondent gave for excluding the Club's speech from
_a forum that clearly included it (the forum was
~opened to any "us[e] pertaining to the: welfare of the

: »commumty," App. to Pet. for Cert. D1), T do not

"peer pressure,” if it can even be' considered coercion; " -

- 'is, when it anses from private activities, one of the R

attendant consequences of a freedom of association
that is consututlonally protected, see,. e.g, "Roberts
- v. United States Jaycees, 468 U.S. 609, 622, 104 -
S.Ct. 3244, 82 L.Ed.2d 462 (1984) NAACP V.

' _ Alabama ex rel. Patterson, 357 U.S. 449, 460-461,

78 S.Ct. 1163, 2 L.Ed.2d 1488 (1958). What is at

ideas--and-the private right to exert and receive that

" compulsion (or to have one's children receive it) is-

" protected by the Free - Speech and Free Exercise
. Clauses, see, e.g., Heffron v. International Soc. for

"+ Krishna Consciousness, Inc., 452.U.S. 640, 647, 101 :
Murdock v. AR

S.Ct. 2559, 69 ‘L.Ed.2d 298 (1981) urd
, Pennsy_lvan_ta, 319 US. 105, 108- 109 63.S.Ct. ‘870",';:
+.87 L.Ed. 1292 (1943); Cantwell v. Connecticut, 310

~U.S: 296, 307-310, 60 S.Ct. 900, 84 L.Ed. 1213, R
(1940), not banned by the Establlshment Clause. ~ A "

: prlest has as much liberty to proselyt1ze asa patnot

As to endorsement, I have prev1ously wntten that ’

"[r]eligious expression carmot **2108 violate the

" Establishment Clause where it (1) is: purely pnvate o

“and (2) occurs in a traditional or de51gnated publlc

. "forum, publicly announced and open to-all on equal .

terms." Capitol Square Review and Advzsory ‘Bd. v.
Pinette, 515 U.S. 753, 770, 115 S.Ct. 2440, 132 -
L.Ed.2d 650 (1995).

The same. is true of private -
speech that occurs in a limited public forum, publicly :

™G
; charactenzed as
B dlscrlmlnanon

the
Tor

" whether
" viewpoint

suppose it matters exclusion s

subject-matter

113 S.Ct. 2217, 124 L.Ed.2d 472 (1993);

~ Employment Div., Dept. of Human Resources of Ore.

'v. Smith, 494 U.S. 872, 877-878, 110 S.Ct. 1595, 108

- L.Ed.2d 876 (1990)--respondent would seem to fail
S:C ) 7 - ‘First Amendment scrutiny regardless of how its action -
‘play heré is not coercion, but the compulsion of .-

is characterized:: Even subject-matter limits must at -

least be "reasonable in llght of the purpose served by .

the forum,"" Cornelius-v. NAACP Legal Defense &

' Ed. Fund, Inc., 473 U.S. 788, 806, 105 S.Ct. 3439, -

~ 87-L.Ed.2d 567 (1985) [FNI] But I-agree, in any
" event; that respondent did discriminate on the basis: of

announced, whose boundaries are not drawn to favor . "~

. religious groups but instead permit a cross-section of .
. uses.

~In that context, which is this case, "erroneous
" conclusions [about endorsement] ‘do not count." Id,

: 'Center Morzches Union Free- School Dzst 508 U. S

- v1ewp01nt

S FN] In thlS regard I should note the i maccuracy of o
+". Justice SOUTER'S claim that the reasonableness of

" the forum limitation is not properly before us; see

post, at 2115-2116, and n. 1 (dlssentmg opinion).

.~ Petitioners- argued, both in their papers filed in the '

.. District Court, Memorandum of Law in Support of - -

*+ Cross-Motion . for Summary Judgment

97-Cv-0302 (NDNY), pp. 20-22, and in thelr brief

" filed - on. appeal, Bnef for Appellants " in No.

98- 9494(CA2),. .33-35, - that respondent'_ I

. exclusion’of them from the forum was unreasonable " }

“in 'light ‘of the purposes . served by - the “forum..
A]though the District Court did say in passing that
_the reasonableness of respondent’s general restriction

- ".on use of its facilities for religious purposes wasnot B

challenged, ~see. 21 - F.Supp.2d 147, 154
. (N.D.N.Y.1998), ‘the Court of Appeals apparently
decided that the _particular Teasonableness challenge

-brought by pet1t1oners had been preserved, because it © -

.. ..addressed the -argument on the merits, see 202 F.3d
. 502, - 509 (C.A2 2000) ("Taking :first. the

reasonableness criterion, “the Club argues that the =~

Copr © West 2004 No Claun to Ong U S. Gowt, Works :
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excluding the Club's speech from its forum--"because -
© “it's religious" will not do; see, e.g., Church of Lukumi
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resmctron is . unreasonable ... Th1s argumenttrs
foreclosed by precedent”). . :

-+ AsTunderstand it, the pomt of dlsagreement between

the Court and the dissenters (and the: Court of: - e
:Appeals) *123 with regard to petitioner's Free Speech

_ Clause. claim is not whether the Good News Club

“must be pemutted to present religious viewpoints on
morals and. character in respondent's forum, which
has been opened to secular discussions of that

' “subject, see ante, at 2100-2101. [FN2] The answer to - .

“that is established by our decision in Lamb’s Chapel,
~ supra. . The point of disagreement -is not even:
whether some of the Club's religious speech: fell

“ within the protection **2109 of Lamb's Chapel. 1t -

certainly did. See ante, at 2101;. 202 F.3d 502, 509
(C.A.2 2000) (the Club's "teachings may involve
- secular values . such as obedlence or res1stmg
-‘Jealousy") o S

FN2. Neither does_ the disagreement center 'on- the
mode of the Club's speech--the fact that it sings
songs .and plays games. Although a forum could

perhaps be. opened to lecturés. but not plays, debates -

but not concerts, respondent has ' placed no such

restrictions on the use of its facilities. - Se¢ App. N8, - -

N14,N19 (allowing seminars, concerts, 'and plays)

' The disagreement, rather, regards' the portions of the *
- Club's meetings that are not "purely” "d1scuss1ons" of

morallty and character from a’ religious viewpoint.

" The Club, for example, urges children "who already _:'
“believe in the Lord Jesus as their Savior" to. "[s]top-

and ask God for the strength and the 'want' .. to obey
Him," 21 F.Supp.2d 147, 156 (N:D.N.Y.1998)
(infernal quotation marks omitted), and it invites
children who "don't know Jesus as Savior" to "trust

the Lord Jesus to be [their] Savior from sin," ibid.. -

‘The dissenters and the Second’ Circuit say that.the
presence of such additional speech, because it is
~purely religious, transforms the Club's meetings into
something different in kind from other, nonreligious
- activities that teach moral and character development. .
- See post; at 2113-2114 (STEVENS, J., dissenting);

“post, at.2116-2117 (SOUTER,; I., dissenting);” 202"

“F.3d, at 509-511.  Therefore, the argument. goes,
excluding the Club is not v1ewpo1nt d1scnm1nat10m I
disagree. -

- _.Res_pondent' has opened its facilities ‘to any "us[e] .~
- pertaining to the welfare of the community, provided:
. - that such us[e] shall be nonexclusive and shall be .
. opened to the general *124 public.”  App. to Pet. for -
Shaping the moral: and character

~ Cert. DI
' development of children certamly pertam[s] to' the

welfare of _‘ the community."

agreed that groups engaged in the endeavor of
developing character. may use its-forum. The Boy

. Scouts, for example, may seek "to influence a boy's
_character, development and spmtual growth," App.
. N10 =N11;

cf. - Boy Scouts of America v.  Dale, 530
U.S. 640, 649, 120 S.Ct. 2446, 147 L.Ed.2d 554

) (2000) ("[T]he general mission of the Boy Scouts is
- clear: - [t]o.instill 'values in' young. people
~the Scouts mission statement)), and a group may use

" Aesop's Fables. to “teach moral values, App. N11.

LR

(quotmg

When the Club attempted to teach Biblical-based

- moral values, however, it was excluded because its

activities "d[id] ‘not. involve merely ‘a  religious

‘perspective on the secular subject ‘of morality” and

because "it [was] clear from the conduct of the’

- meetings that the Good News Club goes far beyond
- merely stating its viewpoint." 202 F.3d, at 510.

From no other group does respondent require the
» sterlhty of speech that it demands of petitioners. . The
“Boy Scouts could - undoubtedly - buttress  their
""exhortatlons to keep "morally straight” and - live:
\ "clean" lives, see Boy Scouts of America’v. Dale,
- supra, at 649, 120'S.Ct. 2446, by giving reasons why

. thatis a good idea--because parents want and expect

it, because it will make the scouts "better” and more

_ successful” people, because it will emulate such -

admired past Scouts as former President Gerald vFord
The “Club, however, may only discuss mnoralsand

- character, and cannot give ifs reasons why they
should be fostered--because God wants ajnd expects
- it, because it will make the Club members "saintly"

people;-and because it emulates Jesus Christ. = The
Club may not, in other wotds, independently discuss
the religious premise on which its-views are based--

* that God exists and His assistance is necessary to

¢ - ‘'morality.
*- absolutely must not seek to persuade the children that

. _ The children must; so to say,

*take it on:. faith. "

* discrimination.

" on patriotism,will go unanswered if the listeners do

‘It may not defend the premise, and. it
the premise is true.
This. is 'blatant : viewpoint

*125 Just as calls: to character based

not ‘believe their country is good and just, calls to

moral behavior based on God's will are useless if the .
‘listeners do not believe that. God exists. Effectiveness
- in presenting a viewpoint rests on the persuasiveness

with which the speaker defends his premise--and in_

respondent‘s facilities every premise but: 2 rehglousf :
'_one may be defended : :

**2110:In' Rosenberger V. Rector and Visitors of

Univ. of :Va., 515 U.S. 819,.115 S.Ct. 2510, 132

V»L Ed. 2d 700 (1995), we struck down a’ smnlar

Copr © West 2004 No Claun to Ong U.S. Govt. Works
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v1ewp01nt restriction. There a prlvate student

newspaper sought funding from a student-activity - . -

fund on the same -basis as its-secular counterparts.
And though the paper printed such directly religious
material as exhortations to belief, see id., at 826,115
S.Ct. 2510 (quoting the paper's self-described mission

. " 'to encourage students to consider what a personal. =

relationship with Jesus Christ means' "); id., at 865,
" 115 S.Ct. 2510 (SOUTER, J., dissenting) (" 'The only
way to salvation _threugh Him is. by confessing and

‘repenting of sin. Tt is ‘the Christian's duty to make

-sinners aware- of their need. for ‘salvation' " (quotmg

 the paper)); see also id,, at 865-867, 115 S.Ct. 2510

(quoting other examples), we held that refusmg to

provide the funds discriminated on the basis of

~ viewpoint, because the religious speech had. been
used to "provid[e] ... a specific premise ... from which
-a.- variety of - subjects . may be discussed and

considered,” id., at 831,115 S.Ct. 2510 (opinion of .-

the Court). = The right to present a viewpoint based -
on-a religion premlse carried with it the nght to
defend the prermse

The dissenters emphasize that the religious speech
_used by the Club as the foundation for its views on.
- morals and character is not just any type of religious
speech--although they cannot agree exactly what type
of religious speech it is. In Justice STEVENS's view,
(it is speech "aimed principally at proselytizing or
inculcating belief in a particular religious faith," post,
" at2112; see also post; at 2114, n. 3. This does not, to

begin with, distinguish Rosenberger, which *126 also

"~ involved - proselytizing - speech, as - -the . above
.quotations show.

_dissent's description of the paper as a "wor[k] -

characterized by ... evangelism"). But in addition, it~

_does not distinguish the Club's activities from those of:
_ the other groups using respondent's forum--which
“have not, as Justice STEVENS suggests, see post, at
2113, been restricted to roundtable "discussions" of
moral issues. Those groups may seek to inculcate

children with their beliefs, and they may furthermore B

"recruit others to join their respective groups," post,

“at 2113. The Club must. therefore have liberty to do

the same, even if, as Justice STEVENS fears without .
*“support in the record, see ibid., its actions may prove

. (shudder!). divisive. - See Lamb's Chapel, 508 U.S,, at o
.395, 113 S.Ct. 2141 (remarking that- ‘worfies. about S

"public - unrest"* caused by proselytlzmg :

-"difficult  to defend  as a reason to "deny "the,v, N

presentation of a religious point of view"); cf. Lynch
v. Donnelly, 465 U.S: 668, 684-685,.104 S.Ct. 1355,
79 L.Ed.2d 604 (1984) (holdmg that - pohtlcal

: _ See also Rosenberger supra, at
- .844, 115, S.Ct. 2510 (referring approvingly to the -

" Pagel5

divisiveness" could not invalidate inclusion of creche

in - municipal Christmas display);  Cantwell v.
CoAnnecticut 310U.S., at 310-311, 60 S.Ct. 900. -

.Iustlce SOUTER whlle agreeing- that the Club's -
religious -speech’ "may - be characterized - as
,proselytlzmg," post, -at 2117, n. 3, thinks that it is

even -more clearly - excludable from re>pondent'

. forum because it is esseritially "an evangehc al service -

of worship," post, at 2117. But we have previously

" rejected the attempt to distinguish worship from other
- religious speech, saying that "the distinction has [no]
" intelligible ‘content,” and further, no "relevance " to

the constitutional issue. Widmar v. Vincent, 454 U.S.
263,269, n. 6, 102'S.Ct. 269, 70 L.Ed.2d 440 (1981);
see also Murdock v. Pennsylvania, 319 U.S., at 109,
63 S.Ct. 870 (refusing to distinguish evangehsm from,
worshlp) [FN3} Those holdings *127 are **2111

,surely proved correct today by the d1ssenters inability

to “agree, even between themselves, -into which
. subcategory of religious speech the Club's activities

fell. ~If the distinction did have content, it would be

beyond - the courts' competence to administer.

“Widmar v. Vincent, supra, at 269, n. 6, 102 S.Ct. 269; -
“cf. Lee v. Weisman, 505 U.S. 577; 616-617, 112 »

S.Ct. 2649, 120 L.Ed.2d 467 (1992) (SOUTER, 7.,

- concumng) ("I can hardly imagine a subject less

amenable to the competence of the federal Jud1c1ary, ’

. or more deliberately. to be avoided where possible,”
~than "comparative theology").

... And if courts v(a‘n\d
other government officials) were competent, applying.
the -distinction. ‘would- require state .monitoring; of

-private, . religious speech with a  degree - of
- pervasiveness that we have previously found:
- ‘unacceptable. - See, e.g., Rosenberger v. Rector and -

Visitors of Univ. of Va., supra, at 844-845,115 S.Ct.

.2510; Widmar v.. Vincent, supra, at 269; n. 6, 102"
. S.Ct. 269. T will not endorse an approach that suffers
A such a wondrous- d1ver51ty of flaws. = '

FN3.- We have drawn' a different. - distinction--
-between religious speech generally and speech about
- religion--but only with regard to restrictions the State.
must place on ifs own speech, where pervasive state
monitoring is unproblematic. " See School Dist. .of
~ Abington T ownsth v: Schempp, 374 U.S. 203, 225, .
- 83-S.Ct. 1560, 10.L.Ed.2d 844 (1963) (State schools -
- in their official capacity may not teach religion’ but

"mayteach about religion). Whatever the rule there, = .

- . licensing and monitoring private religious speech is
an entirely different matter,. see, e.g., Kunz.v. New
- York, 340 U.S. 290, 293-294, 71 S.Ct: 312, 95 L.Ed. .
.. 7280 (1951), even in a limited public forum where the
" State” has some authority to draw subject-matter ~
. d1st1nct10ns
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***'

; Wlth these words of explanatlon I Jom the oplmon - '

rof the Court

!Justice BREYER, concurring in part; -
T agree with the Court's conclusion” and join its
-opinion to the exterit that they are consistent with the

-following three observations. ' First, the govemment' L
" "neutrality” in respect to rellglon is one, but only one, .
of the considerations relevant-to deciding whether a -
public  school's policy “violates the Establishment
. Clause. See, e.g., Mitchell v. Helms, 530 US. 793, -
-..839, 120 S.Ct: 2530, 147 L.Ed.2d 660" (2000) .
" (O'CONNOR, 7., concurring in judgment); = *128 -

Capitol Square Review and Advisory Bd. v. Pinette,

. 515U.S. 753, 774, 777, 115 S.Ct. 2440, 132 LEd2d =

650.(1995) (O'CONNOR J.; concurring in part and
. concurring in judgment): As thls Court previously has
- indicated, a child's perception that-the school has

endorsed a partlcular religion -or religion in general -

-may also prove critically important, - See School Dist:
‘of Grand Rapids v. Ball, 473 U.S. 373 389-390, 105
.S.Ct. 3216, 87 L.Ed.2d 267 (1985); see also Lambs

-Chapel'v. Center Moriches Union Free School Dist.,
508 U.S. 384, 395, 113 S.Ct. 2141, 124 LEd.2d 352
(1993); - County  of AIIegheny V.. - American szzl-
Liberties -Union, Greater Pzttsburgh Chapter 492 -

U.S. 573, 592- 594 109.S.Ct. 3086, 106 L.Ed:24 472

S ,(1989) Today's opinien does not purport to change o
S that legal pr1ncrple o

Second the cr1t1ca1 Estabhshment Clause questlon o

“here may well prove to ‘be whether a child,

participating in’the .Good - News. Club's -activities, -

- could reasonably petceive the school's permission for
- the Club-to -use its facilities ‘as' an endorsement - of
. religion.

" denominations “as an - endorsement, ‘and by the

nonadherents as a disapproval,- of their individuia'lt.
‘religious choices"). - The time of day, the age of the -
- children, the nature - of the meetings, and other :’

‘specific crrcumstances are ‘relevant in helping to

" deterrnine whether in fact, the Club "so dominate [s]"
“l o the "forum" that, in the children's minds, "a formal: -
‘policy of equal access is transformed into a =

- demonstration of approval " Capitol-Square Review
“and Advisory Bd., supra, at 777, 115 S.Ct. 2440 .
- (O‘CONNOR ¥ concurrmg in part and concurrmg m

R Judgment)

See. Ball, supra, at 390, 105 S. Ct, 3216 :
("[A]n important concern of the effects test is whether -~
. the ‘challenged government action is sufficiently.

B 11ke1y to be perceived by adherents of the controlling -
. suffer ‘from perceived endorsement")
'mvocanon of what is missing from the record and its

 Pagels . -

" Third, the” Court cannot fully an>wer the
‘ Estabhshment Clause questlon this case raises, glven »
its procedural posture. The specific legal action that»
"~ .brought this case **2112 to the Court of Appeals was
- the District Court's dec1s1on to grant Milford Central -

‘School's motion for summary- judgment. - The Court
of Appeals affirmed the grant of summary Judgment

'We now hold that the school was not entitled to *129
", summary Judgment either in respect to"the . Free B
, Speech or the Estabhshment Clause issue.  OQur.

holdlng must mean that, viewing the disputed facts'

e (1nc1ud1ng facts about the children's perceptlons)""‘.w
) favorably to the Club (the nonmoving party), the
-'school” has - not shown ‘an Establishment * Clause

v101at10n

= To deny one partys motion for summary - Judgment : ‘_
however, is not to grant summary jidgment: for the . -

other side. - There may be disputed "genuine issue[s]"

" of "material fact," Fed. Rule Civ. Proc. 56(c),‘ .
particularly about how a reasonable child participant -~ .

would understand ‘the school's role, cf. post,. at 2118

(SOUTER, 3., dissenting). Indeed the Court itself

‘points to facts not in ev1dence ante, at 2106 ("There

is nio evidence that young children are perrrutted to- -

101ter outsrde classtooms™ after the schoolday has

: ended") ante; at 2106 ("There may be as many, if not -

more, upperclassmen as elementary school children
who occupy the school after hours"), identifies' facts-
in evidence which may, depending on other facts not -

in evidence, be of legal significance, ibid: (discussing
_the type of room in which the meetrngs were held and: -
-noting that the Club's participants. "are -not all the .

same -age as in the normal classroom settung") and

- '* makes assumptions about other facts, ibid.. -("Surely.
-even young' children- are aware of eévents, for which

.- their parents must sign. permission - forms"), ibid. .~ "
"‘("Any bystander could conceivably be aware of the . .

school's use policy-.and its exclusron of the Good
News Club, and could suffer as much from viewpoint
discrimination as_elementary  school children could
‘The Court's.

assumptions about what is present in the record only
confirm that both parties, if they so desire, should
have a fair opportumty to' fill the ev1dentmry ‘gap-in

: 11ght of todays opinion. Cf. Fed. Rules Civ. Proc.
"56(c)_ (surn_rnar,y judgment appropriate only" where

‘there is." no'genuine issu€ as to any material fact" and

. movant "is entitled to a judgment as a *130 matter of
e ‘law") 56(t) (permlttmg supplementation of record for
: summary Judgment purposes where appropnlate)

v Justlce STEVENS d1ssent1ng

Copr © West 2004 No C1a1m to Ong U S Govt Works
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'_ The M1lerd Central School has invited. the pub‘hc to

- use its- facilities for educational -and recreational =

* purposes, but not for "religious purposes.” Speech for
 "religious purposes" may reasonably be understood to

_ encompass three different categories. Flrst there is = .
-+ religious’ speech _that  is 51mply speech about a~ -
~ - particular topic from a religious point of view. ' The

film in Lamb's Chapel v. Center Moriches Union

- " Free School Dist., 508 U.S. 384, 113 S.Ct. 2141, 124 '
" 'LEd.2d 352 (1993), illustrates this category: - See .
id., at 388, 113 S.Ct. 2141 (observing that the'ﬁlm

series at issue in that case "would discuss Dr. [James]

: Dobson's views on the undermining influences of the -
..~ media ‘that could ‘only be - counterbalanced by -
--Teturning - to" traditional, - Chnst1an family - values

‘instilled at an early stage") § Second there is
religious speech that amounts  to worshlp, or its
_equivalent: - Our decision in Widmar v. Vincent, 454
~US. 263,102 S.Ct. 269, 70 L.Ed.2d 440 (1981),
* concerned such speech.  See id., at 264-265, 102
S.Ct. 269 (describing the speech. in question as
_ involving -"religious - worship"). -

" re11g1ous falth

' -'A pub11c ent1ty may not generally exclude even
religious worship from an open public forum. Id, at

276, 102 S.Ct. 269.. Similarly, a public entity that
creates a limited public forum for the discussion of - -

certain specified topics may not exclude a speaker

.« simply because she approaches **2113 those ‘topics

‘ Thus, in Lamb's .
Chapel we held that a public school that permitted its

. facilities to be used for the discussion of family issues .

" and child rearing could not deny access to speakers

" from a rehglous point of view.

presenting a religious point of view. on those issues.:
See 508 U S at 393 394,113 S.Ct. 2141,

N

: But, w_hlle a pubhc entity may_not cen_sor sbe'ec'h{
* about-an authorized topic based on the point of view

‘expressed *131 by the speaker, it-has broad discretion-

‘- to "preserve the property under its control for'the use - - -
N ‘to which'it is lawfully dedicated.” - Greer. v. ‘Spock, -

424 U.S. 828, 836, 96 S.Ct. 1211, 47 L.Ed.2d 505
(1976); - see also Board of Ed. of Westside
" Community Schools (Dist.66) v. Mergens,. 496 U.S.

226, 275, n. 6, 110 S.Ct. 2356, 110 L.Ed. 2d 191 perspective - without * thereby opening its forum to

..religious proselytizing ‘or  worship.

(1990) (STEVENS, I, _-dissenting) "A- school's
extracurricular activities “constitute. a part of - the

school's teaching mission, and the school .accordingly o
**-must make 'decisions concerning the content of those."
activities' " (quoting Widmar, 454 U.S.,; at 278, 102

S. Ct 269 (STEVENS I, concurrmg in Judgment))

-+ organization.
Third; there .is an

intermediate category that is aimed’ prlnc1pa11y at
proselytizing or mculcatlng belief in a partlcular’
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Accordmgly, "control over.access to-a nonpublic *
forum can be based on subject matter and speaker

~ identity so long as the distinctions drawn are
" reasonable in light of the purpose served by the forum

and : are - viewpoint neutral.” - Cornelius v.- NAACP -

vLegaI Defense & Ed. Fund, Inc 473 U.S. 788, 806 s
'105 S.Ct. 3439, 87 L.Ed.2d 567 (1985). The novel -
- question that this case - presents concerns the
* - constitutionality of a public school's attempt to limit -

the scope of a public forum it has created. - More -

. 'specifically, the question is whether a school can,

* consistently with. the First- Amendment, create a’ .
" limited public forum that admits the first type of . . °
_,;-.rehglous speech without allowmg the other two. P

'Dlstlngulshmg speech from a re11g10us v1ewpomt, on -

the one hand, from religious proselytizing, on the

- . other, .is. comparable to distinguishing meetings to
" discuss political i issues from meetings whose principal

purpose is to recruit new members: to join a political
If a school decides to -authorize -
afterschool discussions of . current events in its

S classfooms it ‘may not exclude. people from

expressing their views s1mply because it dislikes their

- pamcular political opinions. = But must it therefore .
- allow. . organized political groups--for example, the - ..
Democratic Party," the Libertarian Party, or the Ku
KluxKlan--to hold meetings, the principal purpose of ..

which is not to discuss the current-events topic from

" ‘their own unlque point of view but rather to recrult' L
‘others to.join’ their Tespective groups? I think not. ,
" Such recruiting meetings may introduce d1v1s1veness,,;..j .

and *132 tend to separate young children into cliques
that undermine the school's educatlonal mission, Cf.

.’ Lehman v. Shaker Heights, 418 U.S. 298,94 S.Ct." . -
“. 2714, 41 LEd.2d 770 (1974) (upholding a city's

refusal to allow "political advertising" on- public

transpmtatlon) .

.School" oﬂic1als may reasonably ‘believe. that .

* evangelical meetings designed to- convert children to
- a particular religious faith pose the same risk. ~And,

_just as a school may allow meetings to discuss current - .

“events' ‘from 4. political = perspective without also -

allowing, organized political recruitment, so too can a

. school - allow. discussion of topics ‘such as moral

development from a religious (or nonreligious)

See, eg,

+“Campbell v. St. Tammany Parish School Board, 231
.- F.3d 937, 942 (C.AS5 2000) - ("Under the. Supreme R
- Court's jurisprudence, a government entity such asa” =
-school board has the opportunity to open its facilities i
to act1v1ty protected by the Flrst Amendment w1thout o
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121 S.Ct'2093 ~
(Clte as: 533US 98, *132 121 SCt 2093 **2113)

. 1nv1t1ng p011t1cal_ or re11g1ous act1v1tles presented in a
~ form that would disserve its efforts to maintain
neutrality"). ‘Moreover; any doubt on a question such.

as this should be resolved in a way that minimizes .

Mintrusion by the Federal Government - into. the

operation of our public-schools," Mergens, 496 U.S.,

“at 290, 110 S.Ct. 2356 (STEVENS, J., dissenting);
see also Epperson v. Arkansas, **2114:393 U.S. 97,

104, 89 S.Ct. 266, 21 L.Ed.2d 228 (1968) ("Judicial -

interposition “in " the operation of the public. school
system of the Nation raises problems requiring care
‘and festraint ..

authont1es") , R R

’ The partlcular l1rmtat1on of the forum at issue in this
* case ‘is-one that proh1b1ts the use of the ‘school's’

facilities for "religious purposes." It is clear that, by

~"religious purposes," the school district did not intend

- to exclude all speech from'a religious point of view.
See App. N13-N15 (testimony of the superintendent
~ for Milford schools indicating that the policy would
. permit people to teach "that man was created by God

as described in the Book of Genesis" and that crime . o

*133 was caused by society's "lack of faith in God")

Instead, it sought only to exclude religious speech .

whose principal goal is to ' 'promote the gospel." Id,,

at' N18. In other words, the school sought to allow the
first type of religious speech- while excluding the .
second and third types. . As long as this is'done in an
evenhanded manner; I se¢ no constitutional violation

in such an effort. [FN1] The line between the various : .

categories of religious speech may be- difficult to

draw; but I think ‘that the distinctions are valid, and -
‘that a school, particularly an elementary school, must- . .
' be permitted to draw them. [FN2]. Cf. llinois ex rel. =
" McCollum v. Board of Ed. of School Dist. No: 71, -
. Champaign Cty.; 333 U.S. 203,231, 68 S.Ct. 461, 92

- L.Ed. 649 (1948) (Frankfurter, J., concurring) ("In no,
“activity of ‘the State is it more vital to keep out
d1v1srve forces than in its schools M =

: FNl The school district, for example could not, l
“consistently with its present policy, allow school |
* facilities to be used. by -a group that affirmatively -

~attempted to inculcate nonbelief in God orin the
‘view that morahty is"wholly unrelated-to belief" in

" God. Nothing in the record, however, indicates that - -
“any such group was allowed to use school facilities.. .

" FN2.."A -perceptive: . observer. 'sées a -matérial’ i

difference between the light of day and the dark of
night, and knows that difference to be a reality even-

though the two are separated not by a bright line: but‘ :

_bya zone, of twilight." Buzrkle v. Hanover-Ins. Cos

- .. By and large, public education in our
- Nation is comnntted to-the control of state and local

. "Page18

s 1832 F.Supp. 469, 483 (D.Mass.1993).

This case is undoubtedly close. - 'Nonetheless,

,regardless' of " whether the "Good Neéws Club's

activities amount to. "worship,” it does s¢em clear, .-

 based on the facts in the record, that the school-
district correctly classified those activities as falling

within the third category .of teligious speech and

 therefore” beyond the scope of ‘the school's limited
‘public forum. {FN3] In short, I am persuaded that the

school district *134. could (and did) ‘permissibly

~-exclude from'its limited public forum proselytizing
religious speech that does not rise to the¢ level of -

actual “worship. I would -therefore affirm the

- Judgment of the Court of Appeals

‘ t'FN3 The majorlty elides the dlSththn between
religious speech on a partlcular topic and religious

- ~speech "that seeks primarily to inculcate belief.

Thus; it Telies on Rosenberger v. ‘Rector and Visitors "
of Univ. of Va.,’515 U.S. 819, 115 S.Ct. 2510; 132
L.Ed.2d =700 (l995) as. if that case involved
. precisely the same type. of ‘speech that is at issue -
“ here: But, while both Wide Awake, the organization,
in Rosenberger, and the Good News Club engage in
a mixture of different types of religious speech, the
'Rosenberger Court clearly believed that the first type
of religious ‘speech predominated in' Wide Awake. .
It described that group's publications as follows: _
"The first issue had articles about racism, crisis <
pregnancy, stress, prayet, C.S. Lewis' ‘ideas about.
-evil :and frec will, and reviews.of religious music.
" In the next two issues, Wide Awake featured stories -
about. homosexuality, Christian missionary work,
. and eating disorders, as well as music reviews and
interviews. with University. professors " [d at 826;
" 115 8.Ct. 2510.
In contrast to Wide Awake's empha51s on prov1d1ng'
, Christian commentary on' such a diverse array of
topics, Good News Club meetings are dominated by
religious exhortation, see post, at 2116 (SOUTER, J.,

-disseniting). - My position is therefore consistent with

the Court's decision in Rosenberger.

E Even if I'agreed with'P'art IT of the majority opi'nion, _ | -
. however, I would not **2115 reach out, as it does in
- Part IV, to decide a constitutional question that was'

not addressed by either the D1str1ct Court or the Court :

sof Appeals

Accordingly, 1 respectfully dissent.

- Justice. SOUTER with “whomn Justice GINSBURG‘ :
: Joms drssentmg : '

The ma]onty rules on’ two issues. First, it decides

* - that the Court of Appeals fa1led to -apply the rule in

_ Copr © West 2004 No Claun to Ong U S Govt Works




- of a policy, unchallenged in the District Court, that . .-
Milford's publ1c schools may not be used for religious - «
" As for _the app11cab1l1ty of the .

..on both points.

- ‘purposes.

. from  application of

- 121 S.Ct. 2093 o ' ' s
(Clte as: 533US 98, *134 121 S.Ct. 2093 **2115)

-Lambs Chapel v.. Center Morzches Unzon Free.
School. Dist,, ‘508 U.S. 384, 113 S.Ct. 2141, 124. -
L.Ed.2d 352 (1993), which held that the government -
- may not discriminate on the basis of v1ewp01nt in.
- operating a limited public forum. -
-applies- that rule and-concludes- that Milford violated: -
-~ Lamb's Chapel in denying Good:News the use of the. .- -
‘ The majority then goes on to determine that -
it would not violate the Establishment Clause of the
First Amendment for the Milford School District to .
allow the Good News Club to hold its intended -
gathermgs of' public school children 'in Mllford‘ s,

school.

elementary school. *135 The ma_]onty is mistaken

not by name, and accordingly afﬁrmed the application

Establishment Clause to -the Good News Club's

intended use of Milford's - school, the ‘majority: -
* commits error even in reaching the issue, which was SR
~ addressed neither by the Court of Appeals ‘nor by the- e

‘District Court I respectfully d1ssent

I .

Lamb’s Chapel, a case that arose (as. this one does) -
N.Y. Educ. ‘Law. §. 414
" (McKinney 2000) and local policy implementing. it,
built-on the accepted rule that a government body -

may designate a public forum subject to a reasonable

limitation on the scope of permitted subject. matter. '

and activity, so long as the government, does not use

the forum-defining restrictions to deny expression to-
a particular viewpoint on subjects opeti to discussion.”
Spec1ﬁcally, Lamb's Chapel held that the governmentf L
could hot "permit school property to be used for the -~ "

presentation of all views about family issues and child

- rearing except. those dealing with the’ sub_]ect matter »
- .-from a religious standpoint." 508 U S at-393- 394 g
"-113SCt 2141 “

Tlus _case, like Lambs Chapel properly raises no f
- issue- about the. reasonableness of Milford's -criteria -
.~ for restnctmg the scope . of - its de51gnated public -
. forum. . Milford has opened school property for,.. =
- among- other things,

publlc

The majority ... .

The Court of Appeals unmistakably =~
distinguished this case from Lamb's Chapel, though -

o l\,’tage‘-19

pr'e‘misesr shall not be used ... for *136 religious
purposes.” Id., at D2. As the District Court stated,
Good News did "not object to the reasonableness of

i[M11ford]'s policy . that prohibits the use. of [1ts].
i ‘fac111t1es for re11g1ous purposes Y Id, at Cl4. '

The'sole quest1‘on» before the D1str1ct Court ‘was,

- therefore, whether, in refusing to allow Good News's

‘intended  use, Milford was - misapplying its -
‘unchallenged restriction in'a way. that amounted to'

‘imposing-a viewpoint-based restriction on what could
- be said or done by a group entitled to use the forum
- for an educational, civic, or other permitted purpose.

The question was whether Good News was ‘being
d1squa11ﬁed when ‘it merely sought to use the school

' property the same way that the Milford Boy and Girl -

Scouts and the 4-H Club did.  The District Court’

E held on the ‘basis- of undisputed facts that Good

News's activity was essentially unlike the presentation
of views ‘on secular .issues from a **2116 réligious

_standpoint held to-be protected in Lamb’s Chapel, see . . .

App. to- Pet. for Cert. C29-C31, and was instead

. act1v1ty precluded’ by Milford's unchallenged policy
' ‘agamst religious use, even. under -the - narrowest }

‘deﬁmtlon of that term. '

'~ The Court of Appeals uriderstood the issue :t'he same

~way. - See 202 F.3d 502, '508’(CA2 2000) (Good = =
~ -News argues that "to exclude the Club because it =
teaches .morals - and = values from a  Christian

. 'perspect1ve constitutes . unconst1tut10nal ‘viewpoint - -
. discrimination"); "id., at 509 ("The crux of the Good

News Club's argument is that the Milford. school's
-application of the Community Use Policy to exclude

- “the Club from its facilities is not viewpoint neutral”). - -
~ [FN1} The, ‘Court of Appeals *137 also realized that R
“the "Lamb's “Chapel criterion was the appropriate

measure: "The activities of the Good News Club do.- -
not involve merely -a re11g1ous perspect1ve on the

secular. subject of morality." -202 F.3d, at 510. - Cf.
= Lamb's . Chapel, supra,  at 393,

(d1stnct could not exclude "religious standpoint" in -
discussion on’ child rearing and family values, an -

- ’:und1sputed "use for social or civic purposes otherwise
- 'petmitted” under the use policy). [FN2] The appeals - -
i court agreed with the District Court that the' . -

Vinstruction in' any: branch’ of: -+~ undisputed facts ‘i this: case- differ from those® in

~ edication, learning or the arts” and for "social, civic -
_and recreational meetings and entertairiment ‘events
-~ and other uses pertaining to the 'Welfare of the
* . community, prov1ded that . 'such uses . shall be.
nonexcluswe and shall be opened to: the general R
~ App. to Pet. for Cert. D1-D3. But Milford: "~

has done this subJect to the restriction that' "[s]chool 5

. Lamb’s Chapel, as night from day. A sarnplmg of

those facts shows why both courts were correct

FN] The Court of Appeals held that any challenge .

- to the policy's-reasonableness was foreclosed by its

. ;own precedent, 202 F.3d, at 502, 509, a holding the -
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. majority leaves untouched see ante, at 2100 ('[W]e T
?need not dec1de whether it is unreasonable in light of . .~



. original).’

*throughout the lesson.

-ask ‘God for the strength and the "want":

121 S.Ct. 2093 "

(Clte as: 533US 98, *137, 121 SCt 2093 **2116)

- 2100, n. 2 ("Because we hold that the exclusion of

constitutes unconstitutional

limitation was beyond the scope of the appeal from
summary judgment since the District Court had said
explicitly. that the rel1g10us use lmntatlon was not
challenged

FN2. It'is true, as the majority notes, ante, at 2101,
_'n. 3, that the Court of Appeals did not cite Lamb's
.. Chapel by name. But it followed it in substance,

-+and it did' cite an earlier opinion ‘written by the
author of the panel opinion here; Bronx Household of

Faith v. Community-School Dist. No. 10, 127 F.3d

207 (C.A.2 1997), wh1ch d1scussed Lambs Chapel

at length '

a sample “lesson considered by the District Court,
children are instructed that "[t]he Bible tells us how

we can have our sins forgiven by receiving the Lord" .~ -

Jesus Christ. It tells us how to live to please Him...

“If you have received the Lord Jesus as your SaVIour '
from sin,. you. belong to God's” special group--His -
- family." - App. to Pet. for Cert. C17-C18 (ellipsis in
The lesson plan instructs the teacher to .
""lead a child to Christ," and, -when reading a Bible
" verse, to "[e]mphasize that this verse is from the
Bible, God's. Word," and is "important--and true-- -
* because God said it." The lesson further exhorts the
teacher:to "[b]e sure to give an opportunity for the -
'unsaved' children in your ‘class to respond to the
Gospel" “and - cautions agamst "neglect[lng] tlns
- responsibility." Id., at C20.. '

i Wh'ile Good News's program utilizes son.’gs_'and' ’
games, the heart of the meefing is the "challenge” and

"invitation," which are rep,eated"a_t_ various .ﬁmes
*138 During the challenge,
"saved” children who"already believe in the Lord

Jesus as their Savior” are challenged to."” 'stop and

Him." " Ibid. They are instructed that
- "[i]f you know Jesus as your Savior, ‘you need to

“place God first in your life. And if you don't-know -

Jesus as Savior and if you would like to, thén we

will--we will pray with you separately, individually -

«".... And-the challenge would be, those of you who
‘know Jesus as ‘Savior, you can rely on God'
. strength to obey Hlm." Ibid.

e **2117 Dunng the invitation, the: teacher "invites"

"’the purposes served by -the forum"), cf. ante, at

the ‘Club on the basis of 'its religious perspective -
- ‘viewpoint "
discrimination, it is- no defense for Milford that *
purely religious purposes can be excluded under state *.
law"). In any event, the reasonableness of the forum -

. heads and close your eyes.
- believed on the Lord. Jesus as your Savior and

‘Good News's classes open and close with prayer. In-

. to obey :

“Page 20

the "unsaved" children " 'to trust the Lord Jesus to be
- your Savior from sin,

n "o

and " 'receiv[e][hin] as your
Savior from sin.' " Id., at C21 The children are then_ :

_instructed that

"[i)f you belleve what God's Word says clbout your
sin and how Jesus died and rose again for you, you
can have His forever life-today. Please bow your
~If you have never

~would like to do that, please show me by raising

- your hand.. If you raised your hand to show me you

want to believe on the Lord Jesus, please meet me. -

~ so I can show you from God's Word how you can 3
. Teceive Hls everlastmg life." -Ibid.

) It is beyond question that Good News intends to use
* . the - public school premises not for the mere
N .diseus_sion,of a subject from a particular;- Christian

point of view, but for an evangelical service of
worship calling children to commit themselves'in an

“‘act ‘of Christian ‘conversion. [FN3] - The majority
*139 avoids this reality only by resorting to the bland

* . and general characterization of Good News's activity
_as "teaching of morals and character, from a religious

standpoint.”” Ante, at 2101.1f the majority's statement -

" ignores reality; as it surely does, then today's holding. -
- may be understood ‘only in equally generic terms.

Otherwise, indeed, this case ‘would stand-for the
remarkable proposition that any public school opened |

“for civic meetings must be opened for use as a.
church, synagogue, or mosque.

v"FN3 The ma_lonty re_|ects M1lford’s content1on that
Good 'News's activities fall. outside the purview' of
~ the limited forum because they constitute "religious -

“.worship” on the ground that the Court of Appeals . -

made no such determiination regarding the character -
- of the club's program, see ante, at 2102:2103,:n.4. -
. This. distinction is merely semantic, in light of the
Court of Appeals's conclusion that "[i]t is difficult to ™
see how. the Club's activities. differ materially from
the 'religious worship’ described” in other case law,
202 F.3d 502, 510 (C.A.2 2000) and the record
S below.
~ . Justice. - STEVENS distinguishes ,
'proselyuzmg and worship, ante, at 2112 (dissenting ~
- opinion), and distinguishes each  from dlscuss1on,
_ reflecting a religious point of view. I agree with '~
“Justice STEVENS that Good News's activities may
be characterized as proselytizing and therefore as-
- outside the purpose of Milford's limited forum, ante, -
~‘at 2114. Like the Court of Appeals, I also believe
" Good News's meetings have elements of worship that
put the club's activities further afield of Milford's -
* limited- forum pollcy, the legitimacy of which was
. unichallenged in the summary judgment proceeding,
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BN also respectfully dissent from the maJorrtys refusal
"to remand on all other ‘issues, insisting instead on .
actrng as a court of first instance in reviewing . - -
- claim - that ~ it -~ would - violate = the -
_ Establishment  Clause " to- grant'--Good . News's" '
. application. Milford raised this claim to demonstrate

" Milford's

+-a compelling interest for saying no to Good News,
even on the  erroneous assumption that = Lamb's
.. Chapel's public* forum analysis would otherwise
" require Milford to say yes. Whereas. the District

" Court and" Court of Appeals resolved this . case .

. entrrely on the ground that Milford's actions did not
offend the First Amendment's Speech Clause, the
majority now sees fit to rule on the application of the

... Establishment- Clause, in _derogaﬁon of this Court's... ‘
-E.g.,- National -

proper role as a court of review. _
‘Collegiate Athletic- *140 Assn..v. Smith, 525 U.S.
459, 470, 119 S.Ct. 924, 142 L.Ed.2d 929 (1999)

(" Wle do not decide 1n the first instance issues not R

‘decided below").

_ The Court's usual insistence on resrstmg temptatlons :

.to-convert itself into'a trial court and on remaining a '
" court of review is niot any mere procedural n1cety, and
my objection to turning us into. a district court here -
does mot hinge on_a preference for “immutable
procedural rules. . Respect for our role as a reviewing
- court rests, rather, on recognizing that this.Court can

“ often learn a good deal from considering how-a

. **2118 district court and a court of appeals have
worked their way through a difficult issue. It rests on

- recognizing that an issue as first conceived may come -

to .be seen differently:as a case moves through trial
“and  appeal,
something of value if we act with the benefit of
" 'whatever refinément may. come' in. the course - of

- litigation. And our customary refusal to become a- -
trial court reflects the simple - fact ‘that  this Court:

cannot develop a record as well as a trial court can.-

If I were a trial judge, for example, I would balk at

-deciding - on summary judgment - whether an

}Estabhshment Clause violation would occur here
. without having statements of undrsputed facts- or .-

" uncontradicted afﬁdavrts showing, for example,
whether Good News .conducts its instruction at the

same time as school-sponsored extracurricular and
athletic - activities conducted by " school staff. and -

volunteers, see Brief for Respondent 6; whether any
other - community groups - use school facilities

3 1mmed1ately after classes end and how many students . -
- participate in those groups; and the extent to whrch, L
iy Good News, with 28 students in 1ts membershrp, may . .
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- S.Ct. 2141 .
. Establishment Clause ‘if they carried the message of -
- endorsing religion under the circumstances, as viewed

we are -most- likely to contribute .

. Page21

- "dominate the forum" in.a way that heightens the
" perception of official endorsement,  Rosenberger v.
- “Rector and Visitors of Univ. of Va, 515 U.S. 819,

- 851, 115 S:.Ct. 2510, 132 L.Ed. 2d 700 - (1995)

(O CONNOR 1., concurring); see also Widmar v.
Vincent, 454 US 263, 274, 102 S.Ct. 269, 70
L.Ed.2d 440 (1981) We' will never know these,

o of cou'rse," I am- in no better .position than the
-~ majority to perform an Establishment Clause analysis - -
- in-the first *141 instance. Like the majority, I lack -
. theé benefit that development in the District Court and
Court of Appeals might provide, and like the majority. .-

I cannot say for sure how complete the record may.
be o1 can, however, speak to the doubtful

underpmmngs of the majority's conclus1on ,

Thrs‘CourT has accepted the mdependent obligation |
to obey the Establishment Clause as sufficiéntly

) compelling to satisfy strict scrutiny under the First
~Amendment. ~ See id., at 271, 102 S.Ct.- 269 ("[T]he

interest of the [government] in complying with its
constitutional obligations may be characterized as
compelling"); Lamb's Chapel, 508 U.S., at 394, 113
- Milford's actions would offend the

by a reasonable observer. . See Capitol Square

" Review and Advisory Bd. v. Pinette, 515 U.S. 753,
: -"777?‘ 115 S.Ct. 2440, 132- L.Ed.2d 650 (1995) .
_(O'CONNOR, ' 1., concurring).
*‘concludes that such an endorsement effect is out of

- The" majority

the -question in Milford's case, because the context

" here is materrally indistinguishable" from the facts in .

Lamb's Chapel and Widmar. Ante, at 2103. In fact,

- the majority is in no position .to say that, for the .

principal  grounds -on.  which - we based our

Establishment Clause holdings " in those cases are.

clearly abserit here.

In Wz‘dmar we held that the ‘Estalalislnnent‘CIause

did not bar a religious- student group from using a
public university's meeting space for worship as well
as discussion.  'As for the reasonable observers who

‘ight perceive' government endorsement of religion,

we pointed out that the forum was used by university. -
students, who "are, of course, young adults," and, as

" such, "are less impressionable than younger students. .

and should be able to appreciate that the University's
policy is one of neutrality toward religion."- 454 U.S.,
at 274, n. 14, 102 S.Ct. 269. - To the same effect, we
remarked that the "large number of groups meeting

. on campus negated "any reasonable mference of



" meeting - place."’

1218.Ct 2093 ‘ S
" (Cite as: 533 U.S. 98, *141, 121 s.Ct. 2093 **2118)

’ ,Unlvers1ty support from the mere fact of a campus

“well as- religious speakers,” but there were, in fact,
over 100 recogmzed student groups at the University,

vand an "absence of empirical ‘evidence that religious -

groups [would] dominate [the University's] - open

“forum." - Id., at 274- **2119 275, 102 S.Ct. 269; ‘see o

~also id., at 274, 102 S.Ct. 269 ("The provision of
' 'beneﬁts ‘to " so broad a spectrum. of - groups s an
" important index of secular effect");". And if all that

‘had not been enough to show that the ‘university-

student use would probably create no impression of

: rellglous endorsement, we pointed out  that ‘the: . .
un1versrty in that case had issued a- student’ handbookq
with the explicit disclaimer that "the University's .

name will not 'be-identified in any way with the aims,

policies, programs, products, or -opinions ;of any :
orgamzatron or its. members"' Id at 274, n. 14, 102 D

TS Ct 269

,-Lambs Chapél involved an evening ﬁhn'serles,_‘on“
¢hild rearing open to the general public (and, given -

- the subject matter, directed at an' adult audience).
" See 508 U.S., at 387, 395, 113 S.Ct. 2141.  There,

*  school property "had repeatedly been used by a wide

' variety ‘of private organizations,” and we could say

“‘with = some  assurance that . "[u]nder “these

- circumstances ... there would have been no' realistic

... danger that the community would think that the = o
" District was endorsmg religion or any partlcular creedv -

- Id, at 395, 113SCt 2141

i What we know about tlns case looks very little like - .-
= Wzdmar or Lamb s Chapel. The cohort addressed by
- o Good News. is ot university. students with relative
' maturity, or éven high school pupils, but-elementary - *
school children - as. young "as six.. [FN4] = The, -
“: Establishment Clausé: cases have *143 consistently .
. recognized the particular impressionability.* of ~

schoolchildren, see Edwards v. Aguillard, 482 U.S.

578, 583-584; 107 S.Ct. 2573, 96 L.Ed.2d 510 (1987)

, and the special protecnon required for those in the

R elementary grades in the school forum, see County of =

m'--nAllegheny v. American Civil Liberties. Union, Greater

. Pittsburgh Chapter, 492 U.S. 573, 620, n. 69, 109 "~
= S.Ct. 3086, 106 L.Ed.2d 472 (1989). We have held e
the difference between: college students - and grade; Sk
“school pupils to be a "distinction [that] warrants a .

difference in constltutronal results,"” Edwards V.

“Aguillard, - supra, -at 584, n.-5, 107 S.Ct. 2573{

R (mternal quotatlon marks, and c1tat10n onntted)

FN4 It is certalnly correct that parents are. requlred b

S Ibid. Not only was the “forum *
©Mavailable to a broad class of nonreligious as *142

]Pag’e‘22 -

' to-give permission for their children to attend Good ;
. News's classes, see ante, at 2104 (as parents. are

often required to do for-a host of -official school. -~ "

extracurricular activities), -and. correct . that those

: parents would- likely not be confused as to the '

" spensorship of Goed News's.classes. But the proper
focus of concemn in assessing effects includes the

- . elementary school pupils who -are invited to .
.- meetings, Lodging, Exh, X2, who see peers heading -

.~ “Into classrooms for _religious instruction -as .other _
7. classes -end, and who: are addressed by the, :
* "challenge" and " 1nv1tat1on

The fact that there may be no ev1dence in the record L
that ‘individual students were confused -during the

time the Good-News Club met on’ schoo] premises

pursuart : to“the District - Court's )rellmmary :

injunction is immaterial, cf. ‘Brief for Petitioners 38.
. As Justice O'CONNOR explamed ‘in-Capitol Square
“" - Review and Advisory Bd. v. Pinette, 515 U.S. 753,
115 S.Ct. 2440, 132 L:Ed.2d -650 (1995), the
- ‘endotsement “test. does - iot focus. "on ‘the actual
"perception of individual ‘observers, ‘who naturally
have. differing degrees of knowledge,” but on "the
perspective of. a. ‘hypothetical observer.”. "Id., at
- 7779-780, 115 S Ct.'2440 (op1n10n concumng 1n part
_and concurrmg in Judgment)

Nor is M11ford's limited forum anything hke the sites .
for  wide-ranging  intellectual exchange that were .

. home to the challenged activities in Widmar and
" Lamb's Chapel. See also Rosenberger, 515 Us., at
850, .836-837, 115 S.Ct. 2510.

In Widmar, the _
nature of the university campus and the shecr number’

“of activities offered precluded the reasonable college -
observer from seeing government endorsement inany .
“one ‘of them, - -and. so did the time and Varlety of .
commumty use in the Lamb's Chapel case. Sée also
=" Rosenberger, 515:U.S., at 850, 115 S.Ct.~2510
" ("Given this wide ‘atray of nonreligious, antireligious .
and. competing religious: viewpoints in the forum I
~ . supported by the University, any perception that the .
Umvers1ty endorses one partrcular viewpoint would

be illogical");. id, at 836-837, 850, 115 S.Ct. 2510

(emphasizing .. the - .array of umvers1ty-funded

magazines - contalmng "widely divergent **2120

“ - viewpoints" and the fact that believers in: Chnst1an SR
~-evangelism competed on equal footing in the~ -~
- University forum with aficionados of "Plato, Spinoza, . -

and Descartes," as' well as "Karl Marx,. Bertrand

- Russell; and Jean-Paul- Sartre") - Board of Ed of i .
- Westside Commumty Schools (Dist.66) v. Mergens, .
496 *144 U.S. 226, 252, 110 S.Ct. .2356, 110
L:Ed.2d 191 (1990) (plurahty opinion) ("To the. - .

" extent that a religious club is merely one of many -~ @, - .
- different student-lmtlated voluntary clubs;. students - ** -
should - perceive’ .no _message ~ of government

,' ‘endorsement of rehgron") ol

= : B .‘v» ' Copr ©West 2004 No C1a1m to Or1g U S Govt. Works




, 121 SCt 2093 . :
. (Clte as: 533US 98, *144 121 SCt 2093, **2120)

The t1m1ng and format of Good News's gathenngs

" . "on the other hand, may well affirmatively suggest the - -

imprimatur of officialdom in the minds of the young
“children. ~ The club is open’ solely to elementary

~ students (not ‘the entire commumty, as in Lamb! oo
© Chapel), . only - four .outside groups have been

identified as meeting in the school, and Good. News
is, seemingly, the only one whose instruction follows

immediately on  the " conclusion of - the -official “ '

schoolday. See Brief for National School ‘Boards

- Association et al. as Amici Curiae 6. Although school o

is out at 2:56 p.m., Good News apparently requested
use of the school ’beginmng at' 2:30 on Tuesdays

" "during the school year," so that instruction could :
" begin promptly at 3:00, see Lodglng, Exh. W 1, at ~
~which time children who are compelled by law to

attend school surely remain in the building.. *Good

"© News's religious meeting follows regular’ school

activities so closely that- the_,_Good NeWs instructor
- must wait to begin until "the room is clear," and
"people are out of the room,” App. P29, before

"o starting proceedings in' the classroom located next to

the regular. third- and fourth-grade rooms, zd at' N12.

. In fact, the temporal and physical cont1nu1ty of Good

“News's meetings with the regular school routine
seems to be the whole point -of using ' the - schiool.

. WHen meetings were held in a commumty church, 8
" or'10 children attended; after the school became’ ‘the -
~ 1d; at P12;

V_ site, the number went up three-fold.
Lodglng, Exh. AA2

Even on. the summary judgment record then a

‘record lacking: whatever supplementation the . trial
-+ process might have led to, and devoid of such insight -
... as the trial and appellate’ judges might have

* " contributed in addressing the Establishment- Clause,

- “we can say this: there is a good case that Good .

~ News's. exercises blur the line between public *145°
~classroom . - instruction -and - private religious

“'gindoctr'ination, leaving a  reasonable ' elementary

school pupil unable to appreciate that the former.
instruction, is the business ‘of the' school while the

- latter evangelism is.not. - Thus, the facts we know (or .

~think - we know) point away from the majontys
conclusion, and while the consolation may be that

- nothing really gets resolved when the judicial process -

is so truncated that is not much to recommend today's:

< result,

| ,121 S'Ct 2093, 533.U.S. 98, 150 L.Ed.2d 151; 154
Ed. Law Rep. 45, 1 Cal. Daily Op. Serv. 4737,:2001
Daily Journal D.A.R. 5858, 14] Fla. L. Weekly Fed S

337, 2001 DJCAR 2934
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Brett Kavanaugh — Santa Fe Independent Scho.b'l} Distriét v. Doe

[

Allegation:  In Santa Fe Independent School District v. Doe, 530 U.S. 290 (2000), Brett

Facts:

> .

)

v A speaker chosen to dehver a pre-game message was allowed to-choose the

Kavanaugh once again demonstrated his hostility to the separation of church and
state by defending a high school’s broadcasting of prayers over its public address
system before football games. The U.S. Supreme Court decisively rejected Mr.
Kavanaugh’s radical argument, holding that the pre-game prayers in questlon
violated the First Amendment’s Establlshment Clause.

In Santa Fe Independent School District, Mr. Kavanaugh filed an amicus brief on
behalf of his clients with the U.S. Supreme Court and argued for the principle that a

" public school is not required to discriminate against a student’s religious speech.

v The school district permitted high school students to choose whether a statement
would be delivered before football games and, if so, who would deliver that
.message. '

content of his or her statement.

v As Mr. Kavanaugh’s brief pointed out, the school district’s policy did “not
require or even encourage the student speaker to invoke God’s name, to utter -
religious words, or to say a ‘prayer’ of any kind. Nor, on the other hand
[did] the school policy prevent the student from doing so. The policy [was]
thus entirely neutral toward religion and religious speech.”

v Mr. Kavanaugh therefore argued on behalf of his clients that the school district’s -
policy did not run afoul of the First Amendment 51mply because a student speaker
might choose to invoke God’s name or say a “prayer” in his or her pre-game

. statement. His brief pointed out: “The Constitution protects the . . . student
speaker who chooses to mention God just as much as it protects the . ..
* student speaker who chooses not to mention God.”

© Mr. Kavanaugh’s arguments were based u-pon well-established Supreme Court

precedent holding that the government does not violate the Establishment Clause when
private speakers avail themselves of a neutrally available school forum to engage in

~ religious speech. See Rosenberger v. Rector and Visitors of Univ. of Va., 515 U.S. 819

(1995); Lamb's Chapel v. Center Moriches Union Free School Dist., 508 U.S. 384
(1993); Board of Ed. of Westside Community Schools \2 Mergens 496 U. S 226 (1990);
Widmar v. Vincent, 454 U. S 263 (1981).

In the amicus brief that Mr Kavanaugh filed on behalf of his cllents, he carefmlly
distinguished between individual religious speech in schools, which is protected by
the Constitution, and government-required rellglous speech i in schools, which is
prohlblted by the Constltutlon : :



v Mr. Kavanaugh’s brief acknoWledged that the Establishment Clause
 prohibits government-composed government-delivered, or government—
required prayers m classes or at school events.

Three Democratic State Attorneys General joined an amicus brief in Santa Fe
Independent School District taking the same position that Mr. Kavanaugh took on

~ behalf of his clients.

/_ Democratic Attorneys General Richard Ieyoub of Loulslana ‘Mike Moore of
Mississippi, and Paul Summers of Tennessee joined an amicus brief on behalf of
their respective states urging the U.S. Supreme Court to uphold the
constltutlonahty of the school dlstrlct s policy regardmg pre-game messages

Mr. Kavanaugh submitted an amicus brief on behalf of his clients, Congressman
Steve Largent and Congressman J.C. Watts in Santa Fe Independent School District. .

- As their attorney, Mr. Kavanaugh had a duty to zealously represent his clients’
- position and make the best argument on their behalf. Such arguments do not

necessarlly reflect the personal views of Mr. Kavanaugh

v Lawyers have an ethical obhgatlon to make all reasonable arguments that will
advance their clients’ interests. According to Rule 3.1 of the ABA’s Model Rules
of Professional Conduct, a lawyer may make any argument if “there is-a basis in
law and fact for doing so that is not frivolous, which includes a good faith -
argument for an extension, modification or reversal of existing law.” Lawyers.
would violate their ethical duties to their client if they made only arguments with
which they would agree were they a Judge
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United States .Supreme Court Amicus Brief.
SANTR FE INDEPENDENT SCHOOL DISTRICT, Petitioner,

: V.
Jane DOE, et al., Respondents. h
No. 99-62.

December 30, 1999.
On ert of Certiorari to the United States Court. of Appeals for the Fifth
Circuit

BRIEF . OF AMICI CURIAE CONGRESSMAN. STEVE LARGENT AND CONGRESSMAN- J. C WATTS IN
SUPPORT OF PETITIONER

’ Joseph Dorta New Jersey Legal Resource Counc11 40 Baldwin Rd. Par51ppany, N. J

07054 (973) 263 5258
‘Brett M.. Kavanaugh Counsel of Record Klrkland & Ellls 655 Fifteenth Street N.W.
Washlngton, D.C. 20005 (202) 879-5043
*i QUESTION PRESENTED
Whether petitioner's policy permitting student-led, student-initiated prayer at

football games violates the Establishment Clause. B
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I. A PUBLIC HIGH SCHOOL CONSTITUTTIONALLY NEED NOT -- INDEED, CONSTITUTIONALLY
CANNOT -- BAN A STUDENT'S RELIGIOUS SPEECH, BECAUSE IT IS RELIGIOUS, FROM A SCHOOL
EVENT ... 5 : ' . '

A. This Coﬁrtfs Firét Amendment Jurisprudence Validates the School's Neutral_Speech
Policy ... 5 ) ' : :

B. A Disclaimer is Not. Constitutionally Necessary Here; In Any Event, the Court
- Need Not Consider That Issue in the Context of This Facial Challenge .... 15

C. The:Scafcity of the Forum Does Not Alter the Constitutional Analysis ... 18

'D. The Sole Issue Here is the Facial Constitutiqnality of a High School Policy That
Permits, ‘But Does Not Require, Student Religious Speech at Extracurricular Football
Games . ... 19 : ’ ‘ )
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- "RELIGION CENSORS.™"™ ... 20 C B . i '
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THE POLICY ON ITS FACE ... 25 ' S
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.Zobrestlv. Catalina Fpothills Sc¢hool Disﬁ.}IEOS U.SE 1_(1993) el 13, 14
RULESv

5. ct. Rf 37,3 ... 1

§. Ct. R. 37.6 ... 1

- MISCELLANEOUS

-Secretary Riley's Statement on’ReIigious ExXpression, http://
'~www;ed.gov/Speeches/OB-1995/re1igion}html (May 1998) ... 25

Nadlne Strossen, How Much God in _the Schools'> A Discussion of Rellglon s Role in
the Classroom, 4 Wm. & Mary B111 Rts. J. 607 (1995) ... 15 :

Eugene Volokh Equal Treatment is Not Establlshment, 13 Notre Dame J. L. Ethics &
Pub. Pol’y 341 (1999) Ve 29 :

-*1 INTEREST OF AMICI CURIAE ([FN1]}

FN1. The partles have consented in writing to the. flllng of this brief in
letters that have been submitted to the Clerk. See'S. Ct. R. 37.3(a). Counsel
for a party did not author this brief in whole or in part. See S. Ct. R.
37.6.° NO person or entity other than -the amici curiae and counsel made a

" monetary contribution to the preparation or submission of .this brief. See id.

Congressman Steve Largent represents the First District of_oklahoma in the United
States House of Representatives. Congressman J.C._Watts represents the: Fourth
‘District of Oklahoma in the United States House of Representatives. Both Mr. )
Largent and Mr.. Watts played professional football; Mr. Largent is a member of the
Hall of Fame. S : : ' -

Congress has substantial authority to enact: legislation and vote on constitutional
amendments regarding student religious speech, particularly in the Nation's public
schools. See generally Board of Ed. of Westside Community Schools v. Mergens, 496
U.S.. 226 (1990). As citizens and Members of Congress, Mr. Largent and Mr. :.Watts
have a deep.interest in ensuring appropriate protection for student religious
speech in our public schools and in preventing discrimination against religious
organizations, religious persons, and religious speech. Mr. Largent and Mr. Watts
thus have a strong interest in this case and submit that Santa Fe High  School's
religion-neutral policy for a brief student statement before varsity football games
is entirely approprlate and con51stent with the Constitution. :

SCHOOL POLICY. INVOLVED
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The Santa Fe Independent School'District in Galveston County, Texas, maintains the

following policy for Santa Fe ngh School )

) The board has chosen to permit students to .deliver a brief invocation and/or

" message to be delivered during the pre-game ceremonies of home varsity football
games to solemnize the event, to promote good sportsmariship and *2 student safety,
and to establish the appropriate environment for the competition.

Upon advice: and direction of the high school principal, each spring, the high
school student council shall conduct an.election, by the high school student body, .
by secret ballot, to determine whether such a statement or invocation will be a
part of the pre-game ceremonies and if so, shall elect a student, from a list of
student volunteers, to deliver the statement or invocation. The student volunteer
who is selected by his or her classmates may decide . what message and/or invocation
to deliver, consistent with the goals and purposes of th1s policy.

Pet. App. F1 (emphases added) .

’  SUMMARY OF ARGUMENT.

Santa Fe High School allows a student to make a brief statement to the crowd
before home varsity football games "to solemnize the event, to promote good -
sportsmanship and student safety, and to establish the appropriate environment for
the competition." Santa Fe High School's policy does not require or even encourage
the student speaker to invoke God's name," to utter religious words, or to say a '
"prayer" of any kind. Nor, on the other hand, does the school policy prevent the
student from doing so. The policy 1s thus entlrely neutral toward religion and
religious speech : g

Respondents nonetheless claim that the school policy on its face violates the
Establishment Clause because an individual student (not a schodl or government
official) might invoke God's name, utter religious words, or say a prayer in his or
her pre-game statement. Respondents' Establishment Clause theory directly conflicts
with this Court's settled jurisprudence. Thé Court has held that the Establishment
Clause permits a neutral school speech policy in which individuals may engage .in
religious or other speech as they see fit in a school forum: See *3Rosenberger v.
Rector and Visitors of Univ. of Va., 515 U.S. 819 (1995); Lamb's Chapel v. Center
Moriches Union Free School Dist., 508 U.S. 384 (1993); Board of Ed. of Westside
Community Schools v. Mergens, 496 U.S. 226 (1990); Widmar v. Vincent, 454 U.S. 263
.(1981) . 'In these cases, the Court has stressed the critical distinction "between: -
- government speech endorsing religion, which the Establishment Clause forbids, and-
private speech endorsing religion, which the Free Speech and Free Exercise Clauses
protect." Rosenberger, 515 U.S. at 841 (quoting Mergens, 496 U.S. at 250).

“Similarly, in Lee v. Weisman, 505 U.S. 577 {1992), a case striking down
government-led and government-composed prayer at school graduations, the Court
repeatedly distinguished government religious speech from private religious speech. ..
Indeed, in concurrence, Justice Souter, joined by Justices Stevens. and O'Connor,
foreshadowed and effectively answered in advance the question presented in this
case: "If the State had chosen its ... speakers according to wholly secular
criteria, and if one of those speakers (not a state actor) had individually chosen
to - deliver a religious message, it would have been harder to attribute an
.endorsement of religion to the State." Id. at 630 n.8 (Souter, J.,; concurring).

. (emphasis added) (citing Witters v. Washington Dept. of Services for the Blind, 474
U.S. 481 (1986)). ; ' , : - .

The Court's cases show, moreover, that respondents' theory of the Constitutiocn is
exactly backwards. If Santa Fe High School took steps to prevent the student
speaker from invoking God's name or uttering religious words or saying a prayer in
his or her pre-game statement, then the school. would violate the Constltutlon ==

" Copr. © West 2004 No Claim to_Origt U;S. Govt. Works



1999 WL 1272963 ‘ ' _ S Page 6

the Free Speech and Free Exercise Clauses of the First Amendment. The Constitution
protects the Santa Fe student speaker who chooses teo mention God just as much as it
protects the Santa Fe student speaker who chooses not to mention God. The school
cannot force the student-to "say a prayer," nor can the school prohibit the student
from "saying a prayer." By adhering scrupulously to this principle *4 of
neutrality, the Santa Fe High School policy for pre- game student statements
satisfies the Constltutlon .

As seven Justices indicated in Capitol Square Review and Advisory Bd. v. Pinette,
515 U.S. 753 (1995), the school need not issue any sort of *disclaimer" because
this case involves an individual's verbal speech (in contrast to a case such as
.Pinette involving a fixed visual display in.a public area). That said, we
understand that a disclaimer: is currently read over the publlc address system at
Santa Fe High School football games. Given that fact and, in any event, given that
this case involves a ‘facial: challenge, the' Court can uphold the Santa Fe policy
" without considering whether and/or under what circumstances a school disclaimer
ever might be necessary.

The forum's scarcity (namely, the fact that only one student per game speaks) does
not alter the constitutional analysis. The Court explained in Rosenberger that
"nothing" in the Court's decisions suggests that "scarcity would give the State the
right to exercise viewpoint dlscrlmlnatlon that is otherw1se 1mperm1ss1ble " 515
U.S. at 835.

Finally, respondents' theory would cause severe practical harm. Schools would have
.to monitor and censor religious words by all non-governmental speakers (a high’
school football player in a pre-game pep rally, a student newspaper writer, the
guest speaker at a school speakers’ series, the valedictorian at graduation). This -
Court, however, has never forced or even allowed the public schools of this country
to censor students and speakers who happen to.be religious or wish to speak:
religious words at a school event. On the contrary, as the Court has said; the
. absolutist legal theory of those who seek to cleanse public school events-of all
private religious. expression evinces a pervasive "hostility to religion" that is .
neither requlred nor permitted under the Religion Clauses. Rosenberger, 515 U.S. at’
846. - : : '

*5 ARGUMENT

I. A PUBLIC HIGH SCHOOL CONSTITUTIONALLY NEED NOT: --. INDEED, CONSTITUTIONALLY

CANNOT -- BAN A STUDENT'S RELIGIOUS SPEECH, BECAUSE: T IS RELIGIOUS, FROM A SCHOOL

.EVENT.

Respondents do not dispute that a public high schHool may set aside a moment before
a football game for a student to deliver a public message solemnizing the event, '
promoting good sportsmanship and student safety, and establishing the appropriate
‘environment for the competition. The sole question is whether, as respondents
submit,; the high school must actively prohibit that student speaker from 1nvok1ng
God's name, utterlng religious words, or saying a prayer.

A. This Court's First. Amendment Jurlsprudence Valldates ‘the School's Neutral
Speech Pollcy :

.. Three mutually reinforcing strands of this Court's jurisprudence demonstrate that
a public high school such as Santa Fe constitutionally need-not (indeed,

¢tonstitutionally cannot) prohibit the student from religious speech in hi is or her
pre-game statement to the crowd.
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First, the Court s cases striking down government school prayer have carefully
‘distinguished governmental religious speech from protected private religiocus
speech. Second, in a series of related cases, the Court has held that student"
religious speech in a school forum is not attributable to the State and therefore
does not violate. the Establishment Clause. Indeed, it is constitutionally
1mperm1551b1e for the government to discriminate against religion and prevent a
student from engaging in- religious speech at a school event. Third, the Court has -
s1m11ar1y held that decisions by private .individuals to use neutrally available
‘government aid for religious purposes are not attributable to the State for
purposes of the Establishment *6 Clause, a principle akin to the theory of
neutrallty employed in the student speech cases.

1. The Court has held that the Establishment Clause prohibits government-
composed, government-delivered, or government-required prayer in classes or at
graduation ceremonies. [FN2l

FN2. The Establlshment Clauseé generally does not prohlblt governmental
religious speech at non-school events so long ag no one ig compelled to speak
or indicate agreement with. the religious message. See Lynch v. Donnelly, 465
U.S. 668 (1984); Marsh v. Chambers, .463 U.S.. 783 (1983); see also County of
Allegheny v. ACLU, 492 U.S. 573, 655 (1989) (Kennedy, J., concurring and
dissenting) . The examples. of such governmental religious speech are pervasive
and long-standing. The President issues Thanksgiving Day proclamations; this
Court starts its sessions with.a plea that "God save the United States and .
“this Honorable Court"; both Houses of Congress begin the day with official

- prayer; the phrase "In God We Trust" adorns our currency; the list goes on.

- The facts in the leading case; Engel v. Vitale, 370 U.S. 421 (1962), are well-
known. A school board in New York had directed that teachers and students begin
each school day with an official prayer: "Almighty God, we acknowledge our e
dependence upon Thee, and we beg Thy bles51ngs upon us, . our parents, our teachers

- and our :Country." Id. at 422. The Court struck down the policy, stating that "it is
no part of the business of government to compose official prayers for any group of
the American people to recite as a part of a rellglous program carried on by
government." -Id. at 425.

In concurrence, Justice Douglas emphasized a critical .theme that would recur. in
.the Court's decisions in subsequent years: "Under our Bill of Rights free play is
given for making religion an active force in our lives. But if a religious leaven
is to be worked into the affairs of our people, it 'is to be done by individuals and:
groups, not by the Government." Id. at-442-43 (Douglas, J., concurring) (quotation

" omitted; emphasis added). *7 "The First Amendment leaves the Government in a’

fposition not -of hostility to religion but of neutrality." Id. at 443.

In Lee v. Weisman, 505 U.S. 577 (1992),»the Court held that Engel applied to
public school graduation. ceremonies. The Court pointed to the following "dominant
facts”: The school had "decided that an invocation and a benediction should be
_given; this is a choice. attributable to the State, and from a constitutional .
perspective it is as if a state statute decreed that the prayers must occur." Id.
at - 586-87; see also id. at 588 (State made "decision to include a prayer"). o
Moreover, the school principal selected the clergy member and *"directed and
controlled the content of the prayers." Id. at 588: The degree of school
involvement "made it clear that the graduation prayers-bore the imprint of the
“.State." Id. at 590. In concurrence, Justice Blackmun, joined by Justices Stevens
and O'Connor, reiterated the critical facts: The "government composes official:
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prayers, selects the member of ‘the clergy to deliver the prayer, [and} has the
prayer delivered at a publlc school event " Id. at 603 (Blackmun, J., concurring)
(quotatlon om1tted) : : ‘-

- But the Lee Court cabined its holding in a way 1mportant to this case by stre551ng
‘the critical distinction between (i) individual religious speech in schools, which
is protected by the Constitution, and (ii) government-required religious speech in
schools, which:the Court held to be prohibited by the Constitution. The Court
stated, for example, that "the First Amendment does not allow the government to
stifle prayers." Id. at 589 (emphasis.added). The Court explained that "religious
beliefs and religious expression are too prec1ous to be either proscribed or
prescrlbed by the State." 1Id,

The problem the Court ldentlfied in Lee, therefore, was not that students were
exposed to religious speech, but that they were exposed to governmental religious
speech. "In.religious debate or expression the government is not a prime
participant .... A’'state-created orthodoxy puts at grave risk *8 that fresdom of
belief and conscience which are the sole assurance that religious faith is real,
not imposed." Id. at 591-92 (emphasis added). The First Amendment thus is not
concerned with actions that do not "so directly or substantially involve the state
in religious exercises or ‘in the favorlng of religion." Id. at 598 (quotation
omitted; emphasis added).

-Given that private individuals can engage in religious speech in school settings,
the Court recognized that "there will be instances when religious values, religious
practices, and religious persons will have some -interaction with the public schools
and their students.” Id. at 598-99. But that is hardly some constitutional vice; to
. the contrary, it is a constitutional virtue. Indeed, the Court expressly warned
that "[a]l relentless and all-' pervasive attempt to exclude religion from every
~aspect of pub11c life could itself become 1ncon51stent with the Constitution." Id.
- at 598.

~ In a concurring opinion, Justice Souter, joined by Justices- Stevens and O'Connor,
elaborated by distinguishing the situation in Lee from a hypothetieal policy that
presumably would satisfy the Constitution (a policy that happens to be precisely
akin to that employed by Santa Fe High School for football games) : "If the State
had chosen its graduation -day speakers. accordlng to wholly secular ‘criteria, and if
one of those speakers (not a state actor) had individually chosen to deliver a
religious message, it would have been harder to attribute an éndorsement of
religion to theState." Id. at 630 n.8 (Souter, J., concurrlng)‘(empha51s added)
(citing Witters v. Washington Dept. of Services for the Blind, 474 U.S. 481
(1986) ). ' ’

The opinions and .analyses of the Engel and Lee Courts foreshadowed -- and
effectively approvéd in advance -- the Santa Fe High School policy at issue here.
The Establishment Clause permits a student'speaker to deliver a religious message
in a neutrally available'schcol forum, so long as the school *9 itself does not
select, compose, deliver, or require a rellglous message.

2. We need not rely solely cn statements in Lee and Engel, however, to support our
argument .. In a series of cases over the last two decades, the Court has held that
the government does not violate thevEStablishment'Clause when private speakers
- avail themselves of a neutrally available school forum to engage in religious
speech. ‘Indeed, the Court has held that the Constitution prohibits the governmert

from excludlng prlvate rellglous speech because it is, rellglous, from a school
event. '
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These cases arose after certain schools and plaintiffs read Engel and other
decisions as license (or judicial compulsion) to eradicate all traces of religion,
government and private, from the public schools. The Court has rejected these
homogenizing efforts to cleanse public schools of private religious expression,
empha5121ng time and again the critical distinction "between government speech
endorsing religion, which the Establishment Clause forbids, and private speech
endorsing religion, which the Free Speech and Free Exercise Clauses protect."
© 'Rosenberger, 515 U.S. at 841 (quoting Mergens, 496 U.S. at 250).

The cases affirming this dispositive principle are by now familiar: Widmar,
Mergens, Lamb's Chapel, Rosenberger, ‘and Pinette. Because of their importance to
this case, we briefly review each. ) )

C s

-

In Widmar v. Vincent, the Court held that the Constitution "forbids.a State to
enforce certain exclusions [of religious speakers] from a forum generally. open to
the public, even if it was not required to create the forum in the first place.®

" "'454 U.S. 263, 267-68 (1981). A public university had justified its exclusion of

religious speakers by citing the Establishment Clause ‘as interpreted in Tilton v. =
Richardson, 403 U.S. 672 (1973), but the Court in Widmar reaffirmed "the right of
religious speakers to use public forums on equal terms with *10 others." 454 U.S.
at 273 n.12. As the Court stated, "by creating a forum the [State] does not
thereby endorse or promote any of the particular ideas aired there." Id at 272
n.1lg0. : ¢

~In Board of Ed. of Westside Community Schools v. Mergens, 496 U.S. 226 (1990),
the Court extended the principle of Widmar to the high school context -- in a case
where Congress through the Equal Access Act had mandated equal treatment of
. religious speech in public schools. A high school religious group sought permission
" to meet at the high school, as other groups did. The school denied the request,
arguing that "official recognition of [the students'] proposed club would
effectively incorporate religious activities into the school's official program,
_endorse participation in the.religious club, and provide the ‘club with an official
platform to proselytize other students." Id. at 247-48. The Court, without dissent
on the constitutional issue, rejected that Establishment Clause argument. The Court
relied on the "crucial difference between government speech endorsing religion,
which the Establishment Clause forbids, and private speech endorsing religion,
which the Free Speech and Free Exercise Clauses protect." Id. at 250 (plurality).
The Court added that "[tlhe proposition that schools do not endorse everything they
fail to censor is not complicated.” Id. (emphasis‘added). And if a state.'"refused.
to let religious groups use facilities open to others, then it would demonstrate
‘not -neutrality but hostility toward religion.” Id. at 248 - (plurality).

.. The Court reached the same conclusion in Lamb's Chapel v. Center Moriches Union

Free School Dist., 508 U.S. 384 (1993). The Court struck down a school board rule
that allowed schools to open their facilities except to religious uses. The Court
unanimously concluded that the policy violated the Free Speech Clause and stated -
that "there would have been no realistic danger that the community would think that
the *11 District was endorsing religion or any particular creed" by allowing. S
rellglous uses in the school. Id. at 395. . :

The Court again relied on the neutrality principle in Rosenberger v. Rector and
Visitors of Univ. of Va., 515 U.S. 819 (1995). The Unlver51ty of Virginia-
authorized the payment of printing .costs for-a varlety of student organization
~publications, but withheld payment. for a religious group on the ground that the
group's student paper "primarily promotes or manifests 'a particular belief in or
about a deity or an ultlmate reality." Id at 823.
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~The Court first held that the University had engaged in. impermissible viewpoint
discrimination by excluding those "student journalistic efforts with religious
editorial viewpoints." Id. at 831. As to the Establishment Clause analysis, the
Court beégan with the "central lesson": A "significant factor in upholding
governmental programs in. the face of Establishment Clause attack ‘is. their i
neutrality towards religion.” Id. at 839. In the speech context, the Court stated:
" {M]ore than once have we rejected the position that the Establishment Clause even’
justifies, much less requires, a refusal to. extend free speech rights to religious
.speakers who part1c1pate in broad- reachlng government programs neutral in design."
Id.

The Court found that a program including payments for expenses of the religious
~-magazine as well as other student publications would be "neutral toward religion."
Id. at 840. Such a program would respect the "critical difference -between
" governmentspeech endorsing religion, which the Establishment Clause forbids, and
private speech endorsing religion, which the Free Speech and Free Exercise Clauses
protect." Id. at 841 (quotation omitted); see also id. at 834 (speech of "private
persons" and "University's own speech" controlled "by different principles"); id.
(referring to "distinction between the Unlver51ty s  own favored message and the
private speech of students").

*12 The Court applied those same principles of neutrality outside the educational
context in Capitol Square Review and Advisory Bd. v. Pinette, 515.U.S. 753 (1995).
The State there had excluded a private religious dlsplay (a cross) from a publlc
square generally open to prlvate displays.

The Court stated that “private religious speech, far from being a First Amendment
orphan, - is as fully protected under the Free Speech Clause as secular private
expression.” Id. at 760.A plurality stated:that the Establishment Clause: "was
never meant, and has never been read by this Court, to serve as an impediment to
purely private rellglous speech connected to the State only through its occurrence
in a public forum." Id. at 767 (plurality opinion of Scalla, J., joined by
Rehnquist, C.J., Kennedy and Thomas, JJ.).

In a concurring’opinioh, Justice Souter, joined by ‘Justices O'Connor and Breyer}

" largely agreed with those principles, albeit finding that a state dlsclalmer might
be necessary in cases of fixed visual displays.:Id. at 784 (Souter, J.,
concurring). As to the need for a disclaimer, the concurring Justices dlsrlngulshed

“a fixed visual display from an individual's verbal .speech: "When an individual
‘speaks in a public forum, it is reasonable for an observer to attribute the speech,
first and foremost, to the speaker, while an unattended display (and any message it
conveys) can naturally be v1ewed as belonglng to the owner of the land on which it
stands." Id. at 786 :

~In sum, as this‘series of cases makes clear, state action prohibiting a student
speaker from engaging in religious speech, because it is religious, is a First
Amendment violation. But even if it were not. a First Amendment free speech/free
exercise violation to-exclude religious speech, these cases show that it is surely
not a First Amendment Establishment’ Clause v1olat10n for a school to permit
religious speech on a neutral basis at a school event. As Justice Kennedy has
explained, "in some circumstances the First Amendment may require that *13
government property be available for use by religious groups, and even where not
required, such use has long been permitted." County of Allegheny v. ACLU, 492 U.S.
573, 667 (1989) (Kennedy, J.,.concurring and dissenting) (citations omitted;
emphasis added). o .

3. The principle that the,governmeht does not -violate the Establishment Clause
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when it enacts a heutral program available to religious and non-religious alike
finds additional doctrinal support in a separate strand of this Court's
Establishment Clause jurlsprudence The Court has’ rejected challenges to- qovernment
programs through which a "religious" individual or religious organization may take
advantage of ‘a neutrally available government benefit (the analytic equivalent of
the neutrally available school speech forum). Four cases illustrate this principle.

In Mueller v. Allen, 463 U.S. 388 (1983), the Court considered a tax deduction
‘program that allowed deductions for school expenses, including for parents who sent
their children to religious 'schools. Citing Widmar, the Court held that where
religion is advanced only "as a result of decisions of individudl parents 'no
imprimatur of state approval' can be deemed to have been conferred on any
particular religion, or on religion generally." Id. at 399 (quoting Widmar, 454
U.S. at 274). : : :

‘The Court applied the same principle in Witters v. Washington Dept. of Services
for the.Blind, 474 U.S. 481 (1986). The government provided financial assistance to
blind students, one of whom used the assistance to attend a seminary. The Court,
“through Justice Marshall, stated: "Nor does the mere circumstance that petitioner
has chosen to use neutrally available state aid to help pay for his religious
education confer any message of state endorsement of»religion.“ Id. at 488-89.

Mueller and Witters laid the constitutional foundation for the Court's decision in
Zobrest v. Catalina Foothills School Dist., 509 U.S. 1 (1993). There, the school
district provided *14 sign-language interpreters to students, but refused to
provide them to students attending religious schools on the ground that the
assistance would violate the Establishment Clause. The Court rejected that defense:
. "[Tlhe statute ensures that a government-paid interpreter will be present in a

sectarian school only as a result of the private decision of 1nd1v1dual p1rents

Id. at 10. : :

Finally, in Agostlnl v. Felton, 521 U.S. 203 (1997), the Court relied on Mueller,
Witters, and Zobrest in concluding that Title I's aid program did not violate the
Establishment Clause. The Court held that- the Constitution permits government aid
to students on "a neutral basis" -- aid available regardless whether the student
attends a sectarian or non-sectarian school. Id. at 234-35. Such a program "cannot
_ reasonably be viewed as an endorsement of religion." Id. at 235.

4. The deo151ons in Widmar;, Mergens, Lamb's Chapel, Rosenberger, and Pinette --
when read together with Lee v. Weisman and cases such as Mueller, Witters, Zobrest,
and Agostini -- establish two critical principles that speak directly to the issue
in ‘this case. First, the Establishment Clause permits a citizen or student or
religious group to utilize a neutrally available school forum to speak religious
words or invoke God's name or say a prayer. Second, if the government were to
prevent citizens or students at a school event from religious speech, because it is
religious, the government would violate the free speech and free exerc1se [FN3]
rights of the speakers.

FN3. See Church of Lukumi’'Babalu Aye, Inc.. v. City of Hialeah, 508 U.S. 520,
532 (1993} ("protections -of the Free Exercise Clause pertain if the law at
issue discriminates. against some or all religious beliefs").

These principles, which validate the policy at issue in this case, should not be.
controversial. The President of the ACLU, for example, has correctly analyzed the
issue: presented here:  *15 [Tlhe First Amendment would protect the right ‘of a
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student speaker to voluntarily make reiigious statements even at a school -sponsored

event. ... [I]f the student were truly expressing his or her own views, that should
be protected. Justice Souter made preciseély this point in his concurring opinion in
Weisman. ... "If the State had chosen its-graduation speakers according to wholly

secular criteria, and if one of those speakers (not a state actor) had individually
" chosen tc deliver a religious message, it would have been harder to attribute an
endorsement of religion to the State."

Nadine Strossen, How Much God in the Schools? A Discussion of Rellglon s Role in
the Classroom, 4 Wm. & Mary Bill Rts. J. 607, 631 (1995) (quoting Lee, 505 U.S. at
630 n.8 (Souter, J., concurring)). ! )

B. A Disclaimer is Not' Constitutionally Necessary Here; In Any Event, the Court
Need Not Consider That 'Issue in the Context of This Facial Challenge.

This case involves a student's vérbal speech at a. school event, as opposed to a
fixed visual display-in a public square. As a result, the school need not issue a
disclaimer to eliminate -any claimed audience mlsperceptlon of government
endorsement of ‘a student's prlvate speech.

Seven Justices suggested as muchlin Pinette, with Justice Soutér, joined by
Justices 0'Connor and Breyer, explaining the rationale in concurrence: "When an
individual speaks in a public forum, it is reasonable for an observer to. attribute
the speech, first and foremost, to the speaker, while an unattended display (and
any message it conveys) can naturally be viewed as belonging to the owner of the
land on which it stands." 515 U.S. at 786 (Souter, J., concurring). A four-Justice
plurality added that the Court's "Religion Clause jurisprudence is complex enough
without the addition of thle] highly litigable feature" of sometimes-mandatory -
government disclaimers. *16Id. at 769 n.4 (Scalia, J., joined by Rehnquist, C.J.,
and Kennedy and Thomas, JJ.). ‘

That said, the Court in this case need not consider whether and/or under what
circumstances a disclaimer ever might be necessary, for two reasons.

First, this is a facial challenge to the Santa Fe High School football .game
policy. The Court thus could uphold the school's pdlicy.against the facial attack
and simply leave for another day the guestion whether and/or under what
circumstances a disclaimer ever might be necessary. .See Pinette, 515 U.S. at 784,
794 n.2 (Souter, J., concurring) (even a fixed display in the . public square would
not violate the Establishment Clause "in large part because of the possibility of
affixing a sign to the cross adequately disclaiming any government sponsorship or
endorsement of it"; "there is no reason to presume .that an adequate disclaimer
could not have been drafted“); Mergens, 496 U.S. at 270 (Marshall, J., concurring)
(voting to uphold program at issue in Mergens because schoel could allow private
nreligious speech" and affirmatively "dlsclalm[] ‘any endorsement" of the prlvate
speech when necessary). :

Second, and buttressing the first point, we understand that Santa Fe High School
in fact issued the following oral disclaimer over the public address system at
games after October 15 of this past season:

Marian Ward, a Santa Fe High School. Student, has been selected by her peers to
deliver a message of her own choice. Santa Fe ISD does not require, suggest, or
endorse the contents of Ms. Ward's choice of a pré-game message. The purpose of the
message’ is to solemnize the event, to promote good sportsmanship and student
safety, 'and to establish the appropriate environment for the competition.: [FN4]

FN4. This statement 'is recited in an October 15, 1999, letter agreement
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between counsel in a separate case 1nvolv1ng student pre- game speech at Santa
Fe High School football games. See Ward v. Santa Fe Independent School
District, No. G-99-556 (S.D. Tex., Houston Division). We have been informed
that the letter agreement reciting that statement is part of the record in
that case.

*17 As the Court concluded. in Pinette and Mergens, this kind of disclaimer, while
not constitutionally necessary, would leave the audience (even the "unreasonable"
listeners) with absolutely no .doubt that the student's speech is not.approved or
..endorsed by the government. See Pinette,; 515 U.S. at 776 (O'Connor, J.,. joined by
Souter and Breyer, JJ., concurring) ("In context, a disclaimer helps remove  doubt
about state approval of respondents' religious message:"); id. at 769 (plurality
opinion of Scalia, J., joined by Rehnquist, C.J,, and Kennedy and Thomas, JJ.) ("If
Ohio is concerned about misperceptions, nothing prevents it from requiring all
private displays in the square to be identified as such."); id. at 784 (Souter, J
joined by O'Connor and Breyer, JJ. concurrlng) ("I vote to affirm in large part
because of the possibility of aff1x1ng a sign to the cross adequately disclaiming
any government sponsorship or endorsement of iti"); Mergens, 496 U.S. at 251
(plurality opinion of O'Connor, J.) ("To the- extent a school makes clear that its
recognition of respondents' proposed: club .is: not an endorsement of the views of the
club's participants, ... students will reasonably understand that the school's B
official recognition. of the club evinces neutrallty toward, rather than endorsement
of; rellglous speech ") . [FN5]

L]

FN5. In this case, moreover, any chance of widespread audience confusion is
all but nonexistent given that the students themselves elect the speaker and
are thus necessarily aware of the school pollcy

In short, a disclaimer is not constitutionally‘required‘here. But given that this
-is a facial challenge and given the current practice at Santa Fe High School, the
Court could leave for *18 another day the gquestion whether and/or under what '
c1rcumstances a dlsclalmer ever mlght be necessary. :

C. The Scarcity .of the Forum Does Not Alter the Constitutional Analysis.,

The forum in this case is scarce/ in the sense that only one student uses it at
each home varsity football game,. and there are only three to six home games a. year.
But the fact of scarcity. does not. alter the neutrality analysis. ‘

First, as the Court in RoSenberger explained, the government's provision of a-
“neutral forum does not suddenly become problematic if only a few speakers can
utilize the forum. In such cirdumstances, it is "incumbent on the State ... to
ration or allocate the scarce resources on some acceptable neutral principle; but
nothing in our decision [in Lamb's Chapell] indicated that scarcity would give the
State the right to exercise viewpoint dlscrlmlnatlon that is otherwise ) :
impermissible." 515 U.S. at 835. The Court thus flatly rejected»the suggestion'that
scarcity provided a rationale for discrimination against religious 'speech: "The
government cannot justify viewpoint : d1scr1m1nat10n among private speakers on. the
economic fact of scarcity. Had the meeting rooms in Lamb's Chapel been scarce, had
the demand been greater than the supply, our decision would have ‘been no
-different.” Id :

Justlces Marshall and Brennan also helpfully analyzed the possible effects of
scarcity - in their separate opinion in Mergens. Considering the possibility of a’
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forum that did not "include the participation of more. than one advocacy- oriented
group," 496 U.S. at 268 (Marshall, J., concurring), those two Justices still -did
not suggest. that such a development would be unconstitutional. Rather, that fact
would simply make the school respon51b1e, they said, to "affirmatively disclaim any
endorsement” of the prlvate speech Id.

Second, and this is important, the school here .does not dec1de whether the- speaker
will utter religious words, nor does *19 the school premise availability of the
forum on whethér the speaker will utter religious words. The forum is neutral, and"
the choice whether to invcoke God' s name or speak religious words is within the

"sole discretion of the: student.

Compare, by contrast, a,situation,where the government could allow only a single
school group to meet on school grounds. Suppose that a number of clubs applied for

- the facility. Suppose further that the school chose ‘a religious ¢lub -- because it

was religious -- rather than allocating the scarce facility on a religion-neutral
basis. In that case, an Establishment Clause issue would arise. In this case,
however, the school has done nothing to favor or promote a- speaker who may choose
to speak rellglous words over a speaker who may choose not to speak religious
words.

D. The Sole Issue Here is-the Facial Constitutionality of a High School Policy
That Permits, But Does Not Require, Student Religious Speech at Extracurricular
Football Games. ‘ : Co ' »

The Court has stated that Establishment Clause jurisprudence is "delicate and
fact-sensitive," Lee, 505 U.S. at 597, and that "[elvery government practice must
be judged in its unique circumstances,” Lynch v. Donnelly, 465 U.S. 668, 594 (1984)
(O'Connor, J., concurring). In.this case, that principle suggests partlcular

: attentlon to the following points.

First and most importantly, as we have already explalned thlS case involves a

“facial challenge to a student speech policy wherée the student is free to speak a

rellglous message -- or not --.-as he or she sees fit.

.‘Second, as we have said, thé Court could uphold the student speech policy without '

" reaching the question whether and/or under what circumstances a disclaimer ever
‘might be necessary.

*20 Third this case involves a high school. The Court need not consider. whether

the same pr1nc1ples would apply. to elementary school events.

Fourth, the speech pollcy before the Court applles only to football games. A
football game is extracurricular and more in the nature of a student event than are
curricular, -school-dominated events such as graduations and daily classes. While
graduations and clasgses unmistakably bear -"the imprint of the State," Lee, 505 U.S.
at 590, extracurricular activities generally provide an opportunity for students to

‘participate without the same degree of school control. To be sure, faculty advisors
‘or-coaches are important, but the football team, the debate team, the cheerleading

squad, the newspaper, the yearbook, the school play are activities designed to give
students an extra degree of freedom to grow and learn and err in a less autocratic,
less structured environment. In short, the coercive, state-dominated atmosphere
described in ‘Lee simply does not translate to extracurricular. events such as
football games. Cf. Mergens, 496 U.S. at 267 (Marshall, J., concurring) . {"To the
extent that a school emphasizes the autonomy'of'its students, - ... there is a.
correspondlng decrease in the 11ke11hood that student speech will be regarded as
school speech.™). :
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II. RESPONDENTS’ POSITION WOULD REQUIRE PUBLIC SCHOOLS TO ACT AS AGGRESSIVE
"RELIGION CENSORS. 8

By allowing'the student’ speaker to say what he or she chooses (so long as the
message is within the very broad bounds of the school policy), the Santa Fe school
district avoids entangling itself in the difficult task of determining what is
religious speech and what is not. Respondents' position, by contrast, would
generate enormous practical problems that only hlghllght the flaws 1n their
argument .

If the student speaker must avoid "prayer," as respondents demand, does that mean
all references to God? What about *21 references to the "Father"? The "Father
~above"? Must. the student avoid a reference to "our Creator"? Can the student ask
the crowd to observe a moment of silence for the crowd members “to pray" as they
.wish? Can the student refer to the afterlife°'Can the student, without 1nvok1ng
God, . use phrases that orlglnated in the Bible? Is the word "bless" ok?

Who knows. What'we do know is thatithe publlc schools -- and then the conrts --
would have to monitor. the private speech of individuals to make these and hundreds
of other nuanced judgments and try to draw a line between religious and non-
religious speech. But just as this Court is "ill-equipped to sit as a national
theology board," County of Allegheny, 492 U.S. at 678 (Kennedy, J., concurring and:
dissenting), so-too Santa Fe High School is ill- equipped to sit as a local
Religion Censor, ordered by this Court to painstakingly eliminate all traces of
private religious expression from its school. See Mergens, 496 U.S. at 253
(plurality) (denial of the forum to religious groups "might well create greater
entanglement problems in-the form of invasive monitoring to prevent religious

speech at meetings at which such speech might occur"); cf. Lee, 505 U.S. at 616 17
(Souter; J., concurring) (regarding judicial review of speech for sectarian
influences: "I can hardly imagine a ‘subject less amenable to the competence of the

federal ]ud1c1ary, or more dellberately to be avoided where p0531b1e .

And the school would need to play the role of Rellglon Censor not just at football
games, but at all school events and gatherings. What to do about: A student running
for student council who wants to say at an pre-election debate that the philosopher
most . influential to her was Jesus Christ and to: explain why?. ‘A student at an awards
bangquet who wants to give thanks to God? A football captain who speaks to- the team
before the game and wishes to say a prayer and to ask God to bless the team? A
‘student newspaper writer who wishes to: write why his religion is important-to him?

*22 Logically at least, all are prohibited in respondents' Orwellian world. The
schools throughout the country would have to review statements and messages at all
school events to ferret out: religious content. Schools would necessarily engage in

‘"government censorship, to ensure that all student -[speech] meet some baseline
standard of secular orthodoxy." Rosenberger, 515 U.S. at 844. As the Court stated
in Rosenberger, however, the "first danger to liberty lies in granting the State
‘the power to examine- -publications to determine whether or not they are based on
some ultimate idea and, if so, for the State to classify them." Id. at 835.

There should be no mistake; then, about what's at stake here. If the theory
advanced by respondents is to become.enshrined in this Court's case law, the full
extermination of private religious speech from.the publi¢ schools ‘would be well on
its way. See Adler v. Duval County School Bd., 174 F.3d 1236, 1256- 57 (11th Cir.
1999) (Marcus, J., dissenting) ("[T]he majority opinion has come perilously close
to pronouncing an absolute rule that would excise all private rellglous expre351on
from a public graduation ceremony USRS I :
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The. Court should adhere to the principle of neutrality, avoid entanglingvschools
in the review of student speech for rellglous words and influences, and uphold the
Santa Fe pollcy

ITI. .THE SCHOOL POLICY SERVES LEGITIMATE PUBLIC PURPOSES.

The express purpose of, the Santa Fe policy for football games is "to solemnize the
event, to promote good sportsmanship :and ‘student.safety, and to establish the
appropriate environment for the competition." Pet. App. F1. Those are "legitimate

_secular purposes.” Lynch, 465 U.S. at 693 {(O'Connor, J., concurring) ("solemnizing
public occasions, expressing confidence  in the future, and encouraging the

. recognition of what is worthy of apprec1at10n 1n ‘society" are 1eglt1mate secular
purposes). .

*23 The policy also provides an opportunity for the individual student speakers to
- .express themselves publicly, thereby improving their own confidence and skills. And
it allows the student speakers to seek unity within and reflection among the
student body, thereby helping to heal some of the schisms and frustrations that
1nev1tab1y develop in high schools. One need not reflect long on some of the
horrific events in. this country's public high schools in the past year:to '
appreciate the desirability and validity of such goals.

The court of appeals did cast negative aspersions on the fact that the school
policy states that the student may give an “"message and/or invocation." But that
language is neutral toward religious speech -- and thus is entirely permissible. As

Justice O'Connor explained in Wallace v. Jaffree, even if a "statute specifies that =

a student may choose to pray silently during a quiet moment, the State has not
thereby encouraged prayer -over other specified alternatives." 472 U.S. 38,. 73
(1985) (O'Connor, J., concurring). Thus, Justice O'Connor noted:that a neutral
moment of silence-law "that is clearly drafted and implemented so.as to permit
prayer, meditation, and reflection within the prescribed period, without endorsing
one alternative over the others," would pass. muster. Id. ‘at 76. :

Chief Justice Burger and Justice White.both concurred with Justice O'Connor's
analysis on this point. Chief Justice Burger explained: "To suggest that a moment-
of-silence statute that includes the word 'prayer' unconstitutionally endorses.
religion, while one that simply provides for a moment of silence does not, »

manifests not neutrality but hostility toward religion." Id. at 85 (Burger, C.J.

" “dissenting). The Chief Justice agreed with Justice O'Connor that it "makes no:sense
to say" that a state "endorse[s] prayer" by specifying that "voluntary prayer is
one of the authorized activities." Id. And Justice White noted that the student who

" asked whether he can pray during a moment of silence must be told "yes," and "[ilf
that is the case, I would not dinvalidate a statute that at the outset *24 provided
the legislative answer to the ‘question, 'May I pray?"' Id. at 91- (White, J.,
dissenting). :

As Justice O'Connor suggested in Wallace, it would be a bizarre rule, to put it
charitably, that condemned a school policy where a student could give a "message

" and/or invocation, " but allowed a policy where a student could give a "message" --
when in fact the student was free under both policies to speak religious words. If
.the Constitution turned on such a strange distinction, the school here surely would
- re-adopt its policy without the word.'"invocation" and then school officials would

" spend their time answering "yes" to students asking whether they could utter

‘religious words. That makes no sense, as the three Justices who addressed the 1ssue

“concluded in.Wallace. : v
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In that regard, we note that the five-Justice majority opinion in Wallace never
said that inclusion of the word "prayer" as a mere alterhative rendered:the Alabama
statute unconstitutional Rather, there was "unrebutted evidence of. 1egislative
“intent," id. at 58 -- evidence that "malde] it unnecessary, and indeed '
inappropriate, to evaluate the practical significance of the addition of the words
'or voluntary prayer' to the statute .Id. at 61.

Santa Fe's policy carefully follows the path charted by Justice O'Connor in
Wallace. The policy's neutral phrase "message and/or invocation“ makes clear that
the student may -- but need not -- choose to invoke God's name or speak religious
words. :

But "the neutral language ig itself -skewed,” respondents no doubt will argue. To
begin with, such-a suggestion borders on the incoherent, particularly in the
context of a facial challenge. More to the point, a fundamental problem to which
student speech policies such as Santa Fe's must- respond is that many people have
~misread Engel and Lee v. Weisman to require the wholesale elimination of religious
speech -- -even private religious speech -- from the public schools. Indeed,. the
Court *25 can take judicial notice of the. fact that those cases led to such
widespread misinterpretation by public school officials that the President in 1995
ordered the Secretary of Education to"distribute guidelines nationwide explaining
that student religious speech is not only permitted, but protected, in public
schools. See Secretary Riley's Statement on Religious Expression,
http://www.ed.gov/Speeches/08-1995/ religion.html  (May 1998)  ("The purpose of
promulgating these pre51dent1al guidelines f{in 1995] was to.end much of the
confusion regarding religious expression in our nation's public schools -

Schools -may not discriminate against private religious expression by students

ll)

‘The Santa Fe. policy also combats that widespread misinterpretation by clarifying
in a neutral way that religious speech is simply an alternative that is permitted,
but not required, from student speakers at football games -- aKin to what ' the
- presidential guidelines stated and thlS Court held in Widmar, Mergens, Lamb's .
Chapel, and Rosenberger.

'IV. CONJURING UP SOME FUTURE " PARADE OF’HORRIBLES“'IS'NOT A BASIS FOR STRIKING.
DOWN 'THE POLICY ON ITS FACE. ‘

Respondents may suggest that most speakers at football games: ultimately w1ll
choose to say religious words. But in this facial challenge to the policy, with no
record to-analyze, there is no basis to assume that the forum in fact will be used
primarily by speakers employing religious words. See United States v. Salerno, 481
U.8. 739, 745 (1987) . The Court here has only to determine "whether it is possible
for the [policy] to be implemented in a constitutional manner." Mergens, 496 U.S.
at 260 (Kennedy, J., concurring); see also Bowen v. Kendrick, 487 U.S. 589, 612
(1988) . -

In any event, if most. speakers express religious words, that. development could
raise (at most) claims of audience confusion ovér whether the government had
somehow encouraged or *26 endorsed religion. Of course, a disclaimer making clear
that the private speech is not approved or endorsed by the state, while not
constitutionally necessary with respect to an individual's verbal speech, see
. Pinette, 515 U.S. at 786 (Souter, J., concurring), would eliminate any conceivable
. problem, see Mergerns, 496 U.S. at 266 70 (Marshall, J., concurring)-.

There is a more direct and persuasive answer, however, to this kind of argument.
The fact that some percentage (even 100%) of the speakers at a public school event
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may choose to engage in religious. speech in ‘a neutrally available forum cannot be a
constitutional problem any more than if 100% of government workers donate a portion
of their salaries to religious-organizations. Cf. Witters, 474 U.S. at 486; see
also Agostini, 521 U.S. at 229 ("Nor are we- willing to conclude that the ~
constitutionality of an aid program depends on the number of sectarian school
students who happen to receive the otherwise neutral aid."); Mueller, 463 U.S. at
401 ("We would be loath to adopt a rule grounding the constitutionality of a
fac1a11y neutral law on annual reports reciting the extent to which varlous classes
of citizens claimed beneflts under the law "),

Consider the following’practical example of the problems with this kind of
approach: If High School A has events.where- 10% of the students utter religious
words, High School B holds events where 50% of the students utter religious words,
and ngh School 'C has events where 95% of the 'students utter religious words, what
result? Do the percentages matter? Do the relative percentages matter? How? Does
High School C have to tell some students to stop speaking religious words? Which
ones? (And what exactly are sufficiently "rellglous words" to use in making this

“calculation,. 1n any event?) [FN6]

~

FN6. Respondents may also raise the specter that school officials will in
fact coerce students into providing religious messages. If so, that will
provide occasion for an as-applied challenge to the school's implementation
of its policy. See Bowen, 487 U.S. at 618-21; Pinette, 515 U.S. at 766
(plurality opinion of Scalia, J.) (discussing hypothetical applications where
a "governmental entity manipulates its administration of a public forum").

*27 V. THE COURT'S PRECEDENTS HAVE LONG FOUND GOVERNMENT  NEUTRALITY TOWARD
RELIGION CONSISTENT WITH THE ESTABLISHMENT CLAUSE. '

In Establishment Clause cases, the search for an overarching test is not always
necessary, see Lee, 505 U.S. at 586, and can sometimes be counterproductiveé or even
harmful, see Board of Ed. of Kiryas Joel Village School Dist. v. Grumet, 512 U.S.
687, 718 (1994) (0!Connor, J., concurring) ("Any test that must deal»with widely
disparate situations risks being so vague as to be useless. ... Lemon has, with
"some justification, been criticized on this score;"). ‘ .

The Court, of course, has been closely and deeply divided regarding the )
appropriate test and way to analyze government practices (i) that favor or promote
religion over non-religion and (ii) that are deeply rooted in our history and
tradition. See Lee, 505 U.S. at. 632 (Scalia, N dlssentlng) (decision "lays waste
a tradition that is as old as public-school graduation ceremonies themselves");
County of Allegheny, 492 U.S. at 657 (Kennedy, 'J., concurring and dlssentrng) ("A
test for implementing the-protections of the Establishment Clause that, if applied
with consistency, would invalidate longstanding traditions cannot be a proper
- reading of the Clause€."); Lynch, 465 U.S. at 674 (upholding government's nativity
~display: "There is an unbroken history of official acknowledgment by .all three
branches of government of the role of religion in American life from at least

1789."); Marsh, 463 U.S. at 792 (legislative prayer constitutional because it has
become "part of the fabric of our society"); Engel, 370 U.S. at 446 (Stewart, .J.,
*28 dissenting)  ("What is relevant to the issue here is ... the history of the
rellglous traditions of our .people ...."). ) o

But those deep juridical divisions about the proper Establishment Clause "test"
-and analysis have by and large disappeared -- or been muted as irrelevant --- when
the’ Court has analyzed laws neutral toward religion in cases such as Widmar,
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Mergens, Lamb's Chapel, and Witters. As Justice Thomas has explained, while the
Court's Establishment Clause jurisprudence arguably is "in hopeless disarray" in
several areas, the principle that governmént neutrality satisfies the Establishment
“Clause "has enjoyed an uncharacteristic degree of consensus." Rosenberger, 515 U.S.
at 861 (Thomas, J., concurring).. No matter what Establishment Clause test might be
employed, the Court generally has held that a  law neutral toward religion satisfies
_Establlshment Clause scrutiny (w1th a limited exceptlon not relevant to this case
[FN7]) .

FN7. The Court has suggested that neutrality may not suffice in that limited
class of cases where government monies in a neutral benefits program would go
directly to religious institutions. Of course, that exception is of :
questionable validity and is inconsistent with the thrust of the Court's
modern jurisprudence establishing neutrality as an Establishment Clause safe
harbor. See Rosenberger, 515 U.S. at 852-63 (Thomas, J., concurring). But
‘this case, in any event, does not involve a funding program. o

It is true, of course, that some citizens hostile to religion in any form may
argue that even government neutrality toward private religion is stlll "too
-favorable" toward religion. These citizens may not want to see’ prlvate displays of
religion in the open public square. (as in Pinette), to hear private individuals
express religion in the public square (as-here), to read religious speech as an
expressly listed alternative in a student speech policy; to know that religion is
obtaining taxpayer-funded assistance on a neutral basis (as with police and fire
‘protection for churches), to see places of worship built alongside other buildings
in residential communities (as most zoning ordinances allow). Some citizens may
want to be free of *29 private religious speech and organizations just as much as
they want to be free from the government's "exercise of religion." But offense at
one's fellow citizens is not and cannot be the ‘Establishment Clause test, at least
not without relegating rellglous organizations and religious. speakers to bottom-of -
the-barrel status in our society -- below socialists and Nazis and Klan members and
panhandlers and ideological and political advocacy groups of all stripes, all of
~whom may use the neutrally avallable publlc square and receive. neutrally available
government aid.

‘The Religion Clauses, of course, do not require any such "hostility to religion,
religious ideas, religious-people, or religious schools." Kiryas Joel, 512 U.S. at
717 (O'Connor, J., concurring). On' the COntréry, the Constitution, this Court's
precedents, and our traditions demand that government accord religious speéch,
religious people, and religious organizations at least the same. treatment:as their
secular counterparts. This Court therefore has stated time and again, and often
unanimously, that government neutrality toward religion-- meaning no discrimination’
between religious- and non-religious organizations, people, and speech -- is not an
Establishment Clause violation. ‘Striking down: a law neutral toward religion, the
Court has said, would reflect the "hostility to religion" that the Constitution
neither requires nor permits. Rosenberger, 515 U.S. at 846; see 'generally Eugene
Volokh, Equal Treatment is Not Establlshment 13 Notre Dame J:. L. Ethics & Pub.
Pol'y 341 .(1999) . ’ : : )

Respondents ask this Court to ignore the neutrality of the school policy and, as a
necessary result, to cleanse public schools throughout the country of private
religious spgech. The Court should reject respondernits' submission and affirm, as it
has done many times before, that a ‘neutral government policy of the klnd malntalned
by Santa Fe High School satlsfles the Establlshment Clause.
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*30 CONCLUSION

For the ‘foregoing reasons, as: well as those set forth in petltloner s brief, the’
decision of the court of appeals should be reversed.
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Students and their parents filed § 1983 action against

school district, alleging that district's policies and
practices, including policy of permitting student-led,
student-initiated . prayer before football = games,
violated ~ Establishment Clause and demanding
prospective injunctive and declaratory. relief in
addition “to money damages.. The United States

© District Court for the Southern District of Texas,
Samual B. Kent, J., ordered district to enact more

restrictive - policy, - allowing only nonsectarian,

nonproselytizing prayer, and appeals were taken.’

The United States Court of Appeals for the Fifth

- Circuit, 168 F.3d 806, determined that even modified

policy violated Establishment Clause. District's

* petition for certiorari was granted. The ‘- Supreme

Court, Justice Stevens; held that: (1) student-led,.
student-initiated invocations prior to football games

did not amount to private speech; (2) policy of .- -

permitting such invocations was impermissibly
coercive; and (3) challenge to policy was - not

' premature as it was invalid on its face: .

_ Afﬁrmed

ChJef Justice Rehnquist filed a d1ssent1ng opunon in
which Justices Scaha and Thomas jomed

: West Headnotes

[1] Constitutional Law @274(2)
92k274(2)

" The Fourteenth Amendment imposes the First,

Amendment's substantive  limitations on the
legislative .power of ‘the States and their political

subdivilsions. U.S.C.A. Const. Amends. 1, 14.

[2] Constitutional Law @84 5(3)

92k84.5(3)

[2] Schools €=1 65

- 345k165

Student-led, - student-initiated invocations prier to-

football games, as authorized by policy of public

school district, did not amount to private speech, for
purposes Qf - Establishment Clause, as ‘invocations =
were given over school's public address-system by
speaker who was elected by majority of student body,
invocations took place on government -property at
government-  sponsored, school-related = events,
expressed purposes of policy encouraged selection of
religious message, and audience ‘would perceive -

message as public expression of majority views .

delivered with district's US.CA.

» approval.’
Const.Amend. 1. :

[3] Constitutional Law €=82(9)
92k82(9)

Selective  access does not transform government

~ property into a public forum for First Amendinent

purposes. U.S.C.A. Const.Amend. 1.

[4] Constltutlonal Law @82(1)
92k82(1)

Fundamental rights may not be submitted to vote;

. they depend on the outcome of no elections.”

5] Constitutional Law €&=84.1
92k84.1

The Establishment Clause forbids a State to hide

‘behind the application of formally neutral criteria -and

remain studiously ‘oblivious to the effects of its -

E actions, 'U S.C.A. Const.Amend. 1.

[6] Const1tut1onal Law @84 5(3)

92k84.5(3)

In cases involving state participation in"a. religious

~ activity, one of the relevant questions is whether an

objective ' observer, acquainted with the text,
legislative history, and implementation of the statute,
would perceive it as a state endorsement of prayer in
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public schools. U.S.C.A. Const. Amend. 1.

[71 Constltutlonal Law @84 1
92k84.1

When a governmental - entity profeéses a. secular
purpose for an arguably religious . policy, the

government's characterization is entitled to. some

deference, but it is nonetheless the duty of the courts

to distinguish a sham secular purpose from a sincere
one. U.S.C.A, Const. Amend. 1.

" [8] Constitutional Law €=84.5(3)

92k84.5(3)

School sponsorship of a- religious message is

.impermissible because it sends the ancillary. message

to- members of the audience who are nonadherents

that they are outsiders, not full members. of the

political community, and an accompanying message
to adherents that they are insiders, favored members
of the political community. U.S.C.A. Const.Amend.

[9] Constitutional Law €=84.5(3)
92k84.5(3)"

[9] Schools €165
345k165 |

Public school district's policy of permitting student-

. led, student-initiated invocations or statements before

high “school football games . was impermissibly
coercive, despite policy’s mechanism of authorizing

- student elections to determine whether invocations

would be given and which student would lead them,
as such eléctions were product of district decision and
encouraged divisiveness along religious  lines,
students' decision to attend football games could not
be deemed entirely voluntary, and, even if attendance
was voluntary, district could not compel student to
choose between religious conformity and. foregoing
attendance at game. U.S.C.A. Const.Amend. 1.

[10] Constitutional Law €=84.1
. 92k84.1.

The preservation and transmission of religious beliefs
and worship is a responsibility and a' choice
comrmtted to  the private sphere.
Const Amend 1.

[11] Constitutional Law €84, 1

;. -92k84.1

US.CA.

Page 2

It is a tenet of the First Amendment that the State
cannot require one of its citizens to forfeit his or her
rights and benefits . as the price  of resisting.
conformance. to state-sponsored - religious practlce

‘ USCA Const.Amend. 1.

[12] Constitutional Law @84 1
92k84 1

The government may no more use social pressure to

~ enforce religious orthodoxy than it may use more
direct means. U.S.C.A. Const:Amend. 1. =~

[13] Constitutional Law €84.5(3)
92k84.5(3) |

-The Religion Clauses of the First Amendment do not

impose a prohibition on all religious activity in publlc
schools. U.S.C.A. Const. Amend 1.

[14] Constitutional Law €=84.5(3)
92k84.5(3)

‘First Amendment's Religion Clauses do- not prohibit

any public school student from voluntarily praying at
any time before, during, or after.the sr'hoolday
U.S.C.A. Const.Amend. 1.

. [15] Constitutional Law @46(1)
© 92k46(1)

~Students’ and parents' challenge to constitutionality of

public school district's policy of permitting student-
led, student-initiated invocations or statements before . -
high school football. games was not. premature,

_although no message -had actually been delivered:

under - policy, as policy was ‘invalid on its face

-.because it established improper majoritarian, student-
‘body election on religion, and had purpose of, and

created perception of, encouraging delivery of prayer

‘at series  of important school events. U.S.C.A.

Const.Amend. 1.

[16] Constitutional Law €=84.1 -

92k84.1

" Under the Lemon standard, a court must invalidate a

statute challenged under the Establishment Clause if

_-it" lacks a_secular legislative purpose. U.S.C.A.

Const. Amend 1.

[17] Constltutlonal Law @84 5(3)

© 92k84.5(3)
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[17] Schools €=165
345k165

Public school district's policy of permitting student-

led, student-initiated invocations or statemients before
_ high school football games lacked valid secular
purpose, but was instead implemented with purpose
of endorsing school prayer, in light of text of policy,
which reflected district's involvement in election of
speaker and content of message, and evolution of
policy, which arose in response to ‘issue of school
prayer. U.S.C.A. Const.Amend. 1.

[18] Constitutional Law @:’84 1
92k84.1

Whether a  governmernt activity violates' - the

Establishment Clause is.in large part a legal question

to be answered on the basis of judicial interpretation
of social facts; every government practice must be
judged in its unique -circumstances.
Const.Amend. 1.

' **2268 *290 Syllabus [FN*]

FN* The syllabus constitutes no part of the opinion
of the Court but has been prepared by the Reporter of
Decisions for the convenience of the reader. See
United States v. Detroit Timber & Lumber Co., 200
U.S: 321, 337, 26.S.Ct. 282, 50 L.Ed. 499.

Prior to 1995, a student elected as Santa Fe High
School's student council chaplain delivered a prayer
over the public address system before each home
varsity football game.  Respondents, Mormon and-
Catholic students or alimni and their mothers, filed a
- suit challenging this practice and . others under the

Establishment Clause of -the First Amendment.

While the suit was pending, petitioner school district

(Dlstrlct) adopted a different policy, **2269 which-

authorizes two student elections, the first to determine
whether "invocations" should be delivered at games,

and the second to select the spokesperson to- deliver -

- them.  After the students held elections authorizing
such' prayers and selecting a spokesperson, the
District Court entered an order modifying the policy
* to permit only nonsectarian; nonproselytizing prayer.
The Fifth Circuit held that, even as modified by the
District Court, the football prayer policy was invalid.

Held.' The District's policy permitting student-led,
student-initiated prayer at football games violates the
Establishment Clause. Pp. 2275-2283.

' ‘ , (a) The Court's analysis is 'guided By the principles

US.CA."
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“endorsed in Lee v. Weisman, 505 U.S. 577, 112 S.Ct.

2649, 120 L.Ed.2d 467 There, in concluding that a
prayer delivered by a rabbi at a graduation ceremony
violated the Establishment Clause, the Court held
that, at a minimum, the Constitution guarantees. that
government may not coerce anyone to' support or .
pamc1pate in religion or its exercise, or otherwise act
in a way that establishes a state religion or religious
faith, or tends to do so, id., at 587, 112 S.Ct..2649.
The- District argues unpersuasively that these -
principles are inapplicable because the policy's

-messages are private student speech, not public
- speech.  The delivery of a message such as the

invocation here--on school property, at ‘school-
sponsored. events, over: the school's. public address
system, by a speaker representing the student body,
under the supervision of school faculty, and pursuant
to a school- policy -that explicitly and implicitly
encourages public prayer--is not properly
characterized as "private” speech. Although the

- District relies heavily on this Court's cases addressing

public ‘forums, e.g.,” Rosenberger v. Rector and
Visitors of Univ. of Va., 515 U.S. 819,115 S.Ct.
2510, 132 L.Ed.2d 700, it is clear that the District's
*291 pregame ceremony is-not the type of forum
discussed in such cases. The District simply does not
evince . an intent to open its ceremony . to
indiscriminate use by the student body generally, see,
e.g., Hazelwood School Dist. v. Kuhlmeier, 484 U.S.
260, 270, 108 S.Ct. 562, 98 L.Ed.2d 592, but, rather,
allows only one student, the same student for the
entire season, to give-the invocation, which is subject

"to particular regulations that confine the content and
" topic of the student's message.
- process implemented by the District guarantees, by
" definition, that minority candidates will never prevail

The ‘majoritarian

and that their views will be effectively silenced. See
Board of Regents of Univ. of Wis. System v.
Southworth, 529 U.S. 217, 235, 120 S.Ct. 1346, 146

- "L.Ed.2d 193. Moreover, the District has failed:to

divorce itself from the invocations' religious content.
The policy involves both perceived and actual

‘endorsement of religion, see Lee, 505 U.S., at 590,

112 S.Ct. 2649, declaring that the student elections
take place because the District "has chosen to permit”

-student-delivered invocations, that the invocation

"shall"” be conducted "by the high school student
council” "[u]pon advice and direction of the high
school principal,” and that it must be consistent with

_the policy's goals, which include "solemmiz[ing] the

event." A religious message is the most obvious
method of solemnizing an event. Indeed, the only
type of message expressly endorsed in the policy is an
"invocation," a term Wthh primarily descnbes an
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appeal for divine assistance and, as used in the past at. -

Santa Fe High School, has always entailed a focused
rehglous message. A conclusmn that the message is
not prlvate speech” is also established by factors
beyond the policy's text, including the official setting

in° which "the - invocation " is delivered, see, e.g.,

Wallace v. Jdffree, 472 U.S. 38, 73, 76, 105 S.Ct. .
2479, 86 L.Ed.2d 29, by the policy's sham secular
purposes, see id., at 75, 105 S.Ct.. 2479, and by its

~history, which indicates that the District intended to

preserve - its long-sanctioned ‘practice of prayer
before football games, see Lee, 505 U.S.,, at 596, 112
S.Ct. 2649. Pp. 2275-2279. "

*%2270 (b) The Court rejects the District's argument
that its policy is dlstmgulshable from the graduation
prayer in Lee because it does not coerce students to

-participate in religious-observances.. The first part of
~this  argument--that there is. no impermissible

government coercion because the pregame messages
are the product of student choices--fails. for the
reasons discussed - above - explaining why the
mechanism of the dual elections and student speaker

- do not turn public speech into private speech. The

issue resolved in . the first election was whether a
student ‘would deliver prayer. at varsity football
games, and the controversy in this case demonstrates
that the students’ views are tiot unanimous on that

: issue. One of the Establishment Clause's purposes is
- to remove - debate over this kind of issue from .
_governmental supervision or control.

See Lee, 505 -
U.S., at 589, 112 S.Ct. 2649. Although the ultimate

~choice of student speaker ‘is attributable to the

students, the District's decision *292 to hold the
constitutionally problematic election is clearly a
choice attributable to ‘the State, id., at 587, 112 S.Ct.
2649. " The second part of the District's argument--
that there is no coercion here because attendance at
an extracurricular = event, unlike a graduation
ceremony, is voluntary--is unpersuasive. For some
students, such as cheerleaders, members of the band,.

.-and the team members themselves, attendance at

football games is mandated, sometimes for class

“credit.  The District's argument also minimizes the
.immense social pressure, or truly genuine desire, felt
‘by many studerits to be involved in the extracurricular.

event that is American high school football. .1d., at

593, 112 S.Ct. 2649. The Constitution demands that -

~ schools -not force on students the difficult choice -
_between attending these games and avoiding
‘personally offensive religious rituals. See id., at 596,

112 S.Ct. 2649. Pp.2279-2281.

(9 The Court also rejects the Dlstnct's argument that

teveal' that it has such a purpose.
_constitutional - violation warranting = the ~Court's
-attention - is the District's implementation of an

which ~ O'CONNOR, KENNEDY,
'GINSBURG,  and

>Page 4

respondents’ facial challenge to the policy necessarily
‘must fail because it is premature: No invocation has .
as yet been delivered under the policy. This
argument assumes that the Court is concerned only
with the serious constitutional injury that occurs when
astudent is forced to participate in an act of religious
worship because she chooses to attend a school event.

' But the Constitution also requires that the C ourt keep

in" mind ~the myriad, subtle ways in which -
Estabhshment Clause values can be eroded, Lynch V.
Donnelly, 465 U.S. 668, 694, 104 S.Ct. 1355, 79
L.Ed.2d 604, and guard against other different, yet

-equally important, constitutional injuries.. One is the
‘mere passage by the District of a policy that has the

purpose and perception of government establishment
of religion. ~ See, e.g., Bowen v. Kendrick, 487 U.S.
589, 602, 108 S.Ct. 2562, 101 L.Ed.2d 520; Lemon
v. Kurtzman, 403 U.S. 602»612 91 S.Ct. 2105,29
L.Ed.2d 745. ~As discussed above, the policy's text
and ‘the circumstances surrounding its enactment
Another

electoral process that subjects the issue of prayer to a
majoritarian vote. Through its election scheme, the
District has established a governmental mechanism
that turns the school into a forum for religious debate
and empowers the student body majority to subject
students of - minority  views to - constitutionally
improper r»nessa'ges‘. The award of that power alone -
is not acceptable. Cf. Board of Regents of Univ. of
Wis. System'v. Southworth, 529 U.S. 217,120 S.Ct.
1346, 146 L.Ed.2d 193. For the. foregoing reasons,
the.policy is invalid on its face. Pp. 2281-2283.

\

: 168 F 3d 806, affirmed.

STEVENS J., delivered the opinion of the Court in
SOUTER,
BREYER, JJ, = joined.
REHNQUIST, *293 C.J., filed a d1ssent1ng opinion,

. in which **2271 SCALIA and THOMAS, JJ., joined,
. post, p. 2283.

“Jay A. Sekulow, for petitionér.

. John Cornyn, Austin,‘TX, for Texas, et al.;, asiami(':i L

curiae by special leave of the Court.

Anthony P. Griffin, Galveston, TX, for _respbrident.

%294 Justice STEVENS delivered the opinion of the
. Court. . :

Copr © West 2004 No Claim to Ong U.S. Govt. Works



120 S. Ct 2266
(Cite as: 530US 290, *294, 120 SCt 2266, **2271)

Prior to 1995, the Santa Fe High School student
who occupied the school's elective office of student
council chaplain delivered a prayer over the public
address system before each varsity football game for -
the entire season. This practice, -along with others,
was challenged in District Court as a violation of the
Establishment Clause of ‘the First Amendment.
While these proceedings were pending in the District
Court, the 'school district adopted a different policy
that permits, but does not require, prayer initiated
and led by a student at all home games. The District -
Court. entered an order modifying that policy to
permit only nonsectarian, nonproselytizing prayer.
The Court of Appeals held that, even as modified by
the District Court, the football prayer .policy was
invalid. We granted the school district's petition for
certiorari to review that holdmg

I

. The Santa Fe Independent School District (District)
- is a political subdivision of :the State of Texas,
responsible for the education of more than 4,000
students.in a small community in the southern part-of
the State.  The District includes the Santa Fe High-
School, two primary schools, an intermediate school
and the junior high school. - Respondents are two sets
of current or former students and their respective
mothers.  One family is Mormon and the other is
Catholic. The District Court permitted respondents
(Does) to litigate anonymously to protect them from
intimidation or harassment. [FN1] ' -

FN1. A decision, the Fifth Circuit Court of Appeals’
noted, . that many District officials "apparently
neither agreed with nor particularly respected." 168
F.3d 806, 809, n. 1 (C.A.5 1999). - About a month
after the complaint was filed, ‘the District Court
entered an order that provided, in part:
"[Alny further attempt on' the part of District or
school- administration, - ‘officials,  counsellors,
teachers, employees - or servants of the School
District, parents,. students or anyone else, overtly or
covertly to ferret out the identities of the Plaintiffsin
this “cause, by - means. of bogus petitions,
- questionnaires, - individual  interrogation, " “or
downright - 'snooping', ~ will cease - immediately.
ANYONE TAKING ANY ACTION ON SCHOOL
PROPERTY, DURING SCHOOL HOURS, OR
WITH SCHOOL RESOURCES OR APPROVAL
FOR PURPOSES OF ATTEMPTING TO ELICIT
. THE - NAMES OR IDENTITIES OF  THE
PLAINTIFFS IN THIS CAUSE OF ACTION, BY
" OR ON BEHALF OF ANY OF THESE
INDIVIDUALS; WILL FACE THE HARSHEST
- POSSIBLE CONTEMPT - SANCTIONS . 'FROM

- THIS COURT, AND MAY ADDITIONALLY .

. preapproval by school officials.

' Page 5

.FACE CRIMINAL LIABILITY. ‘The Court wants

theése proceedings addressed on their merits, and not

- on the basis of ‘intimidation “or harassment of the
- participants on either side." App. 34-35.

*295 Respondents commenced this action in April
1995 and .moved for a temporary. restraining order to
prevent the District from violating the Establishment
Clause at the imminent graduation exercises. In their

complaint the Does alleged that the District had . .

engaged in several proselytizing practices, such as
promoting attendance at a Baptist revival meeting,
encouraging - membership in religious = clubs,

" chastising _children who held minority - religious ,Y .
beliefs, and distributing Gideon Bibles  on school
- premises. They. also alleged that the District allowed

students to read Christian invocations - and

.benedictions from the stage at graduation ceremonies,
. **2272

[FN2] and to deliver overtly Christian
prayers over the public address system at home
football games.

FN2. At the 1994 graduation ceremony.the senior
~ class president.delivered this invocation:
"Please bow your heads.
"Dear heavenly Father, thank you for allowing us to
gather here safely tonight. 'We thank you for the
wonderful - year . you have - allowed us to spend
together as students of Santa Fe. We thank you for
our teachers who have devoted many hours to each
of us. Thank you, Lord, for our parents and ‘may
each one receive the special blessing. 'We pray also
for a blessing:and guidance as each student -moves
.-forward in the future. Lord, bless this ceremony and
give us all a safe journey home. - In Jesus'-name we
pray." Id. at19.

On May 10, 1995, the District Court entered an
interim order addressing a number of different issues.
[FN3]  With respect *296 to the impending
graduation, the order provided . that - "non-
denominational prayer" consisting of "an invocation -

“and/or benediction" could be presented by a senior

student or students selected by members of the
graduating class. The text of the prayer was to be
determined by the students, without scrutiny or
References -to.
particular religious figures "such as Mohammed,
Jesus, Buddha, or the like" would be permitted "as

‘long as the general thrust of the prayer is non-

proselyhzmg " App. 32.

FN3. For example, it prohibited school offi c1als from
endorsing- or participating in the baccalaureate
"ceremony sponsored by the Santa Fe Ministerial .
Alliance, -and ordered the District to establish -
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policies to deal with :
"manifest First Amendment infractions of teachers,
counsellors, or other District or school officials or
.. personnel, such as ridiculing, berating or holding up
for inappropriate scrutiny or examination the beliefs
of any individual students. Similarly, the School
District will establish or clarify existing procedures
for  excluding overt or covert sectarian and
proselytizing religious teaching; such as the use of
blatantly denominational religious terms in spelling
lessons, denominational religious songs and poems

in English or choir classes, denominational religious

stories and parables in grammar lessons and the like,
while at the same time allowing for frank and open
discussien of moral, religious, and societal views and
beliefs, which are non-denominational . and non-
judgmental." 1d.,-at 34.

In response to that portion of the order, the District

adopted a series of policies over several months -

dealing with prayer at school functions.”  The
policies enacted in May and July for graduation
ceremonies provided the format for the August and
October policies for football games. The May policy

provided:

" 'The-board has chosen to permit the graduating
senior class, with the advice and counsel of the
senior class principal or designee, to elect by secret
ballot to choose whether an invocation and
benediction shall be part of the graduation exercise.
If so chosen. the class shall elect by secret ballot,
" from a list of student volunteers, students to deliver
nonsectarian, nonproselytizing invocations' and

~ benedictions -for the purpose of solemnizing *297

their graduation ceremonies.' " 168 F.3d 806, 811
(C.A5 1999) (emphasis deleted). o
The parties stipulated that after this policy was

~adopted, "the semior class held an election to
determine whether to- have an invocation and
benediction at the commencement [and that the] class

voted, by secret ballot, to include prayer at the high
App. 52. 1In a second vote the

_'FN4. The student giving the invocation thanked the

Lord for keeping the class safe through 12 years of
school and for gracing their lives with two- special
people and ‘closed: . "Lord, we ask that You keep
Your hand upon us during this ceremory and to-help
us keep You 'in our hearts through the rest of our
-lives. In God's name we pray. Amen." Id., at 53.
The student benediction was’ similar in content and

closed: "Lord, we ask for Your protection as we

depart to our next destination and watch -over us.as
we go our separate ways. Grant each of us a safe
trip and keep us secure throughout the night. © In

" benedictions be

Page 6 ‘

o Ybur name we pray. Amen." Id, at 54.

In July, the District enacted another policy
eliminating the requirement that invocations and
"nonsectarian  **2273  and
nonproselytising," but also providing that if the
District were to be. enjoined from enforcing that

vpohcy, the May policy would automancally become

effective.

"I’-hé’ August policy, ‘Which was- titled. "Prayer at
Football Games," was similar to the July policy for
graduations. It also authorized two student elections,

- the first to determine whether "invocations" should be

delivered, and the second to select the spokesperson -
to deliver them. Like the July policy, it contained
two .parts, an. initial statement that omitted any
requjrement that the content- of the invocation be

“"nonsectarian and nonproselytising," and a fallback

provision that automatically added that limitation if

 the preferred policy should be enjoined.  On August

31, 1995, according to the parties' stipulation: "[T]he

~district's high school students voted to determine

whether a student would deliver prayer at varsity
football games.... The students chose to allow a *298 '
student to say a prayer at football games." Id., at 65.
A week later, in a separate election, they selected a
student "to deliver the prayer at var31ty football
games." Id., at 66. '
- I3
The final policy (October policy) is essentially the:
same as the August policy, though it omits the word "

prayer” from its title, and refers to "messages" and

"statements" as well as "invocations." [FNS5] It is the
validity of that policy that is before us. [FN6}

FNS. Despite these éhanges, the school did not »
conduct another election, under the October policy, -
_to supersede the results of the August policy election.

FNG6. 1t provides:

- "STUDENT ACTIVITIES:

"PRE-GAME : CEREMONIES AT FOOTBALL

GAMES

"The board has chosen to permit students to deliver a

brief invocation and/or message to be  delivered

during the pre-game ceremonies of horne varsity

football games to solemnize the event, to promote

good sportsmanship and student safety, and to-

establish the appropriate environment for the

competition. :

"Upon advice and d1rect10n of the hlgh school
- principal, each spring, the high school student

.council shall conduct an election, by the high school
- student body, by secret ballot, to determine whether
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“such a statement or invocation w1ll be a part of the -
pre-game ceremonies and if so, shall elect a student,
from ‘a list of student volunteers, to deliver. the
statement or invocation. The student volunteer who. -
is selected by his or her classmates may decide what -
message and/or invocation to deliver, consistent with

- the goals and purposes of this policy. :
"If the District is enjoined by a court ofder from the

- enforcement of this policy, then and only then will
the . following . policy automatically ' become . the

“ “applicable policy of the school district. '
"The board has chosen to permit students to deliver a
brief invocation and/or message to be" delivered
during the pre-game ceremonies of home varsity
football games to solemnize the event, to promote

- good  sportsmanship and student safety, :and to
establish the appropriate env1ronment for the
competltlon
"Upon advice and direction of the high school
principal, ‘each spring, the high -school student.
council shall conduct an election,. by the high school

- student body, by secret ballot, to determine whether
such a message or invocation will be a part of the -
pre-game ceremonies and if so, shall elect a student,
from a list of student volunteers, to deliver the
statement or invocation. - The student volunteer who

- is selected by his or her classmates may decide what
staterient or invocation to deliver, consistent with
the goals and purposes of this policy. Any message
and/or- invocation delivered by a_student must be
nonsectarian and nonproselytizing." 7d., at 104-105.

*299 . The District Court did enter an order
precluding -enforcement of the first, open-ended
policy. Relying on our decision in-Lee v.. Weisman,
505 U.S.-577, 112 S.Ct. 2649, 120 L.Ed.2d 467
(1992) it ‘held that the school's "action must not
'coerce anyone to support or part1c1pate in' a religious
exercise." = App. to Pet. for Cert. E7. Applying that
test, it concluded  that the _graduahon prayers

-appealed "to-distinctively Christian beliefs,” [FN7]
-and. that delivering a **2274 ~prayer "over the

school's public address system prior to each football

and baseball game coerces student participation in

religious events." [FN8]  Both parties appealed, the

" District contendmg that the enjoined portion of the

October policy was permissible and the Does
contending - that both = alternatives violated the
The Court of Appeals
majority agreed with the Does

FN7. "The graduation prayers at issue in the instant
case, in contrast, are infused with explicit references
to Jesus Christ and otherwise appeal to-distinctively
. Christian beliefs. - The Court accordmgly finds that
use of these prayers during graduation ceremonies,
considered in light of the overall manner in which
they were delivered, violated .the Establishment

- The dissenting judge
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. Clause."  App. to Pet. for Cert. E8.

- FN8. Jd.;at E8-E9. '

- The decision of the Court of Appeals followed Fifth
_-Circuit precedent that had announced two rules. In

Jones v. Clear: Creek Independent School Dist., 977

'F.2d 963 (C.A.5 1992), that court held that student-

led ‘prayer that was approved by a vote of the

students and was nonsectarian and nonproselytizing
. was permissible at high

school  graduation
ceremonies. - On the other hand, in later cases the
Fifth Circuit made it clear that the Clear Creek rule

-applied only to high school *300 graduations and that
'school-encouraged . prayer was

constitutionally
impermissible at school-related sporting events. Thus,
in Doe v. Duncanville Independent School Dist., 70
F.3d 402 (C.A.5 1995), it had described a high school

+graduation as "a significant, once in-a- lifetime event”
to be contrasted with athletic events in "a setting that

is far less solemn and extraordinary." Id., at 406-407.
[FN9] :

FN9. Because the dissent- overlooks this ‘case, it
incorrectly assumes that a “prayer-only policy" a

. football games was permissible in the Fifth C1rcu1t
See post, at 2286 (opinion of REHNQUIST, C.J.).

In its oplmon in this _case, the Court ot Appeals

explained: '

., "The controlling feature here is the same as in
Duncanville: The prayers are to be delivered at-
Jootball games--hardly the sober type of annual

- event that can be appropriately solemnized with

prayer. The dlStlIlCthIl to which [the District]
“points is~ simply oné- without difference.
‘Regardless of whether the prayers are selected by
vote or spontaneously initiated at these frequently-
recurring, ~ informal, school-sponsored events,
school officials are present and have the authority to
- stop the prayers. - Thus, as we indicated in
Duncanville, our decision in Clear Creek II hinged
on the singular context and singularly serious nature
of a graduation ceremony. -Outside that nurturing
contéxt, a Clear Creek Prayer: Policy cannot
~survive. We therefore reverse the district court's
holding that [the District's] altérnative Clear Creek
Prayer Policy can be extended to football games,
irrespective of the presence -of the ‘nonsectarian,
. nonproselytizing restrictions.” 168 F.3d, at 823,

rejected the imajon'ty's
distinction . between graduation - ceremonies = and
football games. - In his *301 opinion. the District's
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October policy created a limited public forum that
had a secular purpose: [FN10] and provided neutral
accommodation  of ' noncoerced, private, religious

speech [FNl 1]

FN10. "There are in fact several secular reasons for

allowing a- brief, serious message before football -

games--some of which [the District] has listed inits
_policy. At sporting - events, messages and/or

.invocations can promote, among other things, honest’

and fair play, clean competition, individual challenge
to be one's best, importance of team work, and many
more goals that the majority could conceive would it
only -pause to do so.

- "Having again relinquished all editorial control [the
District] has created a limited public forum for the

students to give brief statements or prayers- '

concerning the value of those goals and the methods
for achlevmg them.” 168 F.3d, at 835. '

FN11. "The majority fails to realize that what is at
issue in this facial challenge to this school policy is
the neutral accommodation of non- coerced, private,
religious speech, which allows students, selected by
students, to express their personal viewpoints.  The
state is not involved. . The school board has neither
scripted, supervised, endorsed, suggested, nor edited
these personal viewpoints. = Yet the majority imposes

a judicial ‘curse upon sectarian religious speech.” Id., .

at 836.

**2275 We granted the  District's petition for
certiorari, limited to the . following question:
"Whether petitioner's policy permitting student-led,
student-initiated prayer at football games violates the

Establishment Clause." 528 U.S. 1002, 120 S.Ct.
494, 145 L.Ed.2d 381 (1999). We conclude, as did

the Court of Appeals, that it does:.

I

[1] The first Clause in the First Amendment to the-
~ Federal Constitution provides that "Congress shall

make no law respecting an establishment.-of religion,

.or prohibiting the free exercise thereof." The

Fourteenth Amendment imposes those substantive
limitations on the legislative power of the States and
their political subdivisions. Wallace v. Jaffree, 472
U.S. 38, 49-50, 105 S.Ct. 2479, 86 L.Ed.2d 29 (1985)

In Lee v. Weisman, 505 U.S. 577, 112 S.Ct. 2649,

120 LEd.2d 467 (1992), we held that a prayer
delivered by a rabbi at a middle school graduation.
© ceremony violated that Clause.

involves student prayer at a different *302. type of
school function, -our analysis is properly guided by
the principles that we endorsed in Lee. ‘

‘body ' generally."

Although this case’
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As we held in that case:
"The principle that government may accommodate
the free exercise of religion does not supersede the
fundamental - limitations ~imposed. by  the

" Establishment Clause. - It is beyond dispute that, at -

a minimum, the Constitution guarantees that

: ’govemment may- not coerce anyone to - support or
participate in religion or its exercise, or otherwise
act in a way which 'establishes a [state] religion or
religious faith, or tends to do so.' " Id, at 587, 112
S.Ct. 2649 (citations omitted) (quoting Lynch v.
Donnelly, 465 U.S. 668, 678, 104 S.Ct. 1355, 79
L.Ed.2d 604 (1984)).

[2] In this case the District first argues that . this
principle is inapplicable to its October policy because
the messages are private student speech, not public
speech. It reminds us that "there is a crucial
difference between government speech endorsing
religion, which the Establishment Clause forbids, and
private speech endorsing religion, which the Free
Speech and Free Exercise Clauses protect." Board of
of Westside Community Schools (Dist.66) v.

Mergens, 496 U.S. 226, 250, 110 S.Ct. 2356, 110

L.Ed.2d 191 (1990) (opinion of O'CONNOR, J.).
We certainly agree with that distinction, but we are
not persuaded that the pregame invocations should be
regarded as "private speech."

3] 'These invocations are authorized by a

government policy and take place on government
property . at . government-sponsored ~ school-related
events.  Of course, not every message delivered
under such circumstances is the government's own.

" We have held, for example, that an individual's

contribution to a’ government-created forum was not

_government speech. See Rosenberger v. Rector and

Visitors of Univ.of Va., 515 U.S. 819, 115 S.Ct.
2510, 132 L.Ed.2d 700 (1995). Although the
District relies heavily on- Rosenberger and similar
cages involving such *303 forums, [FN12] it is clear
that the pregame ceremony is not the type of forum -
discussed in those cases. [FN13]' **2276 The Santa

- Fe school officials simply do not "evince either by

policy or by practice,’ any intent to open the [pregame
ceremony] to 'indiscriminate use,' ... by the student
Hazelwood School Dist. .
Kuhlmeier, 484 U.S. 260, 270, 108 S.Ct. 562, 98
L.Ed.2d 592 (1988) (quoting Perry Ed. Assn. v. Perry

- Local Educators' Assn., 460 U.S. 37, 47, 103 S.Ct.
- 948, 74 L.Ed.2d 794 (1983)).
"-allows only one student, the same student for the

- entire season, to give the invocation. The statement or

Rather, the school
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mvo_catlon, “moreover, is subject to partlcular
regulations that confine the content and topic of the
student's message, see infra, at 2277-2278,
2278:2279. By comparison, in Perry we rejected a
claim that the school had created a limited public
- forum in its school mail system despite the fact that it
had allowed far more speakers to ‘address a- much
broader range of topics than the policy at issue here.
. [FN14] - As we concluded in Perry, "selective access
does not transform government property into a public
forum." 460 U.S., at 47, 103 S.Ct. 948.

FNI2. See, e.g,, Brief for Petitioner 44-48, citing
" Rosenberger v. Rector. and Visitors.of Univ. of Va.,
515 U.S. 819, 115 S.Ct. 2510, 132 L.Ed.2d. 700
(1995) (limited public forum); Widmar v. Vincent,
454 U.S. 263, 102 S.Ct. 269,70 L.Ed.2d 440 (1981)

. (limited public forum); Capitol Square Review and
Advisory Bd. v. Pinette, 515 U.S. 753, 115 S.Ct.
2440, 132 L.Ed.2d 650 (1995) (traditional public
forum); Lamb's Chapel v. Center Moriches Union
Free School Dist., 508 U.S. 384, 113 S.Ct. 2141,

= 124 L.Ed.2d 352 (1993) (limited public forum).
Although the District relies on these public forum
cases, it does not actually argue that the pregame
ceremony constitutes such-a forum.

FN13. A conclusion that the District had created -a
public forum would help shed light on whether the
_ resulting speech is.public or private, but we also note
. that we have never held the mere creation of a public.
forum shields the government entity from scrutiny
under the Establishment Clause. See, e.g., Pinette,
515 U.S., at 772, 115 S.Ct. 2440 (O'CONNOR, 1.,
concurring in part and concurring in judgment) ("I
see no necessity to carve out ...-an exception to-the
endorsement test for the public forum context").

FN14. The school's internal mail system in Perry
“'was open to various. private organizations such as
"[MJocal parochial schools, church groups, YMCA's, .
* and Cub Scout units.". 460 U.S., at 39, n. 2, 103
S.Ct. 948. ) :

*304 Granting only one student access to the stage at
a time does not, of course, necessarily preclude a
finding that a school has created a limited -public
forum. . Here, however, Santa Fe's student_ election
_'system ensures that only those messages deemed

"appropriate” under. the District's -policy may be -

- delivered. That is, the majoritarian ~process
implemented by the District guarantees, by definition,
that minority candidates will never prevail and that
their views will be effectlvely silenced. -

[4] Recently, in Board of Regents of Univ. of Wis.
System v. Southworth, 529 U.S. 217, 120 S Ct. 1346,

.that' its - policy of ‘endorsing only

~ Page9

146 L.Ed.2d 193 (2000), we explained why student
elections that determine, by majority vote, which .
expressive activities shall receive or not receive
school benefits are constitutionally problematic:

"To the extent the referendum substitutes majority
determinations for viewpoint neutrality it would
. undermine the constitutional protection the program
requires.. The whole theory of viewpoint neutrality
-is that minority views are treated with the same
" respect as are majority views. Access to a public
forum, for instance, does not depend upon
majoritarian consent. That principle is controlhng
~here." Id., at 235, 120 S.Ct. 1346.

Like the student - referendum for fundmg in
Southworth, this student - election does nothing to

. protect minority views but rather places the students

who hold such views at the mercy of the majority.

[FN15]  Because "fundamental rights may not be

*305 submitted to vote; they depend on the outcome-
of no elections," West Virginia Bd. of Ed. v. Barnette,
319 U.S. 624, 638, 63.S.Ct. 1178, 87 L.Ed. 1628
(1943), the District's elections are  insufficient
safeguards of diverse student speech.

FN15. If instead of a’choice between an invocation
and - no pregame message, the first "election
determined whether a political speech should be
made, and the second election determined whether
‘the speaker should be a Democrat or a Republican, it
would be rather clear that the public address system
was being used to deliver a partisan message
reflecting the viewpoint of the majority rather than a
-random statement by a private individual.
The fact that the District's policy provides for the
election’ of the speaker only after the majority-has
voted on her message identifies an obvious
" - distinction between this: case and the typical election
of a "student body president, or even a newly elected
prom klng or queen " Post at 2285.

In Lee the school dlstnct made the related argument
'civic. or
nonsectarian” prayer was acceptable because it

. minimized the intrusion on the audience as a whole.

We **2277 rejected that claim by explaining that
such a majoritarian policy "does not lessen the
offense or isolation to the objectors. At best it
narrows their number, at worst increases their sense

“of isolation and affront." 505.U.S., at 594, 112 S.Ct. .

2649.  Similarly, while Santa Fe's majoritarian ~
election might ensure that most. of the students are
represented, it does nothing to protect the minority;
indeed, it likely serves to intensify their ofTense.

Moreover the DlSt['lCt has failed to divorce 1tse1f
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from the religious. content in the invocations. - It has
not suecceeded in doing so, either by claiming that-its -

policy is " 'one of neutrality rather than endorsement’ -

" [FN16] or by characterizing the individual student

as the "circuit-breaker" [FN17].in the process.

Contrary to the District's repeated assertions that it
“has adopted a "hands-off" approach to the pregame
.“~invocation, the realities of the situation plainly reveal
. that .its" policy involves both perceived and actual

~ endorsement of religion. In this case, as we found in, -

Lee, the "degree of school involvement" makes it
“clear that the pregame prayers bear "the imprint of
the State and thus put school-age children who
objected in an untenable position." Id., at 590, 112
S.Ct. 2649. '

FN16. Brief for Petitioner 19 (quoting Board of Ed.
of . Westside Community Schools (Dist.66) - v.
Mergens, 496 U.S. 226, 248, 110 S.Ct. 2356, 110
L.Ed.2d 191 (1990) (plurality opinion)).

FNI17. Tr. of Oral Arg. 7.

The District has attempted to disentangle itself from
the religious messages by developing’ the .two-step
_ student *306 election process.  The text of the
.- October policy, however, exposes the extent of the
. school's entanglement. The elections take place at all
only because the school "board has chosen to permit
-students to deliver a brief invocation and/or
message." . ‘App. 104 (emphasis. added).  The
elections ‘thus "shall" be conducted "by the high
school. student council” and "{u]pon advice and-
direction of - the high school principal." Id., at
104-105.- The decision whether to deliver a message
is first made by majority vote of the entire student
- body, followed by a choice of the speaker in .a
separate, similar majority election. Even though the
particular words used by the speaker are not
determined by those votes, the policy mandates that
the "statement or invocation” be "consistent with the
goals and purposes of this policy;"  which are "to
solemnize the event, to promote good sportsmanship
and student safety, and td» establish the appropriate.
environment for the competition.” Ibid. S

[5] In addition to involving the school in the
_selection of the speaker, the policy, by its teris,
invites and encourages religious messages. The policy
itself states that the purpose of the message is "to
solemnize the event." A religious message is the
most obvious. method of - solemnizing .an event.

Moreover, the requirements that the message .

~"promote good sportsmanship” and "establish the

 text of the policy.
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appropriate environment - for - competition” further -
narrow the types of message deemed appropriate,
suggesting that a solemn, yet nonreligious, message,
such as commentary on United States foreign policy,
would be prohibited, [FN18] Indeed, the only type of
message that is expressly endorsed in the text is an
"invocation"--a term that primarily describes an
appeal for divine *307 assistance. [FN19] In fact, as

used in the past at Santa’ Fe High School, an

"invocation” has always entailed a focused religious
message. Thus, the expressed purposes of the policy

“encourage the selection of a religious message, and
_ that is precisely **2278 how the students understand

the policy. The results of the elections described in
the parties' stipulation  {[FN20] make it clear that the
students understood that the central question before
them was whether prayer should be a part of the
pregame ceremony, [FN21] . We recognize- the
important role that public worship plays .in many
communities,. as well as the sincere desire to include
public prayer as a part of various occasions so as to
mark those -occasions' significance. But * such
religious activity in public schools, as elsewhere,
must comport with the First Amendment. - -

FN18. THE CHIEF JUSTICE's hypothetical of the_
~student body president asked by the school to
introduce a guest speaker with a biography of her -

accomplishments, see post, at 2287-2288 (dissenting * .-

opinion), obviously would pose no problems under
the Establishment Clause. ’

FN19. See, e.g., Webster's Third New International
Dictionary 1190 (1993) (defining "invocation" as."a
prayer of entreaty that is usu[ally] a call -for the
divine presence and is offered at the beginning of a
meeting or service of worship").

FN20. See supra, at 2272:2273, and n. 4.

-FN21. Even if the plain language of the October
- policy were . facially neutral, "the Establishment
Clause forbids a State to hide behind the application
of formally . neutral criteria and remain studiously
- oblivious- to the effects of its actions.”" Capitol
Square Review and Advisory Bd. v. Pinette, 515
US., at 777, 115 S.Ct. 2440 (O'CONNOR, J.,
concurring in part and concurringin judgment); see
also-Church of Lukumi Babalu Aye, Inc.-v. Hialeah,

. 508U.S. 520, 534-535, 113 S.Ct. 2217, 124 L.Ed.2d
472 (1993) (making the.same point in the Free
- Exercise Clause context). ' '

The actual or perceived endorsement of the message;
moreover, is established by factors beyond just the
Once the student speaker -is
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selec_ted and the message composed, the invocation is
" then delivered to a large audience assembled as part
of a regularly scheduled, school-sponsored function

conducted on school property. - The message is ,

~broadcast over the school's- public- address system,
which remains subject to the control of school
officials. It is fair to assume that the pregame
ceremony is *308 clothed in the traditional indicia of -
school sporting events, which generally include not -
just the - team, but also cheerleaders and band
members dressed in uniforms sporting the. school
name and -mascot. - The school's name is likely
- written in-large print across the field and on banners
and flags.”" The crowd will certainly include many
" 'who display the school colors and- insignia on their
school T-shirts, jackets, or hats and who may also be
-waving signs displaying the school name. Itis ina
setting such as this that "[t]he board has chosen to
penmt" the -elected student to rise and - give the
"statement or invocation."

[6] In this context the members' of the listening
audience must perceive the prégame message ‘as a
public expression of the views of the majority of the

student body delivered with the approval of the

school administration. In .cases involving state
~ participation in a religious activity, one of the
relevant questions is "whether an objective observer,
acquainted with the text, legislative history, and
~ implementation of the statute, would perceive it as a.
state endorsement of prayer in public. schools."
Wallace, 472 U.S., at 73, 76, 105 S.Ct. 2479
(O'CONNOR, I., concurn’ng in judgment); see also
- Capitol Square Review and Advisory Bd. v. Pinette,
‘515 U.S. 753, 777, 115 S.Ct. 2440, 132 L.Ed.2d 650
(1995) (O'CONNOR; J., concurring .in .part and
concurring in judgment). Regardless of the listener's
support for, or objection to, the message, an objective
Santa Fe High School student will unquestionably
.perceive the inevitable pregame prayer as stamped
with her school's seal of approval.

[7] The text and history of this policy, moreover,
reinforce our objective student's perception that the
prayer is, in actuality, encouraged by the school.
‘When a governmental entity professes a secular
purpose for ‘an arguably religious policy, the
" government's characterization is, of course, entitled to
some deference. But it is nonetheless the duty of the
courts to "distinguis[h] a sham secular purpose from a
- sincere one." ~ Wallace, 472 U.S., at 75, 105 S.Ct.
<2479 (O'CONNOR,, J.,.concurring in judgment).

. *309 According to the DlStl‘lCt the secular purposes

- members of the political community.”
. US., at 688, 104 S.Ct. 1355 (O'CONNOR, ]I,
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" of the policy are to "fosté[r] free expression of

private persons ... as well [as to] solemniz[e] sporting
events, promot[e] good sportsmanship and student
safety, and establis [h] an appropriate environment
**2279 for competition." Brief for Petitioner 14.
We note, however, that the District's approval of only
one specific kind of message, an "invocation,” is not
necessary ~to further any of these -purposes..
Additionally, the fact that only one student is
permitted to give a content-limited message suggests
that this policy does little to "foste [r] free
expression." 'Furthermore, regardless of whether one
considers a sporting event an appropriate occasion for
solemnity, the use of an invocation to foster such
solemnity is impermissible: when, in actuality, it
constitutes prayer sponsored by the school. And it
is unclear what type of message would be both
appropriately - "solemnizing” under. the District's
policy and yet nonreligious.

Most striking to us is the evolution of the current
policy from the long- sanctioned office of "Student
Chaplain" to the candidly titled "Prayer at Football -
Games" regulation. This history indicates that the -
District intended to preserve the practice of prayer
before football games.  The conclusion that the

~District viewed the October. policy simply as a

continuation of the previous policies is dramatically

illustrated by the fact that the school did not conduct

a new election, pursuant to the current policy, to

- replace the results ‘of the previous election, which

occurred under the former policy.  Given these
observations, and in light of the school's. history of
regular delivery of a. student-led prayer at athletic
events, it is reasonable to infer that the specific
purpose of the policy *was to- preserve a popular
"state-sponsored religious practice." Lee, 505 U.S,,
at 596, 112 S.Ct. 2649. ‘

[81 School sponsorship of a religious message is
unperrrn351ble because it sends the ancillary message
to members of the audience who are nonadherents
"that they are outsiders, not full members of the
political community, and an ‘accompanying *310
message to adherents that they are insiders, favored
Lynch, 465 -

concurring).  The delivery of such a message--over
the school's public address system, by a speaker
representing the: student body, under the supervision
of school faculty, and pursuant to a school policy that

- explicitly and implicitly encourages public prayer--is
" not properly characterized as "private” speech. ’
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' III

~[9] The District next argues that its football policy is

distinguishable. from the graduation prayer i Lee

because it does not coerce students to participate in
. religious observances. Its argument has two parts:

first, that there is no ' impermissible government

~ coercion because the pregame messages are -the
product of student choices; and second, that there is
really no coercion at all because attendance at an
extracurricular event, unlike a graduation ceremony,
is voluntary.

‘The reasons just discussed eiplauuug why the
alleged . "circuit-breaker” mechanism of the dual
- elections and student speaker do not turn public

speech into private. speech also demonstrate why
these mechanisms-do not insulate the school from the. -

coercive element of the final message. In fact, this
- aspect of the District's argument exposes anew the
concerns. that are: created by the majoritarian election
system. The parties' stipulation clearly states that the

issue resolved in the first election was "whether a .

student would deliver prayer. at varsity football
games," App. 65, and the controversy in this case
demonstrates that the views of the students are not
unanimous on that issue. :

[10] One of. the purposes served by the
Establishment Clause is to remove debate over this

kind " of issue from governmental 'supervision or

control. We explained in Lee that the "preservation
and transmission of religious beliefs and -worship is a
responsibility and a choice committed to the private
sphere." 505 U.S., at 589, 112 S.Ct. 2649. The two

student elections authorized *311 by the policy, -
coupled with **2280 the debates that presumably'

must precede each, impermissibly invade that private

sphere. The election mechanism, when considered in-

light of the history in which the policy in question
“ evolved, reflects a device the District put in place that
determines whether religious messages will be
delivered at home football games. The mechanism
encourages divisiveness along religious lines in a

public school setting, a result at odds with the

" Establishment Clause.” Although it is true that the
ultimate choice of student speaker ‘is "attributable to
the students,” Brief for Petitioner 40, the District's
decision .to. hold the  constitutionally problematic

election is clearly "a choice attributable to the State," '

Lee, 505 U.S,, at 587, 112 S.Ct. 2649

The .Dist_rict- further argues. that attendance - at the
commencement ceremonies - at issue m Lee "differs
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dramatically” from attendance at high school football
games, which it contends "are of no more than
passing interest to many students” and are "decidedly
extracurricular,” thus dissipating any coercion. Brief
for Petitioner 41. - Attendance at a high school

" football game, unlike showing up for class, is

certainly not required in order to receive a diploma.
Moreover, we may assume that the District is correct
in arguing that the informal pressure to attend an
athletic event is not as strong as a senior's desiré to
attend her own graduation ceremony.

[11] There are some students, however, such as
cheerleaders, members of the band, and, of course,
the team members themselves, for whom seasonal
commitments mandate their attendance, sometimes
for class credit. The District also minimizes the
importance to ‘many ' students of attending and
participating in extracurricular activities as part of a
complete educational experience. As we noted in
Lee, "[llaw reaches  past formalism.” 505 US., at

+595, 112 S.Ct. 2649. = To assert that high school

students do not feel immense social pressure, or have
a truly genuine desire, to be ‘involved in the
extracurricular event that is American high school
football is "formalistic in the extreme.” " Ibid.: We
stressed  in Lee the *312 obvious observation that
"adolescents are often susceptible to pressure from
their peers towards conformity, and that the influence
is strongest in matters of social convention." " Id., at

593, 112 S.Ct. 2649.  High school home football
- games - are . traditional .gatherings - of - a school

community; they bring together students and faculty
as well as friends and family from years present and
past to root for a common cause. Undoubtedly, the
games are not important to some-students, and they
voluntarily .choose not to attend. For many others,
however, the choice between attending these. games
and avoiding personally offensive religious rituals is
in no practical sense an easy one. - The Constitution,
moreover, demands that the school may not force this
difficult choice upon these students for "[i]t is a tenet
of the First Amendment that the State cannot require -
one of its citizens to forfeit his or her rights and -
benefits as the price of resisting conformance to state-

sponsored religious practice.” Id., at 596, 112 S.Ct.

2649.

“[12] Even if we regafd every high school student's
-decision to attend a home football game as purely -

voluntary, we are nevertheless persuaded that the
delivery of a pregame prayer has the improper effect
of .coercing those present to participate in an act of
rellglous worshlp For "the government may no
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more use social pressure to enforce orthodoxy than it
may use more direct means." Id., at 594, 112 S.Ct.
2649. Asin Lee, "[w]hat to most believers may seem
nothing more - than a. reasonable request that the
nonbeliever respect their religious. practices, in a
school context- may appear to the nonbeliever or
dissenter to be ap atternpt to employ the machinery of
the State to enforce a religious orthodoxy." Id., at
592, 112° S.Ct. 2649. ' The constitutional command

~will not permit the District "to exact. religious

conformity from a student as the -**2281" price" of

Jjoining her classmates at a varsity football game.
[FN22]

FN22. "We think the Government's position that this
interest suffices to force students to choose between
compliance or forfeiture demonstrates fundamental-
inconsistency in lts argumentation. It fails to
acknowledge that what for many of - Deborah's
classmates and' their  parents was a spiritual
- imperative was for Daniel and Deborah Weisman
religious conformance compelled by the State.
While in some societies the wishes of the majority
might prevail, the Establishment Clause of the First

Amendment is addressed to this contingency. and”

rejects the balance urged upon us. The Constitution
forbids the State to exact religious conformity from a
student as the price of attending her own high school

graduation.  This is the.calculus the Constitution
commands.” Lee, 505 U.S., at 595-596, 112 S.Ct.
2649. :

[13][14] *313 The Religion Clauses of the First

- Amendment prevent the government from making any .
“law' respecting the establishment of religion. or

prohibiting the free exercise thereof. By no means
do these commands impose a prohibition on all
religious activity in our public schools. - See, e.g.,
Lamb's Chapel v. Center Moriches Union Free
School Dist., 508 U.S. 384, 395, 113 S.Ct. 2141, 124
L.Ed.2d 352 (1993); .Board of Ed. of Westside
Community Schools (Dist.66) v. Mergens, 496 U.S.

.'226, 110 S.Ct. 2356, 110 L.Ed.2d 191 -(1990);

Wag{lace, 472 U.S,, at 59, 105 S.Ct. 2479. Indeed,
the common purpose of the Religion Clauses: "is to
secure religious liberty." Engel v. Vitale, 370 U.S.
421, 430, 82 S.Ct. 1261,. 8 L.Ed.2d 601 (1962).

“ Thus, nothing in the Constitution as interpreted by -

this Court prohibits any public school student from
voluntarily praying at any time before, during, or after
the schoolday. But the religious liberty protected by
the Constitution is abridged when the State

- - affirmatively sponsors the particular religious practice

of prayer

v

(O'CONNOR,- J.,
..against other different,
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‘[15] Finally, the District argues repeatedly that the
Does have made a premature facial challenge to the
October policy that necessarily must fail. The District
emphasizes,- quite  correctly, that until a. student
actually delivers a solemnizing message under the
latest version of the policy, there can be no certainty

“that any of the statements or invocations will be

religious. ~Thus, it concludes, the October policy
necessarily survives a facial challenge.

“This argument, however, assumes that we are
concemned only with the serious constitutional injury
that occurs when a student is forced to participate in

~ an act of religious worship *314 because she chooses

to attend a school event. But the Constitution also
requires that we keep in mind "the myriad, subtle
ways in which Establishment Clause values can be
eroded,” Lynch, 465 U.S., at 694, 104 S.Ct. 1355
concurring), and that we guard
yet equally important,
constitutional injuries. One is the mere passage by
the District of a policy that has the purpose and
perception of government establishment of religion.
Another is the implementation of a governmental

* electoral process that subjects the issue of prayer to a
maJ joritarian vote

[16] The District argues that. the facial challenge
must fail because "Santa Fe's Football Policy cannot
be invalidated on the basis of some 'possibility or
even likelihood' of an  unconstitutional application.”
Brief for Petitioner 17 (quoting Bowen v. Kendrick,
487 U.S. 589, 613, 108 S.Ct. 2562, 101 L.Ed.2d 520
(1988)). Our Establishment Clause cases involving
facial challenges, however, have not focused solely -
on the possible applications of the statute, but rather
have considered whether - the statute  has - an
unconstitutional purpose. Writing for the Court in
Bowen, THE CHIEF JUSTICE concluded that."[a]s .
in - previous cases involving ' facial challenges - on
Establishment Clause grounds, e.g., Edwards v.
Aguillard, {482 U .S. 578, 107 S.Ct. 2573, 96 L.Ed.2d
510 (1987) ); Mueller v. Allen, 463 U.S. 388, 103
S.Ct: 3062, **2282 77 L.Ed.2d 721 (1983), we assess
the constitutionality of an enactment by reference to
the three factors first articulated in Lemon wv.
Kurtzman, 403 U.S. 602, 612, 91 S.Ct. 2105, 29
L.Ed.2d 745 (1971) ..., which guides '[t]he general
nature of our inquiry in this area,' Mueller v. Allen,
supra, at 394, 103 S.Ct. 3062." 487 U.S., at 602, 108
S.Ct. 2562,  Under the Lemon standard, a court must
invalidate a statute if it lacks "a secular legislative
purpose.” Lemon v Kurtzman, 403 U.S. 602, 612,91
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S.Ct. 2105, 29 L.Ed. 2d 745 (1971).
proper, as part of this facial challenge, for us to
examine the purpose of the October policy. ’

~ [17] As discussed, supra, at 2277-2278,-2278-2279,
the text of the October policy alone reveals that it has
an unconstitutional purpose. The plain language of
the policy clearly spells out the extent of school

involvement in both the election of the speaker *315

and the content of the message. Additionally, the
text of the October policy specifies only one, clearly
"preferred message—-that of Santa Fe's traditional
religious "invocation.”
selective access of the policy and other content
restrictions confirm that it is not a. content-neutral
‘regulation that creates a limited public forum for the
expression of student speech. = Our examination,
however, need not stop at an analysis of the text of
~ the pohcy

[18] This case comes: to us as the latest step in

developing litigation brought as: a challenge to

" Institutional practices that unquestionably violated the
Establishment Clause. - One of those practices: was
“the District's long-established tradition of sanctioning
‘student-led prayer at varsity football games. The
" narrow question before us is whether implementation

of the October policy insulates the continuation: of
~ such prayers from constitutional scrutiny. . It does
not. Qur inquiry into this question not only can, but

.must, include an examination of the circumstances
surrounding its enactment. Whether a government
activity violates the Establishment Clause is "in large

part a legal question to be answered on the basis of

judicial interpretation ‘of social - facts.... . -Every
government practice must be judged in its unique

circumstances...." Lyiich, 465 U.S., at 693-694, 104 _

S.Ct. 1355 (O'CONNOR, I, concurring). ~ Our

discussion in the previous sSections, supra, at’

2277-2279, demonstrates - that in this case - the

District's. direct involvement with school prayer -

- exceeds constltutlonal limits.

The District, neVertheless, asks us to pretend that we

do not recogniie what every Santa Fe High School
student understands clearly--that this policy is about
prayer.  The District further-asks us to accept what
-is obviously, untrue:  that these messages are
‘necessary to."solemnize" a football game and that this
_ single-student, year-long position is essential to the
protection of student speech. We refuse to turn a
blind eye to the context in which this policy arose,
and that context quells any doubt that this policy was

implemented with the purpose of endorsmg school/ R

- Finally, the - extremely

* procedure,  which  entrusts - the

Page 14

“*316 Therefore, the siniple enactment of this policy,
with- the ‘purpose and perception of  school

“endorsement of student prayer, was a constitutional '
~ violation. - We need not wait for the inevitable to

confirm and magnify the constitutional injury. -In
Wallace, for example, we invalidated Alabama's as -
yet unimplemented and voluntary "moment of -

silence” statute based. on our conclusion that it was

" enacted "for the sole purpose of expressing the State's

endorsement of prayer activities for one minute at
the beginning of each school day." 472 U.S,, at 60,
105 S.Ct. 2479; see also Church of Lukumi Babalu
Aye, Inc. v. Hialeah, 508 U.S. 520, 532, 113 S.Ct.
2217, 124 L.Ed.2d 472 (1993). - Therefore, even if
no Santa Fe High School student were ever to offer a
religious message; the October policy fails a facial

~ challenge because the attempt by the District to’
. encourage prayer is also at issue. -

Government
efforts to endorse religion cannot evade constitutional

' *%2283 reproach based solely on . the ~remote
possibility that those attempts may fail.

" This - policy - likewise does not survive a faeial

challenge because it impermissibly imposes upon the
student body a majoritarian election on the issue of
prayer.  Through its election scheme, the District
has established a governmental electoral mechanism

. that turns the school into a forum for religious debate.

It further empowers the student body majority with
the authority to subject students of minority views to

- constitutionally improper messages. - The award of
.. that power alone, regardless of the students' ultimate

use’ of it, is not acceptable. [FN23] - Like the
referendum in Board of Regents of Univ. of Wis. .
System v. Southworth, 529 U.S. *317 217, 120 S.Ct.
1346, 146 L.Ed.2d 193 (2000), the election
mechanism established by the District undermines the
essential protection of minority viewpoints.- Such a
system encourages divisiveness along religious lines -
and threatens the imposition of -coercion upon those
students- not desiring- to participate in a religious
exercise. - Simply by establishing this school-related
inherently
nongovernmental subject of religion to a majoritarian
vote, a constitutional violation has occurred. [FN24] -
No further injury is required for the pollcy to fail a
facial challenge

FN23. THE CHIEF JUSTICE accuses us of
"essentially invalidat{ing] all student elections,” see
post, at 2285. This is obvious hyperbole. ~ We have
concluded that the resulting religious message under
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this policy would be- attributable to the school, not
just the student, see supra, at 2275- 2279.  For this
reason, we now hold only that the District's decision
to allow the student majority to control whether
students of minority views are subjected to a school-
sponsored prayer violates the Establishment Clause.

FN24. THE CHIEF JUSTICE contends that we have

~ "misconstrue[d] the nature ... [of] the policy as being
an election on 'prayer’ and 'religion,’ " post, at 2285.
We therefore reiterate that the District has stipulated
'to the facts that the most recent election was held "to
determine whether a student would deliver prayer at
varsity football games,”" that the "students chose to
allow a student to say a prayer at football games,"
and that a second election was then held "to
determine which student would deliver the prayer.”
App. 65-66 (emphases' added). Furthermore, the
policy was titled " Prayer at Football Games." 4., at
99 (emphasis added).". ‘Although the District has
since eliminated the word "prayer"” from'the policy,
it apparently viewed that change as sufficiently
minor as to make holding a new election
unnecessary.

To properly examine this policy on its face, we "must
be deemed aware of the history and context of the
community and forum," Pinette, 515 U.S., at 780,
115 S.Ct. 2440 (O'CONNOR, J., concurring in part
and concurring in judgment). Our examination of
those circumstances above leads to the conclusion
that this policy does not provide the District with the
constitutional safe harbor it sought.. The policy is
invalid on its face because it establishes an improper -
majoritarian election on religion, and unquestionably
has the purpose and creates the perception of
encouraging the delivery of prayer at. a series of
important.school events.

The judgment of the Court of Appeals " is,
accordingly, affirmed. .

Itis so ordered.

*318 Chief Justice REHNQUIST, with whom Justice
SCALIA and Justice THOMAS join, dissenting.

The Court distorts existing precedent to conclude
that the school district's student-message program is
invalid on its face under the Establishment Clause.
But even more disturbing than its holding is the tone

. of the Court's opinion; it bristles with hostility to all

things religious in public life.  Neither the holding
nor the tone of the -opinion is faithful to the meaning
of the Establishment Clause, when it is recalled that

© George Washington himself, at the request of the very

14

-face. . See ante, at 2282.
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Congress which passed the Bill of Rights, proclaimed
a day of "public thanksgiving and prayer, to be
observed by acknowledging with grateful hearts the
many and signal favors of Almighty **2284 God."
Presidential Proclamation, 1 Messages and Papers of
the Presidents, 1789-1897, p. 64 (J. Richardson ed.
1897).

We do not learn until late in the Court's opinioh that

respondents in this case challenged .the district's
student-message program at football games before it
had been put into practice. As the Court explained in.
United States v. Salerno, 481 U.S. 739, 745, 107
S.Ct. 2095, 95 L.Ed.2d 697 (1987), the fact that a
policy might "operate unconstitutionally under some
conceivable set of circumstances is insufficient to
render it wholly invalid." See also Bowen v.
Kendrick, 487 U.S. 589, 612, 108 S.Ct. 2562, 101
L.Ed.2d 520 (1988). While there is an exception to
this principle in the First Amendment- overbreadth
context because of our concern ‘that -people may
refrain from speech out of fear of prosecution, Los
Angeles Police Dept. v. United Reporting Publishing
Corp., 528 U.S. 32, 38-40, 120 S.Ct. 483, 145
L.Ed.2d 451 (1999), there is no similar justification
for Establishment Clause cases. No speech will be
"chilled" by the existence of a government policy that
might. unconstitutionally = endorse religion - over
nonreligion. ‘Therefore, the question is not whether

" the district's policy may be applied in violation of the

Establishment Clause, but whether it inevitably will
be. :

*319 The Court, venturing into the realm of
prophecy, decides ‘that it "need not wait for the
inevitable" and invalidates the district's policy on its
To do so, it applies the
most rigid version of the oft-criticized test of Lemon
v. Kurtzman, 403 U.S. 602, 91 S.Ct. 2105, 29
L.Ed.2d 745 (1971). [FN1]

FN1. The Court rightly points out that in facial
challenges in the Establishment Clause context, we
have looked to Lemon's three factors to "guidfe][t}he -
general nature of our inquiry." . Ante, at 2282
(internal quotation marks omitted) (citing Bowen v.
Kendrick, 487 U.S. 589, 602, 108 S.Ct. 2562, 101
L.Ed.2d 520 (1988)). In Bowen, we looked to
Lemon as such a guide and determined that a federal
grant program was not invalid on its face, noting that
"[i]t has not been the Court's practice, in considering
facial challenges to statutes of this kind, to strike
them down in anticipation that pﬁrﬁcular
applications may result in unconstitutional use of
funds.” 487 U.S,, at 612, 108 S.Ct. 2562 (internal
quotation marks omitted). But here the Court, rather
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how- the referendum functions. See id., at 235-236,
120 S.Ct. 1346.

~ But the Court ignores these possibilities by holding
that merely granting the student body the power to
elect a speaker that may choose to pray, "regardless.
- -of the students' ultimate use of it, is. not acceptable."
" Ante, at'2283. The Court so holds despite that any
-speech that may occur as a result of the election
process here would be private, not government, .
speech.  The elected student, not the government,
would choose what to say. ‘Support for the Court's

. holding cannot be found in any of our'cases. Andit -

essentially invalidates all student elections. * A newly
elected student body president, or even a newly.
elected prom king or queen, c¢ould use opportunities
. for public speaking to say prayers. ~ Under the
Court's view, the mere grant .of power *322 to the
students to vote for such **2286 offices, in light of
the fear that those elected might pubhcly pray,
violates the Establishment Clause. ‘

Second, with respect to the policy's purpose, ‘the

Court holds that "the simple enactment of this policy, -

with the purpose and perception of ~school
endorsement .of student prayer, was a constitutional’
violation." Ante, at 2282.
plausible secular purposes: - "[T]o “solemnize the
“event, to promote good sportsmanship and student
safety, and to establish the appropriate environment
for the competition." - App. 104-105.. Where a -
governmental body "expresses a plausible secular -

purpose” for an enactment, "courts should generally

defer to. that stated intent." Wallace, 472 U.S,, at
74-75, 105 S.Ct. 2479 (O'CONNOR, J., concurring in
“judgment); see also Mueller v. Allen, 463 U.S. 388,
394-395, 103 S.Ct. 3062, 77 L.Ed.2d 721 (1983)
- (stressing “this - ‘Court's "reluctance to attribute

¢ - unconstitutional motives to the States, particularly

when a plausible  secular purpose for ‘the State's-
program may be discemed from the face of the
statute”).
appears . openly hostile' toward--the policy's stated
purposes, and wastes no time in concludmg that they
“are a'sham, - :

- For example, the Court dismisses the secular purpose
of “solemnization by claiming that it "invites and

~encourages religious messages."  Ante, at 2277; Cf..

- Lynch, 465 U. S, 'at 693, 104 S.Ct. 1355 -

(O'CONNOR, J., .concurring) (discussing the -

"legitimate ‘secular purposes of solemnizing public
occasions”). The Court so concludes based on its
rather strange view that a "religious message is the

But the policy itself has

The Court grants no deference to--and .

* School Dist., 977 F.2d 963 (C.A.5 1992).
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most obvious means of solemnizing an event." Ante,

“at 2277. But it is easy to think of solemn messages

that are not religious .in nature, for example urging
that a’'game be fought fairly. And sporting events
often begin with a solemn rendition of our national
anthem, with its concluding verse "And this be our
motto: 'In God is our trust.' " Under the Court's logic,
a public school that sponsors *323 the singing of the

- national anthem before football games violates the

Establishment Clause.Although the Court apparently
believes that solemnizing football - games is an
illegitimate purpose, the voters in the school district
seem to disagree. Nothing in the Establishment

‘Clause prevents them from making this choice.
. [FN4]

'FN4. The Court also determines that the use of the
term "invocation” in the policy is an: express
endorsement of that type of message over all others.
See ante, at 2277-2278. A less cynical view of the
policy's text is that it “permits many types of

" messages, including invocations. That a policy
tolerates religion does not mean  that it improperly

. endorses it. - ‘Indeed, as the majority reluctantly

~admits, the Free Exercise Clause mandates such
tolerance.. ~ See ante, at 2281 ("[N]othing in the =
Constitution- as - interpreted . by this ‘Court prohibits
any public school student from voluntarily praying at

- any time before, during, or after the schoolday"); see
also Lynch v. Donnelly, 465 U.S. 668, 673, 104 S.Ct.
1355, 79 L:Ed.2d 604 (1984) ("Nor does the
“Constitution require complete separation-of church
and state; ‘it affirmatively mandates accommeodation,

niot merely tolerance, of -all religions, aInd forbids ~

hostility toward any")

The Court bases its conclusion that the true purpose

.of the policy is to endorse student prayer on its view

of the school district's history of Establishment
Clause violations and the context in which the policy

~ was written, that is, as "the latest step in developing
.litigation - brought as a challenge to 'institutional

practices  that . unquestionably =~ violated  the
Establishment Clause." Ante, at 2278-2279, 2282,

" But the context- attempted compliance with a

District Court order--actually ‘demonstrates that the
school district was acting diligently to come within
the governing constitutional law. The District Court
ordered the school district to formulate a policy
consistent” with Fifth - Circuit precedent, which
permitted a school -district to have a prayer-only
policy.  See Jones v. Clear Creek Independent
But. the
school district went further than required by the
District Court order and eventually settled **2287 on
a policy that gave the student speaker a choice to
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deliver either an *324 invocation or a message. In so
doing, the school district exhibited a willingness to
comply with, and exceed, Establishment Clause
- restrictions. . Thus, the policy cannot be viewed as’
having a sectarian purpose. [FN5]

. FN5. Wallace v. Jaffree, 472 U.S. 38, 105 S.Ct.
2479, 86 L.Ed.2d 29 (1985), is distinguishable on
these grounds:  There we struck down an Alabama
statute that added an express reference to prayer to
an existing statute providing a moment of silence for
meditation. Id., at 59, 105 S.Ct. 2479. Here the
school district added a secular alternative to a policy

" that originally provided only for prayer. More

. importantly, in Wallace, there was "unrebutted
evidence" that pointed to a wholly religious purpose,
id., at 58, 105 S.Ct. 2479, and Alabama "conceded in
the courts below that the purpose of the statute was-
to.make prayer part of daily classroom activity;" id.,
at 77-78, 105 S.Ct.. 2479 (O'CONNOR, I,
concurring in judgment).. There is-no such evidence
or concession here.

The Court also relies on our decision in Lee v.
- Weisman, 505 U.S.'577, 112 S.Ct. 2649, 120 L.Ed.2d
467 (1992), to support its conclusion. -In Lee, we -
- concluded that the content of the speech at issue, a
graduation prayer given by.a rabbi, was "directed
and controlled" by a school official. Id., at 588, 112

S.Ct. 2649. In:other words, at issue in Lee was - -

government speech. Here, by contrast, the potential
speech at issue, if the policy had been allowed to
proceed, would be a message or. invocation. selected
or created by a student: That is, if there were speech
at issue here, it would be private speech. ~ The
"crucial difference between government speech

. endorsing religion, which the Establishment Clause

forbids, and private speech endorsing religion, which -

the Free Speech and Free Exercise Clauses protect,”
applies with particular force to the question of

endorsement. Board of Ed. of Westside Community

~ Schools (Dist.66) v. Mergens, 496 U.S. 226, 250, 110 .
- S.Ct. 2356, 110 L.Ed.2d 191 (1990) (plurahty

opinion) (emphasis in ongmal)

Had the policy been put into practice, the students
may have chosen a speaker according to wholly
secular criteria--like good public speaking -skills or
_social popularity--and the student speaker may have
chosen, on her own accord, to deliver a religious
_imessage. - Such an application of the policy *325
would likely pass constitutional muster, - 'See Lee;
supra, at 630, n. 8, 112 S.Ct. 2649 (SOUTER, J,,
_.concurring) ("If the State had chosen its graduation
day speakers according tovwh_olly secular criteria, and :

“Page 18 .

if one of those speakers (not a state actor) had
individually chosen to deliver a religious message, it
would be harder to attribute .an endorsement of

" religion to the State").

Finally, ‘the Court seems to demand that a
government policy be completely neutral as to
content or be considered one that endorses religion.
See arnte, at 2276-2277. This is undoubtedly a new
requirement, ‘as our  Establishment . Clause
jurisprudence . simply does not mandate "content
neutrality." . That concept is found in our First
Amendment speech cases and is used as a-guideé for
determining  when we apply strict scrutiny. -~ For
example, we look to "content neutrality” in reviewing
loudness restrictions imposed on speech in public

- forums, see Ward v. Rock Against Racism, 491 U.S,

781, 109 S.Ct. 2746, 105 L.Ed.2d 661 (1989), and
regulations against picketin‘g; see Boos v. Barry, 485
U.S. 312, 108 S.Ct. 1157, 99 L.Ed.2d 333 (1988).
The Court seems to think that the fact that the policy
is’ not content neutral somehow controls the
Establishment Clause inquiry. See ante, at
2276-2277. -

" But even our speech jurisprudence would not require:

that all public school actions with respect to student

"speech be content neutral. See, e.g., Bethel School

Dist. No. 403 v. Fraser, 478 U.S. 675, 106 S.Ct.

3159, .92 LEd2d 549 (1986) (allowing the
“imposition of sanctions against .a student speaker

who, in nominating a fellow student for elective

office during an assembly, referred to his candidate in-

terms of an- elaborate sexually explicit metaphor).

. %%2288 Schools do not violate the First Amendment -

every time they restrict student speech to certain
categories.. But under the Court's view, a school
policy under which™ the student body president is to
solemnize the graduation ceremony by giving a
favorable introduction to the guest speaker would be
facially unconstitutional. Solemnization "invites and
encourages" prayer and the policy's content

limitations *326 prohibit the student body president

from giving a solemn, yet nonreligious, message like
"commentary on United States foreign pohcy See

. ante, at2277.

The policy. at issue here may be épplied in an _
- ‘unconstitutional manner, but it will be time enough to

invalidate it if that is found to be the case. I would
reverse the judgment of the Court.of Appeals: '
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