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Background




~ ‘

BRETT M. KAVANAUGH
Nominee to the U.S. Court of Appeals for the DC Crrcurt

> Brett Kavanaugh is a well-respe’cted attorney and'highly qualiﬁed candi'date for the
- DC Circuit, with strong bi-partisan support from the legal community. Mr."
Kavanaugh has an extraordinary range of experience in the public and private sectors that
makes him well-suited for the D.C. Circuit. The ABA rated Mr. Kavanaugh “Well _"
" Qualified” to serve on the DC C1rcu1t S :

.“/

v

/n

He has pract1ced law in the pnvate and pubhc sectors, for 14 years He was a partner B
at the law firm of Klrkland & Ellis, and has an outstandmg reputat1on in the legal

community.

Judge Walter Stapleto'n said of M. Kayanaugh "‘He'really isa superstar He is a rare

match of talent and personal1ty ? Delaware Law Weekly, May 22,2002. .

~After arguing agamst Mr Kavanaugh in the Supreme Court Washlngton attorney J im

Hamilton stated, “Brett is a lawyer of'great competency, and he will be a force in this -
town for some time to come.” News'Conference with James Hamilton, Federal News
Service, June 25,1998. ' g

M. Kavanaugh graduated from Yale College and Yale Law School and served asthe .
Notes Editor on the prest1g1ous Yale Law Journal. :

»  Mr. Kavanaugh has extensrve experlence in the appellate courts, both asa clerk and
‘ as. counsel - :

, M. Kavanaugh clerked for Supreme Court J ustice Anthony Kennedy, as well as. .
- Judge Walter Stapleton of the Th1rd C1rcu1t and J udge Alex Kozmsk1 of the Nlnth o
.C1rcu1t ' : . - R , .

Prior to his Supreme Court clerkship, Mr. Kavanaugh earned a prestigious .
fellowship in the Office of the Solicitor General of the United States.” The .. |

SolicitOr General’s ofﬁCe represents the United States before the Supreme Court.

" Mr. Kavanaugh has argued both c1V11 and cr1m1nal matters before the Supreme
Court and appellate courts throughout the country

> Mr Kavanaugh has dedrcated the ma]orrty of hus career to public service in both .
~._the Executive and Judicial branches : :

In addition to his service _for three va'ppellate judges and his work at the Department
. of Justice, Mr. Kavanaugh has worked for President Bush since 2001.

- He currently serves as Assi‘stant,’to' the'President and Staff Secretary. Inthat =
. capacity, he is responsible for the traditional functions of that office, including - -



* coordinating all documents to and from the’ Pre51dent He prev1ously served
. as Senior Associate Counsel and. Assomate Counsel to the President. In that

o capacity, he worked on the numerous constltutlonal legal and eth1cal 1ssues

E trad1t10nally handledkby that office.

Mr. Kavanaugh served as an Assomate Counsel in the Office of Independent

Counsel, where he handled a number of the novel const1tut10nal and legal issues -
: presented dunng that 1nvest1gat10n L

Mr. _Kavanaugh bellevesan glvmg back to his community.

v

While in prlvate practlce, Mr. Kavanaugh took on pro bono matters,
mcludmg representation of the Adat Shalom congregation in Montgomery .

g County, Maryland agamst the attempt to stop the constructron ofa synago gue mv L

the county

In addition to being active in hrs church Mr Kavanaugh has coached youth
basketball and partrcrpated in other community activities. :






Brett Ka‘vanaugh - _'Experience

Allegation:

‘Facts: -

- Brett Kavanaugh is not quahﬁed to be a federal appellate ]udge because he lacks ’
the necessary. expenence R .

> Brett Kavanaugh has all of the quahtles necessary to be an outstandlng appellate
| judge. He has impeccable academlc credentlals and significant legal experlence in
the federal courts : :

| > The ABA, the Democrat’ “Gold Standard ” has rated hlm “Well Quallfied” to

. serveasa Judge on the DC Clrcult

v ‘He has practiced law in the private and public sectorsv for 14 years. He wasa ,
' partner at the law firm of Kirkland & Ellis, spe01allzlng n appellate litigatlon and
.-~ has an outstandlng reputation in the legal: commumty :
v Mr. Kavanaugh has dedicated a substantial portion of his career 11 years, to
‘ 'publlc service. ’ o o :
» . Mr. Kavanaugh has argued both c1v1l and crlmlnal matters before the Supreme

Court and appellate courts throughout the country

‘ ’/ ‘While serving as an Assoc1ate Counsel n the Ofﬁce of Independent Counsel M[r e
- Kavanaugh handled a number of the novel const1tut10na1 and legal 1ssues: :
. presented dunng that 1nvest1gat10n .
v ~In private practice Mr Kavanaugh focused on appellate matters and as part of his -
pract1ce he ﬁled amicus bnefs on behalf of cllents w1th the U S Supreme Court.. ..
» - Mr. Kavanaugh has extenswe experlence in the appellate courts, both as a clerk and
' as counsel : - : :
v Mr Kavanaugh served as a law clerk to Judge Walter Stapleton of the U.S. Court a
G ,of Appeals for the Third C1rcu1t :
% He clerked on the Ninth C1rcu1t for J udge Alex Koz1nsk1 of the U S Court of
. Appeals. : .
v Mr __Kavanaugh_was alaw clerkito US Supreme Court J ustice Anthony Kennedy.
v Prior to his Suprenie Court 3cler—kship, Mr. l(ayanaugh eamed a pr_estigio'us |

fellowship in the Office of the Solicitor General of the United States. The

. Solicitor General’s office represents the United States before the Supreme Court.



o Only 3 of the 19 judges confirmed to the D. C Clrcult since Presldent Carter s term o |
o vbegan in 1977 prev1ously had served as judges. - . Lo o

: / | - Democrat- appomted D C C1rcu1t Judges W1th no prlor Jud1c1al experlence

1nc1ude Harry Edwards, Merrick Garland Ruth Bader. Glnsburg, Abner
MIlkva, Dav1d ‘Tatel, and Patrlcla Wald

In his 2001 Year-End Report on the Federal Judzczary, Chief J ust1ce Rehnqulst argued
that “we must not drastlcally shrink the number of judicial nominees who have
substantial experience in private practice.” The Chief Justice also noted in his Report

that “the federal Judiciary has traditionally drawn from a wide d1vers1ty of- profess1onal .

backgrounds. W1th many of our most well-respected Judges commg from pr1vate
practlce ' : : S

v d Supreme Court Justice Louis Brandels spent h1s whole career in prlvate practlce i
before he was named to the Supreme Court in 1916 ,

S Supreme Court Justice Byron White spent fourteen years in private practi‘oe”and' :

two years at the Justice Department before h1s appomtment to the Court: by -
Pres1dent Kennedy in 1962 : .

¥~ Supreme Court Justice Thurgood Marshall had no Jud1c1al experlence when o

President Kennedy recess appointed him to the Second Circuit in 1961, Marshallu -
" had served in private practice and as Spe01al Counsel and Dlrector of the NAACP'
pr10r to h1s appomtment : U

President Clinton nomlnated and the Senate conﬁrmed a total of 32 lawyers
without any prior ]lldlClal experience to the U. S. Court of Appeals, 1nclud1ng Judges

--Dav1d Tatel and Merrlck Garland to the. DC Clrcult

‘, Confirmed Cllnton Appeals Court J udges Wlthout Prlor Judlclal Experlence

).,.

. Name -~ Circuit - o '“; Cbnf_irm_‘ed .

- M.Blane Michael . Fourth - September 30,1993
Robert Henry ~Tenth - . May6,1994
Guido Calabresi © =~ Second . July18,1994

 Michael Hawkins =~ Ninth =~ ,September 14,1994

: W1111am Bryson . Federal - o *September 28,1994

. DavidTatel -~ = DG - " October 6, 1994
Sandralynch ~  Fist " .March17, 1995
KarenMoore -~ Sixth. © . March24,1995
Carlos Lucero " . “Tenth - o ~June 30, 1995
‘Diane Wood’ - Seventh ~ . June 30, 1995

Sidney Thomas - Ninth . January2,1996




~ Merrick Gariandv

Eric Clay

Arthuf'Gaja:rsa’ o

Ronald Gilman

- Margaret McKeown - -
" Chester Straub
‘Robert Sack

John Kelly

* William Fletcher
- RobertKing

Robert Katzmann

Raymond Fisher o A

Ronald Gould

. ‘Richard Linn-
Thomas Ambro.

Kermit Bye ‘
Marsha Berzon

~ Timothy Dyk o
',Robert Tallman = e
Johnnie Rawlinson

" Roger Gregory -

DpC
Sixth

Federal |

CSixth

Ninth.

Second -

. Bighth .
- Ninth -
" .Fourth

Second
Ninth ~

: N-'i.nt.hv._ v

Federal

~ Third
~Eighth -
oo Ninth ¢
- Federal =~

Ninth.

~Ninth
. Fourth™

“ Second - .

‘March 19,1997
U Tuly 31,1997 -
-~ Tuly 31,1997
‘November 6, 1997
© March 27,1998

June 1, 1998
"~ Tune 15, 1998
July 31,1998

~ October 8, 1998 o
. October9, 1998 =
~ July 14,1999

~October 5, 1999

- November 17, 1999

November 19, 1999
‘February 10, 2000

- February 24,2000

March 9, 2000 -

~ May 24,2000

~ May 24,2000
-7 July 21, 2000
May 9, 2001



Alle'gatit)n': Brett Kavanaugh is too young to be a federal appellate Judge he’s only 39 years S

Brett‘K'av,anaugh,— Agé o

- Facts: |

. old.
Mr. Kavanaugh would b‘ring a broad range‘of experience to the court. - SR
Vo Mr Kavanaugh’s legal work ranges from service as associate counsel to the

Pres1dent to appellate lawyer in pnvate pract1ce to. expenence as a prosecutor

/ . Mr. Kavanaugh has clerked at two of the U S. Courts of Appeal the Th1rd and

Ninth Circuits, and at the Supreme Court He would br1ng to the D. C Clrcu1t his
. expenence w1th those courts. ' - .. k |

/ ~In pnvate pract1ce and durlng h1s service as a prosecutor M. Kavanaugh
- .part101pated in appellate matters in a number of the federal courts of appeal

CAll three of the Judges for whom Mr Kavanaugh clerked were appo1nted to the bench
o before they were 39 All have been Técognized as d1st1ngu1shed jurists. :

;‘/ Just1ce Kennedy was appo1nted to the 9t C1rcu1t when he was 38 years old

W ' ] udge Kozmskl was: appomted to the 9t C1rcu1t when he was 35 years old

v Judge Stapleton was appo1nted to the d1strlct court at 35 and later elevated to the
3rd C1rcu1t . : : '

- There are many examples of j udges who were appomted to the bench ata young age and '
have had 1llustr10us careers : :
o . Name .o Ciremit . o - . . Age
3 JudgeHarryEdwards L DC o e 39
~ | Judge Douglas Ginsburg =~ |DC - .. . v 1400
| JudgeKennethStarr -~~~ |DC.- =~ - |37 .
- Judge Samuel Alito =~ 39 T a0
1 JudgeJ. Michael Luttig . -~ |{4™ = 13T
| Judge Karen Williams g™ 400
Judge J. Harvie W11k1nson | 4™ 39
Judge Edith Jones -~ |5™ . v 7 ' 35
- | Judge Frank Easterbrook .~ |7® = - - i |36
~{ Judge Donald Lay R L V)
| Judge Steven Colloton~~,~ - [8™ .. 40

- | Judge Anthony Kennedy (later of - 38

L




appointed to the Supreme Court)

Senator Leahy was elected at 34.

Judge Mary Schroeder oF 138
‘Judge Alex Kozinski 9™ 35
Judge Deanell Tacha B 39
| Judge Stephanie Seymour =~ | 10" . 39
[ Judge J.L. Edmondson - |11 139
> Age should not- be a measure of a person s experlence Many drstlngurshed senators
' began therr service at a young age. L :
\/ o Senators Biden and Kennedy were elected to the: Senate at the age of 30 and
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| , Brett_Kavanaugh — Starr Report.

Facts:.

v:/ 'Allegation: Brett Kavanaugh was a co- author of Independent Counsel s Ken Starr’s report to

- the House of Representatlves in which Starr alleged that there were grounds for
- impeaching President Clinton. Kavanaugh’s part101pat10n in Starr’s investigation .. -
of the Monlca Lew1nsky affair evidences hlS partlsan r1ght-W1ng agenda

~ According to numerous press reports, Mr. Kavanaugh did not author the narrative |
-~ section of the Independent Counsel’s report that. chronlcled in detall Pres1dent

Chnton s sexual encounters w1th Monlca Lewmsky

Mr. Kavanuagh has since crltlclzed the House of Representatives for releasing the

report to the public before reviewing it. See Brett M Kavanaugh, “First Let Congress Do Its
Job,” T he Washzngton Post, Feb. 26, 1999 at A27 i : :

~

The section of the Independent Counsel’s report co—authored by Mr. Kavanaugh -

- grounds for 1mpeachment was required by law, and the allegations contalned in"

that sectlon were confirmed by subsequent events

v' _Federal law requlred Independent Counsel Starr to advise the House of
o Representatives of “any substantial and credible information” uncovered: dur1ng

the course of his 1nvest1gatlon that may constitute grounds for lmpeachment See, '
b ’28 U S.C. § 595(c) : :

Y ~ According to press reports, Mr Kavanaugh co- authored the section of the

Independent Counsel’s report that explained the substantial and credible
~information that may constitute grounds for impeachment. This section
o summarized the specific evidence supporting the allegations that President
- C11nton made false statements under oath and attempted to obstruct ]ustlce

- 'The 'Independent Counsel’s report never stated that Presrdent Clinton should have
~ been impeached. Rather, it only explained that the Office of Independent Counsel

had uncovered substantial and credible information that may constitute grounds for

- impeachment. This eonclusion was clearly borne out by subsequent events.

T
.

v' .. The House of Representatives determined that the information presented by the

- Independent Counsel constituted grounds for 1mpeachment By avote of 228--

206, the House voted to impeach President Clinton for petjuring himself before a
~grand jury. And by a vote 0f 221-212, the House voted to 1mpeach President '
Chnton for obstruct1ng ]ustlce : . o

S

Y After a trial in the U.S. Senate fifty Senators voted to remove Pres1dent C11nton
’ - from ofﬁce for obstructlng Justlce




Numerous Democrats co-sponsored a censure resolutlon mtroduced by : _
~ Senator Feinstein that stated that President Clinton “gave false or misleading
. testlmony and his actions [] had the effect of impeding d1scovery of evrdence )

. in Jud1c1al proceedlngs »: S Res. 44, 106th Cong (1999) -

Ll Members of the Senate who co- sponsored the censure resolutlon 1nc1uded

" Senator Durbin (D-IL), Senator Kennedy (D-MA), Senator Kohl (D- WI),:
. Senator Schumer (D- NY) M1nor1ty Leader Tom Daschle (D SD) and Senator
John Kerry (D-MA) g : _

§o Then-Congressman Schumer as Senator—elect stated that ‘it'is clear that the
President lied when he test1ﬁed before the grand jury.”’ ‘ L

US. D1stnct Court Judge Susan Webber Wrrght later held President Chnton in

contempt for “giving false, mlsleadlng, and evasive answers that were designedto -
obstruct the judicial process” in Paula Jones’s sexual harassment 1awsu1t and
ordered him to pay a fine of $9O 000. :

In January 2001, PreS1dent C11nton admitted to giving “evasive and misleading

answers, in violation of Judge Wright’s discovery’s orders” during his deposition
in Paula Jones’s sexual harassment lawsuit. ‘As a result, he agreedtopaya

- $25,000 ﬁne and give up h1s 1aw 11cense for ﬁve years.

The U.S. Senate already has confirmed JlldlClaI and other nominees who worked for

- Independent Counsel Ken Starr. If these nominees’ work for the Independent

- Counsel was not disqualifying, then there is no reason why Brett Kavanaugh should
“.not be confirmed because of his work for the Office of Independent Counsel .

- Steven Colloton served as Assoc1ate Independent Counsel from 1995 to 1996 and |

was confirmed for a seat on the Eighth Circuit Court of Appeals on September 4
2003 by a vote 0f 94 to: 1. ‘He was confirmed to be the U.S. Attorney for the

: Southern Dlstrrct of Iowa on September 5 2001 by a v01ce vote.

oy ohn Bates served as Deputy Independent Counsel from 1995 to 1997 and was
+ confirmed for a seat on the U.s. Dlstnct Court for the Dlstnct of Columbla on
' December 11 2001 by a vote of 97 to 0.. '

. Amy St Eve served as Assomate Independent Counsel from 1994 to 1996 and

was confirmed for a seat on the U.S: District Court for the Northern Dlstrrct of

- Illinois on August 1, 2002 by a v01ce vote.

| W1111am Duffey served as Assocrate Independent Counsel from 1994 to 1995 and,
- was confirmed to be the U.S. Attorney for the Northern District of Georgia on :
- November 6, 2001, by a voice vote. Mr. Duffey recently was nominated for a seat

on the United States District Court for Northern District of Georgla and was voted R
out of the Senate Jud1c1ary Comm1ttee on February 5 2004, by-unanimous- o
consent. . -



 Karin Immergut served as Associate Independent Counsel in 1998 and was o
- confirmed to be the U. S Attorney for the Dlstnct of Oregon on October 3, 2003 L
by a voice vote. . : : 3

© Alex Azar served as Associate Independent Counsel from 1994 to 1996 and was

confirmed to be the General Counsel of the Department of Health and Human
Serv1ces on August 3, 2001 by a voice vote. :

Enc Drelband served as Associate Independent Counsel from 1997 to 2000 and "
was confirmed to be General Counsel of the Equal Employment Opportunlty

‘ Comm1ss1on onJ uly 31, 2003 by a v01ce Vote

- Julie Myers served as Assomate Independent Counsel from 1998 to 1999 and was

confirmed to be an A551stant Secretary of Commerce on October 17,2003, by a
v01ce vote. :
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_ The Washington Post, February 26, 1999

a RN ~ Copyright 1999 The Washington Post ~
‘ : -~ The Washington Post

: , l/liexw Related Topics |
» ‘ February 26v, 1999, ‘Frldayy- Final Edition '
'SECTION: OP-ED; Pg. A27 | |
| "LEI“JGTH'=1274 words |

' HEADLINE First Let Congress Do. Its Job A deep structural flaw in the |ndependent counsel
7 statute ' . D : .

‘:"‘_BYLINE Brett M. Kavanaugh

. BODY: ' ‘ ' '
“To many of us, lncludlng many who have worked in the lndependent counsel's offlce lt
- seemed clear long ago that the |ndependent counsel statute is a dubious idea. But why
- -exactly is the statute so bad? After all; are |ndependent counsel investigations really more -
aggressive than the often bare- knuckled Justice Department investigations of political figures -
such as Mayor Marion Barry or Rep. Joseph McDade? The answer is-almost certalnly no, as
- any honest defense lawyer ‘would concede :

But there is a deeper structural .flaw with‘ the statute. It permits Congress to enlist an outside ‘
. agency within the executive branch (the independent counsel) to conduct an-intensive b
‘ investigation of a president or his administration and then report to Congress and the public .
.- .on the results. The statute thus allows Congress to-avoid its own investigative and oversight.
responsibilities and thereby avoid (or at least defer) responsrblllty for unpopular or politically .
* . divisive investigations. The Lewmsky matter is the clearest example yet of thlS unfortunate
' phenomenon ‘ : : ‘ .

' To begin wnth after allegatlons of presrdentlal obstructlon of justice: landed in the publlc
domain in January 1998, the House did nothing for nearly eight months but instead- deferred
to the independent counsel's lnvestlgatlon That is not what the Constitution contemplated. -

“When Congress learns of serious allegations against a. presudent it must quickly determine

- ‘whether the president is to remain in office, for only Congress (not an lndependent counsel)
has the authorlty to make that |n|t|al and fundamental decnsmn

In the Lewinsky case, for example the House Judncuary Commlttee could have questloned
“Monica Lewinsky, Betty Currie, Vernon Jordan and: perhaps even the president in early 1998 _
(an approach this author publicly advocated at that tlme), granted immunity where necessary
and gotten to the truth. There s:mply was. no need for this.mess to have occupled the: country
o for 13 months . : .

©,- The constltutlonal confusmn continued when the mdependent counsel submltted h|s referral
to Congress in-September. Consistent with the mdepenclent counsel statute, thereferral -
identified several possible "grounds for impeachment," the statutory prerequisite for-an
“independent counsel to directly submit-grand jury information involving presidential
“misconduct to Congress. But that raises a serious question: Why does the statute authorize . -
. anindependent counsel, a member of the executive branch; to describe the possible grounds
C *for impeachment of the president, a ‘decision in the exclusive province of Congress:. ’
. i ‘(Dlsclosure I worked on that part of the: lndependent counsel's referral that Identlfled
possible. legal grounds-for: |mpeachment) ke . _ S A

lThe constltutlonal confusron persnsted after the referral arrlved in Congress Most assumed

tof3 - D N I T S IB/039:16 AM




Search lResult kavanaugh R 7“‘—-_https‘:/‘/www;'lexis‘.com_/research/retrie\/e?_m=fe1496lc7i9vl'15'7cb05a...-

o that the Jud1c1ary Commlttee would at a mlnlmum carefully revrew the referral before
v authorlzmg any public release. Some thought that the committee might niot release materials -
- submitted by the mdependent counsel at all, but instead simply use the referral.as a"
. : springboard to plan and conduct its own mvestlgatlon Indeed, the Rodino Judiciary - .
~ Committee apparently never released the 1974 Jaworski referral, and the Senate Judncnary
Committee carefully guards the somewhat analogous FBI background reports on presldentlal
nomlnees , . :

In. thlS |nstance however, after an overwhelmlng blpartlsan vote the House publlcly released
the independent counsel's report without even reviewing it beforehand -- notwithstanding :
widespread recognition that the referral necessarily would describe extraordinarily sensitive .
evidence and personal information. The House's immediate and unscreened-: release of'the .
referral and subsequent release of truckloads of sensitive grand jury material --"the
president's grand jury v1deotape grand jury transcripts, the Tripp-Lewinsky audlotapes and
the like -- obviously caused unnecessary-harm to Congress the pres1dency, the mdependent
counsel and the. publ|c dlscourse S :

The referral process also exposed yet agaln the fundamental flaw in the statute S requlrement
that independent counsels file substantive reports, as opposed to simply providing Congress
-raw evidence.. The reports divert attention from the- évidence to the perceived.accuracy and
fairness of the report. Because mdependent counsel cases involve political figures, the
prosecutorial reports are inevitably attacked as politically motivated documents: We now

have plenty -of examples: the McKay report (attacked ‘as unfair to Edwin Meese), the Walsh
report (attacked as unfair to presidents Reagan and Bush) and the Starr report (attacked as :
unfair to President Clinton). Congress's original conception of independent counsel reports --
that the independent counsel's recitation and interpretation of the evidence would be L o
-accepted as gospel by all--- reflects a.post: Watergate nalvete that has been flatly dlsproved ‘
by two decades of expenence : . . .

‘ _In this case, moreover, the House fS massnve publlc release of the referral and backup
.y evidence not only was unwise on its own terms, but also suggested that the independent
. counsel ~- not the House -- was defiping the impeachment process. Of course, after the
~public release of the referral,. many believed that constitutional normality would return -- that
-the Judiciary Committee would conduct its own investigation and probe witnesses directly, a
- seemingly necessary ingredient before impeaching and removing a president of the United
. States. But that, too, never happened. Instead, to the chagrin of constitutional purists, both
" the House and the Senate rendered. thelrJudgments w1thout a fulI and mdependent
> congress1onal mvestlgatlon in either body o T NS '

So now that- it is over, whom do we blame for the morphlng of constltutlonal roles we
- witnessed over the last year? No.one-can-legitimately blame the- mdependent counsel: He.
~ followed the statute-and the mandate given him by the attorney general and three-judge .
court (Sam Dash's remterpretatlons notwithstanding), and it obv10usly was. not his role to tell*
the House that it should be" more aggressive in conducting its‘own impeachment process. Nor-
~.can one place much criticism on the House Judiciary Commlttee, for it deferred to a process
-seemingly ordained by: the lndependent counsel statuté. Rather, the blame lies squarely on
‘the independent counsel statute itself -- the hydraulic force that facilitated, and even caused,.
the unfortunate blending of constltutlonal roles throughout the lmpeachment process. Yet
“another reason to end this statute and revert to-a system more closely resembling the -
.. tried-and-true discretionary system of administration- appomted spec:al prosecutors -- one in-
- rwhich Congress does its job and oversees the: executlve ‘ o

"To be clear my cr1t1c1sm of the. process the country underwent over the past year is not to
: ‘- say. whether President Clinton should or should not have been removed from office.. One can
‘: - argue that the president would-have been. removed had the proper constttutlonal process
- -been followed. Alternatively, one can argue that he never ‘would have been impeached.
- Regardless, the procedure that Congress followed in this case, pursuant to the independent
counsel statute was deeply flawed in that it reqwred a smgle ‘quasi- executlve branch ofﬁcer
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p The wrlter a Washington attorney, served as an assocnate counsel for mdependent counsel
. Kenneth W Starr : , : . ,

“3of3

-- who was, on the one hand defenseless agalnst relentless and orchestrated polltlcal

assaults and, on the other hand unaccountable to the people -- to define the |mpeachment
process : i
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‘ e e 'BrettaKavan‘augh —:-'Vince'Foster:Inyest'igation_

‘ ‘Allegation: ‘ ‘Brett Kavanaugh s'work for Independent Counsel Kenneth Starr wh1le he
: - »1nvest1gated the Clinton Administration demonstrates Mr. Kavanaugh’s partisan, -
right wing agenda. In particular; Mr. Kavanaugh investigated the circumstances
surrounding former Deputy White House Counsel Vince Foster’s death for three
years after four separate 1nvest1gat10ns already had concluded that Mr. F oster
'comm1tted sulclde : '

' Facts 3

-‘ > Mr Kavanaugh’s work on the mvestlgatlon of Vmce Foster s death demonstrates ,
o ‘hls fairness and 1mpart1a11ty : '

SRS While work1n'g for Independe'nt Counsel Kenneth Starr, Mr. Kavanaugh was the =
: line attorney responsible for the Office of Independent Counsel’s investigation
into Vince Foster’s death. Mr. Kavanaugh also prepared the Ofﬁce of
Independent Counsel’ s report on Vince F oster’s death.

oL e v " In the report prepared by Mr. Kavanaugh the Office of Independent ,
: B S Counsel concluded that Vince Foster had committed suicide, thus debunkmg -
.. alternative consplracy theorles advanced by cr1t1cs of the Clmton T
‘ L s Admlmstratlon - . , e
' v , Mr Kavanaugh’s role in the Vlnce F oster 1nvest1gat10n ev1dences h1s ablhty to-

assess evidence impartially and refutes any allegation that hlS dec1s1on-mak1ng is
dr1ven by 1deolog1cal or partlsan cons1derat1ons

> Mr Kavanaugh’s work on the mvestlgatlon of Vince Foster’s death was careful and
thorough and demonstrates h1s outstandmg skllls asa. lawyer ' :

e In 1nvest1gat1ng Vlnce Foster’s death Mr. Kavanaugh was required to manage and
~ review the work of numerous FBI agents-and investigators, FBI laboratory “
ofﬁc:lals and leadlng nat10na1 experts on: forensw and psychological issues.

Y Mr. Kavanaugh conducted 1nterv1ews w1th a w1de variety of w1tnesses concermng L
’ both the cause of Vlnce Foster s death and h1s state-of m1nd

v “While some have complamed that the Independent Counsel ] 1nvest1gat10n of
- Vince Foster’s death took too long and was unnecessary, a careful, thorough, and ,
deta1led 1nvest1 gatlon was necessary under the Independent Counsel’s mandate

| f~}>' o The report prepared by Mr Kavanaugh demonstrated sens1t1v1ty to Vlnce Foster S
- family. : e o

‘, - : ; / - Although photographs taken of Vlnce Foster ] body after his death were relevant -
R to the investigation, they were excluded from the report prepared by Mr




AKavanaug’h" because [t]he potentlal for 1 misuse and explo1tat1on of such -
photographs [was] both substantial and obv1ous 'See Report on the Death of Vincent

_ W. Foster Jr., By the Officé of Independent Counsel, In re: Madzson Guaranty Savings & Loan |

‘Ass'n, to the Special Division of the United States Court of Appeals for the District of Columbza )
Ctrcuzt (ﬁled July 15 1997) Sectlon III D .

‘The Office of the Independent Counsel’s 1nvest1gatlon 1nto the death of Vlnce Foster ‘

o7 was compelled by its court—assngned Jurlsdlctlon B

The Special Division of the Un1ted States Court of Appeals for the District. of

Columbia Circuit asked the Office of the Independent Counsel to investigate and
prosecute matters “relating in any way to James B. McDougal's, President =
William J efferson Clinton's, or Mrs. Hillary Rodham Clinton's relationships w1th

‘Madison. Guaranty Savings & Loan Association, Whltewater Development -
i Corporatlon or Cap1tal Management Serv1ces Inc ' '

\

R The death of Vlnce F oster fell w1th1n the Ofﬁce of the Independent Counsel s
~ jurisdiction both because of the way Whitewater-related documents from Mr.

Foster's office wete handled after his death, and because of Mr. Foster's possible
role or involvement in Wh1tewater—related events under investigation by the
Office of Independent Counsel ) '

g The U S. Senate has confirmed ]udlClal and other nominees who worked for
Independent Counsel Kén Starr, If these nominees’ work for the Independent -

Counsel was not dlsquahfylng, then there is no reason why Brett Kavanaugh should - f
be dlsquahfied because of his work for Independent Counsel Starr. L

v

Steven Colloton served as Assoc1ate Independent Counsel from 1995 to 1996 and

_was confirmed for a seat on the E1ghth Circuit Court of Appeals on September 4

2003 by a vote of 94 to 1. He was confirmed to be the U.S. . Attorney. for the
Southern D1str1ct of Iowa on September 5, 2001 by a voice vote. :

J ohn Bates served as Deputy Independent Counsel from 1995 to 1997 and was.
confirmed for a seat on the U.S. District Court for the D1str1ct of Colurnb1a on ..

‘December 11,2001 by a vote of 97 to O

":Amy St. Eve served as Associate Independent Counsel from 1994 to 1996 and
‘was confirmed for a seat on the U.S. District Court for the Northern D1str1ct of
'Illrno1s on August 1,2002 by a voice vote.

William Duffey served as Assoc1ate Independent Counsel from 1994 to 1995 and

‘was confirmed to be the U.S. Attorney for the Northern District of Georgia on .
‘November 6, 2001, by a voice vote; Mr. Duffey recently was nominated for a seat -

on the United States District Court for Northern District of Georgla and was voted

~out of the Senate Jud1c1ary Comm1ttee on February 5, 2004, by unanimous

consent



‘ SR A o Karm Immergut served as. Assomate Independent Counsel in' 1998 and was )
- _confirmed to be the U. S Attorney for the Dlstnct of Oregon on October: 3 2003 L
" by a voice vote. : : , ‘ .

Y :,'Alex Azar served as  Associate Independent Counsel from 1994 to 1996 and was ) |
confirmed to be the General Counsel of the Department of Health and- Human .
: _:Serv1ces on August 3, 2001 by a v01ce vote po : “

v Eric Dreiband served as Assomate Independent Counsel from 1997 to 2000 and
- was confirmed to be General Counsel of the Equal Employment Opportumty .
Comm1s51on on July 31, 2003 by a.voice vote

v Julie Myers served as Assoc1ate Independent Counsel from 1998 to. 1999 and was
- confirmed to be an Assistant Secretary of Commerce on October 17 2003, by. a
- voice vote. R : '







AllegatiOn':»

o Brett Kayanaugh - Georgetown Law Jonrnol Article |

| Fa‘cts:"

v

Ina 1998 article for the Georgetown Law Journal Brett Kavanaugh argued for a
. narrow 1nterpretat10n of executive privilege and specifically stated that courts

could only enforce executive privilege claims with respect to national security. and
foreign affairs information. As Associate White House Counsél, however, Mr. -
Kavanaugh was involved with asserting executive privilege in a variety of other
contexts, including documents relating to Vice President Cheney’s energy pollcy .

- task force the Enron 1nvest1gat10n and the Marc RlCh pardon

. Mr. Kavanaugh’s Georgetown Law Journal article demonstrates his lmpartlallty
o r-_vand ablllty to analyze issues w1thout respect to 1deolog1cal or partlsan concerns.

Wh11e Pres1dent Chnton was. 1n ofﬁce and thus subj ect to p0551b1e cnmlnal
indictment for perjury and obstruction of j justice, Mr. Kavanaugh called on .
Congress in his article to clarify that a s1tt1ng President is not subject to cr1m1nal

indictment while in office. See Brett M. Kavanaugh Tl he Preszdent and the Independent
Counsel, Geo. L.J. 2133, 2157 (1998) ‘ e

- The posntlons taken by Mr Kavanaugh as Assoclate White House Counsel are
- consistent with the views regardmg executlve pr1v1leges that he expressed in: hls
: Georgetown Law Journal article. R .

In hlS Georgetown Law Journal art1c1e Mr. Kavanaugh was addressmg only -

_ claims of executive pr1v11ege in response to grand jury subpoenas or criminal
trial subpoenas when he stated that courts would only enforce such claims in the .
i context of national secur1ty or forelgn affalrs 1nformat10n 1d. at 2162 :

| Mr. Kavanaugh also argued however that a presumptlve pnv1lege for

Presidential communications existed, tiot limited to the areas of national secunty
and foreign affairs, and that “it may well be absolute in civil, congressional, and \
FOIA proceedlngs ” Mr. Kavanaugh clarified that “it is only in the discrete realm -

- of cnmlnal proceedlngs Where the pr1v11ege may ‘be overcome.” Id.at2171.

As Assoc1ate Whlte House Counsel Mr. Kavanaugh has never worked ona

matter where the Presndent invoked or threatened to invoke executive

privilege in responding to a grand jury subpoena 'or-a criminal trial

subpoena. There is thus no contradiction between the views expressed in his-
-Georgetown Law Journal artlcle and hlS actions while working at the Whlte _

House:

Mr Kavanaugh’s artlcle presented a thoughtful exammatlon of the problems |

_associated with the independent counsel statute and offered a moderate and sensnble
= 'set of recommendatlons for reform i .



'Among the difficulties Mr. Kavanaugh identified with the independent cOunsel ‘
system existing at the time were the length and pohtlclzatlon of 1ndependent
counsel 1nvest1gatrons Id. at2135.. '

He also argued that the. appomtment and removal prov1s1ons pertaining to
independent counsels, both in theory and in fact led to unaccountable
1ndependent counsels 1. '

To solve these problems 'Mr Kavanaugh set forth several proposals. For
example, Mr. Kavanaugh suggested that independent counsels should be .
nominated by the President and confirmed by the Senate, and that the President
should have absolute discretion over whether and When to appoint an 1ndependent '
counsel. Id.at 2135-36.

Jerome Shestack, the Presrdent of the Amencan Bar Assocratron at the trme that
Mr. Kavanuagh’s article was published, complimented his “well-reasoned and
objectively presented recommendatlons” and noted his “most scholarly and

comprehensive review of the issues of executive privilege.” Jerome J. Shestack,
The Independent Counsel Act Revzszted 86 Geo. L.J. 2011 2019 (1998)
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*2134 INTRODUCTION !

Ofﬁcnals in the executive branch, 1nc1ud1ng the Pres1dent and the Attorney General, have an incentive not to ﬁnd
criminal wrongdorng on the part of high-level executive branch officials. A finding that such officials committed
criminal wrongdoing has a negative, sothetimes -debilitating, impact on the President's publlc approval and his

. cred1b111ty with Congress--and thus® ultlmately redounds to- the detriment of his poht1ca1 party and the social,

econornic, military, -and diplomatic policies that the President, the Attorney  General, and other high-ranking
members of the Justice Department champlon [FN1] For those reasons; the criminal investigation and prosecution
- of executive branch officials by the Justice Department poses an actual conflict of interest, as well as the appearance
thereof

~'In addition, when the law of executlve ‘privilege is unclear or mvolves the apphcatlon of .a balancmg test the
Attomey General labors under a further conflict of interest. When the Justice Department seeks access to internal
executive branch communications, the Attorney General sunultaneously must perform two potentially contradictory
functions. First, she must act as the chief legal advisor to the executive branch (a role in which she generally would
seek to protect the confidentiality of executive branch comrnumcatlons) Second, she must serve as a prosecutor.(a
“role in which she generally would seek to cabin privileges so as to secure relevant evidence). As former Watergate
. prosecutor Archibald Cox recognized and as. Attorney: Géneral Reno's role in the pr1v11ege disputes between the
President and the Whitewater Independent Counsel has revealed, those dual roles ;place the Attomey General in'a
difficult, if not impossible, pos1t10n in determining when the Pre51dent's assertion of pnv11eges should be challenged.

. [FN2] This conflict alone necessitatés an outside prosecutor *2135 (unless the Attorney General announces at the y

“outset of the investigation that she will not accede to ‘any executive. privilege claim other than national security).
Otherwise, the public cannot be sure that the Attomey General has not unproperly sacrificed’ law enforcement to the i
Presldent's assertion: of executlve pr1v1lege ’-

The: conflicts of interest under which the Attorney General labors in the mvestlgatlon and prosecutlon of executlve’
branch officials, -particularly high- level executive branch officials, historically have necessitated a. statutory- .
mechanism for the appointment of some kind of outside-prosecutor for certain sensitive investigations and cases. As "~

“the ‘Watergate Special Prosecution Task Force stated in its report, "the Justice Department has difficulty investigating .
and prosecuting high officials," and "an :independent prosecutor is freer to .act according to politically neutral

principles of fairness and justice [FN3] This artlcle agrees that some mechanism for the apporntment of ‘an outside-
prosecutor is necessary in some cases.

Nonetheless, Congress can improve the current 1ndependent counsel" system, which was established by the Ethics
in Goverriment Act of 1978. [FN4] Several problems have been identifiéd with the current system, including the

,followmg $)) the appointment mechanlsm, by attémpting to specify situations where an independent counsel is

necessary, requires ‘the President and Attorney General to seek appointment of an independent counsel in cases »
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where 1t is not warranted and perrmts the President and: Attomey General to avoid appomtment of an’ mdependent
counsel in cases where it is warranted; (2) the appointment and removal provisions (which do not invélve the
President)-are-contrary to our constitutional system of separation of powers and, both in theory and perception, lead
. to unaccountable - independent counsels; (3)- the investigations last too long; (4) an independent counsel can

* investigate matters beyond the initial grant of jurisdiction; and ) mdependent counsel mvestlgatlons have become o

"politicized” (a commonly used but rarely defined term)

Thrs artrcle suggests that those problems--to the extent they are unrque to an mdependent counsel and do not apply
_ to. federal white-collar mvestrgatlons more generally--result prrmarrly from the uneasy relatlonshlp between the

" President and the independent counsel that the independent counsel statute creates. This article advances several -

-proposals that would clarify the Presrdent's role in independent counsel investigations, thereby reducing the number

of investigations and expediting those that are necessary. Each of these proposals stands on its own; the adoption of *

any one proposal does not necessitate or depend upon the adoptlon of any other.

‘First, Congress should change the provrsron for appointing an. mdependent *2136 counsel. A "special counsel" :

[FN5] should be appointed in the manner constitutionally mandated for-the appointment of other high-level executive ‘

_ branch officials: nomination by the President and confirmation by the Senate. Currently, an- independent counsel is
‘appointed by a three-judge panel selected by the Chief Justice of the United States. Although this unusual procedure
survived constitutional scrutiny in Morrison v. Olson, [FN6] it is unwise to assign a small panel of federal judges to
select the special counsel because the prosecutor, no matter how qualified, will lack the accountability and the instant
credibility that comes from presidential appointment and Senate confirmation. Appointment by the President,

together with confirmation- by -the ‘Senate; would provide -greater public credibility and moral authorityto the .

indeperident counsel and would dramatically diminish the ability of a President and his surrogates, both in Congress
~and elsewhere, to attack the independent counsel as "politically motivated." In addition, any supposed concerns
about "accountability" ‘would be alleviated if the mdependent counsel were appomted (and removable) in the same
manner as-other hrgh-level executive branch officials.

Second, the President should have absolute discretion (necessarily influenced, of course, by congressional and
~ public opinion) whether arid when to appoint an independert counsel. The current statute, by attempting to specify in
minute detail the precise situations requiring an independent counsel, is largely overinclusive, thus ‘producing too
many mvestlgatlons -At the same time, the statute is underinclusive because it allows an Attorney General to use the
lawas a shreld in situations that by any ordinary measure would warrant the appointment of a specral counsel

-For example Attorney General Janet. Reno appomted an mdependent counsel to investigate whether Secretary of
~ Agriculture Michael Espy accepted illegal gratuities--a’ very important investigation, but one that Congress and the

people nnght have entrusted to the Justice Department. [FN7] On the other hand, the-Attorney General has refused to.
appoint an independent counsel for the campaign fund-raising matter based on a narrow analysis of the independent -
counsel statute's triggering mechanism. That approach ignores the broader question that should be the issue (and -
hlstorlcally has been the issue): At the end of the day, will the American people and the Congress have confidence in - °

the credibility of the Justice Department investigation if it culnnnates in a no-prosecution dec1slon agamst those
high-] level executive branch ofﬁcrals under investigation?

Third, with respect to an independent counsel's jurisdiction, Co_ngress'should *2137 codify and expand upon the
Eighth Circuit's 1996 decision in United States v. Tucker [FN8} to ensure that the President ‘and the Attorney

General, rather than any court, define and monitor the independent counsel's jurisdiction. Such a clarification would -

place sole responsibility. for the independent counsel's jurisdiction on these. publicly accountable officials. Congress
will -exercise sufficient oversight to deter the President and Attorney General from 1lleg1t1mately restricting “the

“independent counsel's jurisdiction. This change would greatly expedite special counsel investigations. Jurisdictional
“challenges have caused severe, delays. For example, a specious challenge to the Whitewater Independent | Counsel's’

Jurisdiction delayed a trial of Arkansas Governor J]m Guy Tucker for over two and one-half years before he and his
: codefendants ﬁnally pled gu1lty ~ v

: Fourth Congress should ehmmate the statutory reporting reduirement The reporting requirement adds great. time -

and expense to 1ndependent counsel 1nvest1gatlons "and the reports are 1nev1tab1y v1ewed as polltrcal documents The
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. ordmary rules of prosecutor1a1 secrecy should apply to: ev1dence gathered . durrng an independent counsel

. investigation, except that the special counsel should be authorized to provide the President and the House Judiciary.

l Committee’ with a’ classified report of -any evidence ‘regarding . possible misconduct by current. officers of the

- executive branch (mcludrng the Pres1dent) that rmght dlctate removal by the Pre51dent or 1mpeachment by the -
Congress , : L

Frﬁh Congress can answer a questlon that the Constrtutron does not exphcrtly address “but that can greatly_
influence independent counsel.investigations: Is the- President of the. Unlted States subject to criminal indictment

while he serves in office? Congress should-establish- that the President can be indicted only after he leaves office -

voluntarily or is impeached by the House of Representatrves and convicted and removed by the Senate. Removal of

the President is a proces$ inextricably intertwined with its seismic: political effects. Any investigation that rmght :
- ‘conceivably result in the removal of the. Presrdent cannot be separated from the dramatic and drastic consequences

- . that would ensue. This threat mevrtably causes the President to treat the spec1a1 counsel as a dangerous adversary
‘instead of as a federal prosecutor seekmg to root out. crumnahty : : :

Whether the Constltutlon allows- mdlctment of a gitting Pres1dent is debatable (thus, Congress would not have the
' authority- to establish definitively that a sitting President is ‘subject to indictment).' Removing that uncertalnty by
- providing that, the President is not subject to indictment would expedite investigations in which the President .is
involved (Watergate, Iran- Contra, and Whitewater) and would ensure that the ultimate judgment on the President's
* - conduct (inevitably wrapped up in its political effects) is made where all great national polltlcal Judgments ultrmately
must be made--ln the Congress of the Umted States ’ : o

Slxth Congress shou]d codlfy the cunent law of executive pr1v11ege ava11able in cnmmal 11t1gat10n to. the effect that
. the President may not maintain any executive privilege, other than a national security privilege, -in response to a
"-*2138 grand jury.or criminal trial subpoena ‘sought by the United States. That rule strikes the appropriate balance
" between the need of federal law enforcement to conduct a thorough investigation and the need of. the President for
confidential discussions-and ‘advice. - Codifying - the law of executive’ privilege in this manner would expedite
. investigations of executive branch officials and ensure- that such investigations are thorough and effective (at least,

) unless the courts were to reverse course and fashron a broader pr1v1lcge asa matter of constltutlonal law).

. These six proposals together would reduce the number of spec1a1 counsel investigations and expedlte those
investigations that do .occur, The proposals-would enhance the pubhc credibility of special counsel investigations,
reduce the 1nherent tension between the: President and the spe01al counsel, and better enable a special counsel to
conduct a thorough and effective law -enforcement 1nvest1gat10n of executive branch’ wrongdomg Finally; the

" “changes. would énsure that a specrﬁc entity-(Congress):is- directly and solely responsible for overseeing the conduct -

of the President of the Unlted States and determmmg, in the ﬁrst 1nstance whether that conduct warrants a pub11c

: sanctlon B : ;

L BACKGROUND v
A THE CURRENT LEGAL SCHEME

‘ 1 The Pohcy Justlﬁcatron fora Spec1a1 Counsel

" The theory beh1nd the: apporntment ofian outsrde federal prosecutor is that the Justice Department cannot be trusted

L to 1nvest1gate an executive branch official as thoroughly as the Justice Department would investigate some other

similarly situated person, [FN9] Regardless whether the Justice Department is actually capable of putting political
self-interest aside and conducting a thorough lnvestlgatlon the problem remains. In cases in which charges are not -
brought; Congress and the public will questlon ‘whether the investigation has been as thorough and aggressive as it .
Wwould have been absent the political incentive not to mdlct There.is no real or meaningful check to deter an under-" ",
- aggressrve or whlte washed Justlce Department 1nvest1gatlon of executrve branch ofﬁcrals or their assocrates '

- ".On the flip side, however contrary to the clalms of: ‘some. crrtrcs there is.a real check agalnst an over-aggressive
special prosecutor--the same check that deters an’ over—aggressrve Justlce Department prosecutor It is the j Jury As
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.' .~ Professor’ Katy Harriger correctly noted:

Prosecutors, both independent and regular, must have sufﬁc1ent ev1dence to *2139 convince a Jury that a crime
has been committed. One clear constraint on‘independent counsel ... is one that is on all prosecutors. They must ask .
themselves whether their case will pass_the "smell test” in front of a jury. 'Will they find criminal action beyond a-

" reasonable doubt? There is v1rtua11y no incentive for any prosecutor, independent or otherwise, to pursue a-criminal.
case that fails that test. To argue then that there are no checks on the independent counsel is, to say the least,
~disingenuous for it ignores the fact that independent counsel do not operate outside. the established legal system'in. -

' their pursuit of criminal cases. They cannot escape the requirement that their case agamst an individual: be rev1ewed
by an impartial Judge and a jury of his peers. [FNIO] ‘ '

Indeed an acqu1tta1 is-far more damagmg for an mdependent counsel (whose record will be judgedon atmost,a -
. handful of prosecuted cases) than for the Justice Department- prosecutor who will handle dozens 1f not hundreds of.
.cases in his career and for whom one. acqurttal is ordmanly not a significant blermsh

2 Two Statutory Mechamsms for Appomtment of Spec1a1 Counsels

“Commentators do’ not always appreciate that current federal law prov1des two different mechamsms for.
appomtment of special counsel to investigate;and prosecute, apamcular matter. First, under the discretionary ' spec1a1

attorney" provisions, the Attorney General may directly select a special attomey to conduct a particular investigation ...

where she deems it appropriate. - [FN11]. Consistent with this. authority, Attorneys General throughout our history
have looked -outside the Justice -Department to appoint. special attomeys to handle particular high-profile. or -
. politically charged cases. [FN12] For example, the Watergate special prosecutors and the first Whrtewater outside -

o -counsel ‘were appomted dlrectly by the Attorney General under th1s authorrty

Second under §§ 591-599 of T1t1e 28, the mandatory "mdependent counsel" statute, Congress has- spec1ﬁed a. .
number of covered persons as to whom the Attorney General must seek the appointment of an mdependent counsel
" if, after a preliminary mvestrgatlon she finds "reasonable grounds to believe that further investigation is warranted." .
- [FN13] The Attorney General does not select an mdependent counsel herself, but instead applies to a panel of three’
judges (the "Special Division") preselected by the Chief Justice of the United States [FN14] The panel of Judges '
then selects an 1ndependent counsel. [FN15] The mdependent counsel's ¥2140 Jurrsdrctron is technically defined by
the Special Division, [FN16] although'the Special Division defines it in the manner requested by the Attorney
. General. [FN17] The independent counsel is to conduct all  investigations and prosecutions "in the name of the
- United States,” [FN18] and is to conclude his 1nvest1gat10n by notifying the Spec1al Division and filing a report on
"the work of the independent counsel." [FN19] The independent counsel may not ‘expand his jurisdiction to cover -
unrelated matters except upon apphcatron to the Attorney General and approval by the.Special . Division. [FN20] .
~ “Pursuant to this statute, nearly twenty mdependent counsel have served since 1978, most notably in the Iran- Contra.
~and Whrtewater matters . : “y - :

’ There are. two important differences between the discretionary "special attomey statute’ and the mandatory ,
"independent counsel” statute. First, the special attorney is appointed by the Attorney General, not by a panel of
Judges. (Neither system involves the Senate ) Second, the Attorney . General possesses unfettered discretion whether.

o seek a special attorney for a particular case, whereas the 1ndependent counsel statute requlres that the Attorney

.General seek an mdependent counsel in certam cases.

B. ARE OUTSIDE FEDERAL PROSECUTORS EVER NECESSARY'7
1. Anllllusory Debate

~Let's briefly put aside the questlons of who should appomt the outside federal prosecutor as well as the questlon of
under what circumstances the outside prosecutor should be appointed. ‘The initial, fundamental issue is whether

-~ Congress should provide any statutory mechanism. for authorizing the selection of persons outside the Justice **
- . Department to lead particular federal criminal investigations.and prosecutions. Indeed, the thetoric spewed and the

ink spilled over the mdependent counsel law often frame the question in these terms-—namely, whether an outs1de -
prosecutor is ever necessary for the mvestlgatlon of: executlve branch ofﬁc1als
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" This supposed debate is, however, entirely illusory. Even the most severe *2141 critics of the current independent

- counsel statute concede that a prosecutor appointed from outside the Justice Department is necessary in some cases..

For example, Professor Julie O'Sullivan has criticized many aspects of the mandatory independent counsel regirne.

She nonetheless concedes-that "[a]s in the past, in extraordinary cases where the appearance or reality of a genuine

conflict of interest requires that a matter be referred to someone outside the DOJ, that referral should be made to a
regulatory IC" appointed. from outside the Justice Department by the Attorney General. [FN21] In other words,.
Professor O'Sullivan agrees that there must be some legal mechanism for appomtmg an outsrde special counsel to
handle high—proﬁle investigations of executive branch officials. '

N

Similarly, former Justice Department official 'Terry Eastland has criticized the 'independen't counsel statute in'a

lengthy analysis of the history and policy of special prosecutors. But Mr; Eastland, too, believes that "[i]nsofar as
.-criminal investigation and prosecution goes, Presidents or their Attorneys General could exercise their discretionary

authority in cases of conflict of interest and name Watergate—type prosecutors.” [FN22] -

Theodore Olson, head of the Office. of Legal Counsel under Presrdent Reagan, has cntlcized the statute but also has

stated that "there is nothing wrong with the idea of going outside the Department of Justice to pick someone special .

to pursue an investigation because public integrity requires that." [FN23] Mr. Olson noted that Attorney General -
William Barr, for example, had selected special prosecutors from outside the Justice Department to ensure that.the
lead proseeutor was not a "permanent direct subordinate of the Attorney General or-the President.” [FN24]

The Bush Administration- lobbied against the independent counsel statute in 1992. However, the Deputy Attorney
General conceded that "we all recognize that there is a need" for the Attorney General to appoint an'outside counsel
on occasion, and explamed that Attorney General Barr "has on two occasions availed himself of the statute [28
U.S.C. § 515] that allows him to appoint an outside authority as a special counsel.” [FN25]

- Finally, the most famous critic of the independent counsel statute is Ju’stice Antonin Scalia. His dissent in Morrison

v. Olson, [FN26] the decision upholding the constitutionality of the independent counsel statute, is largely an

‘analysis of the Constitution’s separation of powers, including the requirements of the Appointments Clause and the

Court's jurisprudence regarding the removal power of the *2142 President. Notwithstanding the length and force of

~his dissent, Justice Scalia's objection to: the 1ndependent counsel statute was really quite simple: The President must

be able to appoint and remove at will the independent counsel. If the President can select the independent counsel,

- and the President can remove the 1ndependent counsel at w1ll then Justice Scaha would have no objection. [FN27] .
, 2. The Deeply Rooted Amerlcan Tradition of Appomtmg Outsrde Federal Prosecutors '
. Itis not surprlsing that most critics of the current mandatory mdependent counsel statute accept the’ appomtrnent of

‘ prosecutors from outside the Department of Justice in certain cases. This Nation possesses a deeply rooted tradition.
_of appointing an outside prosecutor to run particular federal investigations of-*2143 executive branch officials:

Outside counsels are not 2 modern phenomenon:: Between 1870. (the birth of the Justice Department) and 1973,

s presrdent1al administrations appornted outside prosecutors-on multlple occasions. [FN28]

. In 1875, for example President Ulysses S. Grant named a special counsel to prosecute the. St. Louis Whiskey

Ring--a scandal involving a close friend of President Grant. President ‘Grant later ordered the ﬁrmg of the spec1al'

: prosecutor because the prosecutor was allegedly too aggressive. [FN29]

During Presrdent Theodore Roosevelt's Admlnrstration two outside counsels were appointed. In 1902, the Attorney

. General appointed a Democrat as special counsel to prosecute a land fraud unpllcating a.high-level executive branch

officer. The following year, President Roosevelt appointed a special counsel to investigate charges of corruption ‘in
the Post Office.. [FN31] In so doing, President Roosevelt stated that "I should like to prevent any man getting the
idea that I am shielding anyone. " [FN30]. - .

In 1924, followrng a Senate resolution calling for appointment ofa special prosecutor [FN32] ’Pres'ident Calvin
Coolidge: appomted two specral prosecutors one, Republlcan and one Democrat to Jomtly conduct the criminal -
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investigation of the Teapot Dome scandal [FN33] The spec1a1 prosecutors subsequently obtamed the conv1ct10n of -

the formier Secretary of Interlor for takrng a bribe. [FN34]

In 1952 President Harry Truman's Attomey General appointed a Republican as special counsel to investigate
“allegations. of criminal wrongdoing within the administration, including within the Justice Department. [FN35] Like
President Grant over seventy years earlier,- Presrdent Trumans Attorney General eventually- fired ‘the spécial

e prosecutor

In 1973, -President Nixon's Attomey General named a Democrat Archibald Cox, as special prosecutor to

‘investigate and prosecute the. Watergate cases. President eron fired: Mr. Cox, but subsequently appointed another

Democrat, Leon Jaworsk1 The prosecutor eventually obtamed the convictions of numerous members of the Nixon
Adrnmrstratron : ‘ ) »

In the wake of Watergate Congress. enacted the Et}ucs in Govemment Act of 1978 [FN36] which requrred the
appointment of an independent counsel in certain cases. Since then, Presidents and Attorneys General have sought

the appointment *2144 of nearly twenty. independent counsels under the statute but also continued to appoint special
prosecutors. outsrde the mandatory independent counsel mechanism in cases where that statute did not apply or had

lapsed R . R

During President. Bush's Administration, for e)rample Attorney General William Barr appointed retired Judge
Frederick Lacey as special counsel to investigate allegations related to Iragi involvement in an Amencan ‘bank, the

so-called BNL investigation. He also appointed Judge Nlcholas Bua to mvestrgate the Inslaw case, ‘which involved

allegatrons directed at the Justlce Departrnent [FN37]

In 1994 during a bnef perlod when the' mdependent counsel statute, had lapsed Presrdent Chnton asked the
Attorney General to appoint a special counsel to investigate the Whitewater matter, which involved criminal referrals

and allegations-against former business partners of the President (James B. McDougal and Susan H. McDougal) and '
a separate, specific allegation of wrongdoing against the President by former Arkansas businessman and Judge David
L: Hale. The Attorney, General selected Robert B. Fiske, Jr., who served until the independent counsel statute- was

reauthorized, at which time the panel of judges determined that the statute required apporntrnent of-an mdependent
counsel who was not an adrmnrstratron official. [FN3 8] ! B .

This extensrve hrstory demonstrates a clear "tradrtron of "narmng specral prosecutors in certarn exceptlonal

circumstances.” [FN39} It shows. that criminal investigations of executive branch officials or their associates were

- handled either "through normal channels, within the Justice Department, or outside them through counsels specially

appointed by the President or the Attorney General and therefore accountable to the President for their exercise of PR

-power." [FN40]

N

*2145 3, Outsrde Federal Prosecu'tors.are Necessary: in" S'orne Cas'e.s

Amerrcan legal history has clearly demonstrated the necessrty of a mechamsm to appornt an outsrde prosecutor to-

conduct certain sensitive investigations of executive branch officials. In light of this consistént historical practice, it
would take an extraordinarily compelling Justrﬁcatron for Congress to turn its back on history and common sense by
- eliminating all mechanrsms for appointing a prosecutor from outsrde the executive branch.

Such a case has not been made--nor has anyone really: atternpted to make it. And although there. is no-scientific
: answer to. the question, it is rather untenable as-a matter of common sense to-contend that an outside prosecutor is

never necessary--that an'ordinary Justice Department- ‘prosecutor s]bould always preside ‘over a Justice Department :
investigation.” What-if the allegation of wrongdomg i§ directed - agarnst the Attorney General herself? What if the
“allegation of wrongdoing is against the President’s spouse or his best friend or the White House Counsel? Would any
rational American in such a case believe that the Attorney: General .and the Justice Department would pursue the -
" matter as vigorously as an outside prosecutor whose personal and. professional interests would not bé -adversely
affected by a thorough and vigorous. investigation? Two centuries of éxperience inform us that the citizens (as ‘
represented by Congress and the medra) w1ll not accept such a procedure Indeed, the fact that there ‘have been so -
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many outside prosecutors appo1nted throughout our lnstory demonstrates the1r unportance and necessity. And the

further fact that even the strongest critics of the mandatory mdependent counsel statute concede that an outside -

7 prosecutor is necessary in some cases is te111ng ev1dence that” some mechanlsm for apporntrnent of an .outside
prosecutor lS approprlate : :

For these reasons, future debates should not focus on whether a specral counsel statute is necessary, but rather on
_the more pemnent questions of by whom and- under what condrtrons a specral counsel should be appointed.

II IMPROVING THE SYSTEM

Thrs art1cle proposes that Congress enact the followmg statutory language if lieu of the current lndependent counsel

statute : \

Section. 1. Apporntment and Jurisdiction of a Special Counsel

- (a) When the public interest requires, the President may. appornt by and w1th the adv1ce and consent of the Senate ;

a Special Counsel to investigate and prosecute matters within the ]urlsd1ct1on assigned by-the President:
- (b) The Attorney General and the Special Counsel shall consult as necessary and appropriate regarding the Spec1al
Counsel's jurisdiction. The Special Counsel's jurisdiction shall. not.be reviewed in any court of the United States.

Notwithstanding Federal Rule of Criminal Procedure 6, the Attorney General or the Special Counsel may report to
- »Congress regardmg the Spec1a1 Counsel's ]unsd1ctlon ’

*2146 Sect10n2 Reports by a Special Counsel : :
The Attorney General or Special Counsel shall d1sclose ev1dence of pos31ble misconduct regardrng aty

impeachable officer of the United States in asealed report. to the President, and to the Chairman and Ranking

' ,Member of the Judiciary Committee of the House of Representatlves Federal Rule of Criminal Procedure 6 shall not

apply to such reporis: No person to whom disclosure -is ‘authorized under this section shall further disclose -the SRR

mformatron except as spec1ﬁcally authorrzed by the Congress

This artrcle also proposes that Congress adopt two prov1srons not lnextrlcably linked to special counsel
1nvest1gatlons but which haveasubstantral nnpact on them ‘ : :

- Pre31dent1a1 Immumty

‘The Presiderit of the: Un1ted States is not sub]ect to’ 1nd1ctment or: mformatlon under the laws of the Umted States
while he serves as President. The statute of 11rrntat1ons for any offense against the United States comrrntted by the -

President shall be tolled while- he serves as Presrdent

P Presrdentral Prrvrleges e : . ‘
*Inresponse to-a federal grand jury or crlmmal trial subpoena sought by the United ‘States, no court of the Unrted ‘

States shall enforce or recognize a privilege claimed by the President in his official capacity, or by an Executive
department or agency, except on the ground of national secirity, or as provided by a- federal statute or ‘rule that refers
specrﬁcally to the pr1v1leges available to govemment ofﬁcrals or agencres in grand jury or crmnnal tnal proceedrngs

A. Apporntment and removal of the specral counsel

The s1ngle most 1mportant change this artlcle proposes concerns the apporntment and removal of an mdependent
counsel. Congress should elrrmnate §§ 591-599 of Title 28, and adopt a new statutory provision:

When the public interest requ1res the President may appoint, by and wrth the advice and consent of the Senate a-

“Special Counsel to 1nvest1gate and prosecute matters within the ]urrsdlctron a331gned by the Presrdent

“ This seemmgly s1mp1e change in appo1ntrnent and removal would greatly change the perceptron of the appornted
‘ prosecutor and thus would satrsfy many opponents of the current statute. . e
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There are two Current statutory alternatives for selecting -an independent counsel. Under § 515 and 7§' 543 of Title 28
, the Attorney General has the *2147 discretion to select a special attorney herself (as Robert Fiske was selected). If

"the mandatory independent counsel statute is triggered, under § 592, the Attornéy General apphes to the Special

Division and the three-judge panel selects an 1ndependent counsel (as Kenneth Starr was selected).

Nerther alternative sufﬁces in the kmd of investigations of executive: branch ofﬁc1als and their associates hkely to
cause the President and Attorney General; in the exercise' of discretion, to seek a special counsel. Congress,
therefore, should repeal the provision in the independent counsel statute prov1d1ng for appointment of an
independent counsel by the Special Division and should instead prov1de that a special counsel be appointed in the .

‘manner constitutionally mandated for hlgh level executive ‘branch officials: appomtment by the Presrdent and. ~~

confirmation by the Senate. [FN41] !

“Section 515, by wh1ch the Attorney General duectly selects a spec1al attorney; is problemauc because there is no

~ check to prevent the President or Attorney General from handpicking a "patsy" prosecutor. Section 592, the current
~ mdependent counsel statute by which the Spec1al D1v151on selects a spec1al counsel is problemat1c for d1fferent.

reasons.

' F1rst the ]udges selecting the independernt counsel may be perceived as pol1t1cally motlvated part1sans because of
their previous careers and affiliations. (Sure enough, the current Special Division panel repeatedly has been attacked
as excessively partisan.) If the selecnon process is pCrCClVCd as’ pol1t1ca1 the credlblhty of the independent counsel

' ‘will suffer. [FN42]

\

Second, because of its isolation’ and 1ts mab1l1ty to conduct a searchmg mqulry of the candidates, the panel may )
select ‘someone ‘who does not possess the qualifications. that a spec1al counsel should possess--simply because the

' panel of judges is not able to'conduct the kind of search and mqulry that would produce the best possible person

Third, neither § 515 nor § 592 prov1des the mdependent counsel with the moral authorlty and public cred1b111ty that

-will insulate him from the inevitable political attacks. The need for a special .counsel to have the greatest possible =
" insulation against erroneous charges of political part1sansh1p has been demonstrated time and again. Whether it is . . >
- Ron Ziegler complaining that the Watergate *2148 Special Prosecution Task Force is a hotbed of liberals or

President Clinton agreeing that -the Whitewater Independent Counsel is out -to get him, charges of poht1cal
part1sansh1p are almost sure to occur. durmg mdependent counsel 1nvest1gatlons ‘

Such attacks are 1nev1table because they are built into the- system The very p01nt of an outs1de federal prosecutor is
to: counter the assumption that tlie investigation has  been wh1tewashed ‘because of political kinship (the charge to
which the Department of Justice has been subject in the campaign fundraising investigation). [FN43] For that reason,

outside special counsels h1stor1cally have been selected from the party other than that of the President. [FN44] But

the appointment of someone from the party opposing the Pres1dent 1nev1tably sparks doubts whether the outside.
counsel--theoret1cally a pol1t1ca1 "foe of the Pre51dent in some’ sense--possesses too much .of a part1san agenda
against the Pres1dent :

Watergate Spec1al Prosecutor Arch1ba1d Cox is perhaps thé _most notorious example He had worked in the
Kennedy Admiinistration and was a very close friend and ally of Senator Edward Kennedy (an opponent of President
Nixon). But in virtually all cases, the independent counsel will be-quite vulnerable to attacks of political partisanship
by the President and his allies simply by v1rtue of his’ known political afﬁllanon

This is not an 1dle problem The glib-answer that the 1ndependent counsel should just "take it" when' he is cr1t1c1zed '
'as politically motivated is a nice theory, but it does not work in pract1ce Although many prosecutors receive’

complaints that they are poht1cally motivated, those complamts take on’a different order of magnitude when they
emanate from the Oval Office. [FN45] Sustained presidential (and presidentially directed) criticism of an
independent counsel eventually will have an impact on a large percentage of the citizens and on their opinion of the
independent counsel. Those citizens include both potential witnesses and potential jurors. The decision by, witnesses
whether to volunteer the full truth (or not) often may depend on their-i impressions of the credibility and integrity of .

. the specral counsel As to ]ur1es a truly energetlc political campa1gn to deston the cred1b111ty of an 1ndependent
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_counsel is-an effort to obtain a hung ]ury, and there is a real danger that 1t w111 work in all but *2149 the most clear-
cut cases of . gullt [FN46] : .

Congress can and should make it harder for future Presidents and presrdentlal allies to attack the credibility of

_outside federal prosecutors. The best way to ensure as much insulation as possible, consistent with our constitutional

. structure, is to requ1re pres1dent1a1 apporntment and Senate conﬁrmatlon Thls process would serve many purposes

F1rst the Pres1dent could not credlbly attack the spec1al counsel whom the President had appomted Slmllarly,' -

- Senate confirmation would make it difficult for anyone to claim that the special counsel is excessively partlsan for ..

- any person 11ke1y to put polltlcs above law and ev1dence would not nav1gate the conﬁrmatlon process.

Second, presrdentral appointment and Senate conﬁrmatlon would ensure: that the credentrals ofa spec1a1 counsel are

' 'extraordrnarlly high. And particular issues regarding the noiminee's past could be ﬂeshed out’ and explamed rather -
o than bemg dredged up years down the road by the sub]ects of the mvestlgatlon ' s '

Thrrd unlike the speclal attorney provision of § 515, Senate conﬁrmatlon Would prevent charges that the specral o
counsel is too sympathetic to the incumbent adrnlmstratlon Before the independent counsel statute was reauthorized

o in 1994, Robert Fiske was selected by the Attomcy General as a specral attorney for Whitewater. Like Kenneth Starr.

after him, Mr. Fiske possessed precisely the kind of superb credentials one would hope for in a special counsel. Yet:
Mr. Fiske was not subject to Senate .confirmation, and Republicans -such as Senator Lauch Faircloth were
"subsequently able to attack-Fiske as ‘soft“on the, administration, [FN47] These. attacks on Fiske's ‘supposed
partisanship  would have seemed ludlcrous had: those same. Senators been forced to vote for him durmg the
- .confirmation process : : , :

L Senate conﬁrmatlon serves both to curb executive abuses of the appomtment power .and to'promote a judicious
"~choice of persons for filling the offices of the union." [FN48] As Alexander Hamilton noted, "the necessrty of their
‘concurrence would have.a powerful : operation. It would be an excellent check upon a-spirit of favoritism in the
~President. ... The possibility of rejection would be a-strong motive to care in proposing." [FN49] The Supreme Court
- similarly noted that "'b y requiring the joint participation of the President and *2150 the Senate, the Appointments - .
Clause was designed to ensure pub11c accountablhty for both the making’ of a bad appomtment and the rejection ofa " -
good one." [FNSO] :

. To be sure, presrdentlal appomtment and Senate conﬁrmatlon is not a fool— proof method of msulatlng a spe01al
counsel from ‘unfair- political attacks. But it would render. the special counsél "accountable," in theory and
appearance, and would give the special counsel greater ab111ty fo pursue his tasks without being subject to unfair and .~
unrelenting political attack. In short, it would provide the aura: of moral and p011t1ca1 authorlty that the spe01a1

counsel needs if he is to-do his JOb as aggresswely as we would hope

" There no doubt will be some objectlons to this proposal Some mrght argue that the’ Presrdent would not be 1nc11ned

“to appoint a truly independent and aggressive prosecutor because the allegations almost by definition would involve, =
the activities of his close associates. But that is the wrsdom of ‘Senate-confirmation.” Indeed the President would be -~ .
wise to and likely ‘would consult closely not only with his Attorney General and perhaps his White House Counsel, - °

. but also with Senate leadérs, before even nominating & special counsel. Moreover, the media no doubt would ~*

- aggressively probe the background and credentials of the individual selected by the President. ‘The danger of the - _'
PreSIdent appomtlng, and the Senate: conﬁrmlng, a crony or patsy as spec1a1 counsel seems almost nonexistent.

- As'noted above, some mlght oppose this proposal by argulng that a prosecutor should not worry about attacks on
his_reputation. That, 100, is a maive view. Attacks on the prosecutor's reputation ultlmately are designed to scare
‘ potent1a1 witnesses and to ‘infect: the Jury pool with negative feelings -towards the prosecution; It is no secret that .

* many defense atforneys engage in these smear tactics. The prosecutor, as a representatlve of the people of the United ~

" States, must take appropriate. steps to counter such attacks lest they allow an injustice to occur--namely, a guilty
person being erreneously acquitted because of the jury's negatlve view of the prosecutor. By means of this proposal
Congress can help to prevent such dangerous reputatlonal attacks’ ona spec1a1 counsel :
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Others rmght oppose this proposal on the ground that Senate conﬁrmatlon isa slow and unwieldy process or that it

could turn into a political circus. Neither argument is ultimately persiiasive. When the Senate considers nominees for{
important positions as. to which there afe severe time constraints, the Senate ‘can and does ‘act very quickly.. For

example, the Senate proceeds with extraordinary expedition to confirm the Cabinet of a newly elected President so - )

_that the Cabinet is in place when the Presrdent takes ofﬁce A respected md1v1dual selected as specral counsel would ™
. be promptly consrdered and conﬁnncd ‘ :

"To be sure, ‘certain Senators might use the. opportunrty to attack the subJect of the investigation, ot altematlvely to
attack the nominee. Theé first scenario seems unavoidable, but not particularly costly. As. to the second, that is the ;
point of the process. Any special counsel who would cngender srgmﬁcant opposrtlon should *2151 not be normnatcd
* in the first place--or should be wrthdrawn 1f serrous opposrtlon develops . ‘ :
- »,2.- Removal of the Spccral Counsel S S \.A :

Currently, an independent counscl can be rcmoved for good cause,’ [FNSI] a term undefined as a matter of law or
practrce. A special attorney appointed directly by the Attorney General can be removed at-will. [FN52] "

The "good cause" provision strikés many ¢commentators as unconstitutional or, at least, unwise. As Justice Scalia
intimated in Morrison, at.first blush it is somewhat difficult to understand why the President does not have the -
- authority to dismiss any executive branch official at will. [FN53] In any event,- Justice- Scalia also argued that a_
federal prosecutor should: be rémovable at will for more practical reasons--that "the primary check against
prosecutorial abuse is a political one' " and that the. independent counsel system thwarts this traditional check on a
prosecutor's actions. [FN54] If there is an out-6f-control prosecutor, Justrcc Scalra reasons that the Prcsrdent should
. possess the authorrty and the rcsponsrbrllty to rcmedy thc srtuatlon ' :

The notion that the mdcpcndcnt counsel is unaccountable has bccomc ‘the mantra of subJects of the mvcstrgatron'
who inevitably attempt to denigrate the investigation as partisan and out” of control. Currently, a President can

* . complain that an independent: counsel is-politically motivated while implying that he is powerless to do. anything

about it. This essentially gives the President and his surrogates freedomi to publrcly destroy the credibility of the
independent counsel, and to clcverly avoid questions about why the President does not remove him. Congress should
give back tothe President the full power to act when he believes that a particular independent counsel is "out to get
- ‘him." Sucha step not only would makc the spccral counscl accountable but rt also-would force the Presrdent and hrs S
. surrogatcs to put up or shut up. :

" The objcction to "removal at will" is that the "independcnt cOun‘selmight be too timid because of fear that hedco'uld

' 7:. be fired. That objection overstates the danger. After all, a. number of special prosecutors have been appointcd

throughout our history, and there s simply no pcrsuasrvc evidence that the threat of removal adversely affected their

. investigations. Indeed, in a perverse way, removal is a sure way to immortality, as Archibald Cox learned. Moreover,

. *2152 President Nixon's firing of Cox--the last occasion when a. President removed a special counsel--created an - '.

" enormous - controversy and triggered nnpcachmcnt proccedmgs [FN55] History clearly demonstrates that the

"~ President will pay an enormous political price if he does not have a persuasive justification for dismissing a special
_counsel. The deterrent to. a President dismissing a specral counsel thus would be the same as the deterrent to his -
- firing the Attorney General--a practical and political (as opposed to lcgal) dctcrrcnt requiring the President to bc able

" to-explain his dccrsron to Congrcss and the publrc S .

' B THE CIRCUMSTANCES UNDER WHICH A SPECIAL COUNSEL SHOULD BE APPOINTED

As notcd above, this article proposes the followmg statutory language ' _
When the publrc interest requires, the President may’appoint, by and with the advice and consent of the Senate, a
Spccral Counsel to 1nvest1gate and prosecute matters wrthm the jurrsdrctron assigned by the Presrdcnt

: Congrcss should no. longcr try to spccrfy in advance the crrcumstanccs requrrmg a special counsel. The friggering .~
* mechanism of the current mandatory 1ndependent counsel statute can be grossly over-or under-inclusive depending

on the crrcumstances In some cases, thc Attomey Gcneral is rcqulred to request.an 1ndcpendent counsel evcn whcn
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' it. seems ev1dent that Congress and the publlc would accept the cred1b111ty of a'Justice Departrnent mvestlgatlon (for’

‘example, the investigation of Secretary. of Labor. Alexrs Hermian). In- other cases, such as the Democratic campaign
. fundralsmg matter, the _mandatory appomtrnent provision of the statute is not triggered, even though there seems an_

0bv1ous need for an outs1de prosecutor in order to assure-the publlc of a thorough and credible mvestlgatlon

s

- Indeed the campalgn ﬁmdralsmg matter- has revealed- a ‘series, of heretofore unforeseen ﬂaws in, the trlggermg

‘mechanism. of - the -statute.  First, the decision whether to appoint an: independent  counsel has degenerated into a .
" debate: between the Attorney General -and her critics over the precise features of the triggering mechanism--for
- example, whether a sufﬁc1ently spec1ﬁc and. cred1ble allegation *has been made. against a "covered person." This
- drspute has focused on the questlon of wh1ch telephones were used to. make certain fundraising calls. The debate

over such: techmcalltles has .obscured the broader- question " of whether United States officials, or- members of:

- American polltlcal partles knowmgly sollcrted or. accepted contrlbutlons wh1ch were prov1ded by citizens of forergn T
countrles [FN56] e R ;_‘ ', N S

*2153 Second ‘at least at- the outset ‘of the 1nvest1gatron Justrce Department prosecutors reportedly used the
mdependent counsel statute as a shield to protect the President and Vice President from the kind of mvestrgatlon that

any ordinary citizen might receive, Over the reported -objection of FBI Ainvestigators, Justice Department officials . '
' prohrbrted certain investigative: techmques because ‘the threshold for. triggering the mdependent counsel statute was. -
‘not met. [FN57] Thus, the Attorney General (or, at least, her delegates) has- used the statute not as a- sword agamst :
executrve branch ofﬁc1als but asa shreld to protect them - '

: Of course, the pre01se specrﬁcrty and credlblhty of allegatrons agamst covered persons should be irrelevant. For: :
- ..purposes of the independent: counsel statute, the - ‘important - question should not be whether cértain technical -
_réquirements have or have not: ‘been met. Instead it should be the following: Will the Congress and the public have
-2 “confidence in the credibility and thoroughness of the. mvestlgatlon if the mvestrgatron results in a determmatlon that -
T such officials did not v1olate the crnmnal law? ot ;

‘ There can be no deﬁnltrve answer to thlS questron but’ that is the pomt Dependrng on the crrcumstances——who o
_fcommrtted the alleged offense, the nature of the offense, :the’ cred1b111ty of the Attorney General, the confidence of

the Congréss in the Justice. Department--there may be more or less of a perceived need for-a special counsel to take -
over. It has proved wildly<unwise for Congress: to_try to antlcrpate those situations; the debate over whether an .

’mdependent counsel should be appomted for. the. campargn fundralsmg 1ssues has only hlghlrghted the ﬂaws in the
‘ 'current trrggermg mechanrsm o , KRS : : S

- Some mrght contend that the statute should strll be mandatory agamst certam ofﬁcrals such as. the Pres1dent and ‘
Attormey General. As will’ be dlscussed further below, an independent counsel should never be appointed fo. -
" prosecute the President (becatise a 51tt1ng President should not be subject to criminal indictment until he leaves office -
-or is removed by impeachment proceedings). If the Attorney Gener: al is the subject ofa truly serious allegation and
e ‘remams in office, the people can be conﬁdent that the Pres1dent or the Congress will ensure that a specral counsel is.
. appornted . : : ‘

i
Vi

* In‘sum, the decrsron whether to appomt a spec1a1 counsel should be at the Presrdent's drscretlon as 1nfonned by the' Al ;
=+~ Congress and the media. That is as it should be-:those audrences are the two prlmary representatives of the citizens," -
* and the citizens aré the persons who ultrmately must be persuaded that an mvestrgatlon resultmg ina no—prosecutron ‘

. 'dCClSlOIl was thorough and credrble e DAL S o ’

» C. JURISDICTION.
The followmg proposed statutory language relates to ]urlsdlctron

““When the public interest requires, the Pres1dent may appoint; by and_ wﬁh *2154 the advice and consent of the

, Senate a Special Counsel to investigate and prosecute matters within the ]UIISdlCthIl assigned by the President,

' The Attorney General and the Special Counsel shall. ‘consult as: mecessary and appropriate regarding the Special

- Counsel's jurisdiction. The: Specral Counsel's jurisdiction, shall not-be. rev1ewed in any court of the United States.

Notwrthstandrng Federal Rule of Crlmmal Procedure 6, the Attorney General or the Specral Counsel may report to...
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The current mandatory independent counsel statute : authorrzes the Attomey General to delineate the mdependent
counsel's jurisdiction, to refer related matters to the counsel, and to seek expansion of the counsel's jurisdiction. The
statute is silent on the question of whether a criminal defendant or subpoena recipient can challenge the jurisdiction :

* - of the prosecutor. In United -States.v. Tucker, however the: Eighth. Circuit ruled that the mdependent counsel's -
" _]urlsdlct1on as spec1ﬁed by the Attomey General, is not sub)ect to _]udlcral review. [FN58) o

: Congress should clanify the _]ur1sd1ct1onal prov151ons in a manner’ cons1Stent with Tucker, such that enly the
President and Attorney General and not.the courts, define and monitor the independent counsel's jurisdiction. This

- clarification . would “ensure direct oversrght over .the indepéndent counsel's _]ur1sd1ctlon by the. ofﬁcral pr1mar11y
affected (the Attorney General), but should not unduly hamper the 1nvest1gat1on

= As exp1a1ned by the E1ghth C1rcu1t in Tucker, the Attorney General on behalf of the Pres1dent has the competence
" and authority to monitor an independent counsel's jurisdiction. Ordmanly, she is the "traffic cop" who-decides -
- whether a particular investigation should be handled by Main Justice ‘or by a local United States Attorney's Office.
-She- also resolves clashes between different United States Attomeys offices. So, too, with respect to a spec1al
" “counsel's jurisdiction, the Attorney General should play the role of traffic cop, the Tole she already performs to some
degree. Of course, - there is always a danger that the President or ‘Attorney General will attempt ‘to hrmt an
-independent counsel's investigation to protect the administration. Regular congressronal overs1ght of the mdependent
counsel's _]ur1sd1ct10n should deter the. 1mpos1t1on of. such restralnts however

To be sure, one can expect that _there will be some fr1ct'10n at-the ‘margms between the special counsel and the
“Attorney-General. {[FN59] The Attorney General must take pains not to hamstring the special counsel, not to make
‘his investigation less effective ‘than an ordinary Justice ‘Department investigation. In particular, it is, of- course,
common and accepted (and even necessary) police and prosecutorial practice to attempt to investigate and prosecute
~ witnesses for other *2155 crimmes, thereby inducing the witness to tell the truth in the primary investigation. As

Robert Fiske has correctly noted, it would be unwise in the extremne for the Attorney General to take that author1ty
- away froma special counsel: "I do-think that it is very 1mportant that the mdependent counsel have the authority to-
" pursue related matters,when those related matters involve the use of a key witniess that the independent counsel may
not want to turn over to someone else- and, secondly, when those related matters, -in his or her judgment, are
- rcasonably designed to produce in one way or another ev1dence against the sub_|ect of the investigation.” [FN60]

Cod1fy1ng Tucker thus would not only clar1fy the role of the Attorney General. and spec\1al counsel but also would

greatly expedite special counsel investigations. Jud1c1a1 challenges to mdependent counsel _|ur1sd1ct1on have caused
o severe delays in the Michael Espy and Whitewater independent counsel. 1nvest1gat10ns For example, a trial of
, Arkansas Governor Jim Guy Tucker in the Whitewater.investigation was delayed well over two and one-half years-
because of a challenge to the 1ndependent counsel‘s Jur1sd1ct1on

D. REPORTS RN

Congress should. enact the followrng statutory language regardmg the spec1al counsel's duty to prov1de 1nformat10n

regarding the evidence developed during his investigation. " '

. The Attomey General or Special Counsel’ shall disclose ev1dence of poss1ble nnsconduct regarding any

unpeachable officer of the Umted States in-a sealed report to thé President, and to the Chairman and Ranking

_ Member of the Judiciary Committee of the House of Representat1ves Federal Rule of Criminal Procedure 6 shall not

apply to such reports. No person to -whom' dlsclosure is authorlzed under this SCCthIl shall further disclose the
information except as spec1ﬁcally authorlzed by the Congress. : -

- The most illogical part of the: current 1ndependent counsel statute is its ﬁnal report requ1rement The provision was
originally designed to ensure that the special prosecutor did not "whitewash" the investigation. That rationale does
not justify a report; the fear of whitewashing is the reason that a spec1al counsel i$ appomted in the first place. If
anything, the supposed justification for the reporting requirement would call for the Justice Department to provide a
report in those high-profile mvest1gat1ons where there is a potentlal for a conﬂlct but ‘where . the Department

. nonetheless conducts the 1nvest1gat1on o : ‘ . : :
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In any event, § 594(h) of the current statute requlres that an mdependent counsel's final report set forth "fully and
completely a description of the work of the independent counsel, mcludmg the disposition of all cases brought
[FN61] *2156 Before the 1994 amendment, the statute also required that the final report set’ forth "the reasons.for
" ‘not prosecutmg any matter w1thm the prosecutorlal jurisdiction” of the mdependent counsel. [FN62]

: Sectlon 595(c) of Title 28 also requires that the mdependent counsel report to the Congress on any mformatlon that" o
"may. constitute grounds for an 1mpeachment " [FN63]. The latter provision codifies the process by which Leon
Jaworski transmitted a report to Congress during ‘the Watergate investigation. As far as is publicly known, however

a report under § 595(c) has never been 1ssued since 1ts enactment in 1978,

As a general proposmon a publlc report is a mlstake It vxolates the. basic norm of secrecy in cr1m1na1
investigations, it adds time and expense to the ‘investigation, and it often is perceived as a political act. It also
" misconceives the goals of the criminal process. A report discussing facts and evidence would make sense if the
prosecutor's goal was to establish publicly by a préponderance: of the evidence what happened with respect’to ‘a’
particular event--as often is the case in congressional or.inspector genera] investigations, or in civil litigation. That is .
not the goal of the independent counsel. Instead, an independent counsel is appointed only to investigate certain
* suspected- violations of federal criminal law in order to deteriiine whether criminal violations occurred, and. to
- prosecute such. violations if they did occur. That goal--to détermine whether criminal violations occurred-+is qu1te
' dlfferent from the goa] of i issuing publlc conclusions regardmg a particular’ event [FN64] '

On ‘the other hand, asis reflected in § 595(c),, there is'a strong sense that evidence of the conduct of executlve -
branch officers should not be concealed, at least not from Congress, which is constitutionally assigned the duty to

determine their fitness for office. Thus, any information gathered with respect to executive bratich officials that could - .

reflect negatlvely on their fitness for office should be disclosed to Congress (not dissimilar to the manner in which -
FBI background information is disclosed when'a nomination is. pending). The statutory language proposed by this- .
© article thus attempts to iricorporate the best of § 594(h) and § 595(c), to eliminate the worst, and to ensure that, on
the one hand, miscreants not serve in the executive branch, and on the *2157 other, that personal privacy and
reputation not be sacrlﬁced unnecessanly and un\msely

E INVESTIGATION AND PROSECUTION OF THE PRESIDENT

This amCIe proposes the followmg statutory ]anguage to establish that a sitting Pres1dent cannot be 1ndlcted .
.~ - The President of the United States.is not. subject to indictment or information under the laws of the United States
+ while he serves as President. The statute of lmntatlons for any offense against the United States committed by the - -
Pre51dent shall be tolled whlle he serves as President.
The supposed poht1c1zat10n of 1ndependent counsel 1nvest1gat10ns occurs prlmarlly in those 1nvest1gat10ns where -
the President is-a target or a potential defendant; those investigations quickly bécome politicized because ‘of the
“threat that the President might be: indicted.. As will be explained, a serious question exists as to whether the
Constitution permits the indictment of a sitting President. Regardless how the Supreme Court ultimately would rule
on that question, however, Congress. should enact’ leglslatlon clarifying the proper procedure to follow when there are
serious allegations of wrongdoing against the President. In particular, Congress should clarify that a sitting President -~
is not subject to criminal indictment while in office. Such legislatiori not only would go a‘long way towards
- disentangling the appearance of politics. from special ‘counsel investigations, -it also would greatly expedlte those :
1nvest1gat10ns where the Pres1dent otherw1se would be one of the subjects of the mvestlgatlon [FN65] ‘

-In an mvestlgatlon of the Pre51dent hlmself no Attomey General or spec1a] counse] will have the necessary
credibility to, avoid the inevitable charges that he is politically motivated--whether in favor of the President or against
him, depending on the individual leading the investigation and its results: In terms of credlblllty to large segments: of
the public (whose support is necessary if a President is to be indicted), the prosecutor may. appear too sympathetic or o
too aggressive, too Republlcan or too Democrat too 11bera1 or too. conservatlve ; :

The reason for such political attacks are 0bv1ous The indictment of Pre51dent would be a disabling experience for
the- govemment asa whole and for the President's polmcal party--and thus also for the polltlcal €COonomic, soc1a1
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. diplomatic, and military causes that the Presrdent champrons The dramatrc consequences mv1te mdeed beg, an all-’

" out attack by the innumerable *2158 actors who would be adversely affected by such a result: So it is that any
_ number of the President's allies, and even the Presidents themselves, have criticized Messrs, Archibald Cox, Leon

Jaworskr Lawrence Walsh and Kenneth Starr--the four modern special prosecutors to investigate presrdents

The Constitution of the Umted States contemplated at least by 1mp11catron what modern practrce has ‘shown to be.
the inevitable result. The Framers thus appeared to. anticipate. that a President who commits serious wrongdomg‘
should be impeached by the House and removed from office by the Senate--and then prosecuted thereafter. The’

».Constrtutron itself seems to dictate, in addition, that congresslonal investigation must take place in lieu of' criminal ]
investigation when the President is the subject of 1nvest1gatron and that crlmmal prosecution ¢an occur only after the -

Presrdent has left ofﬁce [FN66]

. Watergate Spec1al Prosecutor Jaworskl concluded for example that: "the Supreme Court, 1f presented with the
" question, would not uphold an indictment of the President for the crimés of which he would be accused."

Accordingly, he thought it would be 1rresponsrble conduct to recommend that the grand jury return an indictment
against the President. He based this conclusion on the arguments presented to him: . :
[Tlhe unpeachment process should take precedence over a criminal 1nd1ctment because the Constrtutlon was
ambrvalent on this point and an indictment provoking a necessarily lengthy, legal proceedrng would either compel the
President's resignation or substantially cripple his ability to function effectively in the domestic and foreign fields as -

the Nation's Chief Executive Officer. Those  consequences, it was argued, should result from the unpeachment .

mechanism explicitly provided by the Constitution, a mechanism in wh1ch the elected representatives of the publ1c

* conduct prelunmary inquiries and, in the event of the frlmg ofa blll of unpeachment of the President, a.trial based "
~ upon all the facts. [FN67] .

Presrdent Nixon srmrlarly argued that "[w]hatever the grand jury may cla1m about a Pres1dent its" only poss1ble;

* proper recourse is to refer such facts, with the consent of the court, to- the House and leave the: conclusions of

criminality to that body which is constitutionally empowered: to make them." [FN68] As Solicitor General, Robert-

* Bork reached the same conclusion, arguing that.a Vice President could be criminally prosecuted, but'that the

President could not. [FN69] Judge George MacKinnon, too; argued that."a President is subject to the criminal *2159

. laws, but only.after he has been impeached by the House and convicted by the Senate and thus removed from office."
" [FN70] To indict and prosecute a President or to arrest him before trial "would be constructively and effectively to '
‘remove him from office, an action prohrbrted by the Impeachment Clause. A President must remain free to travel, to
“meet; confer and act.on-a continual basis.and be unrmpeded in the drscharge of his constitutional duties." [FN71] -
‘Therefore, he concluded; " t he real intent of the Impeachment Clause; then, is to guarantee that the Presrdent always

will be-available to fulfill his const1tut10nal duties."” [FN72]

The Supreme Court's decrsron in Clmton v. Jones [FN73] mdrcated that the Pres1dent is subject to prrvate lawsuits
to remedy individuals harmed. But the Court's decision does not apply to criminal proceedings against the President;
which seek to enforce public, not private, rrghts ‘The Court thus repeatedly referred in its opinion to ' private" actions -
against the President. [FN74] : '

The constitutional mechanrsm of 1mpeachment recognrzes at least 1mp11c1tly, that cr1mrnal prosecutlon ofa 51tt1ng

' President is fraught with peril-- virtually untenable as a matter of practice and unwise as a matter of policy. The

President is ot simply another individual. He is umque He is_the embodiment of the federal government and the

- head of a political party. If he is to be removed, the entire: government likely would suffer, the military or economic -
.. consequences to the nation could be severe, and the President's political party (and the causes he champions) would

almost certainly be devastated: Those repercussions, if they are to occur, should not result from the judgment of a
single prosecutor--whether it ‘be the Attorney General “or special. counsel--and” a. single jury. Prosecution .or
nonprosecutron of a President is, in short, inevitably and unavoidably a polrtrcal act. [FN75] Thus, as the

- Constitution suggests, the decision about the President while he is in office should be made where all great natronal
" . political Judgments in our country should be made—-rn the Congress of the Unrted States '

*21 60 The words of Alexander Hamrlton rlng as true today as they d1d two centurres ago: ‘ - :
[O]ffenses which proceed from the rmsconduct of publrc men, or, in’ othcr words from the abuse or vrolatron of'
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some publlc trust ... are of a nature Wthh may wrth pecuhar proprlety be denormnated POLITICAL . The -
'_‘prosecutron of. them, for this reason, will seldom fail to agitate the passions of the whole community, and to d1v1de it
© . into parties more or less friendly or inimical to the accused. I many cases it will cornect itself with the pre- existing’
' tfactlons and will enlrst all the1r ammos1t1es partrahtres 1nﬂuence and interest on one “side ¢ or on the other [FN76] -

' Investlgatlon of the Presrdent Harmlton stated, is a klnd of "NATIONAL INQUEST" and "[1]f this be the de51gn of
* it, who can so properly be the inquisitors for the nation as the representatlves of the natlon themselves " [FN77]

“The Federalrst Papers thus suggest the ill wisdom of ‘entrustmg the power to Judge' the Presrdent of the Umted,States-

to a single person or body such as an independent counsel: The discretion "to’doom to honor or to infamy the most

confidential and the most d1st1ngulshed characters of the comrnumty forbids the commitment of the trust to a2 small

- number 'of persons." [FN78] In the const1tut10nal debates, Gouverneur Morris explained that the Senate should try

impeachments, and that the Presrdent would be liable to prosecutron afterwards. [FN79] The Federalist Papers -
similarly point out that:

the punishment which may be the consequence of convrctlon upon nnpeachment is not to termmate the» P'

chastisement of the offender. ‘After havrng been sentenced to a perpetual ostracism from the -esteem and confidence *
and honors and emoluments of his country, he will still be liable to prosecutlon and pumshment in the ordrnary’
course of law. [FN80]

Hamilton further noted that the checks ona Pre51dent include that he shaII be "11ab1e to be 1mpeached trled and, e

removed from office; and would afterwards be 11ab1e to prosecutron and pumshment in the ordinary course of law

- [FNg]]

Thus, the Framers explained the wisdom, and perhaps also the constrtutronal necessity, of the idea that pubhc
judgment with respect to the President be *2161 rendered not by a prosécutor or jury, but by the Congress. A

" prosecutor acts to vindicate harm to the public, not to any private individual (unlike in a civil case such as Clinton v. . ;.

Jones). The decision to vindicate harm to the public caused by the Presrdent no matter how he caused it, should, -

rbelong to the Congress in the ﬁrst instance.

‘ Why is the President drfferent from Members of Congress or Supreme Court Justices or Cabinet officials? The’ S

- Constitution vests: the entire executive power in.a. single President: the powers of the Commander in Chief of the. -

- Army and the Navy, the power to comimand the Executive Departrnents the power shared- with the Senate to make
treaties and to appoint Ambassadors, the power shared with the Sénate to appoint Justices of the Supreme ‘Court ard -

. -other civil officers, the power and responsrbrhty to’ execute the Taws, ‘and the power to grant reprieves and pardons
‘ ,[FN82] .

. While federal prosecutors have credibly prosecuted Cabinet. ofﬁ'ce‘rvs' White House officials, and other friends and
associates of. the President, a credible. determination by a‘federal prosecutor to indict (or not indict) the ‘President

hlmself would be nigh nnpossrble The experlence of recent years has only relnforced the: w1sdom of the Framers

What then, should happen" When nonfnvolous allegatlons or ev1dence of wrongdomg by the Presrdent is recerved S
' v-by a prosecutor, ‘that evidence. should be forwarded to .the House of Representatlves If Congress declines ‘to:
“investigate, or to impeach and rémove the President, there can be no criminal prosecution- of the President at least
-until his termin office expires. [FN83] (Most criminal investigations include multiple. potential- defendants so the

criminal investigation as a -whole generaIIy might ‘proceed, depending on: the circumstances.) As an extreme

hypothetical, some might ask what would happen if the President murdered someone of ‘committed some other = )
"dastardly deed. In such a case, we can expect that the President would be qurckly impeached, tried, and removed; the

criminal process then would commence against: the Presrdent There is sunply no danger that such crrmes would go' ’

. cnnnnally unpunlshed the only questlon is when they can be pumshed

F. THE PRESIDENT S PRIVILEGES

The followrng statutory language is proposed ' :
- In response to a federal grand jury or crrnnnal trial subpoena sought by the Unlted States no court of the Unrted_
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" States shall enforce or recognize'.;a privilege' claimed by the President in his official capacity, or by an Executive 4
department or agency, except on the ground of national security, or as provided by federal statute or rule that refers

~ specifically to the privileges *2162 avallable to govemment ofﬁc1a1s or agenc1es in grand ]ury or criminal tr1a1
proceedmgs - » ‘

One major cause of delay in 1ndependent counsel mvestrgatrons has been the repeated assertion of v vanous executive

privileges. The pr1v11ege assertions not only-force the President and various independent counsels into  adversary .
 postures, but they also have undermined the.independent counsel's ability to conduct an expeditious and thorough
. investigation. During the last quarter- century, the federal courts have resolved many of the executive privilege issues

that have arisen during criminal investigations. [FNB4] In particular, the Supreme Court's 1974 decision in United
States v. Nixon, [FN85] the Eighth Circuit's 1997 decision in In re Grand Jury Subpoena Duces Tecum, [FN86] and

- Judge Silberman's 1990 concurrence in United States v.-North [FN87] (as well as-a subsequent 1997 D.C. Circuit -

decision in In re Sealed Case [FN88]) have essentially defined the boundaries of the executive privilegés that. the

President miay assert in federal grand jury or criminal proceedings. The result of those cases is clear: the courts may

not enforce a President's privilege -claim (other than one based on national securlty) in response to a grand jury
‘ subpoena ora crlmmal tr1a1 subpoena sought by the Umted States :

o Any dire'claims that this rule disables the Presidency are¢ overstated, moreover, because the President.is always free -
to withhold other sensitive or critical information if he finds it necessary: [FN89] To do-so, a President must order
. the federal prosecutor not to seek the information and must fire the prosecutor if he refuses (as President Nixon fired
~ Archibald Cox). . [FN90] Such’ action would surely focus :substantial public attention on the President's privilege
claims, but if the President's argument’ is.as strong as he purportedly believes, he should (and must) be able to explain

it to the Congress and the public. But Nixon, ‘and the cases since Nixon, establish that the President cannot rely on =

the courts to protect him except with respect to natronal security mformatlon [FN91]

"*2163 The current law of govemmental privileges ava11ab1e In crlrmnal proceedlngs derives from two sources: (1)
Section 535 of Title 28, which requires all executive branch officials to disclose any information to law enforcement

regarding possible criminal activity by a member of the executive branch, thus. overriding any purported common-_

law privileges available to the Presidént; and (2) the Supreme Court's decision in Nixon regarding the scope of the
: constitutional executive prrvrlege for pres1dent1a1 communications ‘available to the President under art1cle 1I of the
 Constitution. »

L Non-ConStitutional Executiye Privileges S

Federal Rule of Evidence 501 provides that pr1v11eges in federal ¢riminal. trials and grand jury proceedmgs are_
"governed by the principles of the common law as they may be interpreted by the courts of the Urited States in the
. light of reason and experience” except as."provided by Act of Congress" or the Constitution: Section 535(b) of Title
28 makes clear for purposes of federal criminal proceedings that the President may not maintain any common-law
privilege.claim such-as the governmental attorney-client and work product pr1v11eges that Pres1dent Clinton asserted
in the Whitewater investigation. The statute provides: '

Any information, allegation, or, complaint received in a department or agency of the executive branch of the
- Government relating to violations of title 18 involving Government officers and employees. shall be expedltlously
o reportedly to the Attorney General by the head of the department or agency [FN92] ‘

In its dec1s1on in In re Grand Jury Subpoena “the Elghth C1rcu1t labeled the statute s1gn1f1cant " and stated that
"executive branch: employees_ including attorneys," have a duty ‘to. . report 1nformatron relating to c_rmnnal

o wrongdoing. [FN93]

Some have attempted to dlsrmss this statute, argulng that it contains an 1mp11c1t exception for 1nformat10n received.
by government attorneys: [FN94] That *2164 argument contravenes the clear and all-‘encompassing language of the
- statute. The statute contains no distinction between information obtained by government attorneys and that obtained
.by other government employees. In addition, Congress included a specific exception to this disclosure obligation for -
"class es of information" as to which the Attorney General "directs otherwise,” [FN95] and the Attorney General has -
not exempted mformatlon obtamed by government attomeys representmg the govemment As a matter of elementary
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statutory construction, that exp11c1t exception confirms the statute s plam meanmg--and no further exceptlons can be
Judlclally inferred or created. [EN96] L ‘ 0

"The 1eg1slat1Ve history supports. that conclusion as well. The House Committee Report accompanying § 535 stated
-that "[t]he purpose” of the provision is to "require the reporting by the departments and agencies: of the executive
branch to the Attorney General of information coming to their attention concerning any alleg_ed irregularities on the
‘part of officers and employees of the Government." [FN97] The report emphasizes that " i f the Attorney General or
the Federal Bureau of Investigation undertakes such irivestigation, they should have complete cooperatlon from the
department or-agency concerned.” [FN98] The Justice Department supported the legislation:
The Department of Justice urges the prompt enactment of the measure, for: such legislation will emphasize the
congressional intent that the chief law- enforcement officer of the Government is to have free access to all units
thereof for the purpose of ferreting out personnel criminally violating their trusts and oaths of office.-[FN99]

"In add_ition, the' President's 'ofﬁcial counsels have traditionally recogni’zed:this obligation. For example, L10yd

Cutler, who served as White House Counsel in two"Administrations, has stated that there can be "problems relating -

to misconduct that you learn about somewhere in th'eaWhite’House or elsewhere in the_GoVernrnenti;"v[FNlOO] Mr.
Cutler noted that there is a "Government rule of making it your duty, if you're a Government official as we as lawyers
. are, a statutory duty to report to the Attorney General any evidence you run into of a possible *2165 violation of a
. ¢riminal statute.” [FN101] Mr. Cutler further remarked that " w hen you hear of a charge and you talk to someone in

- the White House ... about some allegation of misconduct, almost the first thing you have to say is, ‘I really want to .

- know about this, but anything you tell me I'l have to report to the Attorney General." [FN102]

Similarly, twenty-five years -ago, after White House Counsel John Dean had resigned, Robert Bork was ‘asked:
whether he would consider becoming President Nixon's official White House Counsel. Bork asked Chief of Staff
Alexander Haig whether he would be on the government payroll and was told that he would be. He then explained to
_ Haig that "[a] government attorney is sworn to uphold the Constitution. If I come ‘across evidence that is bad for the

president, I'll have to turn it over. I won't be able to sit on it like a prlvate defense attorney. " [FN103] (Bork
- ultimately d1d not receive the _]Ob) s :

In the same vein, the 1993 White House report on the Travel Office eplsode stated that "Whlte House personnel '

may find that they have information about a possible violation of law. If there is a reasonable suspicion of a crime :
about which White House personnel may have knowledge, the initial communication of this information should be
. made to the Attomey General, the Deputy Attorney General, or the Associate Attorney General." [FN104]

" 'Some have argued against this cornmonsense conclusmn porntmg for apparent support to several unpublished
Ofﬁce of Legal Counsel (OLC) memoranda--but. the Eighth Circuit quickly-and correctly concluded they were totally
inapposite. [FN105] The OLC memoranda do not apply to situations where a.government attorney represents a

government agency and leams mformatlon durmg *2166 the course of her official representatlon of that agency. ‘

[FN106]

n short, § 535 refutes any-claim of an executive common-law privilege (including a governmental attorney-chent-f '

. or ‘work product privilege) in federa] criminal proceedlngs in response toa grand jury or trial subpoena sought by the "

Unlted States.’
2. Constltutlonally Based Executlve Pr1v11eges »

Section 535 of course, does not prevent the President from asserting constitutionally based privileges In United
*States v. Nixon, [FN107] the Supreme Court applied the executive privilege for presidential communications, which

the President had ‘asserted in response to.a criminal trial subpoena sought by the United States. For purposes of .

criminal cases wherethe United States has sought a subpoena the Court concluded that executive. privilege protects
only national security and forelgn affalrs 1nformatlon [FN108] :

The. dispute in Nixon arose in connection with'a crnmnal trlal of sevén individuals, including forrner White House
officials. The District Court 1ssued a tr1a1 subpoena sought by the United States. (represented by the spec1al
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o .'prosecutor) to obtain tape recordmgs of conversatrons among: Presrdent eron and various-high-level Wlnte House -
" officials, including White House Counsel John Dean. [FN109] President Nixon resisted productlon of thc tapes,
citing the executive pnvrlege for pre51dent1al communrcatrons : 3

‘In the Supreme Court, Pre51dent leon argued that the subpoena did not meet the threshold requlrements under
Federal Rule of Criminal Procedure 17 of relevance and admissibility. [FN110] He also asserted executive privilege,
citing article 1I of the Constitution. [FN111] President Nixon contended that the executive privilege. for presidential
communications was absolute and that the courts could not. compel productron of the tapes. Even if the privilege
were not absolute and "even if an ev1dent1ary showing as required by Rule 17(c) had been made as to each of the
requested items," President Nixon argued-that "the Special Prosecutor must demonstrate a unique and compelling

.need to overcome *2167 the privileged nature of the materials." {FN112] President Nixon thus argued in the
" alternative for some heightened showing, not dissimilar to the standard applied by the D.C. Circuit in Nixon v.
Sirica, where the Court of Appeals held that the pr1v1lege claim of President leon was overcome by the ! umquely
powerful” showrng made by the spec1al prosecutor [FN1 13]

The Supreme Court found that the speclal prosecutor had met the relevance and adrnissibility reduirements of

Federal Rule of Criminal Procedure 17 for trial subpoenas: "there was a sufficient hkelrhood that each of the tapes -

contains conversations relevant to the offenses charged in ‘the indictment" and there was "a sufficient prelnmnary
showing that each of the subpoenaed tapes contams evidence admissible with respect to the offenses charged in the
indictment." [FNl 14} :

~ The Court'recogmzed, based on Article II, a-"presumptive privilege for Presidential communications." [FN115]7 " -
The privilege derived, the Court said, from the” Constitution and from the "valid need for protection of
communications between high Govérnment ofﬁcrals and those who ‘advise and assist them"--the "importance” of
- .which "is too-plain to require ﬁ]rther discussion." [FNl 16] The Court stated that "'t he expectation of a President to
the conﬁdentralrty of his. conversat1ons and correspondence . hag all the values to which we accord deference for the
pnvacy of all citizens and, added to those . values; is the necessrty for*protection of-the publrc interest-in candid,
objective, and even blunt or harsh opinions in Presidential decisionmaking." [FN117] The privilege, the Court said, -
was "fundamental to the operation of Governrnent and 1nextrrcably rooted in the separatlon of powers under the
“Constitution.” [FN118] - :

However the Court stated that-the tapes by Pres1dent Nixon's concession, d1d not reveal nnl1tary or d1plomat1c .
secrets and thus did not implicate-the President's authority "as Commander-in-Chief and as the Nation's organ for -
foreign affairs." [FN119] The Court’ therefore found: that- ‘the’ Presrdent possessed only a’ "generalrzed mterest in”
conﬁdentlalrty " [FN120] T : :

The Court then struck the balance between the’ Presrdent's generalrzed interest in conﬁdentrallty and the “need for
relevant evidence in criminal trials." [FN121] In this regard, the Court said it was important to distinguish the need
for evidence in criminal proceedings from the need for evidence .in congressional proceedmgs civil cases, or
Freedom of Information Act (FOIA) actions. In the latter situations, it may well be that the executive privilege for
presidential *2168 communications:is absolute (or in the case of congressional subpoenas a nonjusticiable question).
~"However, the- crlrmnal context is different. As the Court emphasized, the traditional commitment to the rule of law is
' "nowhere more profoundly manifest than in our view that the twofold aim of criminal )ustlce is that guilt shall not
es¢ape or innocence suffer.” [FN122] The Court further noted that " t he need to develop all relevant facts in' the

. adversary system is both fundamental and comprehensive. .. To. ensure that justice is done, it is imperative to the -

" function of courts that. compulsory process -be" avallable for the productlon of evrdence needed erther by the -
: prosecut1on or by the defense " [FN123] :

The Court then held that the . need Jfor relevant evrdence in crnrnnal proceedmgs outwerghed the Presrdent'
"generalized interest in conﬁdentralrty unless the executive’ privilege claim was founded on a claim of state secrets
[T]he. allowance of the privilege to withhold evidence that is demonstrably relevant in a criminal trial would cut -
“deeply into the guarantee of due process of law and gravely impair the basic function of the courts. A President's.
- acknowledged need for confidentiality. in the communications of his office is general in ‘nature, whereas the
: const1tut1onal need for productron of relevant evrdence ina’ crrmmal proceedmg is specific and central to the fair
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‘adjudication of a partrcular cnmrnal case in the admmrstratron of. Justrce Wrthout access to specific facts a cnmmal

prosecution may be totally frustrated. The President's broad interest in conﬁdentrahty of communications will not be
vitiated by disclosure of a limited number of conversatioris prelnmnarlly shown to have some bearlng on the pendlng
criminal cases. ‘

- We conclude that when the ground for assertrng prrvrlege as'to subpoenaed materials sought for use in a crlnunal
trial is based only on the generalized interest in confidentiality, it cannot prevail over the fundamental demands of -
due process of law in the fair administrationof criminal justice. The generalized assertion of privilege must yield to
the demonstrated specrfrc need for evrdence 1n a pendrng cnmrnal trlal [FN124]

The Court thus accepted neither Presrdent Nixon's pnmary argument that the pnvrlege was absolute nor his
secondary argument that the Special Prosecutor must show a "unigue and compelling need" to obtain the tapes. The

. Court found that the showing under Rule 17 itself demonstrated a need sufficient to obtain non-state secret

presidential communications in criminal proceedings. The Court thus.ordered that, upon remand; "[s]tatements that
_meet the test of admissibility and relevance” must be produced to the special prosecutor. [FN125] Nixon, in short, .
held that the showing required under Rule 17 (relevance and admissibility for a trial subpoena; relevance fora grand - -

- jury subpoena) itself demonstrates the specrfrc need for ev1dence that overrides the Presrdent' *2169 general need

for conﬁdentrahty [FN126]

Lest theré be any doubt about the meaning of leon a foray into mternal memoranda available from the Library of »
Congress provides historical ‘confirmation, The -Court' specifically’ and- consciously rejected the suggestlon of

"President Nixon and the D.C. Circuit in*Nixon v. Sirica that there be a ‘case-by-case balancing test in which the -
-~ prosecutor or grand jury must make some particularized, compellrng showing in addition to the showing requrred by - .

Rule 17. The memoranda among the. Justices reveal ‘some initial disagreement regarding this precise question, with
Justice Byron White belng in. favor of:the position ultimately adopted and Justice Lewis Powell favoring some
undefined higher showing of need.-The case was argued on July 8, 1974 On July 12, Justice Powell wrote to the
Justices that "[w]e were not ent1rely in agreement as to the standard to be met in overconung the prrvrlege " [FNl 27] :

: Justice White wrote onJuly 15, 1974:

[T)he prrvrlege does not extend to evrdence that is relevant and admrssrble in a criminal prosecutron The public
interest 'in enforcing its laws 'and the rights of defendants to make their defense supply whatever necessity or
compelling need that may bé required to reject a claim of privilege when theré has been a sufficient showing that the

 President is in possession of relevant and admissible evidence. ... I, therefore, differ with Nixon v. Sirica insofar as it

held that the Special Prosecutor must make some specral showmg beyond relevance and adrrnssrbrhty ‘Necessarily,
then, the trial Judge who followed leon v. Sirica, drd not apply the correct standard in this case. [FN1 28]

After the Chlef Justrce crrculated anew draft that st111 drd not fully accord with Justlce Whrte S views; Justlce Whlte '

-~ wrote the Conference on July 18, 1974: .
' [The current draft] impl[ies] that there must be' a compelhng :need for the material to overcome presumptlvely SR
: pr1v1leged executive documents. I take it-that you- are suggesting ‘that there is a dimension to overcoming the -

prrvrlege beyond the showing of relevance and adrrnssrblhty This makés far too much of the general privilege-rooted

-in the need for confidentiality, and. it is not my understanding -of the. Conference vote. As I have already indicated,

my view is that relevance and admissibility themselves provide whatever compellrng need must be shown. I would
also doubt that the Prosecutor has made any showing of necessrty beyond that of : relevance and admissibility.

- [PN129]

. *2170 Justice White felt suﬁ'rcrently strong about this i issue to add that "1t is llkely that I shall wnte separately 1f
* your draft becomes the. oplmon of the Court." [FN130] ’ '

s On July 22, Justice Potter Stewart crrculated an alternatrve draft on the prrvrlege issue containing the suggestlons of

Justice Whiite. The draft no longer contained any reference to a heightened standard, and the cover memo indicated

- r'that the opinion had recelved the approval of Justices White and Thurgood Marshall. The Chief Justice then. quickly
_incorporated the Stewart section into his opinion and recirculated the entire. draft the next day, July 23 All of the & '
- Justices then Jorned and the oprmon was issued on July 24, 1974 [FN131] e

* This- 1nterpretat10n of leon was advanced by Judge Sllberman in hlS 1990 concurrence in Unrted States v. North
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[FN132] The district court in that case, Judge S1lberman noted had mterpreted Nixon as constructlng a very h1gh
" barrier to a criminal defendant who wishes to call a President or ex- President who, it is asserted, will give evidence
relevant to the defense.” [FN133] Fmdmg "it instructive to note how easﬂy the Court in Nixon was satisfied that the
* tapes sought by the Spec1al Prosecutor ... were relevant " Judge Silberman indicatéd that in cases where national
security is not asserted, no special showmg other than relevance is necessary even aﬁer executive privilege is
clalmed [FN134] Judge Silberman continued: '

. To be sure, the Court used the language ' essentlal to the _]ustlce of the pending criminal case’ and "demonstrated .

specific need for evidence" in describing what was needed to overcome the President's qualified privilege. But the
Court does not appear to have meant. anything more than the:showing that satisfied Rule 17(c). Nowhere in the
opinion does the Court ever describe any offer by the Special Prosecutor other than the rather perfunctory showing
of relevance .... Even in the section of the opinion dealing - with executive privilege, the Court stated that "the

President's broad interest in confidentiality *2171 of communications will not be vitiated by disclosure of a limited -

number of conversations preliminarily shown to have some bearmg on the pendmg criminal cases." [FN135]

In the. 1997 dlspute between Pres1dent Clmton and the Wh1tewater Independent Counsel over the governmental
attorney-client privilege, the Eighth Circuit addressed President Clinton's contention that Nixon set forth some higher

standard for executive branch documents than that requlred by Rule 17. The Court concluded othervvlse stating that o
"Nixon is indicative of the general principle that the government's need for confidentiality may be subordinated to
the needs of the government's own criminal justice processes." [FN136} The Court stated that it "doubt ed " that a'

case-by-case need determination "constitutes the proper need threshold" set forth in Nixon. [FN137]

The D.C. Circuit also addressed an executive ‘privilege dispute between the President and Independent Couns_el
Donald ‘Smaltz in the investigation of former Secretary of Agriculture Michael Espy. [FN138] The decision is

- essentially in accord with the above analysis, although ceitain parts advance a slightly different articulation. In -

particular, noting Judge Silberman's opinion in North, the court first opined that it would be "strange" if leoh,
required nothing more to overcome the presidential: pr1v1lege than the showing required by Rule 17, because then the

privilege "would have no practical benefit.". [FN139] Of course, Nixon indicated that the privilege may well be .
absolute in civil, congressional, and FOIA proceedmgs itis only in the discrete realm of crumnal procecdmgs where_ ’
- the pr1v1lege may be overcome. [FN140] : : B

.
... In dny event, any dlfference between Judge Sllberman and this:D. C Clrcult panel is more apparent than real, more
*procedural than substantive. At the outset, it is significant that the Court specifically rejected the President's

argument that "the information sought must be shown to be critical to an accurate judicial determination." [FN141]

That argument, the Court said, "simply. is incompatible with the Supreme Court's repeated emphasis in Nixon on =

the importance *2172 of access to relevant evidence in a criminal proceedmg " [FN142] The court concluded that in

. grand jury cases where national security is not at issué and where the Rule 17 standard is satlsﬁed presidential

communications can be obtained, first, if "each discrete group of the subpoenaed materials likely contains important
evidence," and second if the evidence "is not available w1th due dlllgence elsewhere " [FN143]

The court stated that this first component "can be expected to have. lumted xmpact " [FN144] In the grand jury o
setting, moreover, "the fact that evidence covered by the pre51dent1al communications privilege may be inadmissible -

should not affect a court's determination of the grand jury's need for the material. " [FN145] The court further ‘stated
that the second component also will be “easily" satisfied when "an immediate White House advisor is being
investigated for criminal behavior." [FN146] Even in cases where a person outside the White House is under
investigation, the court said that this second component still will be satisfied when the proponent can "demonstrate a
need for information that it currently possesses, but which it has been unable to confirm or disprove." [FN147] Of

course, that showing can be made in virtually all investigations--few facts are ever fully confirmed or disproved. The -

court ﬁthher stated that this standard would not unpose "too heavy" a burden on the subpoena proponent [FN148]
In short, the D.C. C1rcu1t opinion does not dev1ate in substance from leon the Elghth ‘Circuit's opinion, or Judge
“Silberman's approach it differs, if at all, only with respect to the time when relevant mformatmn can be obtalned as
the court itself recognized. [FN149] : .

3. The Relevance of Nixon to a Cla1m_of Governmental Attoméy_—Cli_ent}or Work Product Privilege
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‘Nixon is 1mportant not only for constltutlonally ‘based privileges, but also because it estabhshes a principle that
applies to other common law privilege claims that the President might raise. For example; even if § 535 of Title 28
‘were erased from the U.S. Code, Nixon itself demonstrates, as the Eighth *2173 Circuit held, that any claim of
.govemrnental attorney- c11ent or work: product pr1v11ege “would- be sumlarly overcome .in federal- cr1m1na1'
,proceedmgs : ‘ »

The judicial process in this. country 1s deeply committed to the principle that "the~public ... has-a right to everyv

e [person's] evidence.” [FN150] Because testimonial privileges "obstruct the search:for truth," there is'a "presumption

against the existence of an asserted -testimonial privilege." [FN151] Privileges thus "are not lightly created nor

expansively construed.” [FN152] In light of these settled principles, the Supréme Court has recognized privileges, or - o

applied them in a particular -setting,. only ‘when the. privilege” (or application thereof) is historically rooted or
. recogmzed in the vast majority of the states, and is Justlﬁed by ovemdmg pubhc pohcy con51derat10ns

In crlmmaI proCeedmgs, a govemrnental atto'rney-chent or work product pr1v1lege has no roots whatsoever Theré is

‘no_case, statute, rule, or agency opinion suggesting that a department or agency of- the United Statés (or any state

. governmental entity) can maintain a full- blown' govemmental attorney- client or work product pnv1lege n federal _
“criminal or grand j Jury proceedings. [FN153] R R »

leon moreover, held that even the deeply rooted and constltutlonally mandated executive pr1v1lege for
. presidential commumcatlons did not ovemde the need for relevant evidence in Criminal proceedmgs except whena -
specific claim of national securlty was at issue. The. decision in Nixon demonstrates that a governmental attorney-.
~ client and work product privilege (the other two: pr1v11eges that have been’at issue in.investigations of executive
~branch officials) also cannot overcome the need for relevant evidence in criminal proceedings. If the constitutionally
“rooted executive privilege for presidential communications is overcome by the need for relevant evidence in criminal
_proceedings, the result cannot. be different for a newly conce1ved governmental attorney-client and work product
'pr1v1lege A fortiori, a governmental attomey—chent or work product pr1v1lege falls in federal crlmmal proceedings.

s, The Pohcy of Executlve Pr1v1leges

Section-535, the Eighth Circuit dec151on and the Supreme Court dec1s1on in Nixon demonstrate as.a matter of law'

" that the only executive privilege currently valid against the United States in federal criminal proceedings is a national’
‘security/state secrets privilege. As a policy matter, that rule reflects the propet *2174 balance of the President's need
. for conﬁdentlahty and the government s interest in obtammg all relevant evidence for crlrmnal proceedlngs

Govermnent ofﬁc1a1s even government attorneys, are, public: ofﬁcrals who work for the people Any claim to
confidentiality against the United States stands on a radlcally different footmg than a claim'made by a private party.
The Supreme Court recognized the difference between such pubhc and prrvate respon51b111t1es in declmmg to apply
an attorney-like privilege to an accountant's work papers

The -Hickman work-product doctrine - was founded upon the private attomeys role as the chents conﬁdentlal
_adviser and advocate, a loyal ; representatlve whose. duty it is to present the client's case in the most favorable poss1ble
light. ... [T]he independent auditor assumes a public Tesponsibility transcending. any employment relationship with
. the c11ent ..~ This "public watchdog" function demands that the ‘accountant maintain total independence from the
client at all trmes and requires complete ﬁdehty to- the pubhc trust. To insulate from disclosure a certified pubhc
accountant's interpretations of the client's ﬁnancral statements would be to ignore the 51gmf cance of the accountant's
o ’role asa drslnterested analyst charged w1th pub11c obhgatlons [FN154]

' For thrs same reason, in addressmg the ‘nafrow questlon of a govemmental attomey—chent prrvrlege respectedv

" commentators and the American. Law Institute (ALID) re_]ect ‘equating private corporations with public entities. The. ©

McCormick -treatise states that “[w)here the entity in question is governmental ... significantly different
considerations appear " [FN155] Professors Wright and Graham note that “the costs of the government privilege may
‘be veryhigh. ... L egitimate claims for governmental secrecy should all be worked out in the context of the existing
_ pr1v11eges for secrets of state and-official information." [FN156] Indeed, the ALI's Restatement (Third). of the Law
" Governing Lawyers states that the rules for private lawyers do not ‘translate to public lawyers;. instead, " m ore .-

: partlcularlzed rules: may be necessary where one agency of government clalms the pr1v11ege in re51st1ng a demand for © -
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o 1nformatron by another Such rules should take account of the complex consrderatrons of governmental structure .

tradltron and regulatron that are involved." [FN157]

. These.commonsense- proposrtrons led the Elghth Crrcuit ﬂatly'to‘rej ect any claim that a governmental or executive
attorney-client or work product privilege could be asserted against the federal grand jury. The court stated'that the

"general duty of public service calls upon government-employees and agencies *2175 to favor disclosure over
“ concealment." [FN158] Citing Arthur Young, the court explained that " t he public responsrbrlmes of the White.

House are, of course, far greater than those of a prrvate accountant performmg a servrce wrth public 1mp11cat10ns
[FN159] The court added: S

" [TThe strong public interest in honest govemment and-in exposmg wrongdomg by public ofﬁcrals would be il
served by recognition of a governmental attorney-client privilege applicable in criminal proceedings inquiring into

the actions of public officials. We also believe that to allow any part of the federal government to.use its in-house

attorneys as a. shield-against the production of information’ relevant to a federal criminal investigation would.’

Tepresent a gross misuse of publrc assets. [FN160]

- If the law embodred the contrary position, a govemment ofﬁcral (mcludmg the President or Whrte House Counsel) '

safely could tell a White House or other agency attorney (or other official) that he destroyed subpoenaed documents,

paid off potential witnesses, erased a subpoenaed tape, or concealed subpoenaed materials--or ‘worse: The courts
‘have rightly rejected the executive's attempt to conceal such mformatron and Congress should codrfy those results to "

prevent future Presidents: from trymg the same gambrt

Supporters of broad executrve prrvrleges contend that lmntmg prrvrleges wrll have a chrllmg effect—-that the

_.presidency might be disabled and that governmental officials might be less forthcoming to a President or government_
" attorney if they knew that the mformatlon could be disclosed in criminal proceedmgs This argument, however, was

‘rejected by the Supreme Court in Nixon (in the context of the all -encompassing presidential communications -

- ‘privilege) and was rejected by the Erghth Crrcurt (in the context of govemmental attorney-chent and work product
" privileges). :

Iti is surely true that a Presrdent and govemment attorneys must be able to obtain information in order to perform
their functions, but that assertion proves nothing. The interest in gathering facts to perform those functions.does not -
require the furthier step. of concealing facts from a federal grand Jury if they are (or become) relevant to. a federal;

criminal mvestrgatron

As noted above, the dire clarms about the dlsablmg of the presrdency are; false moreover, because the President is

- "v"always free to w1thhold other information if he finds that necessary.-To do so, a President must_simply- order the -

federal prosecutor not to seek the information and fire hrm if he. refuses thus taking polltlcal responsibility for his
, prrvrlege clalms [FN161]

’ The chrllmg-effect argument is illusory, i in any event, because executrve branch employees and attorneys know that
they do not control the ultimate *2176 assertion of pr1v1lege in any forum. [FN162] As a result, the government

employee can have no expectation of confidentiality and no assurance that his communications or work product will '

remain confidential if called for in federal criminal proceedrngs Thus; government employées necessarrly know that
their commumcatlons and work may be drsclosed if relevant to a federal crrmmal mvestlgatron

1

In addrtron the frequency of drsclosure will be low Even i in todays envu'onment the overwhelmjng rnajority of -

White House business and federal agency work’ never comes under grand jury scrutiny. [FN163] Grand jury
-mvestrgatrons obvrously occur more often than crlmmal trrals but grand ‘juries- operate-in secret and thus present
little rrsk of chrllmg partrcular conversations, as the Supreme Court has errrpha51zed [FN164]

Finally, the debate over pnvrleges partrcularly a governmental attorney- c11ent prlvrlege often is framed - in

generalities and fails to consider actual situations where the i issue might arise. There are three basic situations where '
a government attorney or official might obtain mformatron from. other government employees and where the .

C mformatron might become relevant to a: subsequent crrmmal mvestlgatron
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The ﬁrst srtuatr_on occurs when the employee secks advice froma igOVernment attorney or official about his possible
future course of conduct. If the employee. follows the advice and does not commit a criminal act, it i$ hard to see-

~ what chill or harm might be caused by subsequent disclosure of the information. On the other hand, if the employee

ignores the advice and .commits a criminal act, then what possible governmental interest is there in protecting the
employee from the charge that he knew his activity was criminal? Moreover, if the attorney mistakenly advises the

- _employee that a proposed course_of conduct-is' not’ criminal, even the employee will wish that communication

disclosed if he’is(subsequently prosecuted. In the end, the only employee seeking advice about proposed conduct
who will be chilled is the employee who hopes to .obtain a government attorney's blessing for potentially criminal
conduct. That scenario, however hardly Justiﬁes creation'of a far-reaching privilege. :

The second category arises where the employee seeks to discuss past conduct that might be criminal. In that

- situation, of course, the primary interest of the United States is and must be in detecting and prosecuting crime, as the ..
"OLC "repeatedly has emphasized. The United States has no interest in harboring criminals in government

'employment even at high levels. Agency attorneys employed by ‘and: representmg the United States are not

authorized to act as criminal defense attorneys against the United States

*2177 The OLC thus has’ long rejected any suggestron that the United States can participate on both sides of a

‘criminal investigation. [FN165] That explains why there is no tradition suggesting that.a government attorney can_ =

consult with an employee about the employee's past criminal conduct and then refuse to disclose that information to

the federal grand jury. Federal agencies, unlike corporations, are not subject to criminal investigation or indictment
" by the United States, so an agency cannot be adverse to the United States in a criminal prosecution. When an agency

becomes aware of internal wrongdoing, the agency's sole ‘interest is to ferret it out, and there .can be no risk of
endangering a 'govemmental. interest by doing so and by disclosing the results to -federal law enforcement authorities.

- The third situation occurs, not where the employee 1mt1ates conversation but where the agency elicits mfonnation

from its employees- about some- event. Governmnient- agencies -and government agency . attorneys often have a.

legitimate interest in obtaining facts about a-particular event; the fact- gathering process enables an agency head (or. -

delegate) to discipline employees, institute new policies that will prevent similar errors in the future, inform the

- Congress or the public of the.facts, or merely deal with the latest political controversy: Thus, the White House has

conducted numerous internal investigations, as have many agencies and inspectors general. Given the number of

~.such investigations, a far- reaching and novel govemmental attorney-client privilege is, by definition, unnecessary to
~ encourage such activity: [FNl66] Unlike a corporation. (which is subject to indictment), no legitimate government

agency would be, or has been, discouraged from conducting internal factfinding by the knowledge that any evidence
of crime uncovered will in fact be presented to the relevant law enforcement authorities. Indeed, this was the premise

' behind the enactment of Section 535 (and the many 1nspector general $tatutes as well)

CONCLUSION' .~~~

“QOutside federal prosecutors are here to stay. They have existed at least since President Grant's‘Administration’. As

" we have seen over the last fwenty- five' *2178 years, the system of outside prosecutors can make an extraordinary .

-difference in how our nation is governed.. As Justice Scalia stated, the debate over a special counsel is about power--

that is, "[t]he allocation of power among Congress the-President, and the courts in such fashion as t¢ preserve the

T equilibrium the Constitution sought to establish " [FN167]

" The fundamental flaw with the current 1ndependent counsel statute is that 1t creates;’ almost by deﬁmtion a scenario

whereby the President and the independent counsel are adversaries. From that basic mistake flows most of the other

- problems that critics 1dent1fy in the statute. Clarifying the role of the Président in the manner proposed in this article
" would expedite, :depoliticize, and enhance the credibility and effectiveness of special counsel investigations; and

ensure that the Congress alone is directly responsible for overseeing the conduct of the President of the United States

and deterrnining, in the first 1nstance whether his conduct warrants a public sanction

[FNal] Mr. Kavanaugh served as Associate Counsel in the Ofﬁce of the Whitewater Independent Counsel from :

1994 to 1997 and also for a period in 1998, The views: reﬂected in this article are his’ own.
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. [FNl] The Attorney General isa pohtlcal actor as are all h1gh ofﬁmals of the Justice Department In other. words '
the Attorney General supports not only the ideas and policies:of the mcumbent administration but also publicly
supports candldates for electlve ofﬁce who espouse those’ pohc1es : L

[FN2]. Mr. Cox Has noted that the- "normal posmon of the Justice Department 18 "one for defendmg an expandmg
executive pr1v11ege ‘whereas the Special Prosecutor in Watergate and other subsequent investigations "were

- challenging executive privilege. So there are some real conflicts," 67th Annual Judicial Conference -of the United

States Court of Appeals for the Foutth Circuit, The Independent Counsel Process: Is It Broken and How Should It
Be Fixed?, at 138 (June 27, 1997) [hereinafter Fourth Circuit Judicial Conference] (emphasis added). The Justice
Department's brief in the litigation between the President and the Whitewater Independent Counsel Kennetti W, Starr
demonstrated this point. The Justice Department has agreed with neither the White House nor the Independent

* Counsel about the proper. scope of pr1v1]ege See Brief Amicus Curiae for the United States, Acting Through the

Attorney General, Office of the President v. Office of Independent Counsel:at 20, 117 S.Ct. 2482°(1997) (No.
. 96-1783) ("The United States has compelling interests in investigating and prosecuting crimes--inside or outside the
government--and the Justice Department's performance of those tasks is aided by the duty of the President and other
"government officials to report evidence of criminal violations to the Attorney General. At the same time ... the
Pre51dent must have access to legal advice that is frank fully mformed and conﬁdentlal . '

[FN3]. 1975 REPORT OF THE WATERGATE SPECIAL PROSECUTION TASK FORCE, at 137- 38,
[FN4]. 28 US.C. §§591-99(1994) o \

[FN5] The Olymplan term ”mdependent counsel” has ‘always promlsed more than it could dehver Moreover the
term would be inappropriate under the regime proposed here because ' 1ndependen connotes a counsel appomted
outside the Executive Branch and accountable to no. one. The Ethics in Government Act initially called for the -
: appomtment of a "special prosecutor,” but Congress changed the name in 1982 to ' mdependent counsel " The term - -
: spec1a1 counsel" -best captures the posmon and is used here in descrlbmg the proposed regime.. : ‘

[FN6]. 487 U.S. 654 (1988)

[FN7] See George D. Brown, The Gratultles Offense and the RICO Approach to Independent Counsel Jurlsdlctlon o
86 GEO L.J. 2045, 2049 (1998) . ‘ :

[FN8] 78 F.3d 1313 (8th Cir.), cext denled 1 17:8.Ct. 76 (1996)

[FN9] The Justlce Department is a department w1th1n the executlve branch whose head is appomted by the

_ President, See 28 U.S.C. § 501 (1994) ("The Department of Justice i is an executive department of the United States K
* at the seat of Government."); 28 U.S.C. § 503 ("The President shall appoint, by and with the advice and consent of
" the ‘Senate, an" Attorney ‘General of the United States. The Attorney General is' the head of the Department ‘of
Justlce\") . v

L [FNIO] KATY J. HARRIGER THE FEDERAL SPECIAL PROSECUTOR IN AMERICAN POLITICS 153 :
(1992) (emphas1s added) (quotatlon marks onntted) ‘

[FNll] 28US.C.§ 515 (1994); 28 Us. C\ § 543 (1994)

7 [FN12]. See 1nfra fext accompanymg notes 28- 40 s LR S S
' [FN13] 28 US.C. § 592(c)(1)(A) The Attomey General's dec1s1on is _]ud1c1a11y unrev1ewab1e however wh1ch :
- means that threat of impeachment or other congress1onal reta11at10n is the only legally enforceable check requlrmg

- the Attomey General to enforce the law.

: [F.Nl4]. 28 US.C. §- 592(c).;
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V»[I?NI_S]\-. 1d. § 593(b). :

| [ENIG] 1d. § 593(b)(3):

' *[FNZO] 1d. §593(c)

[FN17] Momson 487 U S. at 679

[FN18).- 28 USs.C. § 594(a)(9) The symbollsm of this nomenclature is unportant and should be retamed n: any

future legislation. Criminal defendants (and other critics) 1nev1tab1y try to imply to juries (and the public) that the -

" appointed counsel is somehow an extra-governmental official who does not warrant the same respect.as prosecutors. .
representing the United States. In‘the 1996 trial of Jim Guy Tucker, James McDougal, and Susan. McDougal, for- -

* example, the defendants refused to refer to the prosecutors as the "United States," arguing that "they are independent. -

".Counsel appomted under a special act.” The Court put a quick end to this tactic: "The indictment which was rendered

by citizens of this state, the caption is United States of America versus James B. McDougal, Jim Guy Tucker, and

" “Susan H. McDougal. Mr. Jahn and his associates represent the United States of America. Disregard the ‘comment o

made by Mr. Collins." United: States V. McDougal Tucker and McDougal No LR CR 95 173 Tr at 4525 27 _ o

(ED. Ark. Apr. 11,11996).

[FN19] 28US. c § 594(h)

[FN21] Juhe R. O Sulhvan The Independent Counsel Statute Bad Law Bad Pohcy, 33 AM CRIM L REV 463 v

505 (1996)..

‘[FN22] TERRY EASTLAND ETHICS POLITICS AND THE. INDEPENDENT COUNSEL 134 (1989)
»' [FN23). Fourth C1rcu1t Jud1c1a1 Conference supra note. 2, at 133

‘[FN24] Id :

V[FN25] Reauthorization of the Independent Counsel Law Hearlng on S 3131 Before the: Subcomm on Oversrght of
‘the Senate Comm. on Govemmental Affairs, 102nd Cong 15 (1992) (testunony of George J. Terwilliger TH Deputy

Attorney. General of the United States)
[FN26] 487 U.S. 654 697 (1988) (Scalla J. dlssentmg)

[FN27]. In the final pages of. his dlssent Just1ce Scaha also pointed out what he termed the ' [un]falmess of an
independent counsel mvestlgatlon and he did so-in broad terms that arguably $eem to apply to all special counsel,

© whether appointed by a court or by the, Pres1dent (or Attomey General). In comparing a special counsel to an

ordmary Justice Department prosecutor however;: Just1ce Scalia appeared to.rely on-a romantic vision of
"ordinary" federal prosecutors. In fact, dn "ordinary" federal prosecutor is at least as likely to engage in hardball

near-the-edge tactics. as a special counsel whose: every move is publicly tracked, analyzed; and criticized. Moreover, :
. the only concrete measure of over-aggressiveness is the prosecutor's conviction rate. A careful prosecutor should not .
‘bring many cases that end in outright acquittal on all counts. As. it turns out, the record of independent counsels

appointed under the statute is better than that of the Justice Department. Only one independent counsel appointed
under the statute has ever suffered-an outrlght jury acquittal, which is an 1mpress1ve record, partlcularly glven the
skilled attorneys retained by the defendants in such cases. -

- Justice Scalia also pointed -out that ordinary federal prosecutors suffer from constramts on resources and that

1ndependent counsels generally do not. Morrison, 487 U.S. at 727-33 (Scalia, J., dissenting). That is not an entirely -
accurate or persuaSWe argument, First, the fact that some federal prosecutors' ofﬁces may be understaffed and thus
unable to prosecute federal crimes that should be prosecuted is hardly a. mode] for: investigations of possible crimes

by our highest national officials.' Indeed, that is the kind of backwards logic that Justice Scalia ordinarily ridicules. - -

Second, in allocating its enormous annual appropriation, the Department of Justice regularly determines that certain

' klnds of crimes warrant 1ntens1ve 1nvest1gatlon and prosecutlon whether 1t be drug d1str1butlon or health care fraud
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. or abortion clinic bombings or church burnings or the like. By means of the independent counsel statute, Congress

* has simply made the altogether rational Judgment that pub11c corruption by high federal officials should be one such
. area of concentration. That policy judgment hardly warrants condemnation. It is worth noting, in that regard, that the

‘United States Attorney's office for the District of Columbia recently has received severe-public criticism for devoting

_insufficient resources -to public corruption cases. Sce e.g., Paul Butler, Why Won't the Prosecutor Prosecute?, .

LEGAL TIMES, Jan. 19, 1998, at 19 (discussing the.lack of prosecutions for corruption among public officials). -

" Third, contrary to the 1mp11c1t undercurrent of Justice Scalia's discussion of "fairness," the Justice Department itself

devotes extraordinary resources to numerous high-profile public - corruption cases: The Congressman Dan

"Rostenkowski case, the Mayor Marion Barry. prosecution, the campaign fundraising investigation, the Governor Fife
* Symington case in Arizona, and the-Congressman Joseph McDade investigation in Pennsylvania are all recent
examples of massive, single- minded, ‘intense, and occaslonally out-of-control (in the case of Congressman McDade,

perhaps) investigations, The history of indeperident counsel investigations certainly measures up no worse than'those -
investigations. Fourth, any true comparison of resource constraints is, in-the end, virtually impossible_because the -

Justice Department never identifies exactly. how much money its prosecutors and the FBI spend on particular

investigations and’ prosecutions; thus, the Department is able to "hide" its costs and avoid the kind of public-and .
congressional scrutiny that independent counsels constantly face. How much money. did the United States spend

‘pursumg Congressman McDade? Governor Syrmngton" Mayor Barry‘7 Alot.

[FN28] See RESPONSES OF THE PRESIDENTS TO. CHARGES OF MISCONDUCT (C. Vann Woodward ed, -

- 1974),

i [FN29] See EASTLAND supra note 22 at 8 DAVID A LOGAN HISTORICAL USES OF A SPECIAL
‘PROSECUTOR: THE ADMINISTRATIONS OF PRESIDENTS GRANT, COOLIDGE AND TRUMAN 7

(Congressronal Research Scrvrce Nov. 23, 1973)

[FN32). S.J. RES: 54, 68th Cong, (1924). -

‘[FN33]. This article advocates the proccdurc of prcsrdentlal appomtment and Senate conﬁrmatlon used durmg the

Teapot Dome Scandal.
[FN34] EASTLAND supra note 22 at 8- 9.

[FN35]. Id. at 8. Thc Justice Departmcnt -was not creatcd untll 1870 and therc was very little federal crrmmal law :

" ‘before the 20th century
- [FN36]. 28 U.S.C. §§ 591-99 (1994).

~[FN37]. See Reauthorrzatlon Hcarmgs supra notc 25, at 15 (1992)

[FN38] The mdependcnt counsel statute states "The d1v1s1on of the court may not appoint as an 1ndcpendent
counsel any person who holds any office of profit or trust under the United States." 28 U.S.C. § 593(b)(2): This

.- provision on its face dlsquahﬁcd Mr. Fiske from appointment as independent counsel under the statute. In the public

law reauthorizing the statute in 1994, however, Congress stated that the.usual disqualification did not apply. to
persons appointed. as' regulatory independent counsel, thus granting the Special Division discretion whether to
appoint Mr. Fiske. See Pub. L. No. 103-270, §§ 7(a), (h). The court chose not to appoint Mr. Fiske on the theory
that, notwithstanding Congress' ad hoc suspension of §593(b)(2), the polrcy, if not the strrct terms of the provrslon
still disqualified Mr. Frske because he was an admlmstratron official.~

A [FN39] EASTLAND, supra note 22 at 8 This tradltlon is ot conﬁned to the fcdcral system. The state of New York
. .also has a tradrtlon of appointing spcc1a1 prosecutors (Thomas Dcwey, for examplc) to mvcstlgate and prosecuter =
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: pub11c corruptron cases. See Harrrger supra note 10 at 3

[FN40] Id at 15 At the same -time, there isa long tradltron of congressronal mvestlganon of executive branch
-~ malfeasance. These 1nvest1gat10ns often occur simultaneously - with criminal investigations of executive branch
. officials. Some of these congressional investigations. have led to the resignation of executive branch officials, and
sometimes efforts have been made to impeach (although no-executive branch official has been impeached by the
House ‘and convicted by the Senate) Céngressional 1nvest1gat10ns historically have. been thie primary manner in
" which the public learns whether executive branch officials have committed malfeasance in office. This tradition has
* .continued to the present day. This artrcle argues that Congress must continue to have primary responsrbrhty for
determmmg whether the Presrdent should be removed. ‘ : ; : -

- [FN41]. Although the Supreme Court upheld the system of court—appomted outs1de counsel n Momson v. Olson, the
separation of powers analysis in that case is quite inconsistent with the analysis in more recent cases such as Edmond
'v. United States, 117 S.Ct. 1573 (1997). In particular, Morrison held that. the independent counsel was an. “inferior '
officer" whose appointment thus could be wrested from the President. Momson 487 U.S. at 671-72. In Edmond,
-however, the Court said that inferior officers "are officers whose work is directed and. supervised at some level by
others who were appointed by presrdent1al nomination with the advice and consent of the Senate." Edmond, 117
S.Ct.-at 1581. Under this mode of analysis, an independent counsel could not realistically be considered an inferior.

~ officer. Thus, if the issue were presented today and there were no stare decisis concerns, there is little telling how the SRS

. Court would resolve the issue. Justices Anthony Kennedy, Clarence Thomas, David Souter Ruth Bader Glnsburg, :
and Stephen Breyer have been appomted to the Court s1nce the dec1s1on in Morrison.

»[FN42] Th1s was a foreseeable flaw that Just1ce Sca11a correctly 1dent1ﬁed m hrs dissent. See Morrison, 487 U.S. at
730 (Scalla 1. dlssentmg) : ‘

[FN43] See, e.g., CNN Caprtal Gang (CNN Televrsron Broadcast Dec: 13, 1997) (Senator Orrin Hatch quest1omng '
Attorney General Renos decision not to-. appomt an mdependent counsel to mvestlgate Vice Pres1dent Al Gore's
: fundrarsmg, calling it a "conflict of 1nterest") ’

[FN44], Some might say that we should find totally apolltlcal persons to serve as independent counsel. But even if

' .that were desirable (in’ our democracy, one -would.hope, .all people would be active participants in a 'variety of .
. political and social causes), "[n]early’ everybody who is qualified to be 1ndependent counsel has some kind of = -
e polltrcal involvement in their background Fourth (Crrcurt Judicial Conference supra note 2, at 39 (comments of

E August 1996 Arkansas trial of two bankers the result was a hung jury..

Spec1al D1v1s1on Judge Dav1d B. Sentelle) S

[FN45] Even w1th respect to ordmary cases, Er1c Holder a former United States Attomey for the District of

~ Columbia and now Deputy Attorney General, has written that a prosecutor cannot remain publicly silent in the face .

of challenges to the prosecutor’s ethics and motivations. Eric H. Holder & Kevin A. Ohlson, Dealing With the Medla -
“in H1gh Profile Whrte Collar Cr1me Cases The Prosecutor's Dllemma (on ﬁle with author) "

[FN46] ‘In the, Whrtewater 1nvest1gat1on the lndependent counsel obtamed the convictions of J1m Guy Tucker o
James McDougal, and Susan McDougal in June 1996 despite Sustained attacks on his cred1b111ty In a subsequent o

~

: [FN47] See, e.g., Ruth Marcus The Prosecutor Followmg Leads or D1gg1ng D1rt‘7 WASH POST, Jan: 30 1998 at: ‘
" Al (calling Faircloth a- "leadmg crusader aga1nst Flske) .

’ [FN48] Edmond V. Un1ted States 117 S. Ct 1573 1579 (1997) (quotatlons ormtted) As Justrce Joseph Story noted
'If [the Pre51dent] should ... surrender the. -public patronage into the hands of profligate men, or low adventurers, it.

will be 1mposs1ble for him long to retam publ1c favur 3 Joseph Story; Commentaries on the/ Constitution of the‘
Un1ted States 375 (1833) E g S .

[FN49] THE FEDERALIST NO 76, at 457 58 (Alexander Harmlton) (Clmton Rossiter ed 1961)
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‘[FN50] Edmond, ll7SCt at 1579,

[FN52] Id. § 515;id. §543

. [FN53). Momson 487 U.S. at 723-24 & n4 (Scaha J dlssentmg) Justrce Scaha stated that "the Pre51dent must

have control over all exercises of the executive power" and that "failure to accept supervrsron constitutes "good- -

“cause” for removal. Id. at'724 n.4 (Scalia, I, dissenting). That, in"essénce, defines "good cause™ such that it means
.. little more than "at will." Although Justice Scalia disclaimed the loglcal conclusion of his position, it would seem
. -that he believes, as the Court described his position, that "every officer of the United States exercising any part of

[the Execut1ve power] must serve at the pleasure of the President and be removable by h1m at will." Id at 690 n.29

(maJorlty opinion descr1bmg Justiee Scaha S posrtlon)

' [FN54]' Id at 728-29 (Scalla I dlssentmg)«

[FNS55]. Presrdent Grant and Pres1dent Trumans Attorney General also ordered dlsmlssal of speclal prosecutors See ‘

'EASTLAND supra note 22, at 14, 16.

, [FN56] See CNN Capltal Gang, supra note 43 (Senator Hatch argued "Who cares about the phone calls ... Tt's all
- the other stuff that ought to be 1nvest1gated ") . . o

[FN57] Susan Schmrdt & Roberto Suro, Troubled from the Start Basic Conﬂ1ct Impeded Justice Probe of

. Fundraising, WASH. POST Oct 3 1997 atAl.

' [FNSS] Un1ted States v. Tucker 78 F, 3d 1313 1316 19 (8th C1r 1996)..

J

[FN59] That friction revealed 1tself for example n the 1nvest1gatlon conducted by Independent Counsel Donald
. Smaltz; . :

L »[FN60] Fourth C1rcu1t Jud1c1al Conference supra note 2, at 91
_'[FN61] 28 U S.C. § 594(h)(1)(B)

' [FN62] 28 US.CA. § 594(h)(1) (West 1993) as amended by Pub. L, No. 103 270 § 3(0) (1994) After the 1994
-revision, the statute also requires that the independent counsel submit to Congress ‘annually a report on the activities
- of the independent counsel, including a description of the progress of any investigation or prosecution conducted by
- the independent counsel. Such report. may omit any matter that in the judgment of the lndependent counsel should be -
_kept confidential; but shall provide information adequate to Justlfy the expendltures that the ofﬁce of the 1ndependent' :
vcounsel has made "28 U S C.8 595(a)(2) .

o [FN63]. 28 us.C. §595(C)

[FN64]. See, e.g., The Independent Counsel Reauthorlzatlon Act of 1993: Hearlng on S 24 Before the Comm, on .’: ’
Governmental Affairs, 103d Cong. 49 (1993) (Professor Samuel Dash, Georgetown University Law Center, stating:

- "Independent counsel investigations and prosecutions carry out the responsibilities of the executive branch to enforce
* the Federal criminal laws. The scope of congress1ona1/comm1ttee investigations and hearings is generally broader -

than those of mvestrgatlons and prosecutions conducted by mdependent counsel.").

... [FN65]. Congress has the: power to prov1de pr1v11eges or immunities regardless whether they are consntunonally,» S
_required. See Clinton 'v. Jones; 117 S.Ct. 1636, 1652 (1997) ("If Congress: deems it appropriate to afford the
. President stronger protection, it may respond with appropriate legislation."). On the other hand, Congress would not

have the power to definitively say that a President is subject to indictment. The courts have the final word on the

" minimum level of nnmumty the Constltut1on affords the President. See id. ("If the Constltutlon embodied the rule:-
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 that the Presrdent advocates, Congress of course, could not repeal itm. _ ¢

[FN66] See U.S. CONST, art. I § 3, cl 1 ("Judgment in Cases of Impeachment shall not extend further than to

removal from Office, and d1squa11ﬁcatron to hold and enjoy any Office of honor, Trust or Profit ‘under the United

.. States: but the Party convicted shall nevertheless be liable and subject to Indlctment ‘Trial, Judgment and
- Punishment, accordlng to Law."). :

[FN67]. REPORT OF THE WATERGATE SPECIAL PROSECUT][ON TASK FORCE, supra note 3, at 122

[FN68]. See: Brlef for Respondent Cross—Petltloner at 101 Umted States V. eron 418 U.S. 683 (1974) (Nos.
C 13- 1766 73-1834) [hereinafter Brief for Pres1dent eron]

‘ "[FN69]. Bnef for the Umted States, Agnewv Umted States (D. Md 1974) (No 73-0535),

' [FN70] eron v. Sirica, 487 F. 2d 700 757 (D C. Crr 1973) (MacKmnon J concumng mpart d1ssentmg in part)

[FN71]. Id.

[FN72].1d,

[FN73] 117 S.Ct. 1636(1997)

' [FN74] See id. at 1639 (notmg that suit was brought by "prlvate cmzen ' for damages) id. at 1642 .n.12 (noting that
- ‘question presented involved "lltrgatlon of a private civil damages action"); id. at 1645 ("With respect to acts taken in -

his ‘public characte '--that is official acts--the President may be disciplined principally by impeachment, net by
private lawsuits for damages. But he is otherwise subject to the laws for his purely private acts."”); id. at 1648 n.36

(referring to "suits against the Presrdent for actions taken in his private capacity"); id. at 1650 ("We therefore hold
" that-the doctrine. of separation of powers doés not require federal courts to stay all private actions against the

President until he leaves office."); id. (referring to "burdens of private litigation");.id. at 1651 (referring to private

- plaintiff's "interest in bringing the.case to tr1al") id. at 1652 (referrmg to possrblhty that Congress could prov1de for
© "deferral of civil htrgatlon")

[FN75] Determmmg how to conduct an mvestlgatlon or whether to seek an mdrctment is not a mrmsterral task, but

involves the exercise of judgment and discretion. The exercise of judgment and discretion inevitably means that the
decrsron cannot be separated in the eyes of the public; from 1ts pohtucal consequences.

[FN76] THE FEDERALIST NO 65 at 396 (Alexander Harmlton) (Clmton Rossrter ed. 1961)

[FN77] 1d. at 397.

. [FN78].1d. at 398. This passage was written largely with respect to a debat__e over whether the Senate or the Supreme
Court should try -an impeachment. But the ideas'and themes discussed in éxplaining why the Senate was superior to .

- the- Supreme Court in passing public Judgment upon the conduct of’ the Presrdent apply, a fOrthl‘l to a single ., -

prosecutor attemptmg to do so. \
[FN79] 2 THE RECORDS OF THE FEDERAL CONVENTION OF 1787, at 550 (Max Farrand ed., 1966)

- '[EN80]. THE FEDERALIST NO. 65 supra note 76 at 398 99 (Alexander Hamrlton)

‘ [FN81] THE FEDERALIST NO. 69, supra note 76 at 416 (Alexander Hamllton)

[FN82). U:S. CONST. art. IL

'

[FN83]. As 1ndlcated in the statutory language proposed by th1s artlcle Congress should take appropnate steps to =

AN
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ensure that the statute of lnrntatlons would not prevent prosecut1on ofa Pre51dent after he leaves ofﬁce :

i [FN84] Pre51dent Clinton has lmgated pr1v11ege claims agalnst both the Whitewater and Espy mdependent counsels
‘He also has raised pr1v1lege claims against the Justice Department. See S.Rep. No. 104-280, at 67-70, 82-83 (1996):
The Public Integrity Section issued a grand jury subpoena to-the White House in 1994, and that the Whlte House in.
. response claimed privilege as to 120 documents HR. Rep No. 104- 849 at'152- 53 (1996)

\ [FN85] 418 U.S. 683 (1974). _ »

[FN86]. 112 F 3d 910 (8th Cir.), cert. denled 117 S Ct 2482 (1997)
" [FN87] 910 F.2d 843, 950- 54 (D C.Cir. 1990) (Sllberman 1. concumng in part dlssentlng in part)
[FN88] 121'F.3d 729 (D C.Cir. 1997)

[FN89]. Thls proposed language is prermsed on the assumption that a special counsel's motlon to enforce a subpoena -
‘would be justiciable. The Court in Nixon so-held, 418 U:S. at 697, and there is no reason to rev151t that dec151on '
- partlcularly because the Pre51dent retams authorlty to prevent such drsputes from reachmg the courts ‘

o [FN90] Even under the current "good cause' restrlctlon as Justice Sca11a stated-in Momson an mferlor ofﬁcer such
- as an independent counsel is removable for cause if he refuses to accept superv151on See Morrison, 487 U. S at 724
n.4 (Scalia: J dlssentmg) T _ Lo L o

e [FN91] Notwrthstandlng Nixon, it is at least theoretlcally conceivable that the Supreme Court rmght rule that the i '
Constitution provides a greater scope of executive privileges ‘than this section would grant. -If -so, then . the
Constltutlon would trump. Se¢ Clinton v. Jones, 117 S Ctat1652. But that is unhkely, given the clarity of Nixon.

. [FN92] 28 U.S.C. § 535(b). The- subsectlon states1nﬁ111 S e S -
. Any information, allegation, or complaint recéived in a department or agency of the’ executlve branch of the
.- Government relating to violations of title 18 involving Government officers and employees shall be expedltlously
" "reported to the Attorney General by the head of the department or agency, unless--
(1) the responsibility to perform an 1nvcst1gat10n with respect thereto is specrﬁcally a551gned otherwrse by

“another provision of law; or : »

(2)as to any department or agency of the Government the Attomey General d1rects otherw15e w1th respect toa
speclﬁed class of information, allegatlon or complalnt v -

[FN93] In re Grand Jury Subpoena 112 F 3d at 920 (empha51s added)

» [FN94] See Petition for a Writ of Certlorarl Ofﬁcc of the Pre51dent v. Ofﬁce of Indcpendcnt Counscl (No 96 1783)
'cert denied, 117 S. Ct. 22, 23n7 (1997) v v o .

”',[FN95] 28U. S.C.§ 535 (®)(2):

[FN96] See Honlg v. Doe, 484 U: S 305 325 (1988) (statlng a court is "not at liberty to engraft onto the statute an
exception Congress chose not to create). In general, "[cJourts may not create their own limitations on leglslatlon no
" matter how alluring the policy arguments for doing so, and no matter how wrdcly the blame may be spread Brogan
~v. United States, 118 S.Ct. 805, 811- 12(1998) - - ST
[FN97] H. R Rep: No. 83- 2622 at 1 (1954) (empha51s added) repr1nted in 1954 U.S.C.C.A.N. 3551 3551,

: .[FN98] Id at. 3552 (empha51s added)

" [FN99}. Id. at 3553 (empha51s added) Jn an mdependent counsel 1nvest1gat10n the 1ndependent counsel is the e
~ . official who rece1ves information about matters w1th1n hlS ]urlsdlctlon "thn issuing ... subpoenas, an independent’
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~ counsel stands in the placc of the Attorney General." S Rep No. 100 123 at 22 (1987) see 28 U.S. C. § 594(a)

‘ [FNlOO] Lloyd N. Cutler The Role of the Counsel to the Presrdent of the Un1ted States, 8 REC. OF THE ASS’N OF
THE B. OF THE CITY OF NEW YORK 470 472 (1980) : : .

[FN101] Mo RN
[FN102] 1d.
, A[FN103] A Conversatron wrth RobertH Bork 26DCBREP No 3 at9 (Dec 1997 Jan 1998)

)

' f:.[FN104] Whlte House Travel Ofﬁce Management Revrew, 23 (1993) (emphases added) In’ addmon, federal

" regulations require each agency to have a "designated agency ethics official,” generally an attorney, to:provide ethics

- counseling to employees. 5 C.F.R. '§ 2635.107 (1997). The regulations state: "Disclosures made by an employee to

- .an agency ethics official are not protected by an attorney-client privilege. An agency ethics official is required by 28
- US.C. § 535 toreport any information he receives relatmg toa v1olat10n of the criminal code title 18 of the Umted

States Code." 1d. (emphasrs added)

. [FN105] In Te Grand Jury Subpoena, 112 F.3d at 921 n.10..The Attorney General has authorized an exceptlon to §

535(b) for information obtained by government attorneys who; pursuant to a specific regulation (28 CFR,§50.15), '
represent government employeés in their personal capacmes—-for example, in ¢ivil suits alleging Bivens violations.
The OLC memoranda address only the exception for these personal representations. See Office of Legal Counsel
Memorandum, at 5 (Mar. 29, 1985). (analyzing duty under C.F.R. § 50.15 and U.S.C. § 535(b) of an Assistant U.S.
. Attorney who discovered information while representing Bivens deferidants); Office of Legal Counsel Memorandum,
cat 1 (Apr. 3, 1979) (addressing question regarding proprlety of providing” Justice Department representat1on ina.
civil suit to a government employee"); Office of Legal Counsel Memorandum, at 4 (Aug. 30, 1978) (analyzing under
-C.F.R. § 50.15 and U.S.C. § 535(b).the "contours. of the relationship ‘between a Department attorney-and an
-individual government employee whose _representation has been undertaken"); Office: of Legal Counsel -

"~ -Memorandum, at 1 (Nov...30, 1976) (addressmg ‘question regardmg s1tuatron where "[t]he U.S. Attorney's Office is-

currently representing both a Federal employee ‘and the United States as defendants ‘in a civil suit for damages" and :
the employee has told the Ass1stant U. S. Attomey mformat1on that could 1ncr1mmate the employee) : w

[FN106]. See 6. Opinion .of the Off. of Legal Couns 626 627 (1982) (statlng, in context of proposal for certain’
kinds of inspector general 1nvest1gat10ns, that "evidence of criminal- conduct ‘uncovered' during the course of an
investigation will be referred directly to the Department of Justice, as is requlred by 28 U.S.C. § 535" ") (emphasis
added).. The OLC recognizes in the cru01a1 distinction between representation of the personal interests of a

government employee and represeritation of the governmental interests of a government agency. See, €.g., 4B Op. of

“"the Off. -of Legal Couns: 749 751 (1980) (dlstmgu1shmg between representatlon of personal interests and '

P govemrnental interests).

[FN107]. 418 U.S. 683 (1974)
~ [FN108]. Id. at 706-13.-
-~ [PN109), Id. at 687- 88

. [FNl 10] Brief for Presldent eron supra note 68 at 122 31 Rule 17 requlres that the government demonstrate

* " relevance and adnussrblhty when seeking a trial subpoena. The' Rule 17 standard for grand jury subpoenas is more-. -

= relaxed, reflecting the different goals of’ grand jury mvestrgatron See Unrted Statesv R. Enterpnses Inc 498 U.s.

292 297 301 (1991)
'[FNl 1 l] Brlef for Presrdent eron supra note 68, at 48- 86 ‘
. [FN112} 1d. at 86-87.
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[FN113]. Nixon v. Sirica, 487 F.24 700, 717 (D.C. Cir 1‘9V73j'. -

_ [FN114]. Nixon, 418 U.S. at 700. ‘

‘-‘[FN115]. I'd‘.‘_at'708. | |
. ‘[‘FNl 16]. 1d. at 705.
[ENT170.1d. at 708.

. ’[FN118] 1d. ; . _ S v ,

. / . . :

(FN119]. 1d. at 710 (quoting C&S Airlines v. Waterman S.5. Corp., 333 USS. 103, 111 (1948)).

CENROLMatTI2m. ! L

:[FNIZI]. 1d.

.[I';“.N122]. Id. at 709 (quotation nlarks omitted).
[FN123]. 1d. S |
[FN124]. 1d. at 712-13.

: 'Y[FN12>5].Id."at7.”14. " .

[FN126]‘. The privileg‘e‘considered in Nixon was the privilege for presidential communications, not the more general -
executive privilege for deliberative processes. The deliberative process privilege is, of course, even less weighty than
the presidential. Communications privilege. See Inre Sealed Case, 121 E.3d 729 745 (D.C. Cir.l997). '

. [FN127] See Files of Justlce Thurgood Marshall ‘United States V. leon 418 U S. 683 (1974) (avallable at Library )
of Congress) .

[FN12‘8].VId.

: [FN129]. Id. This meémo x‘s'v'e'ry important as an historical matter, Justice White stated that President Nixon would - -
have been entitled to withhold: the tapes had some hlgher standard been adopted: Those who currently favor the
adoption of such a hlgher standard miust- come to grips with that fact——and how it might have altered the course of
Watergate. ' :

O [EN130.1d.

" [FN131]. As reported in The Brethren, Justice Powell had last-minute reservations about the legal standard-and said . -
‘at the conference on July 23 that he was considering a last-minute concurrence because "[tJhey were ruling that-any
grand Jury could subpoena material from'the President in a criminal 1nvest1gatlon That was too sweeping. They -
could, and they should, rule more narrowly. ..." BOB. WOODWARD & SCOTT ARMSTRONG, THE BRETHREN
409 (1979). Woodward and Armstrong report that" the . Toom "erupted” and Justice' William Brennan "made an’

+ - impassioned plea for unanimity." Id. Justice Powell then decided to adhere to the Chief Justice's opinion, and thus .

. the opinion rejectéd a Nixon v, Sirica kind of standard and instead held that evidence meetlng the requlrements of '
Rule 17 must be produced unless there was aclaim of state secrets. Id. at 410

. [FN132] United States v. North 910 F. 2d 843, 950- 53 (D C. C1r 1990) (Sllberman I. concurrrng in part d1ssent1ng i
“-in part) , : a
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[FN133]. Id. at 95»1. The issue arose in connection with a trial subpoena to President Ronald Reagan sought by
North. The court affirmed the District Coutt's denial of the subpoena, riiling that such evidence wouild not have been o
material or favorable to the défense, and the ma_]orlty therefore did not reach the question of pnvrlege Id. at 892.n.26 .-
'(per curram) : :

"[FN134] Id. at952.

' [FN135] Id. (crtatron omltted) Slmllarly, Professor Laurence Tr1be has stated "Ostensrbly, Umted States v. Nixon
suggests that, - while preSIdentral conversations - are’ presumptively privileged, the presumption will always be
-+ overcome by a showing that the information is relevant to a pending criminal trial in féderal court." LAURENCE H. -

. TRIBE, AMERICAN CONSTITUTIONAL LAW 281 ( 1988) (emphasrs added) :

[FN136]. In re Grand Jury Subpoena 112 F 3d 910, 919 (8th Cir.1997). In his drssent on the facts. of that case, Judge
“Richard Kopf agreed that "[a]t this elevated level of abstraction"--namely the "pubhc interest"--"Nixon teaches that .
" the President's general need for conﬁdentrahty is outweighed by a.grand jury's need for evidence of the truth." Id.-

at 936 (Kopf 1, d1ssentmg) S e e e ' -

."[FN137] Id at918 n.9.
'_z[FN138] See In re Sealed Case 121 F. 3d 729 (D C Clr 1997)
[FN139] Id at 754

[FN140]. See eron 418 U.S. at 712 n.19. ("We are not here concemed with the balance between the Presrdent'
. generalized interest in confidentiality and the need for relevant evidence in civil htrgatron nor with that between the

o conﬁdentrahty interest and congressronal demands for mformatron ....")

'-vb,:.[FN141] In re Sealed Case, 121 F3d at 754,
: “[FN142] 1d.

PNI43) 1

N1l |

| [FN145] 1d. at 757

[FN146]. Id. at 755. See also id. at 760 (notmg, in’ explammg standard that "[h]ere unhke in the eron cases the ;
actrons of Whrte House ofﬁcers do not appear to be under mvestrgatron") ’

[FN147] 1d. at 761.

' .[FN148] 1d. at 756.

) [FN149] The Court sard that "[1]n practrce the prrmary effect of thrs standard will be to requrre a grand jury to delay -
subpoenamg evidence." Id. at 756 (emphasis added). - :
Any open-ended balancing test requiring some higher need showmg would vrolate the Supreme Courts. repeated :
emphasrs that the criminal process should not tolerate such delays. See, e.g., United States v. R. Enterprises, Inc.,
498 U.S. 292, 298 (1991) ("grand jury proceedings should be free of such delays" that proposed multifactor test
~ would cause) ‘Branzburg v. Hayes, 408 U.S. 665, 705 (1972) (under proposed heightened relevance standard
- "courts would ... be embroiled i in preliminary. factual and Iegal determmatrons w1th respect to whether the proper
~ predicate had been la1d") : : o

[FNlSO] Jaffee v. Redmond 518 U S. 1 9 (1996) (quotatron marks ornltted)
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-._"A[FN,151].Branzburg,408U.S. at691n.29,686; R *\ o

[FN152] Nixon, 418 U S at710 ,

. . f . .
[FN153] The Ofﬁce of Legal Counsel has not issued an opnnon about the appllcatlon of Executive pr1v1leges in-
criminal proceedings, as the Eighth Circuit correctly recognized. See In re Grand Jury Subpoena, 112 F.3d 910, 921
n.10 (1997). Even for purposes of congressional inquiries, moreover, the OLC has stated that "communications
" between the Attorney General, his staff, and other Executive Branch 'clients' that might otherwise fall within the
* common law attorney-c client privilege should be analyzed in the samie: fashion as any other intra- Executive Branch
commumcatlons "10 Op1mon of the Off. of: Legal Couns 68 78 (1986) (emphasis added).

» [FN154] United States V. Arthur Young & Co 465 U S. 805 817 18 (1984) (emphases added)
[FN155] MCCORMICK ON EVIDENCE § 87. 1 321 Jw. Strong ed 1992)
[FN156] 24 Charles A. Wr1ght & Kenneth W. Graham, Federal Practlce and Procedure § 5475, 126 27 (1986)

[FN157] Restatement (Thrrd) of the Law Govemlng Lawyers § 124 cmt b (1996) (Proposed Fmal Draft No 9]
(also stating that "unlike persons in private life, a public agency or officer has no autonomous r1ght of conﬁdentlallty
in commumcanons relating to govemmental busmess") .

[FN158]}. In.re Grand Jury Subpoena 112 F 3d at 920.
[FN159] 1d. at 921.

| [FN160] Id ‘ 7

‘ [FN161]. See supra notes ‘8.9-91 and aecomp‘anying_'text.j'

[FN162]: The President at the time the information is sought controls the privilege. With respect to the attorney- -

. client privilege (as opposed to the Presidential communications privilege), a President no longer in office would-have . -
no authorrty to assert the privilege. See CFTC v. Weintraub, 471 U.S. 343,349 & n.5 (1985) (stating that common- )

law pr1v11ege for entities belongs to current management not forrner management) : »

[FN163] See eron 418 U.S. at 712; cf Branzburg, 408 U S at 691
[FN164] See Branzburg, 408 u.s. at 700

‘ [FN165] See 4B Oplmon of the Off.. of Legal Couns 749 751 (1980) ( "ThlS Office has long held the view that the‘
: Govemment may not part1c1pate onboth srdes of a federal crnmnal mvest1gatron ")

. [FN166]. ’The Pre51dent (or-relevant agenc‘y‘head) can require that the employee cooperate- in an internal agency
investigation. See 4B Opinion of the Off. of Legal Couns. 421, 427 (1980) ("The obligation of public officials to
~-answer- questions related to the performance of their public duties - is ‘well- recogmzed") To be sure, an agency
employee questioned by an’ agency attorney- may. refuse to answer questions out of a fear of self-incrimination,
although the failure to ‘answer questlons may. lead to his dismissal. See LaChance, v. Errckson 118 S.Ct. 753, 756
- (1998) ("It may well be, that an agency... would take into. consideration the failure of the employee to respond.").
The government employee who does not claim the Fifth- Amendment and speaks to the attorney could be. -
~‘investigated or prosecuted based at least in part on the communications to government attorneys (Oliver North, for
example). But that is a good result: Insulating government employees from criminal investigation and prosecution
.. has never been con51dered a governmental interest that justifies w1thhold1ng relevant 1nformatlon from the federal' L
grand jury. Indeed the only govermnental interest is premsely the opp051te : '

[FN167] Morrlson 487 U.S. at 699 (Scaha 1. dlssentmg)
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. Brett Kavanaugh - Privilege Arguments v Work on’fvE._vO."13233v :

) _ Al‘leg'ation: :

o Facts

Whlle workmg for Independent Counsel Kenneth Starr Brett Kavanaugh fought -

the Clinton Admmlstratlon for access to confidential communications. As
Associate White House Counsel in the Bush Administration, however Mr.

. Kavanaugh helped to draft Executive Order 13233, which dramatically limits

public access to presidential records. Such a stark 1ncons1stency demonstrates
Mr Kavanaugh's 1deolog1cal and part1san agenda

. Mr. Kavanaugh's work on pr1v1lege 1ssues for the Office of the Independent Counsel

was consnstent w1th his work on Executive Order 13233

s

Mr Kavanaugh argued on behalf of the Ofﬁce of the Independent Counsel that
government attorneys in the Clinton Administration.could not invoke the
attorney-client privilege to block the productlon of 1nformat10n relevant to a
federal crlmmal mvestigatlon o . : :

| Mr Kavanaugh also argued on behalf of the Ofﬁce of Independent Counsel that

the attorney-client privilege, once a c11ent was deceased; did not apply with full
force in federal criminal proceedlngs .and that federal courts should not

~ recognize a new "protective functlon pnv1lege for Secret Service Agents in
: federal crimmal proceedmgs ‘ ' ’

. The federal courts of appeals agreed w1th Mr Kavanaugh’s pos1t10n in those .
cases. S , : » : e
thhingin'Executive Order 13233 pu'rpor_ts to block prosecutors or Fglra_nd | _
_ - juries from gaining acCess to presidentia]l records in a criminal inVestigation' ’

Executlve Order 13233 simply establlshes policies and procedures to govern requests

~for pres1dent1al records-and the assertion. of constltutlonally-based privileges. It does not -

purport to set forth those circumstances under which an assertion of executive ’

EE f!vpriv1lege should be made and/or would be successful

p 'Executive Order, 13233 speclfically recognizes that there are situations where

a party seeking access to presidential records may overcome the assertlon of
constltutlonally based pr1v1leges See Section 2(b)

Inhis Georgetown Law Journal artlcle which was authored durmg the Cllnton 5
* Administration, Mr. Kavanaugh specifically recognized the difference between

asserting executlve pnv1lege ina cnmmal context and outside of a criminal .
« context : :

He argued that a presumptlve pnv1lege for ]Pres1dent1al communications existed

» .and that “1t may well be. absolute in c1v1l congress1ona1 and FOIA proceedmgs



Mr. Kavanaugh wrote: “it is only in the dlscrete realm of criminal proceedlngs _
where the pnv1lege may be overcome.” See Brett M. Kavanaugh The President and the

: Independent Counsel Geo. L.J. 2133 2171 (1998)

Whlle working in the Whlte House Counsel’s Office, Mr. Kavanaugh s work on
privilege issues has been consistent and evenhanded, whether the i issue at hand
involved the Bush Admmlstratlon or the Clmton Admlmstratlon

v .

For example Mr. Kavanaugh worked in the Counsel’s Office when the Bush'

. - Administration asserted executive privilege to shield the records regarding the

_pardons issued by Bill Chnton at the end of his pre51dency

- Mr. Kavanaugh hkew1se was involved in the Bush Admmlstratlon s assertlon of
" executive privilege to ‘Withhold from Congress Justice Department documents
. related to the 1nvest1gat10n of alleged campa1gn fundralslng abuses by the Clinton

Admlnlstratlon
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Federal Register
Vol. 66, No. 214

Monday, November 5, _2_001

Presidential Documents

. "Ifitle 3

The Prevside'nt .

Executive Order 13233 of November 1, 2001

k Further I'mplementati.on. of th’e‘ ',Pres‘idential R,eqord'sf"Act ~

. By the authority vested in me as President by the -Constitution and "the
laws of the United States of America, and in order to establish policies
"-and ‘procedures, implementing. section 2204 ‘of title 44 of the United States
. Code with respect ito constitutionally based privileges, including those that.
apply to Presidential records reflecting military, diplomatic, or national secu-
rity secrets, Presidential communications, legal advice, legal work, or the .

deliberative  processes ‘of the President and the President’s advisors, and -
to do so in a manner consistent with the Supreme Court’s decisions in

-Nixon v. Adm1mstrator of General Services, 433 U S. 425 (1977) and. other
cases, it is hereby ordered as follows

Sectlon 1., Definitions. .
. For purposes of this order

(a) “Archrvrst” refers to the Archlvrst of the United States or ‘his de31gnee

(b) “Pre31dent1al records” refers to those documentary materials maintained -
by the National Archives and Records Administration pursuant to: the Presi--
dential Records Act, 44 U.S.C. 2201-2207. .

_(c) “Former President’” refers to the former President durrng whose term -
or terms of office particular Presrdentral records were created.. .

Sec. 2. Const1tut10nal and Legal Background :

(a) For. a period not to exceed 12 years after the conclusron of a Pre31dency,
the Archivist admlnlsters ‘records in- accordance with ‘the :limitations on

‘access imposed by section 2204 of title 44. After expiration of that period,

section 2204(c) of title 44 drrec,ts that the Archivist administer Presidential -

*records in accordance with séction 552 of title 5; the Freedom of Information.
“ Act, including by withholding, as appropriate, records subject to éxemptions

(b)(2), (b)(2), (b)(3), (b)(4), (b)(6), (b)(7), (b)(8), and (b)(9) of section 552.
Section 2204(0)(1) of title 44 provrdes ‘that” exemptlon (b)(5) of section 552

“is not available to the Archivist as a basis for withholding records, but’

section 2204(c)(2) recognizes that- the former President or the incumbent
President may "assert -any constitutionally based ‘privileges, 1nclud1ng those
ordinarily. encompassed within' exemption "(b)(5): of section 552. The Presi-
dent’s constitutionally based privileges subsume privileges for records that
reflect: ‘military, dlplomatlc, or national security secrets (the ‘state secrets.
privilege); communications of the President or his advisors (the presrdentral

communications privilege); legal advice or legal work (the attorney-client . -
“or attorney work ;product privileges); and the deliberative processes of the
President or his advisors (the deliberative process privilege).

. ‘ (b) In. Nixon v. Administrator of General ‘Services, the Supreme Court set

forth the constitutional basis for the President’s privileges: for confrdentral
communrcatlons “Unless [the President] can give his advisers some assur- -

“ance of confidentiality; ‘a President could not expect ‘to receive the full
- and frank submissions of facts-and opinions: upon which effective discharge
_of his duties depends.” 433 U.S. at 448-49. The Court cited the precedent.

of the Constitutional Convention, the records of which were  “sealed for

. more than 30 years after the Convention.” Id. at 447 n.11. Based on_those

precedents and principles, the Court ruled that constitutionally based privi-

‘ leges avarlable to a President “survive[] the individual President’s tenure.”’Id:
- -at. 449, »The Court"also 'held that a former President, although no longer
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4 . SETR e a Government official, may assert constitutionally based privileges with re-
: “ ‘ : spect to his Administration’s Presidential records, and. expressly rejected
the argument that “only-an incumbent President can assert the privilege
- of the Presidency.” Id. at 448. :

o _ , (c) The Supreme Court has held that a party seeking to overcome ‘the
. L ' constitutionally based privileges that apply to Presidential records must
. , ’ . "establish at least a “demonstrated specific need” for particular records,
Sl R o -~ a standard that turns on the nature of the proceeding and the importance
‘ s a - ‘of the information. to that proceeding. See United States v. Nixon, 418
-U:S. 683, 713 (1974). Notwithstanding the constitutionally based privileges
- that apply to Presidential records, many former: Presidents have authorized
" -access, after what they considered an appropriate period of repose, to those -
-~ records ‘or categories of records (including:otherwise privileged records)
. to which the former Presidents or their representatives in their discretion
decided to authorize access. See Nixon v. Administrator of GeneraI Services,
433 U.S. at 450-51. . . :

- Sec. 3. Procedure for Admmrstermg Pr1V11eged Presidential Records

i : E .,'f\f'Cons1stent with the' requrrements of the Constitution and the Presidential
’ o Records Act, the ‘Archivist shall administer Presidential records under section
: ";2204(c) of title 44 in the followrng manner:

(a) At an appropriate time after the Archivist receives a request for access

- “to Presidential records under section 2204(c)(1), the ‘Archivist ‘shall provide

( ' notice to the former President and the incumbent President and, as soon
' - .as practicable, shall provide the former President and the incumbent Presi- -

.- dent copies of any records that the former President and the 1ncumbent'

Presrdent request to revrew e S
‘ ' N S -(b) After recelvrng ‘the records he requests the former President shall review -
: ' ' \ those records as expeditiously as possible, and for no longer than 90 days
- for requests that are not unduly burdensome. The Archivist shall not permit.
access to the records by a requester during this period of review or when
~requested by thé former President to extend the time for review.

(c)- After review of ‘the records in questron, or of any other potentially

“privileged records reviewed by the former President, the former President

. shall indjcate to the ‘Archivist whether the former President requests wrth-}
holding of or authorrzes access to any prlvrleged records.

(d) Concurrent with or after the former Presrdents review of the records

the incumbent President or his designee may also review the records in: - .
question, or may utilize whatever other procedures the incumbent President
deems appropriate to decide whether to concur in the former President’s
decision to request withholding. of or authorize access to the records.

(1) When the former: President- has requested withholding of the records

(1) 1If under the standard set forth 1n/sect10n 4 below, the 1ncumbent .

.~ " President -concurs" in the foriner President’s decision to request
wrthholdrng of records as privileged, the inéumbent President shall
so inform the former President and the Archivist. The Archivist
shall not permrt access to those records by a requester unless and
until the incumbent President advises the Archivist that the former
President and. the incumbent President agree -to authorize. access to
th(el records or unt11 so ordered by a final and nonappealable court.
order. : '




(11) If under the  standard- set forth in section 4 below, the - incumbent

President does not concur in the former President’s decision to re- -

quest, withholding of the records as privileged, the ‘incumbent
President shall'so inform the former President and the Archivist.

'Because the former President independently retains the right to as-' -
'sert- constitutionally based privileges, the Archivist shall not permit -

access. to the records by a requester unless and until the incumbent

President advises the Archivist that the former President and the
. incumbent - President ‘agree to authorize - access to the records or
" unitil s0 ordered by. a final and nonappealable court order.

(2) When the former Presrdent has authorrzed access to the records

(1) If under the standard set forth in section 4 below, the. 1ncumbent
President ‘concurs in the:former President’s- decision to authorize
aceess to the records, :the Archivist shall permlt access to -the
-"records by the requester.

President does not concur in the former President’s decision to au-
thorize access to the records, the incumbent President may inde-
" pendently’ order the. Archivist to withhold privileged records. In
‘that instance, the Archivist shall not permit access to the records
by a requester unless and until the incumbent President advises

the Archivist that the :former President and the incumbent Presi-
dent. agree to authorize access to ‘the records or unt11 80 ordered y

by a final and nonappealable court order.
Sec. 4. Concurrence; byIncumbentPresrdent

the 'privilege .decision of the ‘former' President in response to a request

- for access under section 2204(c)(1). When the incumbent President- concurs
- in the decision of the former President to request withholding of records '
_ within the scope of a-constitutionally based pr1v11ege the incumbent Presi-
dent will support that perllege cla1m in any forum in which the pr1v1lege '

claim is challenged. -

-Sec. 5. Incumbent Presldent s Hrght to Obtam Access

2205(2)(B).

- Sec. 6. Right of Congress and Courts to Obtam Access |

or authorized committee or subcommiftee of Congress to obtain-access to
the records of a former President pursuant to section 2205(2)}(A) or section

2205(2)(C). With respect to such requests, the former President shall review.
the records in question and, within 21 days of receiving notice from the ~
Archivist, indicdte to the Archivist his decision with respect to any privilege.: -
. The. incumbent President shall-indicate. his decision with respect to any
.perllege within 21 days after the former President has indicated his decision.
Those -periods may be extended by the former President or the incumbent.
President for requests. that ‘are.burdensome. The Archivist shall not permit

Federal Register / Vol. 66, No. 214/'Monday, November 5;2‘0,01‘/ Presidential Documents. =~ 56027 |

(i) If under the standard set forth in section 4 below ‘the 1ncumbent' L

" Absent compelhng circumstances, the incumbent President will concur in.

- This order does not expand or limit the 1ncumbent President’s right to
‘obtain access to the records of a former President pursuant to sectron_

,ThlS order does not expand.or limit the rights of a court, House of Congress, .

access to the records unless and until the incumbent President advises ’

the Archivist:that the former President and the incumbent President agree.
“to authorize access to the records or until so ordered by a'final.and nonappeal- e
_able court order. : : '

Sec. 7. No Effect on Rrght to Wrthho]d Hecords

'Thrs order does not limit the former President’ s or the mcumbent Presldent s
right to withhold records on any ground supphed by the Constrtutron statute, -
or regulatron )

,Sec 8 Wlthholdmg oanVJIeged Records Durmg 12- Year Penod
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.In the; perlod not to exceed 12 years after the conclusron of a Presrdency

durmg which section 2204(a)-and section 2204(b) of title 44 apply, a former
President or the incumbent President may request withholding of any privi-
leged tecords not already: protected from disclosure under section 2204,

- If the former President or the incumbent President so requests, the Archivist

shall' not peérmit. access to any such pr1v1leged records unless and until
the' incumbent President -advises the: Archivist that the former President

and the incumbent President agree to authorize access to the records or

until so ordered by a final and nonappealable court order

i }Sec 9. Estabhshment of Procedures.

_ This order is ynot intended to indicate whether and under what circumstances
. a former President should assert or waive any privilege. The order is intended

to establish procedures for former and 1ncumbent Presidents to make privilege
determmatlons :

Sec. 10..Desigriation ofRepresentatrve

The former President may- designate a representatlve (or series ‘or. group

* of alternative representatives, as the former President in his discretion may

determine) to-act on his behalf for purpeses of the Presidentidl Records
Act and this order. Upon the ‘death or disability of a former President, .
the former President’s designated representative shall act:on his behalf for
purposes of the Act and this order, including with respect to the assertion
of constitutionally based privileges. In the absence of any designated rep-
resentative -after  the ‘former President’s death or disability, the family of

the former President may designate a representative (or -series or group -

of alternative representatives, as-they in their discre tion may determine)
to act on the former President’s behalf for purposes of the Act and - this
order, 1nclud1ng with respect to the assertlon of constltutlonally based privi- -

“leges.

Sec. 11. Vice Presrdentral Hecords

(a) ‘Pursuant. to sectlon 2207 of t1t1e 44 . of the Umted States Code, the
Presidential Records Act applies to the. executive records. of the Vice Presi-

‘dent. ‘Subject to sibsections (b} and (c), this order shall also- apply with
. respect to any such records that are subject to any constitutionally based
_ privilege that the former Vice President may be. entitled to invoke, but

in the administration of this order with respect to-such records, references
in this order to-a former. President shall be deemed also to be. references

to the relevant former V1ce President.

(b) Subsection’ (a) shall not be deemed to “authorize a V1ce Pres1dent or‘
former Vice President to invoke any constitutional privilege of a President

‘or former President except as authorized by that Pres1dent or former Presi-

dent.

(c) Nothmg in th1s sectlon shall be construed to’ grant, hm1t or otherwise

affect any privilege of a President, Vice President, former PreSIdent or

former Vice President.

" Sec.12. ]udrcra] Review.

This' order is intended to 1mprove the mternal management of the executlvex‘.
branch and is not intended ‘to create any right or benefit, substantive or

.procedural, enforceable at law’ by a party, other than a former President »

or his designated representative, agamst the Unlted States, 'its agencles,
its offlcers OF-any person. -
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, ‘ L P e Sec. 13. Revocation,'

© Executive Order 12667 of January 18, 1989, is 'rervlok‘ed.

' THE WHITE HOUSE,
. November 1, 2001. -

" [FR Doc. 01-27917 _
Filed 11-2-01; 11:23 am] .
Billing code 3195-01-P-






Allegation:

Brett Kavan’augh, -—.vDel"ense of ':Ken Starr

Brett Kavanaugh has vocally defended his former boss, Independent'C-ounsel ,
Kenneth Starr. He has called Starr “an Amerlcan hero,” written that Starr’s. -

~“record is one of extraordinary accomplishment and integrity,” and praised Starr
for “consistently-perform[ing] with the highest skill and integrity.” This staunch
~ defense of the overzealous Independent Counsel constitutes compelhng ev1dence /

of Kavanaugh’s r1ght w1ng views.

, Facts

b - :> Many have expressed that the pubhc crltlclsm dlrected at Independent Counsel

Kenneth Starr was vicious and unwarranted

oy

The Wash1ngton Post ed1tor1al page sa1d of Judge Starr

. “Yet the sum of Mr Starr s faults const1tuted a mere shadow of the v1lla1ny of

-which he was regularly accused. The larger picture is that Mr. Starr pursued -
~ his mandates in the face of a relentless and dishonorable smear campaign
directed against him by the White House. He delivered factually rigorous
answers to the questions posed him and, for the most part, brought credible .
indictments and obtained appropriate convictions. For all the criticism of the ,'
_style of his report-on the Monica Lewmsky ordeal, the White House never laid -
-a,glove on'its factual contentlons The various ethical allegations against him
- have mostly melted away on close inspection. At the end of the day, Mr. Starr
. gota lot Of thlngs I'lght » Editorial, Wash. Post Oct. 20, 1999 at A28. ’

s

. v“The temptat1on to make Mr. Starr into an emblem of somethlng ﬂows out of

the need to make a neat story out ofa complex and messy h1story But it is
exactly the complexity of Mr. Start's 1nvest1gat1on that belies any attempt to-
. make it stand s1mply for any set of virtues or vices in the legal system. Mr.
* Start; in our view, should be remembered as-a man Who--hampered alike by -
. intensely adverse cond1t1ons and by his own m1ssteps--managed to perform a
s1g;n1ﬁcant pub11c serV1ce ” Edltonal Wash Post, Oct. 20, 1999, at A28.

Ronald Rotunda professor at George Mason Unlver51ty School of Law and

assistant counsel for Democrats on the Senate Watergate Committee, explalned in
December 1996 that the attacks on Judge Starr’s 1ntegnty were belied by the fact -

that President Clinton’s attorney General continued to assign him new matters to

*investigate and had the power to fire Judge Starr if he acted unethically. Peter
'.Baker Did Preszdent Order Attack on Investzgator? Seattle Tunes Dec 4, 1996, at A3.

- Rotunda stated “Thls is bas1cally a blatantly p011t1cal attack on Starr that O
1S 1ncons1stent w1th1n the adm1nlstrat1on 1tself ? 1d. :

‘Ina presc1ent ed1tor1al publ1shed shortly after Judge Starr s appomtment law y

professor Garrett Epps — a self-described liberal and supporter of President

Cl1nton wrote “If Starr s 1nvest1gat1on turns up no ev1dence of wrongdomg, he A



' may ‘blight his own career prospects which would be a loss to the nation. But if

he does produce indictments;. .many Democrats will believe that he is the agent of B
a partisan conspiracy. If he obtains convictions, the defendants can claim to be -

- victims of political persecution.” Garrett Epps Edltonal Take My Word, Starr Will Be.

Fair, PORTLAND OREGONIAN, Aug 17, 1994 at C7.

Kenneth Starr was a falr and 1mpart1al Independent Counsel w1th a substantlal o
record of accompllshment : '

’ v

The Washlngton Post editorial page sa1d upon Judge Starr’s appomtment “he is

- alsoa respected practitioner precisely because of his performance as judge and

solicitor general, and he was on Clinton Attorney General Janet Reno’s own short

list of likely candidates for independent counsel when she picked Mr. Fiske.”
Editorial, Kenneth Starr for Robert Fiske, WASH. POST, Aug.7, 1994, at C8.

Upon Judge Starr’s appoiﬁtmeht as Indepe'ndentCounsel Mark Gitenstein, ,
former chief Democratic counsel to the Senate Judiciary Committee, said: “Starr

* was a good, fair judge, and I think he will be fair in this proceeding.” Nancy
- Roman Starr Hailed as Fair, Moderate, WASH TIMES Aug. 6 1994; at A6: ‘

! Carter Jud1c1a1 appointee, Judge Patricia Wald said of Judge Starr: “Ken is

definitely a conservative ... but he’s wholly undevious and never tries to slip

- anything by National Brzef ing thtewater] Delay Seen as Bzggest Danger, THE HOTLINE,

Aug. 8 1994 .
Tlme magazme s chief pohtlcal correspondent Michael Kramer wrote about '
Judge Starr’s appointment in his column: “[Ken Starr’s] integrity and honesty
have never been seriously questioned. 'When even a dues—paylng liberal like the
legal director of the American Civil L1bert1es Union says, ‘I’d rather have Starr
investigate me than almost anyone I can think of,’ the case for bias i is v1rtually
closed ». Mrchael Kramer Fade Away, Starr TIME Aug 29, 1994, at 37.

Kenneth Starr lnltlated criminal prosecutlons only where he uncovered strong
* evidence of criminal wrongdoing. Where he did not find overwhelmlng evidence of
.1llegal behavror, he approprlately exerclsed prosecutorlal restralnt

In his investigations of the death of V1nce Foster the ﬁrmg of White House travel
office employees, the Clinton White House’s potential misuse of FBI files, and
the Clintons” involvement in Whitewater and Madison Guaranty Sav1ngs and
Loan, Kenneth Starr did not bnng any cnmlnal charges. :

- In those areas, however where he d1d ﬁnd persuasive ev1dence of wrongdomg, -

Starr brought charges against and successfully obtained convictions of 14
individuals, including Jim and Susan McDougal, Arkansas Governor Jim Guy

- Tucker, and former Associate Attomey General Webster Hubbell

' Independent Counsel Starr prevalled n court in nearly every dlspute between the

Office of the Independent Counsel and those seeklng to withhold evidence by

- asserting varlous pr1v11eges



/ Federal appellatecourts s’ided-with Independent Counsel Starr in rejecting:

* The creation of at ‘protective function pr1V1lege ‘that 'would authorlze Secret
- Service agents to refuse to testify before a federal grand j Jury Inre Sealed
. Case 148 F.3d 1073 (D.C. Cir.: 1998)

- . The c1a1m that govemment lawyers may rely on attorney-client or work-
. product privilege to withhold information subpoenaed by a federal grand j Jury
In re Grand Jury Subpoena Duces T ecum, 112 F.3d 910 (8t C1r 1997) o

“»  The claim that govemment attorneys could 1nvoke the attorney—chent ;
: 'pr1V11ege 1n response to grand jury questlons seekmg information relatmg to ,
the possible commission of a federal crlme In re Lmdsey, 158 F.3d 1263
~(D.C. Cir. 1998). - '

Independent Counsel Starr was requlred by law to refer to the House of
- Representatives any substantial and credible information that may have constltuted
- grounds for impeachment; and hlS referral was clearly Justlfied as demonstrated by.
o subsequent events. o

v f o Federal 1aw requlred Independent Counsel Starr to adv1se the House of

Representatives of “any substantial and eredible information” uncovered durlng K

- - the course of his investigation that mlght constltute grounds for 1mpeachment
~ See 28 U S.C. § 595(c). :

-‘ 4 The Independent Counsel’s’ report detalledl substantial and credible 1nformat10n

that may have constituted grounds for impeachment. It summarized spec1ﬁc
* evidence supporting the charges that Pres1dent Chnton hed under oath and -
attempted to obstruct Justlce :

" The Independent Counsel’s report never stated that President Clinton should have -
.'been impeached.” Rather, it only explained that the Office of Independent Counsel -
had uncovered substantial and credlble information that may constitute grounds for
1mpeachment Thls conclusion was clearly borne out by subsequent events

v The. House of Representatlves determmed that the 1nformat10n presented by the
Independent Counsel constituted grounds for 1mpeachment By a'vote of 228-
206, the House voted to impeach President Clinton for perjuring himself before a
- grand jury. And by a vote of 221- 212, the House Voted to 1mpeach Pres1dent
Clinton for obstructmg Justlce o .

v . ,Aﬁer a tnal in the U. S Senate, ﬁﬁy Senators Voted to remove Pres1dent Clmton

from ofﬁce for obstructlng Justlce s

contempt for “giving false, mlsleadmg, and evasive answers that were designed to -
obstruct the judicial process” in Paula Jones’s sexual harassment lawsult and
ordered h1m to pay a ﬁne of $9O 000. :

v
/

o \/ ' ,U S Dlstrlct CouIt Judge. Susan Webber erght later held Pre51dent Chnton in . .



: v | . InJanuary 2001, President Clinton admitted to giving “evasive and misleading

' answers, in violation of Judge Wright’s discovery s orders” during his deposition -
“in Paula Jones’s sexual harassment lawsuit. As a result, he agreed to pay a ‘
\$25 000 fine and glve up h1s law llcense for ﬁve years

. Numerous Democrats co-sponsored a censure resolutlon introduced by Senator ‘
B Feinstein that stated that President Clinton “gave false or misleading testimony and

his actions [} had the effect of impeding dlscovery of evidence in _]udlclal

v""proceedmgs » 8. Res 44, 106th Cong (1999)

: 4 Members of the Senate who co- sponsored the censure resolutlon 1ncluded

~ Senator Durbin (D-IL), Senator. Kennedy (D-MA), Senator Kohl (D-WT), Senator
- Schumer (D-NY), M1nor1ty Leader Tom Daschle (D -SD), and Senator John Kerry
(D- MA)

v '.Then-Congressman Schumer as Senator elect stated that ““it is clear that the

President 11ed when he testlﬁed before the grand Jury ”
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_HEADLINE To Us ‘Starr Is an Amerlcan Hero

- BYLINE Robert J. Bnttman Brett M Kavanaugh, Solomon J. W|senberg
. N\
- BODY: ' : : :
Richard Cohen s Oct. 26 op ed broadside; "So Long, Ken-Starr," grossly mischaracterizes Ken
- Starr and his lnvestlgat|on Cohen ridicules the Lewmsky case, but he. rgnores the following
facts: . .

,Starr uncovered a massive effort by the president to lie under oath and obstruct justice. The

- House impeached the president. Fifty senators voted to remove the president. Thirty-two -
other senators who voted to retain the pre5|dent nonetheless signed a resolution that ;
condemned Bill Clinton for giving “false or misleading testlmony and "impeding discovery of
evidence in Jud|C|al proceedings” and concluded that he had "violated the trust of the
American people." Judge Susan Webber Wright held the preSIdent in contempt because he

: |ntent|onally provided "false, misleading and evasive answers" and "undermined the integrity . .
of the Jud|C|aI system.” , : S - S

‘ _Those conclus:ons fully vindicate Starr's f|nd|ngs and make Cohen s d|atr|bes aga|nst the case o
. “;("woe is me, the Republlc isin per|I D) IookJuvenlle 7 S '

o Cohen contends that certaln information in Starr's referral to Congress should not have been
~-made pubI|c and that Starr threw "everything out on the lawn for all the neighbors to see.'
- " But-Starr submitted the report to Congress under seal. It was a blpartlsan Congress that
,';v,_publlcly released the. report without even. reV|ewmg it beforehand :

L Cohen argues that Starr ' trapped" the pre5|dent Not so. The presndent "trapped" hlmself

~- Clinton knew Iong before his civil deposition (because Wright repeatedly so.ruled) that hIS L
“ other sexual encounters with subordinate employees were relevant to Paula Jones's sexual. :

, harassment case. Yet the president decided to roII the: d|ce and I|e under oath and obstruct
._Justlce : , : .

e Starr dud not cause this; Cllnton did. Nor d|d Starr cause the presndent later to I|e to the
" _grand jury, to parse the meaning of the words "is" and "sex" and on and on. Clinton did all of
.. this with premeditation and on his own, The word that ordrnarlly descnbes such. behawor is
not trapped" but "gu1|ty." : A :

o Cohen complalns that Starr began by’ lnvestrgatlng Whltewater and "wound up"” mvestlgatmg
the Lewinsky matter. But Janet Reno; not Starr, gave the mdependent counsel Junsdlctlon '
over new matters. : . . : .

Cohen also notes--ommously--that Starr is a Republlcan SpeC|al prosecutors traditionally
. ~ have been respected lawyers of the opposite party. Archibald Cox investigated President
‘ Richard Nixon. Former senator John C. Danforth is lnvestngatmg Janet Reno. The reason is
' -simple: A decision net to indict in-a politically charged caseis more credible if made by a
. prosecutor of the opposite party. And a conviction requnres that 12 citizen jurors vote for
- - conviction, the’ procedural check on the " aggressnve prosecutor.

tof2 -~ o S e s eaAM
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“As important as what Cohen says is what he does not say. Cohen does not mention Starr's <
successful investigation .of Madison Guaranty Savings and Loan. Starr obtained convictions of -
‘ -Jim and Susan McDougal, of Gov. Jim Guy Tucker (the first conviction this century of a s1tt|ng»
. governor) and of former assoc1ate attorney general Webster Hubbell

And Cohen |gnores Starrs |nvest|gat|on of the Chntons lnvolvement in Madison and. _
Whitewater and his investigations of the Vince Foster, travel office and FBI files issues. Why7
Starr brought no criminal indictments and submitted no impeachment referrals in those
matters. Starr recognized more than anyone that criminal prosecution (or an lmpeachment

" referral, in the case of the president) is not a political game—-that a’'prosecutor should not
invoke those. processes unless the evndence is strong, almost overwhelmrng

o Cohen also skips past Starrs remarkable legal record Starr: won nearly every dispute:
executive privilege, Secret Service pr|v1lege, government attorney cllent privilege,
Jurlsd!ctlonal issues, the hst goes on . S

Contrary to Cohen S table thumplng, the record: establlshes that Starr was-a thorough falr
ethical and successful prosecutor. His record-is one of. extraordlnary accompllshment and
- mtegrlty And:to us, Starr is an Amerlcan hero ’

'Over time, fanr—mlnded people will come to hall Starr's enormous contributlons to the country
and see the presidentially approved smear campaign against him for what it was: a -~
disgraceful effort to undermine the rule of law, an episode that will forever stand, together °
leth the underlying legal and moral transgressnons to Wthh it was connected as a dark
chapter in American preSIdentvaI hlstory

' The writers served as attorneys ln the offlce of mdependent counsel Kenneth W. Starr.
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_SECTION EDITORIAL Pg A28

* LENGTH: 542 words

HEADLINE Mr. Starrs Departure

BODY:

AS LONG AS hrstonans remain mterested n Amencan politics in the l990s they are hkely to debate the merits -
of Kenneth Starr's investigation. The parameters of the debate are already stark. Mr. Starr's defenders see him as-a
voice of principle who stood firm for the rule of law and courageously spoke unpopular truths about a president who

" had disgraced his office yet remained mexpllcably popular. By contrast, Mr. Start’s detractors see him as a kind of
- demon who embod1es everything puritanical and intrusive ‘about contemporary American conservatism and whose

zeal against a president from a drﬂ‘erent party led th ona crusade to bring: h1m down, with whatever collateral ‘

; \consequenccs .

- The reality is that neither of these narratrves aptly descnbes Mr. Starr or the very mlxed legacy that he left on -
resrgnmg his post this week. Mr. Starr- ‘was given an almost impossible task. He was asked to address authoritatively -
a set of essentially unrelated public integrity questions of varying degrees of seriousness. The impossibility of his
job was partly his own fault, since he made the mistake of accepting--and : sometimes seeking--additional matters to
review. But it is unclear whether anyone with such broad Junsd1ctlon could have avolded bemg perceived as

: Pres1dent Clmton s personal prosecutor.

Mr Starr's own errors contributed greatly-to thrs pcrceptlon At times in hrs 1nvest1gatlon he clearly lacked
‘perspective--going full throttle after relatively marginal characters and pursuing imprudent lrtrgatlon and

-« investigative strategies. He also had a maddening tendency to ignore appearances--even at the expense of the public
- cred1b111ty of his investigation. This was particularly regrettable because the circumstances of his own appointment,
"which followed the dismissal of the widely admired Robert Fiske for madequate reasons, begged suspicion. Rather
-than allaying this concern, Mr. Starr seemed to taunt his doubters by ma1nta1nmg his law pract1ce and his

relatronshrp wrth conservatrve causes

- 'Yetthe sum of Mr. Starr's faults constrtuted a mere shadow of the vrllamy of which he was rcgularly accused

" The larger picture is that Mr. Starr pursued his mandates in the face of a relentless and dishonorable smear campaign
. directed against him by the White House. He delivered factually rigorous answers to the questions posed him and,

for the most part, brought credible indictments and obtained appropnate convictions. For all the criticism of the style

. of his report on the Monica: Lewinsky ordeal, the White House never laid a glove on its factual contentions. The '
- various ethical allegations against him have. mostly melted away on close mspectron At the end of the day, Mr: Starr
got alotof thmgs right. . ST A : R , .

The temptatron to make Mr: Starr mto an emblem of somethmg flows out of the need to make a heat story out .

- ofa complex and messy history. But:it is exactly the complexity of Mr. Starr's mvestrgatron that belies any attempt »

to make it stand simply for.any set of virtues-or vices in the legal system. Mr. Starr, in out view, should be

L remembered as a man who--hampered alrke by 1ntensely adverse condltrons and by h1s own mrssteps--managed to
- performa significant publlc servrce : , :

3,
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s TAKE MY WORD, STARR WILL BE FAIR
e o GARRETT EPPS:

: Summary But such: reassurance shouldn t be needed for
:1ndependent counsel ‘

”.Lawyers famlllar with federal ethics law: were not entirely
surprised Aug. 5 when a federal appellate. panel refused to
reappoint Robert Fiske, the spec1al ‘counsel’ chosen by Attorney
General Janet Reno to 1nvest1gate Whltewater ‘and related matters

appearance of a conflict. of interest. As the panel -- called
Special Division -- noted, the Independent Counsel .

" Reathorization Act "contemplates an apparent as well as an actual
1ndependence on the part of the counsel "

-j‘ Flske had=been>appolnted by the admlnlstratlon,ithus raising
®

‘But- many observers were stunned when the three- judge panel

~ turned instead to former appellate judge and: sollcltor general
'_Kenneth W..Starr. : :

. Starr; a promlnent Reagan and Bush supporter, has no S
prosecutorial experience and is deeply 1nvolved in pOllthS Starr
" openly considered a Republican bid to unseat . Democratic Sen.
‘Charles Robb of Virginia..He has publicly attacked Presidernt
Clinton's position on’ poss1ble presidential 1mmun1ty from civil
suit and even considered filing an amicus brief supporting Paula
- Jones 1in her sexual harassment suit agalnst the president. And no :
one who knows Starr doubts that he would -- and should =-- be on the

GoP short llSt for the Supreme Court 1f the Whlte House changes
’hands - S v B .

In other'words, Starr does not " embody what the Spec1al DlVlSlOH
-(ton.which two of. the three judgés are Republlcan appointees) called
"™the ‘intent of the act that the actor actor be protected against

ceptions .of conflicts." As a polltlcal foe. of the pres1dent
irr w1ll be seen by many as blased B :
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'.s E. J Dlonne of The Washln'g'ton Post noted 1t is as 1f a L
-Democrat- -~dominated panel had named llberal professor Laurence Trlbe
to: 1nvestlgate Iran Contra :

Make no mistake about my meaning;,I'know Starr personally.
(Starr was a guest lecturer at the UO Law School. in February.)
Politically, we are chalk and . cheese: I am a Democrat, a. liberal
and a supporter of the president; he is the direct opposite of all
- of these. But I admire him more than I can say, because at a level
_beyond pOllthS, he is a flne lawyer, an. honest judge and a good S
man. - o o o AR o e

I have . not the sllghtest doubt that he w1ll be falr, judicious
and discreet in his conduct of the Whltewater 1nvest1gatlon You
can take my word for it, or ‘that of Reno herself, who- seriously
" considered naming Starr to the offlce that eventually went to Flske.

“,That, however, is prec1sély what made 1t:a grlevous-mlstake for
‘the Special Division to offer this appointment and for Starr to .
accept it. The point of the independent counsel law is that ne1ther~
‘Republlcans like Starr nor Democrats like me should have to take
' someohe else's word. that == desplte appearances:—— ]ustlce is belng
ﬁe in a nonpartlsan, evenhanded manner

he authors of the law knew. that many admlnlstratlons would
: conduct honest investigations: of their own personnel but they also
" knew that the publlc,v31ckened by Watergate and other scandals,
swould not believe ‘that political appointees could 1nvest1gate
vathemselves or the1r superlors :

E N

v Thus was born the 1ndependent counsel to ensure both fairness'
}and the appearance of such. Previous counsels in high-profile cases_~‘
“have tended to be nonpolitical. flgures,’often appointed relatively
late in their careers, who could not credibly be suspected of a-
_personal or partlsan agenda 3

If Starr‘s 1nvest1gatlon turns up no. evidence ‘of wrongdoing, -he
- may blight his own career prospects,vwhich would be a loss to the'
nation. But if he does produce indictments, many . Democrats will
" believe that he is the agent of a partlsan ‘conspiracy. If he:

" obtains. conv1ctlons, the defendants can claim to be v1ct1ms of.
‘polltlcal persecutlon : : ‘\p L o
If the Whitewater 1nveStigatiOn'derails the president's agenda.
or prevents his re-election, Clinton's supporters will forever be'g
convinced. that they were defeated by a GOP judicial coup d'etat
T they will note bitterly that Reno was forced to appoint Fiske

'ahe flrst place because the Republlcam blocked an effort to
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uthorlze app01ntment by the SpeC1al D1v1s1on untll after Flske S
probe was under way. ‘

A The effects of such a perceptlon would ‘be long lasting and
corr031ve,-w1th potentlally grave effects on our pOllthS and our -
herltage of government under law

Only tWO people have the power to defuse th1s potentlal
disaster. One is Reng, who under the act. has the power to remove a
counsel "for good causé . . . or any other condition that
substantiallyfimpairs:the performance" of‘the counsel 5 duties;

“ The law permits the counsel to challenge his removal in a
‘different federal court than the one that app01nted him; such a
hearing would be interesting indeed. But given.political reality,.

~and the Clinton administration's ‘record of support for "the

Independent Counsel Reauthorlzatlon Act Reno is unllkely to flre
Starr ' : R

. The other person who can act is Kenneth ‘Starr himself. A N
beloved and respected figure, he has almost certainly accepted this

post out of a sense of public service. Ironlcally, he stands to

lie as much as Cllnton if the process goes awry -

arrett- Epps is’ an’ assistant professor of law at’ the Unlvers1ty
of Oregon } . : _ _ Lnn R y

31 TABULAR OR GRAPHIC MATERIAL SET FORTH IN THIS DOCUMENT IS NOT DISPLAYABLE

LGraphlc - Drawlng by MIKE: RAMIREZ KENNETH W. STARR -
_ Talnted by perceptlon of partlsanshlp
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Starr hailed as falr,‘moderate
- Nancy E.' Roman
THE WASHINGTON TIMES

‘ : Kenneth Starr; the new Whltewater 1ndependent ‘counsel, ‘was
~assessed yesterday from the left and the rlght as a nonpartlsan,
- fair- mlnded lawyer. » :

""As solicitor general he bent over backwards to avoid
partisanship, and as a result he incurred the wrath of
‘conservatlves on more than one occa31on,",sa1d Chip Mellor,

sident of the libertarian Institute for Justice. ' "In areas of-
ill rlghts, abortlon, he was deflnltely v1ewed as moderate "

. Mr. Starr, 48J was app01nted‘t0‘the.U.S.h Court of Appeals for
the. D.C.. Circuit.by President Reagan in 1983. Pre31dent Bush chose
him as.the Justice Department's top lawyer-in 1989. When Bill
Cllnton was . elected pre51dent Mr Starr went into private =
practlce in Washlngton B : S

"Starr was a good falr judge, and I thlnk ‘he w1ll be falr in

uthlS proceedlng/" said Mark Gltensteln, chief Democratlc counsel to
~the Senate JudlClary Committele when Mr. ' Starr was nominated to the

federal bench.. "I didn't agree with hlm on a number of. hls’
'decisions, but he is falr : : :

o Mr. Gltensteln said that when Mr Starr was in the Justlce o
'VDepartment they sometlmes worked together "He ‘was a pretty
stralghtforward guy,"™ he said. "He's easy to work with. He'll: do
a good job here. The only- issue is what happens to all the work
that Fiske did?" : - : * B ' o

Mr. ”Gitenstein'sald Mr. Starr should give broad deference to

. 'Mr. Fiske's work. "I belleve that Starr would glve ‘him that

deference.""
‘ ‘Aslan Slobodin of t.he.Wavshingtvon '_Leg-al"'Foundat‘i,(on;,:' on whose
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al pollcy adv1sory_board.Mr." Starr,serves, sald he is an
“outstanding" chOice for independent:counselm“" ' ' '

‘ ~"He's got Olymplan credentlals To‘say he 1s well- respected is-
understatlng it," he said, adding that he bases hls pos1tlon on Mr
' Starr S tenure on the federal bench.

_ "He was there durlng the mid- '80s, when the ideologiCal
complex1on was changing. ' He was respected ‘by the Democratic ,
- appointees to the Court of Appeals,f he said. "Of course, he voted

more with the conservatlve w1ng of that court but he ‘was v1ewed as. -

more of a moderate

When Mr. Starr was nominated to.be sollc1tor general in 1989
- press accounts quoted liberal lawyers who had trled cases in his
. court .as saying he was the "least doctrlnalre" of. the Reagan
appolntees to the D.C. CerUlt -

Before being named a judge; Mr. Starr served as- counselor to
Attorney General William French Smlth :

During that time he was the only'political_appointee to argue
inst the Justice Department's decision to support Bob Jones
_ rersity's attempt to claim tax- exempt status desplte 1ts
,“rac1ally discriminatory pollc1es s :
Tex Lezar, former. chief of. staff to Mr. “Starr and now the
- Republican nominee for lieutenant governor of Texas, described Mr.
‘Starr-as. a "very stralght arrow ’who demands clear ev1dence before
taklng any action. ' :

He‘noted that Mr;‘ Starr has no-criminal‘exberience andlhas
never served as a prosecutor, but he said the former solicitor
general knows ‘a.lot about conflict of interest and is "perfectly
. capable of being that certaln someone who knows when someone’ 1is
u'gracefully ducking.” o

Cox Major Garrett contributed tObthis"report{fib
****BbX
 KENNETH WINSTON STARR
'BORN: Vernon;yTeXas, July 21 1946.‘Livesfin"McLean.
‘ WIFE Allce Jean Mendell
":HILDREN Randall Postley, Carolyn Marle and Cynthla Anne
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: DUCATION: Bachelor s from George Washlngton Unlver51ty,»
master S from Brown Unlver51ty, law degree from Duke Unlver51ty

CAREER HIGHLIGHTS Law clerk to U S: Chlef Justlce Warren E.
_Burger,_1975 17; associate and partner, GleOH, Dunn & Crutcher,
1977-81; counselor to the attorney general 1981-83; judge, U.S.
Court of Appeals for the D.C. ~Circuit, 1983-89; U.S. . sollc1tor :

' general -1989-93; partner, Klrkland & ElllS, 1993 present .
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Wednesday,_Decembern4 1996
s IR ,"]j' CLOSE UP

i DID PRESIDENT ORDER ATTACK ON INVESTIGATOR'>
PETER BAKER.
WASHINGTON POST

ATTORNEY GENERAL Janet Reno has contlnued to ass1gn 1ndependent
A,counsel Kenneth Starr new matters to 1nvest1gate and has the power
,;to fire. him. But now Starr's 1ntegr1ty is belng attacked and the
ﬂadmlnlstratlon says 1t won t 1nterfere j:” '
: WASHINGTON = Cllnton strateglst James Carv1lle has launched a;: SR
',llc campalgn to dlscredlt Kenneth Starr, the lndependent counsel Lo
plrsuing ‘the man Carv1lle helped put in the White House. But o
iﬂCarv1lle s not d01ng so on’ the orders of - the preSLdent Really.
S , ,
: Nor is Pre31dent Cllnton secretly encouraglng hlm Really And

vthe pre31dent couldn t stop Carv1lle even 1f ‘he trled Really

, That 'at least is the off1c1al Whlte House llne, 1mplaus1ble as
ﬂgilt 'séems to doubters whose bus1ness cards don t llst l6OO
f»Pennsylvanla Ave. as an offlce address 5

; Whlte House off1c1als don t seem all that unhappy about ,

g Carv1lle s plans to set upa grass roots,'antl -Starr. organlzatlon
Cclinton made perfectly. ‘clear -yesterday he has no intention of i .

_:calllng off his political- consultant, when asked 1f he would talk to

= Carv1lle about 1t he answered flatly, "No s SR - ,

That and other publlc remarks by top aldes in recent days have o
f‘;been taken as tacit ‘approval of the Carv1lle counterattack which .
Cwill 1nclude campaign- style newspaper advertlsements, fund- raising - -
jmappeals and opp031tlon research , S

"‘5But Carv1lle was vague on organlzatlonal detalls

.Such an "all out" assault 1s unprecedented 1n the hlstory of

S
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ependent counsels, accordlng to spec1allsts in the fleld Spec1al
prosecutors have been fired (Archibald Cox durlng Watergate) and
come. under withering partisan fire (Lawrence Walsh during ‘
Iran-contra), but they have never endured an organized
‘ public—relationslattack1Of'thewlikes that Carville describes}
’ P ' .
A varlety of Republican leaders, legal scholars and even- some
Democrats have denounced Carv1lle S effort as-: everythlng from
_1mproper to bad polltlcal strategy

-

'Incend;ary devlce

-"Thls is a very, very 1ncend1ary dev1ce, and it may have ,
'1ncend1ary consequences as yet unseen," said-Joseph diGenova, a
former GOP federal prosecutor who also has served as an independent
counsel. DiGenova said it appeared to be an attempt to shape public
perceptions to influence potentlal jurors "That would be the. O. J.
Slmpson 1ng of Whltewater " : -

Ronald Rotunda,. a Unlver51ty of IllanlS law professor who was
an assistant counsel for Democrats on: ‘the Senate Watergate
Committee, said attacks on Starxr's 1ntegr1ty are belied by the fact:

' t Clinton's own attorney general, Janet - Reno, has continued to
ﬁlgn him new matters to investigate and has the power to fire =
Starr if he had acted unethically. "This is basically a blatantly
political attack on Starr that is 1ncon51stent w1th1n the
admlnlstratlon 1tself " Rotunda said.

;The notion that the White House‘is Uninvolyed he added bore
little credibility: "It looks to me that Carv1lle =a got his marchlng
'orders and 1is: carrylng them out. S : :

\Carv1lle sees clearvmessage
Carv1lle denied’ that yesterday, saylng he has not spoken to

.Cllnton about hls‘plans, nor sought permission from the White: House.
/But‘he'alSo seemed  confident he was not deviating from the

“president’ s own. thoughts, pointing to a PBS interview last fall when

Clinton said it was "obvious” Starr was out to get him. "He's"

spoken, it seems to me, pretty clearly and_unambrguously," Carville -

‘said of Clinton S R S

Even s0; Whlte House press secretary Mlchael McCurry on Monday _
went ;so. far as :to suggest that Clinton:had no: power over Carv1lle,f
. who" managed hls l992 campalgn ahd has remalned close to the
v pre31dent : :

"uments agalnst Starr.
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The thrust of CarVille S case against Starr is that the former’
Reagan solicitor general is a partisan. "right wing" Republican. with
an ax to grind, and should be fired. In particular, Carville has
cited.Starr's legal representation of tobacco interests and his
recent speech at a law school founded by Christian Coalition leader

" Pat Robertson

Criticism of ‘his plans,_Carville added, is“only likely to
energize him. "It's okay to attack the president but it's not okay
to defend. the pres1dent7" he said heatedly "I{m;not playing by
those rules!™ : : : (O : R

CarVille preViously said he wanted to go after Starr the day he‘
- was appointed but was talked out of it by the White House. Asked .
about that yesterday, he identified George Stephanopoulos and Mark
Gearan as the Clinton aides who dissuaded him, adding that’ they
feared that then- White House counsel Lloyd Cutler would resign if "
CarVille followed through : S

"The difference between last time and this time,' Carville said,
is that this time "I didn t ask anyone " - : .

grr s investigation
independent counsel Kenneth Starr is investigating
- Whitewater The failed land development progect in which Bill

‘Clinton,.then governor of Arkansas, and Hillary Rodham Clinton
invested :

- Vince Foster The apparentwsuicide‘inrl993 of the White House
deputy Counsel : S . ol S ‘ :

H/—F; FBI files The. White House personnel security chief's. improper
_;collection of almost 900 FBI files,‘including those of Republicans'

no - longer working for the White House. , ,

Travel office firings 1993 dismissal White House travel office'

staff in what Republicans suspect was an effort to give jobs to

Clinton friends from Arkansas

TABULAR OR GRAPHIC MATERIAL SET FORTH IN THIS DOCUMENT IS NOT DISPLAYABLE
RL'PHOTO Caption 1) JAMES‘CARVILLE 2) KENNETH STARR
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Relating to the censure of William Jefferson Clinton.

IN THE SENATE OF THE UNITED STATES

4 FEBRUARY 12, 1999

Mrs FEINsTEIN (for herself, Mr BENNETT, Mr MOYNIHAN, Mr. CHAFEE,
Mr. KoHL, Mr. JEFFORDS, Mr. LIEBERMAN, Mr. SMITH of Oregon, Mr.

DASCHLE, Ms. SNOWE, Mr. REm, Mr. GORTON, Mr. BRyaN, Mr.

MCCONNELL Mr CLELAND “Mr. DOMENICI Mr. TORRICELLI Mr.
- CAMPBELL, Mr. WYDEN, Mrs. LINCOLN, Mr. KERRY Mr. KERREY Mr.
.. SCHUMER, Mr. DURBIN; Mrs. MURRAY, Mr. WELLsTONE Mr. BREAUX,

Ms. MIKULSK], ‘Mr. DORGAN Mr. BAU(Jus Mr. REED, Ms: LANDRIEU " ‘

Mr. KENNEDY, Mr. LEVIN, Mr. ROCKEFELLER, Mr. ROBB, Mr. INOUYE
and Mr. AKAKA) submitted the following resolution; which was referred'
to the Commlttee on Rules and Admmlstratlon ~ '

- RESOLUTION
Relatlng to the censure of Wllham J efferson Chnton

Whereas Wllham Jefferson Chnton Pres1dent of the United I
States, . engaged in an 1nappropr1ate relatlonshlp W1th a
subordlnate employee in the White House Wthh was
shameful reckless and 1ndefens1ble

‘ "Whereas Wllham Jefferson Clinton, Pres1dent of the Unlted 7
' States, dehberately misled and deceived the Amerlcan

people and people in all branches of the Unlted States e )

Government



20
" Whereas William Jefferson ClintOn,fPre’sident of the United v
 States, gave false or misleading testimonyfand his actions
‘have had the effect of 1mped1ng d1scovery of -evidence In-
Judlclal proceedlngs |

- Whereas William J efferson Clinton’s conduct in this matter
s unacceptable for' a President of the United States, does

demean the Office of the President as well as the Presi-
dent h1mself and creates d1srespect for the laws of the._
land ' )

: Whereas Wllham Jefferson Chnton fullyvdeserves censure for,.
engaglng in such behav10r ‘ : :

 Whereas future generatlons of Amerlcans must know that
such behav10r is not only unacceptable but also_bears
grave consequences 1nclud1ng loss of 1nteg'r1ty, trust and-
respect ‘ '

.Whereas William Jefferson Chnton remalns subJect to cr1m1-i :

nal actlons in a court of laW like any other citizen;

Whereas William J efferson Clinton’s conduct in this matter' "
~ has brought shame and d1shonor to hlmself and to the
- Office of the Pres1dent and

Whereas W1lham J efferson Chnton through his conduct in
this matter has violated the trust of the Amerlcan people
‘Now, therefore be 1t S '

| 1._ L Resolved That——"

2 | (1) the Unlted States Senate does. hereby cen- '

3 ~ sure Wﬂham J efferson Chnton Pres1dent of the

‘_4_ ' "Unlted States and ‘does’ condemn his Wrongful con-
5 e -duct in the’ strongest terms;
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(2) the Un1ted States Senate reeogmzes the h1s- '
. torle grav1ty of th1s b1part1san resolut1on and trusts

- and urges that future congresses W111 reeogmze the

ﬂlmportanee of allow1ng thls b1partlsan statement of’

eensure and eondemnatlon to- rema1n 1ntaet for all

o t1me and

(3) the Senate now move on to other matters S :

v of s1gn1ﬁeanee to’ our people to reeonelle d1fferenees
'Qbetween and Wlthln the branches of government and

"_';_,to-rwork together—aero_ss party hnes—for the benefit

S of the American peOple."

o
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H '
R Umted States District Court
E.D. Arkansas,
Western D1v1s1on

| Paula Corbin JONES, Plaintiff,
V.
Wllllam Jefferson CLINTON and Danny Ferguson
Defendants.

No. LR-‘C-9‘4-290. .

July 29, 1999.

’

Aﬁer United States President was held in civil

-contempt for failure to obey discovery orders'in civil = ..

lawsuit brought against him, 36 F.Supp.2d 1118,
_parties submitted evidence of expenses and fees
incurred by plaintiff's counsel.” The District Coutt, -

- - Susan Webber Wright, Ch1ef Judge; - held that: (1) -

President would be required to pay expenses incurred
by federal judge to attend tainted deposition, and (2)
plaintiff's counsel were entitled to fees and expenses

" in amount of $79,999 and $9, 485, respectrvely

So ordered
- West Headnotes» .

[1] Federal ClVll Procedure €b1539
170Ak1539

As a sanct1on agalnst Umted States President who
was held: in civil -contempt - for fallure to obey
discovery orders in civil lawsuit brought against him, -~
President would be required to- pay federal judge's ~
expenses  for . attending tainted -deposition at
- Pres1dent’s request ' e

: ]__1Federal ClVll Procedure @12691 s
170Ak1269. 1 e

In proceedings to determine attorney fees and - -
expenses - that would be imposéd against United -
- States President who was held in civil contempt for
- failure to obey discovery orders in- civil lawsuit .
- brought against him, plaintiff's counsel were. not
_entitled to conduct limited discovery of President's:

. attorney' fees and expenses; there was no need to

. conduct discovery of President's fees-and expenses to

.

determme whether fees and expenses clarmed by

_plamtlﬁ's counsel were incurred as a result of
sanctioned conduct; and resolvmg issue of President's.

contempt expeditiously and w1thout heanngs was i
the pubhc interest.

131 Contempt éb70

93k70

Bl Contempt @74

-93k74

A coerciVe contempt sanction, such ‘as a fine, is -
designed to force. the offending partyto comply w1th S
- a court's order, whereas a compensatory sanction is’

designed to compensate the non—offendmg party for

" the damagé they incur as a result of the offending

party S contempt

4] ‘Contempt €249
93k49 . -

- Court may make an adjudicationi of contempt and -

impose a contempt sanction ‘even after the -action -in
which the COntempt arose has been tenninated.

v ]__1 Federal Civil Procedure S>1278 -
l70Ak1278

' Dlscovery sanctions may be awarded against a party
~after entry of summary judgment and dismissal of a

case. Fed. Rules Civ. Proc Rules 37, 56 28 U.S.C.A.

]__1 Contempt @74

BK4 -

Sanctrons . for compensatory contempt are: not

- imposed to punish the contemnor, but must be based
_'upon evidence of actual'loss B

]__1 Federal Civil Procedure @1278

o 170Ak1278

.As a c1v1l contempt sanction agamst Umted States
“President who failed to obey discovery orders in civil

lawsuit brought against him, plaintiff's counsel were
entitled to attorney fees and expenses of $79,999 and
$9,485, respectlvely, rather than requested amounts

- of $437 825 -and $58 533; plaintiff's counsel were.
- ‘entitled to recover ‘only the fees and expenses that -

plaintiff incurred as a result of President's w111fu1

: 'fallure to obey court's d1scovery orders.

‘Copr. © West 2004 No Claim to Orig. U.S.'Govt. Works -

- Page 1




57 F.Supp.2d 719 -
(Citeas: 57 F.Supp.2d 719)

20 Donovan Campbell, J‘ri Rader Campbell?
' Fisher & Pyke, Dallas, TX, Gregory S. Kitterman,.

Little Rock, AR, for plaintiff.

Steven. H. Aden, John W. ‘Whitehead, The

" Rutherford Institute, Charlottesville, VA, Daniel A.

- Gecker, Steven Scott Biss, Maloney, Huennekens, 3
. Parks, Gecker, Parsons, Richmond, VA, Robert.

Batton, Jacksonville, AR, Bill W. Bristow, Seay &

Bristow, Jonesboro, AR, Stéphen C. Engstrom, -

Wilson, Engstrom, Corum & Coulter, Little Rock,
AR; Kathlyn Graves, Wright, Lindsey & Jennings,
Little Rock, AR, Robert S. Bennett, Skadden, Arps, "
Slate, Meaghen & Flom, Washlngton DC, for

defendants

MEM ORAND UM AND ORDER

SUSAN WEBBER WRIGHT Chief Judge

e Apnl‘ , 12, 1999, this Court entered a
. Memorandum Opinion and Order adjudging William'
".Jefferson. Clinton, -President .of the United States; to

- be in civil contempt of court pursuant to Fed.R.Civ.P.- "

7 37(b)(2) for his willful failure: to- obey certain

~discovery Orders of this Court in a lawsuit brought
- against him by Paula Corbin Jones. See Jones v.
:Cliniton, 36 F.Supp.2d 1118 (E.D.A1k.1999). - The

- Céurt-.determined that the President v1olated this

Court's discovery Orders.by glvmg false, misleading

‘and evasive. answers that were designed to obstruct

‘the judicial process, and that sanctions must be
» “imposed, not only to redress the misconduct of the
- President in this case, but to deter others who might

 themselves consider emulating the President of the -

- United ' States by engaging ' in misconduct  that

B undérmines the integrity of the Jud101a1 system. - See -
“id. at 1127, 1131-32, 1134. = The Court ordered the

- President to pay plaintiff any reasonable expenses,

- ‘including attorney's fees, caused by his willful failure

‘to obey this Court's discovery Orders, and directed

plaintiff's former counsel to submit to this Court a . .
.- detailed statement of any expenses and attorney s fees

incurred in connection with the matter. Id._at 1132

- . 1134-35. " The Court’ addltlonally ordered - the
. . President to deposit into the registry of this Court the -
~sum of $1,202.00, the total expernises incurred by this -
. ‘Court in traveling to ‘Washington, D.C. at the
- President's’ request to pre51de over his January 17, °

© 1998 ‘deposition. [d. _[FN1} However,. the Court

stayed enforcement of its Order for thirty days to give
the President an opportunity to file a notice of appeal .

" 0T t0 request a hearing. in which to demonstrate why.
*he is not in civil contempt of court, why sanctions . -
; should not be 1mposed or why the Comt is otherw1se '

Al

‘Page 2. '

in error in proceeding in the manner in which it has.

Id. 4t 1134-35.  The Court stated .that should the

- President fail to file a notice of appeal or request ‘a

‘hearing within the time allowed, .it would enter an
* . Order setting forth the time and manner by which the
" President is to comply with the sanctiorns being
" imposed.  Id. The President subsequently notified this *
“Court that ‘while he disputes allegations that he
‘knowingly and intentionally gave false. testimony.
“under oath, he will not request a hearing or file a

notice of appeal. Accordingly, the Court addresses at

el this time the sanctions to be unposed in accordance,
* - with the Apnl 12th Order. '

: ?
m In addition, the Court teferred the
matter to the Arkansas Supreme Court's
- Committee- on Professional Conduct for
-~ review and any action it deems appropriate. ’
I L

-‘I.

On May 7 1999 th1s Court received in response to. ,
its April 12th Order a statement of fees and expenses

‘totaling . $437,825.00 from the law firm of Rader,

Campbell, *721 Fisher & Pike ("RCFP") and a

- statement of fees and costs totaling $58,533.03 from -
* John 'W. Whitehead and The Rutherford - Institute -

(collectively, "TRI"). . That same day, the President,
through his attorney, Robert S. Bennett, submitted a -

- letter to this Court stating that he would tlmely filea
- formal pleading objecting to the "excessive" amount '

of the claim for fees and expenses by plaintiff's

*. attorneys--characterizing the claim as "unreasonable . - -
and inconsistent - with “the ' Court's Order and -~

governing law"--but that he did not otherwise interid

" to request.a hearing or file a notice of appeal with

respect to the Apnl 12th: Order. See May 7,.1999

Letter

- On -Ma’jan,‘ 1999, the ‘Pvresident-ﬁle_d his - formal
response. to ‘the statements of fees and expenses =

submitted by plaintiff's attorneys. In his Tesponse,
the President states that due to the public interest in -

- providing an expeditious resolution.to this matter,
-and due. to the urgent duties: of his office, he
- recognizes that it is.in the best interests of the country
to forego his right to a hearing under the Order. - -

' [FN2] ‘Resp. of Pres. at 1. The President further -

states that while he does not concur with the findings -
of this Court, he will pay the $1,202.00 levied by this

"Court for. its expenses in attending his January. 17th

deposmon at his request, and will pay the reasonable:
costs incurred by plaintiff as a result of those actions
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~that this Court found to be at’ odds w1th its drscovery
Orders--his answer to Interrogatory . No. 10,

submitted on December 23, 1997, and certain limited
portions- of his .January 17th deposition testimony;. "
insofar as either pertained to his" relationship with ..

Monica Lewinsky. Id. at 1-2." As in his May 7th

letter, however, the President contends that the fees:

and expenses requested by RCFP and TRI are
_unreasonable in that for the most part they bear no
+ relationship to the actions that gave rise to the April
12th Order, are "demonstrably overreaching," and,
with the exception of certain fees and expenses in the

© range of $12,300.00 to $33 700.00, should thus. be e

e

"‘ ‘demed Id at2 3,

2

FN2 The Court expressed these same.“‘
" concerns in its April 12th Order. - See Jon‘es,

" v.Clinton, 36 F.Supp.2d at 1132-34.

RCFP and TRI each filed a repiy to the President's

.response. RCFP asserts that the work included in
their- statement of fees and expenses is directly . -
 related to the President's misconduct and that the =
- President's dishonesty caused their 'work, both before . "
.. and after the specific' instances “of his misconduct -~
. referenced in this Court's April 12th Order, to be.

rendered useless.  Reply of RCFP at 2-3. TRI, in
 turn, asserts that the sanctions. proposed by the

President, "if adopted by this- Court, .would do
" ‘precious little to 'redress the misconduct ‘of ' the
President in this case,’ " and would not only fail to
deter: others  who might consider ‘emulating the
. President's misconduct, "but would actually serve to
create an unintended incentive for such conduct by
imposing de minimus consequences on conduct that;

: '»m ‘the “words of [this] Court, has 'undermined: the“,
- integrity of the _]udlcral system' itself." /Reply of TRI_‘ :

at 1-2 (quotmg Apnl 12th Order).

[1] The Court has carefully cons1dered the' pleadlngs S
submitted in response to this Court's April 12th Order.

(doc#'s 488-497) and, without objection, will require

" that -the: President pay’the $1,202.00 levied by this -

~Court for its expenses in attending his :January 17th

.- deposition at his request and will require. that the
" President pay the reasonable -fees and expenses. .
incurred by plamtrff as a result of those actions that - .
- this .Court found to be at odds with its drscovery 3

Orders. The Court finds, however, that the claims
',_for fees and expenses included in RCFP's and TRI's
statements are excessive and must be reduced..

-Page 3 |

[2] As a preliminary matter, the Court addresses a -
motion filed by’ RCFP and *722 joined by TRI to

- conduct limited discovery of the President's attorneys'
“:fees and expenses. ~ RCFP seeks to determine the
-amount- of “time " expended by the lawyers who -

represented  the President in connection - with his

_contemptible conduct, the hourly rates charged for

that work, and the nature and amount of the expenses
incurred in connection with that work. =~ Mot. of
RCFP at 1. RCFP states -that this discovery is
necessary - in light of the position taken by Mr.

- Beénnett in his May 7th letter to this Court. 1d..

; “ The Court demes RCFPs motion. - The Pres1dent :
" does not contest RCFP's and TRI's billing rate or the

amount of time spent on any given task, but simply
opposes their statements insofar as he claims the fees
and expenses included therein were not incurred-as a
result of the conduct sanctioned by this Court, or
because their statements are too vague to assess any

'possible link between the claimed costs and the
. sanctioned conduct. Resp. of Pres. at 2-3.  There is
- no need to conduct discovery of the President's
_ .attorneys' fees and expenses in order for this Court to
- determine: whether the fees and expenses claimed by
“RCFP and TRI were in fact incurred as a result of the

conduct sanctloned by this Court. |FN3 ]

“FN3. RCFP states that discovery of the

President's attorneys' fees and .expenses will

“'make clear the appropriate magnitude of the

fees which should be awarded pursuant to -
this Court's April 12th Order.  Reply .of

" RCFP at 14, They state that the President's: - -

" expenditure of fees may well be the best
- evidence of his own valuation of the case,
'~ and that a sanction amounting to a mere ten
~ percent of that value is not out of proportion.

- Id..The Court is not, however, concerned
- with the amount of fees expended by the
_President's 'attorneys in defending their -

client, but 'is only concerned with the
-amount of reasonable fees and expenses
- incurred by plaintiff's former counsel as a
result of the President's willful failure to

- ~obey . this Court's discovery Orders as -

.+ described . in the April 12th Order.. The
.~ Court will not base any such sanction on.a
~ percentage of the Pres1dent's attomeys fees
: and expenses !

Moreover, this Court has determined that resolving
. -the issue of the President's contempt expedltlously:‘
and w1thout hearmgs is in the public'interest, see.
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Jones v. Clinton, 36 F.Supp.2d at 1127, 1@, and
granting “RCFP's motion- for ~additionial discovery :
would only delay its resolution. Indeed, it was in the = -

interests of bringing this matter to a speedy -closure
that this Court addressed in its April 12th Order only
those narrow aspects of the President's contemptuous

; conduct with which there was no factual dispute and . :
which were fully apparent from the record. .See id. at .

1127, 1132-33. The Court fully recognized that the

.- President and other individuals within the jurisdiction
- of this Court might  have engaged in additional - -

misconduct warranting the imposition _of sanctions;. o

including violations of the Court's Confidentiality " -

Order on. Consent of all Parties. See id. at 1127 'n.

.. 14, 1132-33. . Ascertaining whether the President or =
_other individuals violated the Confidentiality Order
or engaged in other sanctionable misconduct,

" however, ‘would require. hearings and the taking of
~evidence. -See id. 'The President's misconduct as set

- forth in the April 12th Order; by contrast, is fully
apparent from the record and can be summarily

- addressed without convening evidertiary hearings. -
Were additional discovery on the part of RCFP. and.

. TRI allowed, the Court, in fairness, would allow the

. President to conduct discovery of RCFP and TRI as
well. - The history of this case suggests that such -

-additional discovery, rather than being lirrrited, would
+ “be "contentious and time-consuming."

inclined to expand the. proceedings to = address

*possible: misconduct ‘beyond that. addressed in the .
.. April 12th Order, including any possrble rmsconduct ;
“ " on the part of RCFP and/or TRI o

_ ‘The Court ﬁnds, however, that additional discovery
..and expansion of the proceedings is not necessary at

this. time as the record is sufficiently developed for - -

- this- Court to determine ‘whether the fees. and
- expenses claimed by  RCFP and TRI were *723

incurred as a result of the conduct sanctioned by this .
.*Court. " That being so, and in the interests of bringing - -

this matter to a speedy closure, the Court will deny
- RCFP's motion to conduct limited discovery.
‘B. -
1.

l3l[4'[|5bl The Court now turns to the central issue at '

. hand: determmmg whether the fees and expenses.
“included - in the statements of RCFP and: TRI are

within' the scope of this Court's April 12th. Order. .

There are two kinds of civil contempt sanctions a

~-court can impose: coercive and compensatory. Klett L
" v. Pim, 965 F.2d 587, 590 (8th Cir.1992) (citations

'ormtted) A coercive sanction, such as a fine, is

B des1gned to force the offendmg party to: comply with 'v -

See id._at
" 1121, Given that prospect; the Court would be ~ -

s '_Page4 o

a court's order, ‘whereas a compensatory sanctlon is -
-designed to compensate the non-offending party for
* the’ damage they incur as a result of the offending

party's. contempt. Id. See also Hartman v. Lyng, 884
F.2d 1103, 1106 (8th Cir.1989) (a courts civil

. -contempt power serves two purposes: o effectuate

compliance with a court's. order or process, and -to

‘compensate .1nd1v1duals from harm incurred by
noncompliance); Thompson v. Cleland, 782 F.2d .

719,721 (7th Cir. 1986) " '[J]ud1c1a1 sanctions in civil

: contempt proceedmgs may, -in- a  proper case, -be :
employed for either or both of two purposes: -to, -~
coerce the defendant into comphance with the court's

order, and to compensate the complarnant for losses

. sustained' ") (quoting United States v. United Mine ‘

Workers, 330 U.S. 258, 30304, 67 S.Ct. 677. 91

L.Ed. 884 (1947)); In re Kave, 760 F.2d 343, 351
_(1st Cir.1985) (civil contempt sanctions can include a
“conditional - fine to induce the purging of' -

contemptuous conduct and "a‘compensatory fine to -
" make whole the aggrieved: party for damages caused
by the contemnor's conduct") (emphasis in original). -
- The matter of the President's contempt involves . -
compensatory rather than coercive sanctions-as the =
" Court 'is ‘not seekmg to coerce the President into
* compliance ‘with ~any pending Court - order--the
underlying action having been dismissed [FN4]--and-

sanctions are being imposed, not only to deter others -

- who ' might consider emulating the President's.

misconduct,  but to compensate the plaintiff. by

©_ Tequiring that the President pay her any reasonable
‘. fees and expenses caused by -his wrllful failure to -
" obey this Court's discovery Orders. ~ Se¢ Jones v.

Clinton, 36 F.Supp.2d at 1131-32, 1134-35:- See also-
LGg, 884 F.2d at 1106 (a compensatory sanction
"serves to make reputation to the injured party,

_ . restoring that party to the position it would have held

- had -the court's order been obeyed") (citation
omitted). . Accordingly, this Court must determine :
- the sum total of reasonable. fees and expenses that - .
¢ plaintiff incurred asa result of the President's willful-

failure to obey this.Court's discovery Orders. [FN5]
EN4. As the Court noted in its April 12th

Order, "[a] Court may make an adjudication
of contempt and impose a contempt $anction -
even after the action in which the contempt '

" arose has been terminated.” - Jones v.

Clinton, 36 F.Supp.2d at 1125 n. 12 (quoting

‘Cooter & Gell v. Hartmarx Corp., 496 U.S.
384, 396, 110 S:Ct. 2447, 110 1..Ed.2d 359

. .(1990)). . In this regard, and contrary to the o

“assertions = of - ‘certain ' commentators,
. -discovery sanctions under Fed.R:Civ.P. 37
- may be awarded agamst a party after entry-
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of sumrnary' judgment and: disrnisserI ofa '
case pursuant to Fed.R.Civ.P. 56.  See"

- Heinrichs v. Marshall and Stevens Inc., 921
F.2d 418, 420-21 (2nd Cir.1990). * Indeed,

"[gliven the Supreme Court's approval of -

. post-judgment sanctions under Rule 11, and

the supportt in the circuits for' the practice

under - Rule “ 37, the question of . post-

judgment sanctions under Rule 37 is

virtually -moot.” Stephen R. Bough,

s Spitting in a Judge's Face: The 8th Circuit’s
.+ Treatment of Rule 37 Dismissal and Default -
' Discovery Sanctions, 43 SD.L Rev. 36 43

s 119981 (footnote ormtted)

FN5. The President argues that TRI's
statement should be rejected in its entirety.as
TRI's role in this litigation was to raise
funds and - coordinate’ public . relations ' for
‘plaintiff, TRI did not enter an appearance
until the appeal of this'Court's dismissal of

the case (although TRI was shown as "of -

counsel" on plaintiff's “pleadings), - TRI's
‘statement was untimely, and the information

Court will consider any vagueness of TRI's
" statement, -as it will with RCFP's. statement,

in determining the reasonable fees and :

expenses that plaintiff incurred as. a result of
the Pres1dent's mlsconduct

*724°2.

i ThlS Court found that the Pres1dents sworn

statements concerning whether he and Ms. Lewinsky
had ever been alone together and whether he had éver
engaged in sexual relations with Ms. Lewinsky--

-specifically, his answer to Interrogatory No. 10,

submitted on December 23, 1997, and certain limited
portions of his January 17th deposition testimony--

were in violation of this Court's discovery Orders: -

ruling that -plaintiff ‘'was entitled to ‘information

" regarding any individuals with whom the President
" “had sexual relations or proposed or sought to have

+" sexual relations and who were during the relevant -
~ time frame state or federal employees. "See Jones v,

Clinton, 36 F.Supp.2d at 1127. . Notwithstanding the

-narrow and ‘specific’ nature of the misconduct
referenced in the April 12th Order, RCFP and TRI °
-include in their respective statements claims for fees .
~:and expenses which clearly cannot be said to have -
. been caused by the misconduct upon which this ;

_contained in TRI's statement is "extremely
vague." - Resp. of Pres. at 8-9. - Although. -
the Court will not reject TRI's statement, the

- sanctions may be imposed. - Regardless- of whether .
.. the'President's failure to follow this Court's dlscovery
~Orders "made a mockery of the proceedings or even
- was a "substantial factor” in the events for which fees

'Pag‘e’5b _‘

., Court's’ April’ 12th Order is based.” These include
fees and - expenses. assoeiated with  various - Court
- proceedings..and conferences; ~ fees and expenses
~associated with the investigation by the Office of the .
. Independent Counsel ("OIC") of the Lewinsky matter - -
. ~and OIC's involvement in this civil case; fees and
. expenses associated with this: Court's evidentiary
‘ruling éxcluding the Lewinsky evidence from trial.
and plaintiff's mandamus. petition seeking to reverse
- that ruling; .- fees and expenses associated with
© . various press conferences, researching and reviewing
" media reports, and reviewing correspondence; and

fees and expenses associated with exarmmng the

L Starr Report

- Both RCFP and TRI appear to Justlfy the breadth of .
the fees and expenses included in their statements by
" arguing, at least: in ‘part, that sanctions may be

imposed to punish the President's misconduct.
RCFP argues, for example, that the President's willful
failure to follow this Court's discovery Orders "'made

. a-mockery" of both his deposition and all of the
.. proceedings and -orders leading up to the deposition,
and that he should therefore be made to pay for all of -
the work done and expenses incurred in the course of’

events leading up to his deposition and, in particular,

“all -efforts .to: discover facts . concerning Monica

Lewinsky.. Reply of RCFP at 2-4. * Similarly, TRI

asserts that the . contemptuous conduct of the:
.. President was a."substantial -factor” in each of the
~events for which costs and/or attorney's fees are’
- being sought and, as prev10us1y noted, cautions this -

Court against imposing de minimis consequences on
_v'conduct ‘that undermined the mtegrlty of the judicial
' \.system Reply of TRI at 2-3.

61 The ‘Court rejects” RCFP's and TRI's apparent

understandmg of the basis upon which compensatory

and expenses are - being sought, sanctions  for:

" compensatory contempt are not imposed to punish
the contemnor, see Lyng, 884 F.2d at 1106, but must .
- be based upon evidence of actual loss. Lawy. NCAA,
" 134°F.3d 1438, 1443 (10th Cir.1998).
}Burke v. Guiney, 700 F.2d 767. 770 (1st Cir. 1983) (a:
compensatory fine for civil ‘contempt requires proof - .
~..of damages). Avoiding imposition of compensatory
" - sanctions that may be characterized as "de minimus "
simply is not a consideration in deternnmng whether' ’
. actual loss has been shown '

See also

The Court als’o rejects RCFP's argument that because-

. thls Court properly could have imposed the safction: - "
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-~ of enterlng judgment agamst'the Pres1dent on the
*725 basis of his contempt of court, [FN6] plalntrffsv

counsel would have been justified in seeking

compensation for - all .of their = labor * and . i
reimbursement - for all of the expenses incurred -
followmg the President's false  answer. to -

,Interrogatory No. 10, submitted’ on December 23,
1997. See Reply of RCFP at 12- 13.  Specifically,

RCFP argues that upon the service of the President's S
false response to plaintiff's interrogatories, he had a,
* continuing obligation as an officer of the Court anda

party subject to the Court's discovery orders to
- disclose the falsity of his response, and that Judgment

’could have been entered against the President upon . -~ - :
such disclosure. /d. Such a judgment, argues RCFP,
--could have been entered against the President upon -~ -

his disclosure of the falsity of his response and would

" have obviated the need for any further legal services -

to be rendered or expenses incurred by plaintiff's

‘counsel. Id. RCFP's argument, however, overlooks - .
the probability that any damages awarded to plaintiff -

as a result of a judgment entered against the President -
~ for his civil contempt would not have been based on. .

- any fees and expenses. incurred by her counsel as a

result of the conduct described in this Court's April .

12th -Order, but. would have ‘been: damages that

plaintiff herself could prove at a subsequent hearing,

le_ damages “for alleged . deprivation -of her
-constitutional rights ‘and privileges, damages for
alleged conspiracy -to deprive ‘her of ‘her: equal

. protection and privileges of the laws, and damages - '

for alleged intentional infliction of emotional distress.
"~ (Counts I-III of plaintiff's amended complaint).

Even in the unlikely event ‘that the ‘Court would
forego such a hearing on damages, the amount of the . -

judgment would ‘be no - greater than -the spemﬁc

-amount stated in plaintiffs amended complaint,.

which is $525,000..[FN7] Because the parties have
- already “settled - this case for $850,000, ‘it is

appropriate. to limit™ fees and expenses to those . ..
incurred as a result of the misconduct upon which the_ e

Court's April 12th Order is based and not engage in

“speculation concerning what, the Court might have AR
ordered had its grant of summary judgment to
defendants been reversed on appeal and the case

- remanded

FN6. This Court noted in its April 12th

Order that the Court would have considered

rendering a default judgment against the

President pursuant to Fed.R.Civ.P. 37(b)2)
“had this Court's grant of summary judgment

~ to defendants. been reversed on appeal and’
the case remanded. . See Jones v. Clinton, 36 ,

F.Supp. 2d at 1131,

' 'Page 6

- FN7. Plaintiffs initial complaint sought
'$700,000. . Following the entry of this
‘Court's Memorandum Opinion - and Order
granting in part and denying in part the

President's motion for judgment on the -

- ‘pleadings, see Jones v. Clinton, 974 F.Supp.
712 (E.D.A1k.1997), and following the entry
- of new .counsel: for plaintiff in this case,
plaintiff filed an amended. complaint (with
- leave of this Court) in which she sought
~ - $525,000 [doc. #176]. The Court recognizes
" that 'plalntl_ffs amended complaint seeks
.- damages in an amount to be determined by a -
. . jury and that the $525,000 figure represents
the minimum sought by plaintiff for the
_conduct referenced in. Counts IIll of the
amended complalnt ;

./,
L

" [7] There is no need to burden today's Memorandum

and Order with an exhaustive, eniry-by-entry review

-of the fees and expenses claimed by RCFP and TRI

in determining the sum total of reasonable fees and

"~ expenses that plaintiff incurred as a result of the
- President's - “willful ~failure - to ~obey this - Court's

discovery Orders.  The parties have addressed
RCFP's and TRI's. statements by establishing general
categories of time entries, and this Court will address

- .those statements in the same manner. [FN8]..

FN8. The  Court has engaged in a
‘painstaking review of each time entry and
claim for costs set forth in RCFP's and TRI's
~respective _statements in  determining
whether the fees and expenses - claimed
- therein . were caused by . the . discovery
- -violations referenced in the. Court's April
"12th Order. -~ All claims for fees and .
expenses  not - specifically mentioned ‘in
_today's Memorandum and Order have been
- carefully considered by the Court and are
: hereby demed

a.

- The, Court w111 disallow fees and expenses incurred

prior to December 23, *726 1997. Work done prior
to that date a forfiori was not caused by the
. President's discovery ‘violations on December 23,
1997, and January 17, 1998
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- The Court will d1sa110w fees and expenses. assoc1ated .
with the hearing in Pine Bluff, Arkansas oh: January il

12, 1998. This hearing was convened by the Court

‘on it§ “'own .initiative primarily to. address -the
- President's
- Lewmskys name was mentioned only’ briefly during .
'+ the hearing in response to this Court's query ...
- regarding witnesses plaintiff - ant1c1pated calling at
trial, and a wide -variety of topics were “addressed, -
N mcludmg the possibility of settlement. This hearing -
'did not. result from the discovery violations - :*
" referenced in the Court's April 12th Order.

- upcoming ~ deposition. Monica

- Lo

The Court will allow a portlon of the fees and
expenses associated with the President's January 17th

. deposition. The President Ob_]CCtS to such an-award,- .
" arguing that he would have been deposed regardless. - . -

o of any discovery violations and that plaintiff thus R

" would- have incurred fees and’ expenses -associated

with the deposmon irrespective of any misconduct on.
his part. - - While that may be. true, the President's

failure to follow this Court's. dlscovery Orders =

tesulted in- plaintiff's counsel devoting extra time,

. effort, and expense to certain topics that likely would
~+~have been unnecessary had he been truthful. Plaintiff - -
. therefore incurred fees ard expenses in connection-
_ with the President's deposition as a result of hJS
d1scovery violations.

. The ‘Court does find, however, that fees and
. expenses should be limited to- time spent asking ' -
questions about Ms. Lewinsky. In this regard, the -

- . President-. claims,. and " the Court ~agrees, that-
approximately 20% of the President's deposition

concerned Ms. Lewinsky. Plaintiff's counsel do not

_contest this percentage, but merely argue that the
President's falsehoods infected the entire record with -

doubt and that plaintiff therefore .is - entitled to

reimbursement for all fees and expenses associated

with the deposition.  As previously noted, however,

compensatory sanctions must.be based on evidence . - -
of actual loss, see NCAA, 134 F.3d at 1443, and the

. Court finds that’ plaintiff's counsel have established
evidence of actual loss, at most, with respect to no -
more than 20% of their claim for fees and expenses .-
-associated with the deposmon [EN9]. Accordlngly,

as.so reduced, RCFP is entitled to $5,233.00 for fees

and ‘expenses = associated with the President's
deposition, and TRI is entltled to $3, 136 58 -for its

: expenses l 10]

4

FN9. RCFP and TRI argue that the President

© Pdge7

- “is being required to reimburse this Court the

.. .entire amount of costs incurred in attending
= his. January 17th deposition, not just 20%, .
- and that plaintiff likewise should :be
.reimbursed - for all fees and -expenses

.. incurred in connection with the deposition.

« .7 The Court disagrees.  The President was’
. " ‘noticed for deposmon prior to the actions
. which gave rise to the April 12th Order, and
.. plaintiff's counsel would have incurred fees
. and expenses - in connection: with . the
T deposition Tegardless of any mlseonduct on
. the part of the President. This Court, on the

- other hand, would not have incurred any
" expenses . in connection with the- deposition

. had the President not requested that' the
_Court preside over the proceedings at which

.. he ultimately disobeyed this Court's oral
+ ¢+ ruling that certain questions be answered. -
.- See Jones v. Clinton, 36 F.Supp.2d at 1127.-

' Thus, the Court deems its expenses incurred
in connection with- the ~ President's -
“misconduct at his deposition to:be the total

expenses incurred by this Court in travellng"- o

to Washington, D.C. at ‘the President's
.- request to preside over the proceedings. A’
~ for awarding plaintiff. even 20%, this
apportionment, - as correctly noted by the o
President; reflects an ‘assumption’ “highly
favorable to plamtlff that all* of the
Lewinsky matter was violative of this
: ,Court's discovery Orders

FNlO The President argues- that plaintiff's
-, counsel has included fees for six attorneys to
*attend his deposition, even though only one
. RCFP attorney questioned the President, and
.- that fees for such duplicative services should =
"he disallowed. The Court notes, however, -’
" that the President himself had five attorneys- -
including the White House - Counsel:-in -
- ‘attendance at the deposition. - Given the
unique circumstances of this case, this Court -

~ does ‘not find it unreasonable that plaintiff -

E had more than one attorney i in attendance

*727 d.

“The Court Will disaliow fees and expenses associated. B
~both ~ with plaintiffs motion - for this Court to

reconsider its . ruling excluding the - Lewinsky

- evidence at trial and her subsequent petition fof a writ ~
. of mandamus with the Court of Appeals for the

Eighth Circuit seekmg to overtum that rulmg |FN1 1] -
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The Court excluded the Lewinsky evidence from
_ trial, not in response to-any misconduct on the part.of
the President, but in response to a motion by OIC for "
limited. intervention and stay of d1scovery in this civil’
case., . See Jones v.:Clinton, 993 F.Supp. 1217 o
(E.D.Ark.1998) (Order denying motion to reconsider * - :

ruling excluding . Lewinsky evidence from trial).
[FN12] Thus, the fees and expenses assoc1ated with

attempts by plalntlffs counsel to overturn this Court's’

Lewinsky ruling were not caused by the President's

- willful failure to obey this-Court's discovery Orders

and, therefore, are not compensable. -

FN11. RCFP. later w1thdrew this petltlon L
following - this - Court's . grant- of - summary L

- _]udgment to defendants on Apr11 1 1998

.‘ “FN 12. OIC argued in its motion thét counsel

-for plaintiff were deliberately shadowing the

grand jury's investigation of"the Lewinsky
matter and that "the pending criminal
investigation . is of ‘such’ gravity' and
-~ paramount importance that this Court would

aggressive--discovery ' efforts. currently
underway to proceed unabated." Id. at 1218 -
(quoting OIC Motion, at 2-3).- This Court

made“the decision to -disallow: discovery ‘as

to-Ms. Lewinsky and to exclude evidence -

concerning her from . trial: because its

admission . would - frustrate . the - timely‘

" resolution of this’ case "and “cause undue

expense and- delay, the substantlal interests .

- .of the Presidency militated ‘againist any

. undue delay that would be occasioned by

allowing .plaintiff to pursue the Lewinsky
matter, - and the govemment' - criminal
proceedings (to ‘which this Court generally

must ~yield “in. civil “matters) could be

1mpalred and’ pre_]udlced were the Court to
permit inquiry into the Lewmsky matter by
the parties in this civil case. [d. at 1219-20.

. The Court noted . that evidence of the .
Lew1nsky matter, even assuming it to be"?,
very favorable to plamtlff was not essential

“to the* core issues in this case of ‘whether
- plaintiff herself was the victim of quid pro

‘quo - sexual harassment, hostile work
environment harassment, or -intentional
infliction of emotional distress. Id. at 1222.
See also Jones v. Clinton, 36 F. Supp 2d at
1122 n. 7

- do a disservice to the Nation if it were to . -
. 'permit the unfettered--and  extraordinarily - -

Page8

RCFP however argues that if the President had told
the truth on January 17, 1998, their discovéry related
to Ms. Lewinsky would. then have been'.completed
and OIC's motion would never have been filed.

- Reply of RCFP, at 6. They argue that this Court then

would not have been asked to stay discovery related
to Ms. Lewinsky because very little, if any, additional
discovery related to her would have been sought, and

" this Court would not have had occasion to consider at -
~ that stage excluding the evidence at trial. 1d.

While the Court does -not question RCFP's

: representatlons as made in hmds1ght the Court is -
- hard pressed to conclude that plaintiff;. given the-
intensity and contentiousness with which discovery

was then being conducted, would not at: that tlme-
have proceeded with depositions of Linda Tripp,
Betty Currie, Vernon Jordan, and other witnesses in .

* an effort to' confirm or learn additional details of the

relationship between Ms. Lewinsky‘-and the President -

" and, perhaps, to establish or discount through these

witnesses the existence of any other relationships that
might be" relevant to the. issues in the. case. -

~Moreover, even had the President told the truth with

respect to Ms. Lewinsky, there is nothmg in the .
record before the Court to indicate that Ms, Lewinsky
would not at that time have continued to stand by her

_affidavit denying sexual relations between herself -
- and the” President, thus necessitating additional

related discovery by plaintiff. [FN13] = The *728

' - Court simply cannot infer that OIC would not have

intervened - in. this . case’ had the President’
acknowledged a relationship between -himself and
Ms. Lewinsky on January 17th and that additional

- ~related discovery: on the part-of the plaintiff would
_thereby have ceased._[FN14] Such would ‘require-

speculation and involves events that are not of record
in this case.. - See n. 13, supra.  Accordingly, the -
Court disallows fees and expenses associated with the

_.attempts by plaintiff's counsel to overtum this Court's
o Lewmsky ruling. [FN 15]

-EN13. Not included in the record of this

. case are many materials, including- the -
- transcript -of Ms. Lewinsky's grand jury °
: . testimony and transcripts of depositions.
. generated in'the course of this litigation, that ~
~might reveal - additional  instances of *
., misconduct other than those described in the

- Court's April 12th Order. ~Such materials
-are not* normally filed of record and, thus,

-+ ;are not part of the official record to be
" considered by this Court. Indeed, because -
'fsuch ‘materials - are ot nonnally ﬁled of -
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‘vrecord the transcript - of the President's =
January 17th deposition had not been filed - -+

_ of record until just recently. In this regard,
the Court, prior to considering the issue. of
the President's possible contempt following

“his August 17, 1998 address to-the Nation - -
-and prior to issuing its April 12th Order, had
- to expand the record by first obtaining, and

then filing of record, the following ‘items:
(1) President . Clinton's Responses: _to
Plaintiff's Second Set of Interrogatories; . (2)
President Clinton's Supplemental Responses

(3) the redacted transcript of the January 17,

- videotaped grand jury  testimony  of
“ televised address to the Nation. . .See Order
record of this case and convene hearlngs to
April 12th Order is based, the Court, in the
‘bring this - matter to "a speedy closure

- declines to do S0.

- FN14. The Court notes that OIC was given

authorization to investigate the President's
conduct in this case prlor to the J anuary 17th

deposition.

ENIS. Likewise, the Court will disallow fees
and expenses associated w1th respondmg to _'

JOIC subpoenas

e -

The Court will allow fees and expenses associated
‘with .preparing to depose Ms. Lewinsky, attempting -

to substantiate the Lewinsky allegations, responding

- to her motion for a protective order, and traveling to -
Washington, D.C. for her deposition. - The President- =~ -

acknowledges that fees and expenses-incurred by
plaintiff in seeking Lewinsky evidence subsequent to

. the actions upon which the Court's April 12th Order -
¢ is based and prior to the decision by this Court to

exclude that evidence from trial fall within the

. associated with these activities, and TRI is entitled to

to Plaintiff's Second Set of Interrogatories; -

1998 deposition of President Clinton; - (4) - 'v
the ‘transcript of ‘the August 17, 1998 - .

President Clinton; and (5) the transcript of.
President ~ Clinton's August = '17, 1998 ..

. of April 12, 1999 [doc.#478]. While the ~
"~ Court” certamly could further expand the -

| address  other possible - instances  of . -
-"misconduct beyond those upon which: the .

interests of the Pres1dency and in order to *

: The Court agrees and, therefore,”
RCFP s entitled to $12,316.00 for fee_s and expenses_

Page 9
$5,545.85 for its fees and expenses. .

- £

ﬁ The Court will allow fees and expenses assoc1ated

with the ‘motion for summary judgment and 'the
subsequent appeal to the Eighth Circuit following this

- Court's grant of summary judgment to defendants,
- butorly to: the extent that. plaintiff's -brief on

summary judgment and her appeal dealt with the
President's falsehoods and alleged obstruction . of
justice concerning Monica Lewinsky. Unlike the"

“matter involving this Court's evidentiary ruling

excluding the Lewinsky evidence from trial, this -
Court has no difficulty in concluding that these fees

o and expenses would not have been incurred had the’

President not - willfully failed to obey this Courts .

"~ discovery Orders._[FN16] Accordingly, RCFP is -

entitled *729 to $27,687.37 for fees and expenses

. associated with the motion for summary judgment
“and subsequent appeal, and TRI'is entitled to $802.50 -
; for 1ts fees and expenses

* ENI6. RCFP and TRI have included many
.general time entries with respect to the work: -
spent-on the motion for summary judgment

and subsequent appeal that do not specify -~

which hours were spent for which activities,
The Courtv recognizes, ~however, - that
plaintiff's counsel wete not anticipating at .

the time they recorded these time entries that - }

.. they would later be asked to segregate the
. time spent as a result of the President's -
misconduct.
'~ “disallow these time entries in their entirety, -
".the Court has reduced the total number of -
hours claimed. in these time entries to a.
- number of hours that this Court deems .
- reasonable for work spent -on ' that -
,‘compensable portion of the time  entry.
“Thus, for example, where a time entry
_claims compensation . for, say, six hours
‘spent drafting a response to the President's .
- motion for summary judgment, the Court,
~ notwithstanding RCFP's assertion that all of
the time entries dealt with the President's
= falsehoods = and alleged . obstruction = of
.~ justice, has reduced the hours claimed for
that activity to' a number that .this Court
would deem reasonable for time: spent only
“on that portion of the response dealmg with
the President's falsehoods and alleged
obstruction of  justice concerning < Ms.
:Lew1nsky Whllc this process nnght not be
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exact, the Court believes it Tepresents a fair
and expeditious solution to determining the -

sum total of reasonable fees and expenses
- that- plaintiff incurred as a result of the

President's . willful  failure - to obey thls_ S

Court's dlscovery Orders.

g-

“The Court will allow fees and expenses associated

with researching contempt and spoilation issues

- following the President's August 17, 1998 televised
- Address to the Nation, and in responding to this

Court's request for a transcript of ‘the President's

deposition, - Although RCFP never filed a motion for
contempt following the President's August 17th -
"Address, the fees and expenses associated with these

: _3act1v1t1es would have been unnecessary had the:

) President  followed this Court's discovery- Orders. - -
~ " Accordingly, RCFP is entitled to $22,235.25 for fees -

and expenses associated with these activities. [FN17]

' and expenses with respect to these activities.

h

" Finally, the Court finds that RCFP is’ entifled to
$12,527.50 for fees and expenses associated ‘with . - .
‘reviewing and responding to this Court's April 12th

Order requiring plaintiff's former counsel to submit a

statement of reasonable fees and expenses. [FN18] .

FN18 Again, TRI does not appear to clairn o i
any fees and expenses with respect to these )

aCtIVItICS

I

. 'The Court takes no pleasure in ‘imposing contempt
+sanctions against - this Nation's President and, no
~doubt like many others, grows weary of this matter.
- Nevertheless, the Court has determined that* the
~ President deliberately violated this Court's discovery ~
_ Orders, - thereby undermining “the integrity. of ' the -

judicial system, and that sanctions must be imposed

. :to redress the President's misconduct and 1o deter
'~ 'others who might consider emulating the President's
misconduct. - See Jones v. Clinton, 36 F.Supp.2d at .

1131-32 1134. Accordingly, the Court hereby orders

o the followrng

: FN17 TRI does not appear to cla1m any fees f

Page 10

1 The Pre31dent shall deposit the sum of $1 202.00

info the registry of this Court within sixty (60) days
. of the date of entry of this Memorandum and _Order

2. .The President shall pay RCFP the sum of
$79,999.12 within sixty (60) days of the date of entry
of this Memorandum and Order.

" 3. The President shall pay TRI the sum of $9,484.93
" within sixty (60) days of the date of entry of this

Memorandum and Order

IT IS SO ORDERED this 29th day of July 1999.

: 57F, Supp 2d 719

' END OF DOQUMENT SR
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79 Fair Empl.Prac.Cas. (BNA) 1561
(Cite as: 36 F.Supp.2d 1118)

United States District Court;
E.D. Arkansas,
_ Western Division.

. Paula Corbin JONES, Plaintiff"

V.

- W1111am Jefferson CLINTON and Danny Ferguson

Defendants
No. LR-C-94-290..

April 12, 1999,

. -Following,settlement of former - state employee's‘

sexual harassment action against President and. the

United States Senate's acquittal . of President - of -
‘Articles of Impeachment, the District Court sua

sponte raised issue of President's contemipt. The
District Court, Susan Webber Wright, Chief Judge,

~ held ‘that: (1) court had power to hold President in

civil contempt; (2) President .was in contempt. of
court; and (3) President was liable for plaintiff's

‘ reasonable expenses caused by.-President’s willful
“failure to - obey d1scovery orders and expenses -

incurred by court in travelmg to President's tainted
deposmon : '

Judgment entered.
. West Headnotes

m Damages(bSO._l.O .

- 115k50.10 -

Under Arkansas law, tort of outrage requires that - -
plaintiff prove that: (1) defendant intended-to inflict - '
. emotional * distress or. knew or should have known- o
" ‘that .emotional distress was “likely result of his

conduct (2) conduct was éxtreme and outrageous and

utterly intolerable’ in civilized community; (3)
" defendant's conduct was cause of plaintiff's distress;
" and'(4) plaintiff's emotional distress was so severe in

nature that no reasonable person could be expected to
;. endureit, : ’

Ll Umted States @ 26
393k26 :

‘Pbage I

- There was no constitutional barrier to federal district
- court holding President of the United States in civil
contempt of court and imposing sanctions for his

actions undertaken in his role as civil litigant in civil

case that did not relate to his duties as President, but
rather involved. actions taken by Pres1dent before his
term of office began

[3] United States @26
| 393k26 '

) ‘Necessary incident of federal court's power to -

- determine legality of President's unofficial conduct
~ includes power to address unofficial conduct which
» threatens -integrity of proceedings before court.

L .[_1 Federal Civil Procedure @2757

170Ak2757

: _'Federal. courts have inherent power necessary to

exercise all other powers, including ability to dismiss

. actions, assess attorney fees, and to impose monetary
~‘or other sanctions appropriate for conduct which
- abuses ]udlClal process : :

L LlContempt Wm
: 93k70

In selectmg contempt sanctions, court must use least
_ possible power adequate to end proposed

-

‘[_1 Federal ClVll Procedure €b27 56 1

170Ak2756 1 :

Federal district. court has power. to: conduct:

. independent investigation in order to :determine
- whether it has been victim of fraud.

: ﬂ:lContempt =44

93k44

Court may make adjudication of contempt and
impose contempt sanction-even after action in which -

. ZCOnterrrpt arose has beenvterminated

) Ll Federal ClVll Procedure éb2827
e 170Ak2827 _ ‘

Court generally may act sua sponte in’ imposing
sanctions, . - \

- Copr.© West 2004 No Claim to Orig. U.S. Govt. Works
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R} Contempt 0330
93k30- 3

o Federal court. has lnherent power to protect its: &
integrity ‘and prevent abuses of Jud1c1a1 process by "
holding party in contempt ‘and i imposing sanctlons for. -

v1olat10ns of court's orders

101 Contempt €~_->60(3)
- 93k60(3)

‘_ To _hold party in civil contempt, clear and convincing - -

evidence must show that court fashioned clear and

reasonably specific order and that party v101ated that

order

: jm Federal Civil Procedure <'::31278
170Ak1278

When dlscovery order has been violated whrch could
be adequately sanctioned under rules, court ordinarily.
_should turn to its inherent powers to impose sanctions

.only as secondary measure." Fed.Rules C1v Proc.Rule *

 3.28USCA

: jﬁ[Federal Civil Procedure <’::31456 ‘
170Ak1456 :

President of Um'ted_ Statés violated -court orders -

allowing plaintiff who alleged that.she was sexually

" “harassed by President: to - discover. - information
" regarding any individuals with whom President had.

or proposed to have sexual relatlons "and who were
state or . federal employees, by. giving false,
misleading, ‘- and - evasive ~deposition testimony
regardmg whether he had ever been alone with or

~engaged. in sexual relations with certain White House p
~ intern, and violatién amounted to civil contempt.

 FedRules Civ.Proc Rule 37(b)(2). 28 US.CA.

[13] Federal Civil Procedure 631452 ,
170Ak1452

© [13] Federal Civil Procedure 0:’1538
- 170AK1538 - . :

Production order is generally needed to trigger rule ;
-~ FedRules

" authorizing ' -discovery. -sanctions.
‘ C1v Proc Rule 37(b) 28 U S. CA.

Iﬁl Federal Civil Procedure €~_«>1452

i 11_4[Federal Civil »Pr.ocedure_cym.71538. ek

'Page 2

o 170AKk1S38
Federal - district ‘court's’ order ruling on Ppla.intiffs
‘motion - to  compel -President to . respond.
*intetrogatories and court's oral . ruling’ at Pres1dent'

deposrtlon requiring President to answer questlons

. posed by plaintiff's counsel were production orders,

as. requlred for application of rule authorizing

: d1scovery sanctions. Fed.Rules Civ. Proc. Rule 37(b) .
28US. CA. ’ :

- [15] Federal Civil Procedure €~_v-’1453
. 170AK1453. |

' ‘jﬁ[ Federal C1v11 Procedure é::31539
o 170Ak1539 '

"Pre31dent's v1olat10n of court's dlscovery orders in
. sexual harassment suit warranted imposition of civil

contempt sanctions, ‘requiring- President to pay’

o plaintiff any reasonable expenses, including attorney
fees, . caused. by President's willful failure to obey

discovery orders and to reimburse district court for its

: expense's in -traveling to Washington D.C. at
- President's . Tequest  to  preside ‘at his tainted
‘deposmon Fed Rules C1v Proc.Rule 37(b)(2) 28

: US C.A." , S

= [16] Attorney and’ Chent h32(3)
: 5k32(3)

,"Arkansas Supreme Court has exclusive _]UIlSdlCtlon
“" over conduct of Arkansas attorneys and has power to

make rules regulating’ practice of law ‘and

.profess1ona1 conduct . of. attorneys  of law.
Ark Const Amend No. 28. I

11_7[ Federal le Procedure <’::32756 1
170Ak2756 1

Federal dlsmct court's referral to State Supreme
~ ‘Court Committee on Professional Conduct of matter
- regarding - alleged ~ professional - misconduct . of
. President.of United States, who was licensed attorney
*.in Arkansas, did not relinquish federal district court's -

: jurisdjc-tion to address matter and issue sancti‘ons;' e

81 Federal Civil Procedure <’3~_«>2756 1

170Ak2756 1

. Authonty of federal - district court to - sanétlonl -
attomeys is independent of, and in addition to, power -
rof review possessed by state dlsmphnary authorltles o

" Copr. © West 2004 No Claim to Orig. U.S. Govt. Works -
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- [19] Federal Civil Procedure @1456 :
170Ak1456

]Q[ Federal Civil Procedure @1542 s
170AK1S542 .

N District court would utilize summary civil contempt
procedures, ‘rather than ' criminal - contempt

' proceeding, to address United States -President's

failure to disclose his relationship with White House

~intern as ordered by court; court could expeditiously

. resolve matter and prevent any double jeopardy -
" issues from arising by focusing on undisputed matters. -

- that .were . contained in record. Fed.Rules
Civ.Proc.Rule 37(b)2), 28 U.S.C.A.;
Cr.Proc.Rule 42, 18 U.S.C.A.

- "Paula Corbin Jones.

Kathlm Graves, Wright, Lindsey & Jennings, Little -

Rock,- AR, .Stephen- C. -Engstrom, *1120 Wilson;
Engstrom, Corum & Coulter, Little Rock, AR, Robert
S. Bennett, Skadden, Arps, Slate, Meaghan & Flom,
‘Washington, DC, for William Jefferson Clinton.

- Bill- W. Bﬁstow Seay & Bristow, Jonesboro, ARy

» Robert Batton, Mummpal Judge Jacksonv1lle AR,
for Danny Ferguson v

" MEMORANDUM OPINION AND.ORDER .

SUSAN WEBBER WRIGHT, Chief Judge.

What began as a civil lawsuit against the President

of the United States for alleged sexual harassment.

~eventually resulted in an impeachment  trial of the
President in the United States Senate on two Articles
- of Impeachment for his actions during the course of

this lawsuit and a related criminal investigation being -
~conducted by the Office of the Independent Counsel -

= ("OIC™). -The civil lawsuit was. settled while on

appeal from this Court's' decision granting summary -
~judgment to defendants ‘and the Senate acquitted the

President of both Articles of Impeachment. . Those

proceedings havmg concluded, the Court now" - -
_addresses the issue of contempt on the part of the.

Président first raised in footnote five of the Court's

Memorandum and Order of September 1, 1998 See

~ Jones 'v. Clinton, 12 _F.Supp.2d 931, 938 n. 5
- (E.D.Ark.1998).  For the reasons. that follow, the

Court hereby adjudges the President to. be in-

contempt of court for his willful: fallure to obey th1s
. Couxt's dlscovery Orders. L :

Fed.Rules

- Page.3‘

L.

[1] Plaintiff Paula Corbin Jones filed this lawsuit
seeking - civil - damages from William Jefferson
Clinton, President of the United States, and Danny
Ferguson, a former Arkansas State Police Officer, for
alleged actions beginning with an incident in a hotel

“suite in Little Rock, Arkansas on May 8, 1991, when
\"Pr_esxidevnt Clinton was Governor of the State of
Arkansas. Plaintiff was working as a state employee-

" on the -day in question and claimed that Ferguson
' persuadedher"_to leave the registration desk she was -
- staffing and Visit Governor Clinton in a business suite
.. atthe'hotel. She claimed the Governor made boorish

and' offensive sexual advances. that she rejected,
[EN1] and that her. superiors at work subsequently

. *1119_Gregory'S. Kltterman, Little Rock AR /for *dealt with her in a hostile and rude manner and -

pumshed her in a tangible way for rejectmg those
advances. [FN | .

B FNl Although the ‘President's  alleged
conduct was certainly "outrageous” as that
term' is commonly understood, plaintiff .-

 failed to establish that the President's alleged
. -“conduct met the requirements of the tort of

**outrage which, under Arkansas law, requires
that a plaintiff prove that: (1) the defendant
intended to inflict _emotional distress or
knew or should have known that emotional

- distress. was the likely result of his conduct;

" (2) the conduct was. extreme and outrageous -
and utterly intolerable 'in ‘a civilized:
-community; (3) the defendant's conduct was

. the cause of the plaintiff's distress; and (4)
-the plam‘nff‘s emotional ~ distress  was -so
. severe in nature that no reasonable person
could be expected to endure it. See Jones v.
Clinton, 990  F.Supp. . 657, _ 676

(E.D:Ark.1998). ' : :

EN2. Additional detail on . the factual
background of this case can be found in the
Court's Memorandum Opinion and Order of -
April 1, 1998.  See Jones v. Clinton, 990"
- F.Supp. 657. R

' “ Plaintiff's co_rnplaint was filed on May 6, 1994. On- "
"August. 10, 1994, the President filed a motion to
" dismiss the complaint without prejudice on grounds

of immunity and to toll any statutes of limitations

until he is no longer President, thereby allowing
*_plaintiff to refile her suit after he is out of office. On

© Copr. © West 2004 No Claim to Orig. U.S. Govt. Works -
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5 .'.fDecember 28, 1994 this Court demed the Presrdent s

““motion ‘to dismiss on immunity ‘grounds and: ruled

" that "discovery in. the case could - proceed, but
~*~concluded that any trial should be’ stayed until suchﬁ:,
" time as the Ptesident is no longer in office: " See
“Jones ‘v. Clinton, 869 F. Supp 690 (E.D:A1k.1994). "
- On January 9, 1996, a
divided panel ‘of the Court of. Appeals for the Eighth
-Circuit - affirmed _this Courts Order: denymg the = Sy
- President's motion fo dismiss on immunity grounds-
- and allowing discovery to proceed, but reversed this . o
. ‘Coutt's Order staying the trial of this matter. for the ' :
- duration of Presrdent Clinton's term in ofﬁce See.
..+ Jones v. Clinton, 72 F.3d 1354 (8th C1r 1996)." The.. .
“* President subsequently filed a pet1t10n for certiorari .-
‘with:the ‘Supreme Court of the ' United States, which .~

. 'Both’ part1es appealed

" 'was granted see Clinton v, Jones, 518 U S. 1016,116

. S.Ct. 2545,°135 1..Ed.2d 1066 (1996);and on Mayk'?" R
27, 1997, ‘the Supreme Court’ handed down an
'"'-oprmon holdmg that there is. no', constrtutronal.“ U

L v‘1mped1ment to allowmg plamtrffs *1121 case o ARC R

~ . proceed while the President is in office: See Clinton -~ -
~.v. Jones, 520.U:S.. 681 117 SCt 1636, 137 LEd2d L

S __945 (1997).

o Followmg remand of the case to- thls Court the L
- " President, - joined by Ferguson, filed' a ‘motion for = -
° .. judgment on the pleadings - pursuant to Fed R.Civ.P. -
. 12(c).” By Memorandum Opuuon and Order dated' ,
”-August 22, 1997, ‘this’ Court granted in part and"
- denied in part the President's motion." . See Jores v. <
. 'Clinton, 974 F.Supp. 712 (E.D.Ark. 1997). . The
.+ -Court drsmlssed plaintiff's defamatlon claim against
- the President, dismissed her due process claim: for:
"_},deprrvatron of "a  property interest in. her- Statev
““"employment and dismissed her due’ process c1a1ms S
.-for deprivation of a liberty - initerest -basedon false " . .
" imprisonment and injury to reputation, but' concluded RS
" the remaining. claims ‘in plalntlﬁ‘s complamt stated -
L The Court -
. .“thereupon ‘issued a Scheduling Order setting forth a -~
- deadline .of January 30, 1998, for: the complenon of L

55;-.v1ab1e causes of action. " . See’id.

o "'drscovery and the ﬁlmg of motrons R

D1scovery in this case proved to be contentlous and.[\;_, ;
% time-consuming. - During the-course. of dlscovery, R
i+ .-over 50 motions were filed, the Court entered some -
‘__30 ‘Orders, [FN3] and telephone conferences were
-~ "held on an almost weekly ‘basis to’ address various’

L disputes and resolve motions. 1In addition, the Court

- ~traveled to- Washmgton D.C..at the request of the, L

_‘President to preside “over his. civil deposmon on_. Gt

3 January 17, 1998. . 1t was ata hearmg on January 12, .
1998, to address issues surroundmg the Pre81dents'
S, deposmon and at the deposrtlon itself that the Court-

v relatronshrp

© Paged

ﬁrst learned of Momca Lewmsky, a former White -
House intern. and employee and her alleged C

mvolvement in thJS case. -

"“FN3 Included in’ these Orders ‘was’ agj. :

,‘Partles . The Court entered this ‘Order on_”
. October. 30, 1997, due to the ‘salacious”
" nature of much of the discovery and the
- media's ‘intense and often - inaccurate .

coverage of this case. See Jones v. Clinton, - .

712 F.Supp.2d at 935-36. The Court took
"% “this -action to help insure that: a fair and

‘this- matter went - to “trial' by limiting '
‘ pre_]udcral pre-trial publ1crty and to protect

‘_mamtammg pr1vacy ld. at 936 37

extramarrtal sexual affair," in "sexual relations,"

o "m a "sexual relanonsth" wrth Ms., Lewmsky IFN l R

" Id. at 52: 53, 56-59, 78, 204: An affidavit submrtted
N -j‘"by Ms. Lewmsky in support of her* motron to quash a.
) subpoena for ‘her testimony and made.a part of the
~record of the President's: deposrtlon lrkewrse denied -~
. that she and the President had engaged’ in a’ sexual” c o
: *1122 When asked by Mr. Bennett -

" whether Ms.’ Lewmskys -affidavit denymg a sexual-‘ R
“ relationship -with - the - President. was .2 “"true.and -
‘accurate’ staterent," the President answered;: "That 1s-'._ N e
o ;»absolutely‘true " Pres. Depo at204, - -

- ,.1'copr.© 'We:st‘200‘4 No'Claimﬂto.‘,Orig.':U..V-Sf.»;__Govt.- Works .o

A ,Conﬁdentrallty Order. on Consent of all o .

- ‘impartial j jury could be selected in the event - E

“ the “interests- of the various: Jane Does in

At his: deposrtron the Presrdent was. questloned"i

"*.extensrvely <about - his relatronsth “with - Ms.

.‘ :Lew1nsky this Court- havmg previously ruled-on"
" December. 11, 1997, that plaintiff was "entitled to

. information regarding any individuals with whom the S

AN ‘_:Presrdent had-sexual relations or proposed or sought L o

Ctor have sexual relations and who were during. the - -

. rélevant time- frame [of May 8, 1986, up to the
-‘“‘present] state or federal employees." See December"

+.:"I1, 1997 Order, at'3. [FN4] Based on that ruling, this _

Court “overruled obJectrons during the "deposition = .

Lfrom the Presrdent’s attorney, Robert S. Bennett, that . -

: questlons - concerning . Ms.

*-',mappropnate aréas of i inquiry and requlred that such.-" ‘

. questions be’ answered by the: President.  See Pres..

" Depo. at 5355, 66, 78. Havmg been so ordered, the

;Presrdent testrﬁed in response to questioning fromw 5

ﬂfplamtrffs counsel and his own attorney that he had- no t o

- recollection of hav1ng ever: been alone  with: Ms S

'Lewmsky and he denied that he had engaged: inan.

Lewinsky ~were . =’
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FN4. The Court's December 11th Order

ruled on- plaintiff's motion - to compel
responses - “:to  her second set of

interrogatories, granting in part,_and denying -~

"in part the motion. However, the Court also
addressed in ‘the :Order the President's
upcomihg deposition and concluded that for
purposes of - the deposition,  not only was

plaintiff entitled to information regardmg'

any individuals with whom. the President
had sexual relations or proposed or sought to

the relevant time frame state- or federal
employees; ‘but that ‘the Court ~would
possibly permit plaintiff to question the

outside that time frame if she had an
independent basis for doing so. See.
December 11, 1997 Order, at4,

ENS. At the request of plaintiffs counsel,
‘the ‘term "sexual relations" was defined as
follows during the deposition: "For the
~ purposes of this deposition, a person
engages in 'sexual relatlons when the person
- knowingly engages in or ‘causes ...
with the genitalia; anus, groin, breast, inner
thigh, or buttocks of any person with an
" intent to arouse or. gratify the sexual desire
of any pérson....
touching, - either ~ directly . or
clothing." See Depo. Ex. 1. -

The Pres1dent's denial ofa sexual relatlonshlp w1th"»'
Ms. Lewinsky at his deposition was consistent with . -
‘ in’ response to plaintiff's -

* Interrogatory No. 10, which requested the name of = -
each and every federal employee with- whom he had -
sexual relations when he. was President of the United. - -
See Pres. Clinton's Resp. to PL's Second Set . -
Pres. Clinton's Supp. Resp. to Pl's' - -

Second - Set of Int. at 2. This interrogatory was
“answered on December 23,.1997, after this Court had

his answer of ."None"

States.

entered its' Déecember 11th Order ruling on.plaintiff's

~motion to compel responses to her second set of
interrogatories and finding that plaintiff was entitled
to-such mformatlon See’ December 11 1997 Order,

.:‘gv'at36| l

‘Contact’ means intentional .
‘through-

‘have sexual relations and who were during

President with regard to matters that fell =~

contact- . .

S

FN6. The : Presidcnt's answer  to  this
interrogatory. was made a part.of the record

of the President's deposition. There was no

a suborned perjury, obstructed justice,
", witnesses, or otherwise violated federal law other

- Page5’
" formal definition of the. term "sexual
relations” with respect . to

; ‘plaintiff's
-interrogatory or the President's answer. .. :

One day pnor to the Presrdents deposrtlon and T

.- ‘unknown_ to this. Court, the Special Division ‘of the

United States Court of Appeals for the District of
Columbia Circuit ‘granted a request from Attorney
General Janet Reno to expand the jurisdiction of -

- . Independent Counsel Kenneth W. Starr and entered

an Order authorizing the Independent Counsel "to
investigate ... whether Monica- Lewinsky or others
_intimidated

than a Class B or C misdemeanor or infraction in
dealing with witnesses, potential witnesses, attomeys,

* or others concerning the civil case Jones v. Clinton."

In re Madison Gudranty Savings & Loan Ass'n;, Div.
No. 94-1, 1998 WL 472444 (D.D.C. Jan. 16, 1998).

__”A short time later, the President's relatronshlp with

Ms. Lewinsky ~and OIC's investigation. of that

' relatlonshlp broke in the national media.

On the aﬁernoon of January 28, 1998, with less than .
© 48 hours remaining in the period for conducting .
~discovery, OIC filed with this Court a motion for

limited intervention and stay of dlscovery in this civil
case.” OIC argued that counsel for plaintiff were '
deliberately shadowing the grand jury's investigation
of the matter involving Ms. Lewinsky and that "the

- -pending criminal investigation is of such gravity and,
_paramount importance that this Court would do a
disservice to the Nation if it were to permit the .

unfettered-- * and extraordinarily aggressive--

" discovery . efforts currently underway to proceed

unabated." = Motion of ‘OIC, at 2-3. ~ This Court
convened ‘a telephone conference the following
morning and, after eliciting the views of the parties
and OIC, entered -an” Order granting in part and .
denying in part OIC's motion. See Jones v. -Clinton

993 F.Supp. 1217 (E.D.Ark.1998) (Order denymg

plaintiff's motion for reconsideration). In essence,

- the Court concluded that the parties could conti_n‘ue‘v -
with discovery in the short time that remained of
* those matters not involving Ms. Lewinsky, but that -

any discovery that did involve Ms. Lewinsky would

- not 'be ‘allowed ‘to go forward and, further, that any
" evidence concerning: Ms.
- excluded from the trlal of thls matter Id. at 1218 19. .

‘ [FN7]

Lewinsky _would - be

- FNT. In so ruling, and contrary to numerous -
assertions, this' Court did not rule that

Copr. © West 2004 No Claim to Orig. U.S. Govt. Works
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" ev1dence of the Lewmsky matter was
' nrelevant or immaterial .to the- issues in
plaintiff's - case.
specifically: - acknowledged - that " such
. evidence might have been relevant to

other things, intent, absence of mistake,

Fed.R.Evid. 404(b), 406). ~ At the time,

would attempt to rebut their denials with
" extringic - evidence  ‘that - could .. be

sty discovery so that plaintiff could explore
" extensive additional delay. In that regard,

. discovery as to Ms. Lewinsky’ “and to
- exclude evidence concerning “her from trial,

evidence to be irrelevant or immaterial, but
because its admission would: frustrate the
timely- resolution of this case ‘and. cause
“undue expense and delay, the substantial
interests of the Pre51dency militated against
- any undue delay that would be occasioned

impaired and prejudiced were thé ‘Court to

. very favorable to plaintiff, was "not essential
" to the core issues in this case of whether

(emphasis in ongmal)

~"*1123 Following the completion of discovery, the
- President and Ferguson each filed a motion for
* sumimary judgment pursuant to Fed.R.Civ.P. 56. By
. Memorandum Opinion ‘and Order dated. Apnl 15

1998, this - Court granted the President's .and

T Ferguson's motlons for summary Judgment andi
T entered _]udgment dlsnussmg thls case See Jones Vo

Indeed,, -the Court -

- plaintiff's case and, as she argued, "might
- possibly have helped' her. establish, among

motive, and habit on the part:of the-
President.”" 993 F.Supp. at 1222 (citing -

however, the Court anticipated " that the"'
President and Ms. - Lewinsky . would both * -
" 'deny a sexual relationship and that plaintiff -

“inadmissable under: Fed.R.Evid. 608(b). To -
such - evidence = would have ‘required-

" this Court made the decision to, disallow ‘

_ not because the Court -considered -such

" by allowing plaintiff to pursue the Lewinsky
_matter, - and the gbvemment' - “criminal
proceedings (to which this Court. generally .
must - yield in- civil matters) could  be.

permit inquiry: into the Lew1nsky mhatter by .
~ the parties in this civil case. Id.at 1219-20. -
The - Court - noted that ev1dence of the
, Lew1nsky matter, even assunung ‘it to be

’p1a1nt1ff herself was the: victim of quid pro® -+~
quo sexual harassment, hostile © work -
environment ' harassment, or - intentional

" infliction of émotional distress." Id at 1222

. Page6 3

Clinton, 990 F.Supp. 657 (ED.Ark.1998). The -

* Court concluded that there were no genuine issues for
trial in this case and that defendants were entitled to
" judgment as a matter of law with respect to plaintiff's-
.. -claims that she was subjected- to quid pro quo and

hostile work environment sexual harassment, that the .
defendants conspired to deprive her of her civil
rights, ‘and that. she suffered emotional distress. so

_“severe in"nature that no reasonable person could be =
expected to endure it. /d. The plaintiff appealed. -
- Meanwhile, OIC's investigation of the ,Pres,ident

contlnued

.On August 17, 1998 the Pre51dent appeared before a

" ‘grand jury in- Washington, D.C., as part- of OIC's

criminal - investigation and testlﬁed about his
relationship. ‘with Ms. Lewinsky and “his ‘actions: .
during this civil lawsuit. That evening, the President .-
discussed. the matter in a televised: address to the
Nation. . In his address, the President stated that
although his answers at his January 17th deposition
were "legally accurate,” he did not volunteer

_information and that he did indeed have a
‘relationship with  Ms.
“inappropriate and wrong. See Pres. Addr., 1998 WL

- Lewinsky - that ~ was

14394084, The President acknowledged misleading

“people, in part because the questions posed to him

"were being asked in a politically inspired lawsuit
which has since been dismissed,” and because he- -
"had real and serious concerns about an Independent

- Counsel  investigation ~that- began with = private
" business. deahngs 20 years ago...." Id. It was during
-the. President's televised address that the Court first

learned the Premdent may be in contempt. -See Jones ‘

A Clmton 12 F. Supp. 2d at 938 n. 5. [FN81

", FN8. In ;add:es’sing .- the . President's ..
objections to the unsealing of the transcript

" of his deposition, this . Court stated in
: footnote five ‘as follows: "Although' the
Court has concerns about the nature of the
President's January 17th, 1998 :deposition
testimony given his recent public statements,

the Court makes no findings at this time.
‘regarding whether the Premdent may be in
contempt "

-On September 9, 1998, the Independent. Counsel

.~ having concluded there was substantial and credible: .
information that the President committed acts that

may constitute grounds for impeachment, submitted

- his findings from his investigation of the Lewinsky = -
e . matter to the United States House of Represeritatives - .~
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pursuant to 28 U.S.C. § 595(c). The House' of

Representatives thereupon commenced impeachment -

proceedings, ultimately passing two Articles . of

Impeachment against the President, one -alleging

perjury in his August 17th testimony before the grand

- jury and the other alleging obstruction of justice.in
this civil case. - The matter then proceeded to trial i in ‘

2 the Umted States Senate.

On November 13, 1998, while the impeachment
proceedings - were taking place in the House of -
Representatives, the plaintiff reached an out-of court
~ settlement for $850,000.00 and withdrew her appeal’
. of this Court's April 1st decision granting summary. -
_ _]udgment to defendants, - See Jones v. Clinton, 161
F.3d 528 (8th Cir.1998). Thereafter, on February 12,- .
1999, the Senate acquitted  the Pres1dent of both =
s Artlcles of Impeachment :

Following the acquittal of the President, this Court
held a telephone-conference ‘on February 16,:1999, to

address. the remaining  issues before this® Court,
including the issue. of attorney's fees and the issue of

whether the President should be subject to contempt

proceedings.  See February 16, 1999 Order, at 2.

.- [FN9] The Court explained to the parties that it had

prev1ously declined to address - the issue -of the

‘on appeal at the time and Congress was conducting

impeachment proceedings-against the President. See
"id. at 3._[FN10] The Court explamed that had this.

*1124 Court's grant of summary “judgment to
_defendants been reversed and the cas¢ remanded,

there would have been available certain sanctions that -

~are unavailable otherwise. Id. The Court further
explained that even though this 11t1gatlon begit -the

controversy that was the subject of the President's’
impeachment trial in the Senate, the interests.
protected by the contenipt authority of the Court are -

v ‘significantly different from the interests protected by
the impeachment process. Id. In essence, statéd the

Court, the contempt authority protects.the integrity of ‘

. . court's proceedings and provides a means of

enforcement of its orders, while impeachment is a+:
constitutional process in which the proper inquiry is" -

the President's fitness to serve in office. . Id. Given
~ this distinction, the Court determined that it should
" defer to Congress and its constitutional duties prior to

. this Court addressmg the Pres1dents conduct in thlS:

civil case.

FN9. On March 4, 1999, an ugreement was .

~ reached as to allocation of the $850,000.00

settlement, thus rendenng moot. all isstes

~ Page7

- concerning attorneys' fees. See March 4,
1999 Order.

_b FNI0. After becoming aware of " the
* - President's. possible. contempt on - August’

17th, the Court learned through published
reports that the House of Representatives -

©~may " conduct - proceedings to - consider -
_evidence of possible impeachable offenses
* against the President (proceedings of which -
"“in- fact-began on September 9th with the
. submission of the Independent Counsel's
.. report -to - the House of Representatives).
. Those reports, and the fact that the matter -
“was on appeal at the time, led to this Court's
decision as stated in footnote five of the
Court's September 1st Memorandum. and
Order to defer addressing at that-time. the
matter of the President's contempt. :

As the Court explarned to the parties, however it is
now. time to "address the issue’ of the President's -
contempt as “all other proceedings that heretofore
have precluded this Court from addressing the issue

< .have concluded. - Id._[FN11] Accordingly, 1t isthat
President's contempt due to the fact that this case was™ - : ‘

issue to which the Court now turns.

' FN11. The Couit informed the parties that a
member of the House Managers = who -
prosecuted the impeachment trial against the -

" President contacted the ‘undersigned in early
January of this year to let me know that he

" was considering calling me as'a witness- for .

* the impeachment trial. - I objected and was
never subpoenaed or otherwise asked to

.- testify. Later, a representative of the House

e Managers ‘requested - and,. with . my -
permission, received an affidavit concerning

© the President's deposition from -my law ‘
‘clerk, Barry W. Ward, who attended the

- President's deposition. .. The Court allowed

" 'the parties an opportunity to request that I

“*: recuse from deciding the remaining issues in

‘this case because of the House Manager's

-contact, with me or because of Mr. Ward' -

affidavit, but none did s0.
L

[Z.j The threshold question in this matter is whether a v.

President of the United ‘States can be held in civil
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“contempt of court and thereby sanctioned. Although

federal courts possess the authority to -impose
- sanctions for civil contempt pursuant to ‘the Federal

Rules of Civil Procedure and their inherent authority, .

se¢ Fed.R.Civ.P. 37(b)(2) (providing that'a court: ay

- enter an-order treating as a contempt of court the -
- failure of a party’ to -obey the court's orders);
" Chambers v. NASCOQ, Inc., 501 U.S..32, 44,111 S.Ct..

2123, 115 L.Bd.2d 27 (1991) (noting that the power
“fo punish for contempts is inherent in all courts), no

court has ever held a President in contempt of court.
" See Franklin v. Massachusetts, 505 U.S. 788, 827,

112 S.Ct. 2767, 120.1..Ed.2d 636 (1992) (Scalia, J.,
/.concurring). - See also United States v. Nixon, 418
U.S. 683, 692, 94 S.Ct. 3090, 41 L.Ed.2d 1039

-(1974) (noting that the issue of whether a President - .

.-can be cited for contempt-could engender protracted

 litigation). . Nevertheless, this Court has considered -

" ‘the matter ‘and finds no constitutional barrier to

holdihg the President in civil contempt of court .

‘ thlS case and i unposmg sanctlons

This lawsuit involved private actions allegedly taken '

; by the President before his term of office began, and

" the contumacious conduct on the part of the President R
;'was undertaken in his role as a lltlgant in a ¢ivil case

- -and did not relate to his duties-as President..: Both-the
‘Court of * Appeals  for the Eighth Circuit and 'the

L " Supreme Court held in this case that the. Constitution -~ -
~+'does _not place the President's unofficial conduct -
beyond judicial scrutiny. In so ruling, the Court of =~ - -

Appeals spec1ﬁca11y rejected the President's argument
.“that * "because a . federal court will. control -the

_ litigation, the Third Branch necessarily will interfere -
- 'with. the Executive . Branch through® the court's"

: fschedulmg orders and its powers to issue contempt

* ‘citations and sanctions. " Jones v. Clinton, 72F.3dat
Ce1361 (emphaSIS added)..  Likewise; - the- Supreme
o Court ‘explained that " Tit] is. settled law that the

separatlon-of “powers . doctrine does not bar every

-~ exercise of jurisdiction over the President of_ the-. -

. United States," " *1125 Clinton v. Jones, 520 U.S. at -

. 7705, 117 S.Ct.- 1636 (quoting Nixon v. Fitzgerald, .
457 U.S. 731, 753-54,-102 S.Ct. 2690, 73 L.Ed.2d -
349 (1982)), and noted that."[i]f the Judrcrary may’

severely burden the Executive- Branch by reviewing

“ " thelegality of the President's official conduct; and if

* it may direct appropriate process.to the President .
himself, it must follow that the federal courts have «
power to. deterrmne the legahty of h1s unofﬁclal. ‘

i conduct "Id. -

|3]|4| Although not expressly addressed by the o

. 'Suprerme Court, a necessary incident of the power to

determine the legality of the 'Pres‘identfs unofficial -

- Paged - o

conduct- 1nc1udes the power to address unofﬁclal
conduct which threatens the integrity of * the

_proceedmgs before the court. - The sanctioning .

provisions in the Federal ‘Rules- of Civil Procedure
vest federal courts with the power to address conduct

-, which threatens the integrity of the judicial process,

see, e.g;, FedR.Civ.P. 11 (providing that sanctions

~-may be appropriate where a claim is presented for an

improper purpose) and 37 (sanctions for failure to

cooperate with discovery), and. the ex1stence in-the .
- federal courts of an inherent power

Lin)

necessary to the
exercise of all others' " is likewise firmly established

- ‘and "include[s] the ability to dismiss actions, assess

attorneys" fees, and to impose monetary or other
sanctions appropriate 'for conduct which abuses the

. judicial process." " Harlan v. Lewis, 982 F.2d 1255,
71259 (8th Cir.) (quoting United States v. Hudson, 11-

US. (7 Cranch) 32, 34, 3 L.Ed. 259 (1812);
Chambers, 501 U.S. at 44-45, 111 S.Ct. 2123), cert.

denied, 510 U.S. 828, 114 S.Ct. 94, 126 L.Ed.2d 61
- (1993). See.also Spallone v. United States, 493 U.S. -
- 265, 276, 110 S.Ct. 625,107 [.Ed.2d 644 (1990)

(noting the axiom that courts have inherent power to

" .enforce comphance with their lawful orders through

civil contempt)

18] Certainly the_-Court recognizes ‘that significant
~constitutional issues would arise were this Court to
-+ impose sanctions against the Prgsident that impaired

his decision-making or otherwise 1mpa1red him in the

performance of his official duties. ~ See Clinton v.

Jones, 520 U.S. at 708, 117 S.Ct. 1636. No such

_ sanctions will.be imposed, however. Throughout the:
* history of this case, this Court has attempted to apply

. -the law to the President in the same manner as it
- would apply the law to any other litigant, keeping in

mind the "high respect that is owed to the office of

the "Chief ‘Executive" and the Supreme Court's
directive that such. respect "inform the conduct of the

* entire proceeding...." See id. at 707, 117 S.Ct. 1636. .
-, In that regard, this' Court will not impose greater- -

sanctions against the President  for his .contumacious

- conduct in this. case than would be imposed against
‘any other litigant and member of the bar who

engaged in’ similar misconduct. - Moreover; this’

.. Court is aware that .it is- obliged to use the least:
" possible.-power adequate to the end proposed in -
. selecting contempt sanctions, see Spallone, 493 U.S.

- at276,110 S.Ct. 625, and will base the imposition of

" sanctions . on a _prr_ncrple of  proportionality, -

recognizing = that  the - President's ' contumacious

*-conduct occurred in a case that was both dismissed

on summary judgment as lacking in merit and in
which the plamtlﬁ" was made whole, having agreed to

-, a seftlement in excess of that‘prayed for in- her
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<

complaint.”

T

© [6][71[8] In sum, the Court finds that the power to

. determine the legality of the President's unofficial
conduct includes- with it the power to issue civil
' contempt citations and * imipose sanctions for: his

unofficial conduct which-abuses the judicial process.

- [FN12] That established, the Court now turns to the

central issue of the Pre51dent's contempt, -

. adjudication of contempt and. impose a

contempt sanction even after the action in’
which -the contempt  arose has been-
“terminated.” - Cooter. & Gell v. Hartmarx. -

Corp., 496 U.S. 384, 396, 110 S.Ct. 2447,
110 1.Ed.2d 359 (1990).

- imposing sanctions. Chambers, 501 U.S. at
4218, 1118.Ct. 2123

A

Fed.R.Civ.P. 37(b)(2) and the court's inherent power.
See, e.g., *1126Webb v. District of Columbia, 146

~F.3d.964;.971 (D.C.Cir.1998); Jones v. Thompson,’

o -.996 F.2d 261, 264 (10th Cir.1993); Cobell v. Babbitt,

37 E.Supp.2d 6, 9.(D.D.C.1999)."  Pursuant to Rule
37(b)(2), a court may hold a party in contempt of:

court for farlmg to obey an order to provide discovery
and may -impose several specific; nonexclusive
sanctions = to address such -misconduct, "the
parameters - of the “available measures being 'such
orders in regard to the failure as are just.' Y. Cobell

37 F.Supp2d at. 9-10 (quoting Fed.R.Civ.P.
S 37(bX2Y).

their integrity and prevent abuses of the judicial
process, the inherent power fills the gap. Shepherd v.

American Broadcasting Companies, Inc.,. 62 F.3d
1469, 1474 (D.C.Cir.1995) (citing Chambers, 501
U.S. at 46, 111 S.Ct. 2123). In this regard ‘a‘court
‘has the "inherent power to protect [1ts] integrity and
‘prevent abuses of the judicial process” by holding a
party in° contempt and . imposing sanctions for

u

_ Paged

viofétﬂons of the court's orders. . Cobell, 37 F.Supp.2d - -

at 9 (quoting Webb, 146.F.3d at 971). ‘When the

" . source of ‘the civil contempt is a failure to comply
" with a discovery .order, the analysis and available

remedies under Fed.R.Civ.P. 37 and the .court's
inherent power are essentially the same. - /d. at 9-10.

. Cf. Dillon v. Nissan Motor Corp., 986 F.2d 263,268-
;69 (8th Cir.1993) (noting the comparability = of

2. Every district court ""has-the power to
A conduct an independent. investigation in
order to determine whether it has been the ~

~ victim of fraud." Chambers, 501 U.S. at 44,
111 S.Ct. 2123. * Although this civil action
“has been terminated, "[a] court may make an

In addition, a.: '
‘court. generally may act’ sua sponte in’ -

- the " President's

However, when rules alone do not.
“provide courts with sufficient. authority to protect

.~ " sanctions under Fed.R.Civ.P. 37 and sanctions under -
“the court's inherent power); Gates Rubber Co. v.
" Bando “Chem. Ind., Ltd. 167 ERD. 90, 107
"~ (D.Co.1996) (noting that "Rule 37 and the inherent
- powers of the court may be different routes by which
~to reach a result, but the analysis of the criteria along
~ theé way can’ be exactly the same"). Two
" requirements must be met beforé a party may be held
-incivil contempt: the court must have fashioned an
~Order that'is clear and reasonably specific, and the -
" 'party must have violated that Order. Cobell, 37
. F.Supp.2d at 9 (cltatlons omitted). Generally, these -
_two requrrements must-.be- shown by -clear and:

convincing  evidence. *~  Id. " Although  these

' requirements apply whether the court is proceedmg

_under Fed.R.Civ.P..37 or its inherent power, see id, a
"7 court ordinarily should turn to its inherent powers

~only as a secondary measure when a drscovery order
- has been violated. Id. at 10. See also Chambers, 501

U.S. at 50, 111 S.Ct. 2123 (noting that "when there is

- . bad-faith conductin the course of litigation that- could
- “be adequately sanctioned under the Rules, the court

ordirrarily' should rely on the Rules rather than the

“-inherent power"). Accordingly, this Court addresses
: .contumacious - ' conduct : under. -
- Fed.R. CrvP 37(b)(2), finding that rule sufficient in
" its scope to redress: the abuse of the Jud1c1a1 process o
. - that occurred in this case. . o

1.

'Fed.R.Civ.P. 37(b)(2) sets forth a broad range of
sanctions - that a -district ‘court miay impose upon -

_ ‘parties for their failure to comply with the court's

* discovery orders. The Rule provides that if a party -

. fails to obey an order to provide or permit discovery,

.. the ‘court 'may make such orders in regard to the

failure as are just™ and,’ among others, impose- the

following sanctions: (1) the court may order that the

- matters regarding which the. order was made or any .
*-other designated facts be taken as established for the .

purposes. of the action in accordance with the claim

_ of the party obtaining the order; (2) the court may -
refuse to -allow the disobedient party to support or

oppose desrgnated claims or defenses, or prohibit that

.. party - from 1ntroducmg designated  matters “in
:'evide'n'_ce; (3) the court may strike any pleadings or
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parts thereof stay further proceedmgs unt11 ‘the order
is obeyed, dismiss the action or proceeding or any
part thereof, or render a judgment of default.against
. the disobedient party; and (4) the court may, in lieu
- of any of the foregoing sanctions or .in addition
~ thereto, enter an order treating as a contempt of court *
the failure of the party to obey the court's orders.

. FedRCivP. 37(b)2). In addition to those

sanctions, the Rule provides: -

_In lieu of any-of the foregoing orders orin addltlon e

‘ - thereto, the court shall require the-party: failing to.
.obey the-order ... to pay the reasonable expenses;

“including attorney's. fees, caused by the. failure,. .

~ unless the court finds that the failure was
substantially *1127 justified or that other
" . circumstances make an award of expenses un]ust

L FedRClvP 37(b)(2)

a.

[12][13][14] On two separate occasions, this Court
ruled in clear and reasonably specific terms that

B plaintiff was entitled to information regarding any.

. individuals with  whom the President had sexual
~ relations or proposed or sought 'to have - sexual.
relations ‘and who were - dunng the relevant tlme
~ frame state or federal employees See December 11,
1997 Order, at 3; :Pres. Depo at. 53-55, 66, 78.
[FN13] Notwithstanding these Orders, the record -
demonstrates by clear and convincing evidence: that,
the President responded. to plaintiff's questions by

~ giving false, rrnsleadlng and -evasive answers that
were designed to obstruct the judicial process. The .
.- President acknowledged as much in his public

~ admission that he "misled people” because, among

_ - other things, the questions posed to him "were being.
", asked -in:a politically inspired lawsuit, which -has.~

_since been dismissed.” Although there are a number
*of aspects of the President's conduct in this casé that
might be characterized as contemptuous, the Court
-addresses at this time only those matters which no

‘ ‘reasonable person would seriously ' dispute were in -

~ .violation of this Courts discovery Orders and which
do' not require a hearing, namely the President's:
swormn statements ‘concerning whether he and Ms.

Léwinsky had ever been alone together and whether =~ - ‘

~he had ever.engaged in sexual relatlons with Ms

e Lewmsky 141

- EN13. As a general .matter, a productionf

order is needed to trigger Rule 37(b). See, .
.e.g., Shepherd, 62 F.3d at 1474; Kropp v.

Ziebarth, 557 F2d 142, 146 n. 7 (8th g
Cir.1977).-: Here, the Court's December

‘Page 10 -

11th Order ruling on plaintiff's' motion to
compel and -addressing aspects of the
President's ©  deposition constitutes:  a
production order within the meaning of Rule -
37(b), as does the Court's oral ruling at'the -

. President's deposition that the Lewinsky

matter was, consistent with the December
11th Order, a proper subject of inquiry, and
that the President was required -to .answer
such questions from plaintiff's counsel. Cf.
“Jones v. Uris Sales Corp., 373 'F.2d 644,

.. 647-48 (2nd Cir.1967) (proceedings before

) dis_trict court during which the judge issued
- an oral order requiring compliance with the
_ subpoena provided a proper- basrs for Rule

71 b )(2) sanctron)

FN14 Other poss1ble contumaclous conduct :
on the part of the President that the Court '

‘, does not address at this time includes his

possible violation of this Court's admonition

“'not to discuss the deposition’ with anyone.
»' At the conclusion of -‘the .President's -
"~ deposition, the Court stated as- follows:

"+ "Before he leaves, ] want to remind him, and '

everyone else in the room,. that this case is
- subject to-a Protective Order ... and therefore
. all parties present, including Secret Service

v

' agents, videographers, court- reporters and

" the . witness ‘are not’ to - say -anything
" “whatsoever about the questions they were
asked, the substance of the deposition, the
length of it, objections, recess, any details,
“whether the President did well or did not do

cwell whether he‘is credible or not credible; -

[or] whether he adrmtted or demed any

specific allegations...." Pres. Depo. at 212-
. 13. This admonition was an oral reiteration S
- of the Court's October 30th Confidentiality .

Order on Consent of - all Parties -and- -
“‘constitutéd .an expansion of the Order to . .

. persons present-at the deposition who would
- otherwise  not have been subject to its
provisions. - While the President may have
violated the Confidentiality Order, see, e.g.,
“Pres. GJ Test: at 54 58 ~(wherein ' the’
“President testified that he approached  his -
‘ secretary ‘the day- after the deposition in.

- order to ascertain information ~regarding
some of: the questlons that were asked of ;.

- him by plaintiff's counsel), the record in this
~.case suggests that there were violations of

... the Confidentiality Order attributable to .
.' other individuals within the ]unsdlctmn of

‘Copr. © West 2004 No Claim to Orig. U.S. Govt. Works
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this Court as well.  Ascertaining whether
the President or other individuals violated
the = Confidentiality  Order—either- with
-respect. to the deposition or otherwise--

would require hearings and the tak1ng of -

evidence. = For reasons to be stated, the
Court determines that such hearings are not
“in the best interests of the President or thls
Court See Section II(B) znfra

i

‘ At h1s January 17th depos1t10n the President. .. '
responded to a series of questions regarding whether -

- he and Ms. Lewinsky had ever been alone together
" by maintaining that he could not recall being alone

with her. - The President testified as follows:

- Q. Mr. President, before the break, we were talkjng ‘
" - about:Monica Lewinsky. At any time were you and -

- Monica Lewinsky together alone in the Oval

o “Office? - .
A. I don't recall, but as I said, when she worked at
+ the legislative affairs office, they always "had

- somebody there on the weekends. I typically
worked some on the weekends. 'Sometimes they'd
bring me things on the weekends. She--it-seems to

me she brought things to me once or twice on the -
" weekends. In that case, whatever *1128 time she .
. would be in there, drop- it off, exchange a few

- words ‘and go, she was there. I don't have any
specific, recollections of what the issues were; what
was going on; but when the Congress is there,

we're working all the time, and typically I would =
““do some work on one of the days of the weekends E

in the afternoon.

Q. So T understand, your testimony is that it was

possible, then, that you were alone with her, but
you “have no specific recollectron of that ever

- happening?

A. Yes, that's correct. If's possible' that -she, in,
while she was working there, brought sometlnng to

~me and that at the time she brought it to me, she -
~ was the only person there. That's possrble

* ok ok koK ok

Q. Do you ‘ever Tecall walking with - Monica
. Lewinsky down the hallway from the Oval Office

to your private kitchen there in the White House?

“A’.. [M]y recollection is that, that at some point”

o durmg the - government . shutdown, ~when Ms.

-:Lewinsky was still an intern but was: work1ng the: .
chief staff's office because all the employees hadto

go home, that she was back there with a pizza that

: she brought to ‘me and to others. I do not believe

- she was there alone, however.

~© Pagell

I don't think she.
- was. . And my recollection is that on a couple of
occasions after that she was there but my secretary, - .-

' "Betty Currie, was there with her. She and Betty -

“are friends.  That's my, that's my recollection. .
And I have no other recollection of that.

******

Q. At. any time were you and Monica Lew1nsky
alone in the hallway between the Oval ofﬁce and’
‘this kitchen area? -
A. T don't-believe so, unless we were walking back '
to the back dining room with the pizza. I just, I

* don't remember. I don't believe we were alone in ~ *
the hallway, no. o '

* ok KRk Xk
Q. At any time have you and Monica Lewinsky

ever been alone together i in any room in the ‘White-
House?

Al I think T testified to that earlier. I tln'nk that

there is a, it is--I have no specific recollection, but
it seems to.me that she was on duty on a couple of .
occasions working for the legislative affairs office -

- and brought me some things to sign, something.on =

~ the weekend. That's--I have a general mémory of .
that. - . : '
Pres Depo at 52-53, 56 59.

At hls August 17th appearance before the grand jury, ..
the  President " directly * contradicted his deposition =

~ testimony by acknowledging that he had indeed been - ’

alone with Ms. Lewinsky on a number of occasions
during which they engaged in "inappropriate intimate

: contact." - Pres. GJ Test. at 9-10. He stated he also - '
.~ was alone with-her "from time to time" when there -
was no "improper contact” occurring. = fd. at 134.

The President began his testimony by reading a

statement which reads in part as follows:.

When I was alone with Ms. Lewinsky on certain

e - occasions in‘early 1996 and once m/early 1997,'1

engaged in conduct that was wrong. . = These
encounters did not consist of sexual. intercourse..
They did not constitute sexual relations as I -
understood that term to be defined at my January '
- 17th, 1998 deposition. . But, they did" involve

‘inappropriate ~ _intimate contact. " These

mapproprrate encounters ended, at my insistence, -

in early 1997.
Id. at 9-10. The President then testified as follows
in response to questions regarding whether he and

Ms. Lewinsky had ever been alone together:

Q. Let me ask you, Mr. President, you indicate in
your ‘statement that you were alone with Ms.
. Lewinsky. " Is that right? - :
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* 'when they were, or-at what'time of day they were, -
But I have a. general.

- Id.at 30-32.
3 :spec1ﬁc meeting ‘on December 28, 1997, less than - -
“three weeks prior to his January 17th deposition; at -
., Which he and Ms. Lewinsky were alone together. 1d..
" at 34. The President went on to acknowledge that he .-
- tried. to conceal . his” »
relatlonslnp with ‘Ms. Lewinsky by not. telling -
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A Yes; sir. o
Q. How many txmes were .you alone” w1th Ms
Lew1nsky'7 :
~A. Let me begin with the correct answer. I don't
know for sure. But if you would like me to give
an-educated guess, I will do that, but I do not know

for sure. And I will tell you what I think, based on
what [ remember. But I can't bé held to a specrﬁc >

time, because I don't have records of all of it.

Q. How many times do you think?

A. Well, there are two different penods here.
There's the period when she worked in the White

‘Houise until April of '96. - And *1129.then there's '
. the period when she came back to visit me from

'February of '97 until late December '97.

" Based on our records--let's start with the records o
where we have the best records and the closest in. .
time. Based on our records, between February and

December,. it appears to me that at ':lleast"I'vcould
- have seen her approximately nine times.” Although

I do not believe I saw her quite that many tlmes at

least it could have happened.

There were--we think there were nine or 10 times

when she was'in, in the White House when I was in =~ °

the Oval Office whe'n I could have seen her. I do
- not believe I saw her that many times, but I could

_have. * * * I remember specifically, I have a -
. L don't .
. ‘remember when they were, but I remember twice
- when, on Sunday afternoon, she brought papers

spe01ﬁc recollection ‘of two. times.

.- down to me, stayed, and we were alone. -
And I am frankly quite ‘sure--although I have no
* specific memory, I am - quite sure there were . .a
couple of more times, probably two times. more,

. three times more. - That's what I would say. ' That's’
But I do not remember -

or what the facts were.
memory that would say I certainly saw her more
than twice dunng that period between January and
April of 1996, when she worked there. - :

In addition, the President recalled a

"inappropriate - -intimate

anyone about the relationship and by "do[ing]. it

-~ where nobody else was looking at it," statingthat’ he -

- “would have to be an "exhibitionist not to have tried to R
‘exclude everyone else." Id. at 38, 54. The President. =~
‘testified as follows. in response to a questlon

- ,regardmg how many times that occurred: =

v Well, if you go back to my statement, I remember

E . for rejecting -a sexual relationship."

Page 12

there ﬂyyere a few times in '96, I can't say with any

:certainty. There was once in early '97. After she

left 'the White House, I do not believe I ever had
any inappropriate contact with her in the rest of '96.

_There was one occasion in '97 when, regrettably,

that we were alone together for a few minutes, I
think .about = 20 minutes, and there was
inappropriate contact. And after that, to the best

- . of my memory and belief, it d1d not occur again. .-

[d at'38- 39

1l

Wlth respect to whether he and Ms. Lew1nsky had '

engaged in sexual relations, the President testified at ‘

Ins January 17th deposition as follows:

Q. Did you have an extramarital sexual affair w1th
Monica Lewmsky" ~

. A No.
. Q. If she told someone that she had a sexual affalr .

with. you begmrung in November of 1995 would

) -that be a lie?
A, Tt's certamly not-the truth It. would‘no_t be the

truth.
Q.1 think I used the term sexual affair." And so
- the record is completely clear, have you ever had
sexual relations with- Monica Lewinsky, as that
term .is defined ‘in Deposition Exhibit 1, as
modified by the Court?
. Mr Bennett: T object because I don't know that he
- can remember -
The Court: Well, it's real short. He can--I will
permit the question and you may show the witness

- definition number one.

~A. T.have never had sexual relatlons with Monrca

- Lew1nsky I've never had an affair w1th her
_Pres. Depo. at 78.

T_he President confirmed these denials in response to’
questioning- from  his attorney - regarding - Ms. -

~ Lewinsky's affidavit and whether’ he - and - Ms.

Lew1nsky ever had a "sexual relationship”:

Q. In paragraph eight of her affidavit, she says thlS
“] have never had a sexual relationship with the .

President, he did not propose that we have a sexual
relationship, he did not offer me emiployment or
- other benefits in exchange for a sexual relationship,
"-he did not deny me employment or other benefits
%1130 Is that
“a true and accurate statement as far as you know 1t" R
A, Thatis absolutely true. »
Id at204. :

ConSIStent with his -denial ‘at his deposmon of a
sexua]l relatlonshlp with Ms. Lewmsky the President
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= had ear11er answered "None in response to plamtrff's‘

L Interrogatory No. 10, which stated as follows: -

, Please state the name, -address, and telephone._-";f‘
" numiber of each and every [federal employee] with -

- whom you had sexual relatlons when you [were]
President of the United States.

, See Pres. Clinton's Resp. to Pl's Second Set of Init. -
at 5;* Pres. Clinton's Supp: Resp. to PL's Second Set' ...

© of Int:-at 2. As previously noted, this 1nterrogatory

" was answered without regardto a formal definition of: s

" .thé- term "sexual relations” after -this Court had: "
i) «.entered its December 11th Order ruling that plamtlff KR i

was: entrtled to such mformatlon X _'

el AL h1s August l7th grand Jury appearance thei'
L Pres1dent dlrectly contradicted’ his . deposition .
- testimony by acknowledging ' 'inappropriate intimate " .. " -
" contact” with Ms. Lewinsky on numerous-occasions. =~ ="
‘Pres. GJ Test. at 9-10, 38-39, 54. ‘When askedbya . . . :
R grand juror what he meant by ' mappropnate contact,” ¥ o
: .. the' President stated, "What I meant was, and what =~
"/ théy can infer'that I meant was, that I did things that." " .
" were--when 1. ‘was alone with “her, that were
‘ Id: at.92-93. :  The -+
.- President. repeatedly refused to prov1de answers to
Qo «questions regarding specific’ sexual activity between -~ -
©.; himself and- Ms. Lewinsky, instead referring to his:. = -
‘statement  acknowledging mappropnate mtlmate‘j’. o
i« contact" and stating that ' 'sexual relations” as: deﬁned ST
‘by himself and "most ordinary Amerrcans means,” . :
,.:‘.j'ff)for the most part, only intercourse: Id. at 12, 2224
. 92-94,102-03;-110-11, 139, 168. * Neveitheless; the -
e P'resrdent while clarmrng that he did not engage: m»"
.+ intercourse with-Ms. Lewinsky and.did not engage in . * -
. "any other contact with her that would fall within'the - '~
- “definition of "sexual relations” used at his deposrtron S B
" acknowledged that ‘the nature of his "mappropnate L
" intimate contact" with Ms. Lewinsky was such that .
-~ he would have been an "exhibitionist" had it been 7
~ viewed by others. - Id. at 10, 12,-54,96. The = -
"'Pre51dent went on to state that he did not beheve he -
'vrolated the- deﬁmtron of sexual relatlons he was: -
- given "by dlrectly touching those parts of her body;}" s
L x,:wrth the mtent to arouse or gratlfy " Id at: 139 168 D

“inapproptiate and . wrong."

_ 5; ﬂ[,f :

P .

LT s dlfﬁcult to construe. the President's sworn: . .
. statements - in  this civil - lawsuit conceming his.
- relatlonshrp with Ms. Lewinsky as-anything’ other
- than‘a willful refusal to obey this Court's discovery
-+ Orders.  Given the President's admission that he was - " .
. 'misleading with regard to the questions being posed
* ' to him and the clarity with which his falsehoods are -
revealed by the record [ENIS] there is no need to‘»“,

- Pagel13

. engage in an extended analysis of the President's
" sworn statements in this lawsuit. - Simply put; the
‘ .Pres1dent's deposmon testlmony regardmg whether
-+ he ‘had ever been alone with Ms. Lewmsky was
e mtentlonally false, and his statements ' regarding . -
i whether he had ever engaged in sexual relations with -
- M. Lew1nsky 11kew1se were intentionally - false, - -
* notwithstanding ' tortured 0
" mterpretatrons of the term "sexual relatlons " | l6| )

definitions = and

“testimony: at his civil deposition' was entirely .
- consistent with - Ms. Lewmsky's affidavit
denying. ' sexual relatrons" between herself .
" and the President, the President's attorney .
. later notified this Court pursuant to his
‘_ --professmnal résponsibility . that portlons of -
"+ Ms. Lewinsky's affidavit were reported to be .
’4"mrslead1ng and not true" and that this Court -
‘_should not rely on Ms. Lewmskys affidavit -
or temarks of counsel characterizing that

~ “The. President's testimony ‘at his deposition
* - that Ms. Lewinsky's denial in her affidayit: ,
- ofa sexual relationship" between them was
, "'absolutely true"” hkewrse was "misleading "
S vandnottrue " o ,

EN16. The Presrdent seemed to accept OIC' ‘
- . characterization of his i improper contact. with

phys1cally intimate" relatlonshlp Pres.:

_b = Msexual relatlons “as that term was defined
by p1a1nt1ff at his deposition. Id. at 93, 100, . -

"“::‘I;;Pres1dent is asserting that Ms. Lewinsky '
i ecould be havmg sex with h1m while; at the .
* .7 same time, he was not having sex with her.

Certamly the President's aggravatron w1th what he";_'.f_:‘ S

considered a "politically inspired *1131 lawsuit" may -

" well have been justified, although the Court makes no

- findings"in that regard Even assuming that to be so,
,“ffhowever -his: recourse for the. filing of an improper . -
e claim’ agamst him was to move for the imposition of .
sanctrons “against -plaintiff,

4(‘Iopr.‘j©j “West 2004 .'Nq‘fcl_a’ix}i. to Orifg: U:s[.._ _G:ovt.: Works *

. FNI15. Indeed, even though the Pre'sident'i S

-affidavit. See Letter of September 30, 1998,

: '_Ms Lewinsky as "some kind of sex’ and as’ i

I GJ Test. at 123, 136. Although the President = °
o »_‘:Mvivzdrd not disclose any specific sexual acts @ -
" between himself and Ms. Lewinsky, he did
.+ state that oral sex performed by Ms.
L Lewmsky on himiself would not. constitiite -~ -

' . 102, 104- 05, 151-52, 168. - It appears the = - -

See, e.g., Clinton v. R
Jones 520US at 708 09, 117 S.Ct. 1636 (notmg the ST
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" availability of sanctions for,litigatio'n-directed at the
" President ‘in his unofficial capacity for purposes of -

’pohtrcal gain or harassment). The President could,

... for example, have moved for ‘sanctions pursuant-to .
" Fed.R.Civ.P. 11 if, as he intimated i in his address to

" -the Nation, he was convinced that plaintiffs lawsuit

“‘was presented for an improper purpose and included
claims . "based "on" ‘allegations and other. factual -
contentrons [lacklng] evidentiary support' or unlikely .

to - prove
“investigation."

well-grounded ©  after reasonable

never challénged the. legitimeicy of plaintiff's lawsuit
by filing a motion pursuant to Rule 11, however, and
it simply is not acceptable: to employ deceptlons and

. falsehoods in an_attempt to obstruct the judicial

... -process, understandable as- his aggravatron with .-
" plaintiff's lawsuit may have been. "A lawsuitisnota .

"~ contest ‘in concealment, and the discovery process

-'was established so that ‘either party may compel the

~ other ‘to ‘disgorge whatever facts he has in his -
' possession.' " Southern Ry. Co. v. Lanham, 403 F.2d
+7119; 130. (Sth Cir. 1968) (quoting Hickman v. Taylor, .
1329 U.S. 495, 507, 67 S.Ct. 385 91 LEd 451.

947)).

In sum, the record leaves no. doubt that the Pre51dent
- violated this:. Court's discovery ' Orders . regardlng AR
“disclosure of information deemed by this Court to be -

relevant to plaintiff's lawsuit. .~ The Court therefore = ..
adjudges’ the President to be in - civil contempt of .. . ¢

"~ “court pursuant to Fed.R.Civ.P. 37(b)( 2)

2.

, [m The. Court now tums to the issue of appropnate’

. sanctions. Several of the sanctions contemplated by
' Fed.R.Civ.P. 37(b)(2) are unavailable to this Court as
‘the. underlying lawsuit has been terminated.: The"
Court cannot, for example, order that the matters

- upon which the President gave false statements be

"-taken as established, nor- can the Court render a =
default judgment against the President, both of which "

" the Court would have considered had this. Court's
" grant of summary judgment to defendants been -

" ‘reversed:-and remanded. Moreover as the Court

. earlier ~noted," the determination. of approprlate i

' sanctions must take into account that this case was
- dismissed on summary judgment as lackmg in merit--
.- a decision that would not have changed even had the -

* President been. truthful -with respect to  his-

_ relationship with Ms. Lewinsky. _[FN17]--and that

plaintiff was made whole, having settled this case forv .
an amount in excess of that prayed for in herj
Nevertheless, ‘the President's .-

-+ complaint. -

| Id._at 709 n. 42, 117 S.Ct. 1636
(quoting Fed.R.Civ.P. 11(b)(1), (3)). . The President "
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contumacio‘us conduct in this case, coming as it did
from a member of the bar and the chief law
enforcement officer - of - this Nation, was without
Jusnﬁcatlon and’ ‘'undermined the integrity of the
judicial system. "[O]ur adversary system depends on

. a most jealous safeguarding of truth- and candor,"

United Statesv. Shaffer Equip. Co., 11 F.3d 450, 463

- (4th Cir.1993), and "[t]he system can provide no

harbor for clever devises to divert the search, mislead

- opposing counsel or the court, or cover up that which
' is necessary for justice in the end." Id. at 457-58.

.Sanctions ‘must be imposed, not only to. redress the -
- misconduct of the President in this case, but to deter -

others who, having observed the President's televised
address to the Nation in which his defiance of this’

Court’s discovery. Orders was  revealed, might
,-‘themselves consider emulating the President of the

United States by w111fu11y violating dlscovery orders

" “of this and other courts, thereby engaging in conduct - - :
- that. undermines the integrity of the judicial system.

See National Hockey League v. Metropolztan Hockey
Club, Inc..427 U.S. 639, 643.-96 S.Ct. 2778, 49

‘L.Ed.2d_747 (1976) (noting -that "other parties to -
- other lawsuits would feel freer than we think Rule 37 .
-~ contemplates they should feel to *1132 flout -other

" discovery ‘orders -of other district courts" if

contumacious. conduct was' left unaddressed) (per

- curiam);- Roadway Express v. Piper, 447 U.S. 752, & ‘
© 763:64,. 100 S.Ct. 2455, 65 L.Ed.2d 488 (1980)

(noting " that- Rule 37 sanctions must be applied
diligently, both. to penalize those whose conduct

‘warrants sanctions and to deter those who nnght be
. tempted to- sanctionable' conduct in the ‘absence of - 3
.-such-a deterrent) Accordmgly, the Court 1mposes

- the followmg sanctlons

‘7FN17 The Court noted that whether other

- - women - may have been subjected to =

“workplace harassment does not change the
fact that plaintiff has failed to demonstrate

~that she "herself was the victim of alleged

"~ 'quid pro_quo or hostile work environment
.- sexual ‘harassment, [that] the -President and
~ Ferguson conspired to deprive her of her
- civil rights, or [that] she suffered emotional -
¢ distress “:so- severe in nature that' no
~ reasonable person could be expected- to
~ endure it.". Jones v. Clinton, 990 F.Supp. at

678-79 79 (empha51s in original).

F1rst the Pre51dent shall pay plamtrff any reasonable :

. “ expenses, including attorney's fees, caused by his =

w111fu1 farlure to obey this Court's dlscovery Orders
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Plaintiff's former counse] are d1rected to submlt to
this Court a detailed statement of* any. expenses and

- " attorney's fees incurred in connection with this matter
- within twenty (20) days-of the date of entry of this

Memorandum Opinion and Order

Second, thePres1dent shall relmburse this Court its -

expenses in traveling to Washington, D.C. at his

. Tequest to preside over his tainted deposiﬁon. .The. .
Court therefore will direct that the President deposit -
. . into the registry of this Court the sum of $1,202.00, .
" the total expenses incurred by th1s Court m travehng

to Washmgton D.C.[FN18]} -

~FN18. The undersi_gned" and Mr Ward - g
‘ Arkansas - for +
- Washington, D.C. on January .16, 1998, and "~ -

~_departed - Little, Rock,
returned to Little Rock on January 18, 1998.

- Total expenses were incurred in accordance
with the rules and regulations set forth in the

$22 OO

. [16][17][18] In. addition, the Court will refer ‘this - .
- “matter to the Arkansas Supreme Court's Committee -

.on Professional Conduct - for review and any
" disciplinary action it deems -appropriate. for -the
" President's possible violation of the Model Rules of

Professional Conduct. [FN19] Relevant to this case,
Rule 8.4 of the Model Rules provides that it is

' profess10na1 misconduct for a lawyer to, ameng other '

things, - "engage - in conduct mvolv1ng dishonesty,

~ fraud, deceit or misrepresentation,” or to "engage in

conduct that is prejudicial to the administration of
The President's conduct- as. discussed
previously arguably falls within the rubric of Rule 8.4

" and involves -matters that the Committee on -
"+ Professional "Conduct may deem approprlate for
’ d1sc1p11nary actlon | 20[ '

7
FA

FNI19. "jI'he . Committee ‘on CP.rofe‘ssionalf

Conduct ‘acts -as an arm of the" Arkansas

Supreme Court in matters relating to the -
_supervision and licensing of = Arkansas -
attorneys, of which the President is one, and-
~ that Court has exclusive jurisdiction over the
conduct of Arkansas attorneys and has .the
power to make rules regulating the practice '
~of law ‘and the professional conduct of

- Guide to Judiciary Policies and Procedures, -
" Volumes T and III. In this respect, air fare .
was $216.00 per ticket and subsistence was -
~$374.00 each. Remaining expenses totaled

. Page 15

attorneys of law. See Neal v. Wilson, 920
. F.Supp. 976, 987- 88 (W.D.A1k.1996), aff'd,
+'112 F.3d 351 (8th Cir.1997). - In that regard,
the Arkansas Supreme Court has adopted the
- American Bar Association's Model Rules of-
. Professional Conduct as the State .of
* Arkansas's code  of  professional
responsibility.  See In_re Arkansas Bar
Ass'n, 287 Ark. 495, 702 S.Ww.2d 326

(1985[

EN20. In referring this matter to the

Committee’ on- Professional Conduct, this =~

Court does not thereby - relinquish

 jurisdiction to address the matter itself and - -

isste sanctions, Rather than having been
~-displaced, the authority of this Court to .
‘sanction attorneys is independent of, and in
addition to, the power of review possessed
by the Committee on Professional Conduict.

.. See Harlan v. Lewis, 982 F.2d at 1261

(noting that "[a] district judge must have the
- power to deal with conduct of attorneys in
'htlgatlon without delegatmg © this
responsibility to - state  disciplinary
i - mechanisms," and that "[s]tate disciplinary .
authorities may act in such cases if they
.+ choose, but this does not limit the power or
* responsibility of the district court").

‘B."

[Q] 'In. addressmg only the President's sworn

statements concerning his  relationship with Ms, - k

Lewinsky, this Court is fully aware that the President ~

may have engaged in other . contumacious conduct:

warrantmg the imposition of sanctions. See n. 13,

 supra.- The Court determines, however,. that this
~ matter can be summarily addressed by focusing on-
- those specific instances of the President's misconduct
.~ with which there is no factual dispute and which
-~ primarily occurred directly before the Court. - While -

'heanngs might have been necessary were there an

issue regardmg the President's willfulness: in failing
~obey the Court's discovery Orders, the
circumstances surrounding the President's failure to

. disclose his relationship' with ‘Ms. Lewinsky as

‘ordered by this Court are undisputed and contained

> within the -record: -
- admitted that he intended to mislead plaintiff in her

S efforts *1133 at gaining information deemed by this .
s Court to be relevant, and hearings would not assist
. the Court in addressmg the Pres1dent's mlsconduct

The President has essentlally

Copr. © West 2004 No.Claim to Orig.ﬁU.S».-Govt. Works N
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regarding his failure to obey this Court's discovery
7 Orders.
can result from this Court utilizing ~summary -
Indeed,

Thus, no possible prejudice to the President

procedurés rather than convening héarings.
it is in the best interests of the President and this
Court -that ‘this matter be expeditiously resolved.

Hearings . to ‘address other .possible instances of :“, _
misconduct on the part of the President could -
possibly be quite extensive and would require ‘the

taking of evidence, including, if necessary, testlmony
* from w1tnesses

This is ot td say that the Court considers other -

. instances of possible Presidential misconduct in. this
_case unworthy of the Court's attention. - In fact, the
Court fully  considered ' addressing . all . of the

~ President's possible ‘misconduct pursuant to the -

criminal =~ contempt provisions’ - set forth . in

Fed.R.Crim,P. 42, but determines that such action is

. ‘not necessary- at. this t1me for two pnmary T€asons.

[FN21]

Under 18 US.C. § 401,
possess the ~power to

CEN21L.
©.courts

impose

sanctions for criminal contempt committed -

. in or near:the presence of the court. . When

- invoking this power, courts; must follow one

of two procedures set forth,'in Fed.R.Crim.P.

42. . Pursuant to Rule 42(a), a court-may

- punish direct contempt, i.e., that contempt

- - which occurs within the "actual presence" of
-the court, in a summary faghion. - For

conduct -beyond the sc':o’p‘e;~ of Rule 42(a),
such as indirect contempts that occur out of .

court,  Rule 42(b) requires such other
criminal contempts to be prosecuted upon
-~ notice and a hearing. - See Schleper.v. Ford

Motor_Co.. 585 F2d 1367, 1372 (8th' -
Cir.1978). Sl Ty B
Flrst the sumni.airy. ad_]udlcaﬁon procedlifes '

delineated in Rule 42(a) are most likely inapplicable
in this case since the power summarily to convict and - .- .

. pumsh for contempt of court under that rule generally
"rests on the proposition that a hearing todetermine
guilt - of contempt is not
.contumacious conduct occurs in the actual presence

.of .a judge who observes it, and when immediate

action is required to preserve order in the proceedings

"~ and appropriate respect for the tribunal." Smith v.

Smith, 145 F.3d 335, 342- 43 (5th Cir.1998) (quoting
In re Chaplain, 621 F.2d 1272. 1275 (4th Cir.), cert.

.. denied, 449 U.S. 834, 101 S.Ct." 106, 66 YLTEd.Zd 40

fedé'ralb ‘ |

necessary.. when

- Page 16

[ 980)) Here the Court was riot aware of any of the

_ ~instances of the President's possible misconduct until
‘well after this case had been dismissed on summary -

" judgment, and immediate action was not requlr,ed‘ to
" preserve order in the proceedings. See International

Union, United Mine Workers of Am. v. Bagwell, 512

© US. 821, 832-33, 114 S.Ct. 2552, 129 L.LEd.2d 642

(1994) (nqﬁng that "[sJummary adjudication becomes.

~ less: justifiable. once a court leaves the realm of

_immediately sanctioned, petty diréct contempts,”

and -
that "[if} 4 court delays pumshmg a direct contempt - -

-until the completion of trial, for example, due process

requires- that the contemnor's rights to notice and a - 4

 hearing be respected"”).

r‘v-‘f‘Se'_éoIfld,

ng res"olvi_‘ng‘ the matter expediti‘ou_sly' and‘ _
without hearings pursuant to Rule 42(b) is in the best
interests. of both the President and this Court. Were

" the Court to. delve into conduct which arguably was
- conturriacious but which. is not fully apparent from
- the record, this Court, as previously noted, would be

required to  hold- hearings

and = take . evidence,

“including, if necessary, testimony from witnesses. .

Such hearings could possibly last several weeks and
might require referral of the matter to a prosecutor.
See United States v. Neal, 101 F.3d 993, 997-98 (4th’

.. Cir.1996) (notmg that when contumacious conduct.
* “occurs out of the presence of the court or does not
. interfere.. with ongoing . proceedings immediately ’

before the couit, contempt power does not permit ‘a

. _-judge to dispense with a prosecutor altogether and ﬁll o
‘the role himself). Because much of the President's’.

conduct has been or is being investigated by OIC,

- -and in order to prevent any potential double jeopardy

"issues.from ar1s1ng, see, e.g.,-United States v. Dixon,

509 U.S. 688, 696, 113 S.Ct. 2849, 125 1.Ed.2d 556 °
(19931 (noting that protection of the double _]eopardy

_clause  applies to nonsummary : criminal contempt .

». . prosecutions), -this Court - will forego proceeding
.. -under Fed.R.Crim.P. 42 and address the President's.

- ‘contempt- by focusmg on those undisputed matters’ ‘

- U.S. at 833,
. indirect contempts

that “are capable of being summarily ‘addressed -
pursuant to Fed. R.Civ.P. 37(b)(2). See Bagwell. 512
114 S.Ct. 2552 (noting that certain -
are  appropriate

imposition through - civil- - proceedings,

including

contempts impeding the courts ability to adjudicate o

. the _proceedings before it and .those ‘contempts

“ “involving . discrete, . readily -ascertainable acts). -
“FN22. In . electing to pfoceéd under

. FedR.Civ.P. 37(b)(2), the Court also avoids
*  any constitutional issues that might  arise

Copr. © West 2004 No Claim to Orig. U.S. Govt. Works
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- civil contempt of court, why sanctions should not be
*" .- imposed, or why the Court is otherwise in error in

.. proceeding in the manner in which it has. In that
- regard, the Court will stay enforcement’ of this

. 36F. Supp2d 1118
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. (Cite as: 36 F.Supp.2d 1118) '

“from addressmg the matter in a criniinal
‘context. _ ] ,
_ Memorandum, Opinion and = Order, - the
Supreme  Court éssentially resolved thie
question of whether a President can be cited
for. civil contempt by holding, in a civil

proceeding, that the Constitution does mnot

place' the President's unofﬁc1a1 conduct
beyond judicial scrutiny. See Clinton v.

Jones, 520 U.S. -at 705, 117 S.Ct. 1636.

Criminal contempt, however, "is a crime in

the ordinary sense," see Bagwell 512°U.8. at..

‘826, 114 S.Ct. 2552 (quoting Bloom: v.
llinois, 391 U.S. 194, 201, 88 S.Ct. 1477,
.20 L.Ed.2d 522-(1968)) (emphasis added),
and the question of whether a President can

be held in criminal contempt of court and

“subjected . to criminal - penalties raises
constitutional issues not - addressed by the

Supreme Court in the Jones case.  Such. -

iissues could engender protracted- litigation,

~ see United States v. Nixon, 418 U.S. at 692,
94 S.Ct. 3090, and consume the resources of
both the President and this Court.

Nevertheless, the Court will convene a hearing at the
request - of the President should he desire an.

opportunity in which to demonstrate why he is not in

Meémorandum Opinion and Order for thirty (30) days
from -the date of its entry. in which to give the

' . President an opportumty to request a hearing or filea
notice of appeal. ' In addition, the Court will entertain

any legitimate and reasonable requests from the

" President for extensions of time in which to address. '

the matter.. Should the President fail to request a

. hearing or file a notice of appeal within the time

allowed, the Court will enter an Order setting forth

the fime and manner by which the President is to .
- comply with- the sanctions herein imposed. - Should -
‘the President succeed in- obtaining a heanng, o
however, whether at his request or by way of appeal, '~
any interests ‘in. an expeditious resolution -of this
matter and in sparmg the President and this Court the -
~turmoil of evidentiary hearings will no longer- be_»a ‘
»..consideration.. - Accordingly, the President is hereby -
~_ put on notice that this Court will take evidence at any
“future hearings--including, if necessary, testimony

from. witnesses--on all ~matters concerning the

President's conduct in this lawsuit wh1ch may warrant. - .
o fmdlng of civil contempt lFN23[

Copr.'©, West 2004 No Claim to oﬁg. U.S. Govt. Works
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.. -FN23. The scheduling of any -hearings
“'would, of course, be considerate to the
‘President's schedule and his conducting the

. duties of his office. The Court is particularly
. mindful of the crisis in Yugoslavia ‘and
“.recogmzes that the President must not be

distracted in his attention to that situation or
“other issues of immense importance.

1L

The Court takes no pleasure ‘whatsoever in holding
this Nation's President in contempt of court and is
a"cutely”aware as was the Supreine Court; that-the

‘President "occupies a unique office with powers and - B
responsibilities so vast and unportant that the public
- interest demands. that he devote his undivided time

and attention to his public duties." Clinton v. Jones

520 U.S. at 697, 117.S.Ct. 1636.. As noted earlier, .

however, this- Court has attempted throughout this
case. to apply the law to the President in the same .
manner -as it would apply the law to any other

- litigant, keeping in mind the duties and status of the
- Presidency and the "high respect” that is to be
" accorded his office. See Clinton v. Jones, 520 U.S.
- at 707, 117 S.Ct. 1636. In that regard, there simply

is no escaping the fact that the President deliberately

- violated this Court's .discovery Orders and thereby
- undermined- the integrity of the judicial - system.

Sanctions must be imposed, not only to redress the '
President's misconduct, but to deter others who might

. -themselves .consider emulating the President of the
* United States - by engaging in misconduct. that -

undermines the integrity of the judicial system. B

,Accordmgly, the Court adjudges the President to be -
».m civil contempt of court pursuant to Fed.R.Civ.P. -
-37(b)(2) for his willful failure to obey this Court's

'dlscovery Orders and hereby orders the following: -

L The President shall pay plaintiff any reasonable ;

expenses, including attorney's. fees, caused by his

. willful failure to obey this Court's discovery Orders. "

Plaintiff's ‘former .counsel are directed to. submit to

“this Court a detailed statement of any expenses and

, attomeys *1135 fees incurred in connection with this .

.. matter within twenty (20) days of the date of entry of .
this Memorandum Oplmon and Order.

2. The Pres1dent shall dep051t into the registry of this

‘Court the sum of $ 1,202.00, the total expenses

incurred by ‘this Court in travehng to Washington,

B DC at the Pre51dent's request to preside over his - - -
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- January 17th deposmon

- 'In add1t1on,_the Court will refer this matter to the

Arkansas - Supreme . - Court's Committee ~ on’ .

- Professional - Conduct-for review. and any actlon it
deems appropnate -

"The' Court - will = stay . enforcement :_I»fic.)f thls jjl

* Memorandum Opinion and Order for thirty (30) days

from the date of its entry in order to ‘allow the
President an opportunity to request a hearing or filé‘a ‘

" notice of appeal.: Should the President fail to timely

request a hearing or file a notice of appeal, the Court

- will enter an Order setting forth the time and manner

by which the President s -to comply Wlth the'

_sanctions herein imposed.-
ITIS SO ORDERED thlS 12th day of Apnl 1999

36 F. Supp 2d 1118 79. Falr Empl Prac Cas (BNA)
1561

\ J

'END OF DOCUMENT
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cl
Supreme Court of the Umted States
i ., B In the Matter of DISCIPLINE OF B111 CLINTON
‘No. D—227 0,
Oct. 1,2001.
Bill Clinton, of New York, New York, is susperlded.
~ from the practice of law in this Court, and a rule will -
issue, returnable within 40 days, requiring him to . -’
. show cause why he should not be disbarred from the .

: practice of law in this Court..

122 S.Ct. 36 (Mem), 534.U.S. 806, 151 L Ed.2d 254,
'1 Cal Daily Op Serv. 8542

END OF DOCUMENT
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