- —

FOIA Marker

Th|s isnota textual record. ThIS FOIA Marker indicates that material has been removed -
' durlng FOIA processmg by George W Bush Presudentlal lerary staff

“Counsel's offijc‘e;fl.'\_(vh;ite,.H,ousé, |

Campagna, Dianna

, . o ' , FRCID: Locetqen or 'NARA Number:.- OA Number:
- Stack: Row: Sect..Shelf: Pos: =~ S ~ Hollinger ID: S

W 28 1 4 1 11328 241917 10426 10930

~ Folder Title: -

- Brett M. Kayanaugh, Nominee to the D;C;‘. Circuit (5]




i Wlthdrawn/Redacted Material

- The George W Bush L1brary

' *DOCUMENT FORM

RESTRICTION(S)

'SUBJECT/I'!TLE . PAGES .. \-;»D,ATE‘.;.‘
NO. o
001,.‘,’_‘4 - Letter' Nommauon of BrettM Kavanaugh [page 1] To: Arlen 1 ,v0l5/31/2005"' P6/b6;
L : Specter -From John McAuhffe N i R
002 Letter  Nomination of Brett M. Kavanaugh to D.C. Circuit - To:; 1 04/27/2004 . P6/b6;
i ' - Omn Hatch From Pamela Hams ’ '
1003 , Letter Nom1nat1on of Brett M. Kavanaugh [page l] To Arlen.t' 1 05/31/2005 P6/b6;
TE : Specter - From: John McAullffe ~ ‘ '
!
1004 . “Letter : Nomination of Brett M. Kavanaugh to D.C. C1rcu1t To: 1 04/27/2004 tP‘6/b6‘;>
EAEE ',Omn Hatch - From: Pamela Harris : : ‘
y
" COLLECTION TITLE:
; Counsel's Office, Whlte House -
" _SERIES: , |
Campagna, Dianna S . v
FOLDER TITLE: g o ’
Brett M ‘Kavanaugh, Nommee to the D C. Clrcult [5]
'FRC ID:
11328

Pres:dentlal Records Act [44 US.C. 2204(a)]

P1 National Security Classified Information [(a)(l) ‘of thé PRA]

RESTRICTION CODES

Freedom of Information Act [5 U.S. C 552(b)]

N b(1) National security classnﬁed mformatlon [(b)(l) of the FOIA]

P2 Relating to the appointment to Federal office [(2)(2) of the PRA] “ ¢ b(2) Release would disclose internal personnel rules and practices of

P3 Release would violate a Federal statute [(a)(3) of the PRA]
P4 Release woiild disclose trade secrets or confi dentnal commerclal or
: financial information [(a)(4) of the PRA] .
. "P5 Release would disclose confidential advice between the Presndent
" and his-advisors, or between such-advisors [a)(5) of the PRA]
.P6 Release would constitute:a clearly unwarranted i mvasron of -
personal prlvacy [(a)(6) of the PRA]

. ‘PRM Personal record mlsfile deﬁned in accordance with 44 U.S.C..

£ 220103).

' fDee‘d of Gift Restrictions:

‘A Closed by Execiitive Order 13526 govermng access to'national
security mformatlon -

B. Closed by statiité or by ‘the agency whlch orlgmated the document

C. Closed in accordance with restrlctlons contamed in donor s deed

an agency [(b)(2) of the FOIA]
b(3) Release would violate a Federal statute [(b)(3) of the FOIA]
b(4) Release would disclose trade secrets or confidential or ﬁnan( ial
._information [(b)(4) of the FOIA]
! b(6) Release would constitute a clearly unwarranted invasion of
personal privacy [(b)(6) of the FOIA] ; .
* b(7) Release would disclose information complled for law enforcement ). ‘

‘purposes [(b)(7)-of the FOIA]

financial institutions [(b)(8) of the FOIA]
b(9) Release would disclose geological or geophysncal mformatlon
concermng wells [(b)(9) of the FOIA]

'Records Not Subject to FOIA

b(8) Release would disclose information concerning the regulatlon of

Court Sealed - The: document is withheld under a court seal aid-is not subject to
. the Freedom of Informatlon Act. :

N ofglft v : S I R ‘ ‘ o R
ST o RN .Page 1 of 1 " This document was prepared onr' Tuesday, July 03, 2018 - .
12018-0009-P e CUTer Wasprep RO ehist

2014-0108-F



BRETT M. KAVANAUGH

NOMINEE TO THE D.C. CIrRcUIT

PROVIDED BY THE WHITE HOUSE
OFFICE OF LLEGISLATIVE AFFAIRS




TABLE OF CONTENTS: BRETT M. KAVANAUGH

Stnttnmary and Bioérephical Points for Brett M. Kavanaugh.
. Statellteltts by Select Skuppqrters of Brett M. Kavanau-gh‘ |
| Responses to Faﬂtse Allegations .ag;ainst Brett M. Ka‘vkanaugh
~ Select Edltorlals and Letters of Support for Brett M. Kavanaugh

“A Tale of Two Judges,” The Washington Post, May 9, 2006
“Girded for Battle,” The New York Sun, April 27, 2006
“The Next Generation,” The Legal Times, May 6, 2006
~ Letter from Judge Walter K. Stapleton, U.S. Court of Appeals for the Third Circuit
‘Letter from Judge Edward R. Becker, U.S. Court of Appeals for the Third Circuit
Letter from former Attorneys General of the United States
Letter from former Counsels and Deputy Counsels to the President -
Letter from former Solicitors General of the United States
Letter from William P. Barr, former Attorney General ' ‘
Letter from David G. Leitch, former Deputy Counsel to the President
- Letter from Bradford A. Berenson, former Associate Counsel to the President
© Letter from Helgi C. Walker, former Associate Counsel to the President
 Letter from bipartisan group of former classmates at Yale Law School -
‘Letter from Mark H. Tuohey, III, former President of the D.C. Bar- ‘
- Letter from John F. McAuliffe, Retired Judge of the Court of Appeals of Maryland -
* Letter from Neal Katyal, Professor of Law at Georgetown University 8
Letter from Robert M. Chesney, Professor of Law at Wake Forest. University

Letter from Eugene Volokh, Professor of Law at University of California, Los Angeles .
Letter from Pamela Harris, Washington, D.C. attorney and Yale Law School classmate

Letter from Thomas D. Yannucci, Partner, Kirkland & Ellis LLP
" Letter from Paul F. Kemp, Partner, Venable LLP
. Letter from Carolyn H. Williams, Partner, Williams & Connolly LLP
~ Letter from Scott M. McCaleb, Partner, Wiley Rein & Fielding LLP -
~ Letter from Kate Comerford Todd, Partner, Wiley Rein & Fielding LLP
Letter from Adam H. Charnes, Partner, Kilpatrick Stockton LLP
Letter from Robert H: Michel, Semor Advisor, Hogan & Hartson LLP

21

21
22
23

29"

31
32
34

39
a1
43

- 45

47
48
50
52
53

54

55

L 57

59

61
63
65

36
.38



BRETT M. KAVANAUGH

Nommee to the U.S. Court of Appeals for the Dlstrlct of Columbla Clrcult

: Throughout hlS career as an appellate lawyer a govemment lawyer, and a member of the

senior staff of the White House, Brett Kavanaugh has demonstrated legal excellence and

: the fair- mlnded temperament to serve as a federal appellate judge.

Mr Kavanaugh has an extraordinary range of experlence in the pubhc and prlvate sectors
that makes him superbly qualified for the D.C. Circuit. He has dedlcated the Vast
majority of his 16 years of practice to public service. - .

o At present, Mr. Kavanaugh serves as Assrstant to the President and Staff .
Secretary. In that capacity, he is responsible for 'coordinatihg virtually all
documents to and from the President and ensurmg that all relevant views are
presented. He previously served as Senior Associate Counsel and A53001ate

~ Counsel to the President, during which time he worked on the numerous
co'nstitutional legal, and ethical issues‘ handled by that office. '

o ~Pr10r to hlS service in thls Admlnlstratlon M. Kavanaugh was a partner at the
~law firm of Klrkland & Ellis, where hlS practice focused on appellate matters.

o Mr Kavanaugh served as an Assoc1ate Counsel in the Office of Independent

Counsel, where he handled a number of novel constltutlonal issues presented
: durmg that investigation.

Mr Kavanaugh spemalrzed in appellate law and has extensive experlence in the federal

: appellate courts, both as a law clerk and as counsel

o Mr. Kavanaugh has argued both ClVll and criminal matters before the U S
Supreme Court and appeals and trlal courts throughout the country. -

o ‘Mr Kavanaugh clerked for Supreme Court Justice Anthony Kennedy, as’ well as
Judge Alex. Kozmsk1 of the Ninth Clrcult and Judge Walter Stapleton of the Thlrd
, Clrcurt :

o Priorlto his Supreme Court clerkship; Mr: Kavanaugh worked for one year in the
Office of the Solicitor General of the United States. The Solicitor General’s
office represents the United States before the Supreme Court. :

- The American Bar Association has consistently rated Mr..'Kava'naugh either “Well

Qualified” or “Qualified” to serve on the D.C. Circuit. In three reviews by the ABA, all

‘42 individual ratings by the members of the committee have been “Well Quallﬁed” or
| “Quallﬁed” ratlngs ' :

Mr. Kavanaugh has 1mpeccable academlc credent1als He rece1ved hIS B A from Yale

College and his law degree from Yale Law School where he served as Notes Editor of

‘the Yale Law Joumal




e In addltlon to devotmg most of hlS career to pubhc service, Mr. Kavanaugh has regularly
‘ i offered his legal expert1se and personal t1me to servrng his communlty A

O

Whlle in private practrce Mr. Kavanaugh took on pro bono matters
including representation of the Adat Shalom congregation in Montgomery o
County, Maryland agamst the attempt to stop constructlon of a synagogue 1n the

o county

Mr. Kavanaugh represented ona pro bono basrs 31x-year-old Ehan Gonzalez

after the Immigration and Naturalization Service decided to return h1m to Cuba.

‘Mr. Kavanaugh filed brlefs in the Eleventh Circuit and Supreme Court in this

case

° People from across the pohtlcal spectrum support Mr. Kavanaugh’s nom1nat10n to the
D.C. Circuit and have expressed their admiration, for his profess1onal acumen and his
_personal 1ntegr1ty and fairness. : ;

O .
M. Kavarnaugh, “I am confident that Mr. Kavanaugh’s perspectives on: both life

Judge Walter Stapleton of the U. S Court of Appeals for the Third C1rcu1t sald of |

and the law will result in his becoming what I regard as a ‘judge’s Judge His -

~ personal confidence is matched by his humility and his legal acuity by his good, -
" common sense judgment. ... He is firmly committed to the proposition that there )

must be equal justice for all and that this can be a reality only if all of our courts
faithfully and obj ectlvely apply the statutory declarations of Congress and the
teachmgs of the Supreme Court.” : :

A group of former Solicitors Generals of the United States wrote “Each of us has
- practiced extensively in the federal courts of appeals and the Supreme Court of

the United States. Our experience has given us invaluable insight into the

essential qualities.of a good federal appellate judge. A federal judge must: be

‘ ., “completely impartial and dedicated to the rule of law, 1ntelhgent reﬂect1ve and

“even tempered. Mr. Kavanaugh thoroughly embodies these: qual1t1es and we

would welcome the opportunity to practice before him. ... Perhaps most
importantly of all, he is rlghtly known for his absolute 1ntegr1ty and sustamed
dedlcauon to public service.’ o . .

" A bi- partrsan group of 25 of Mr Kayanaugh’s classmates from the Yale Law

Schiool Class of 1990, wrote that he is “extraordlnanly bright, yet modest and
humble about his intellect. His temperament is extremely well-suited to the -
federal bench. Many of us disagree—occasionally strongly—with policy v1ews

~ Mr. Kavanaugh holds. But those disagreements do not diminish our conviction -
that Mr. Kavanaugh is a fair-minded and reasonable man who would, as a judge,
.interpret and apply the law fairly. Based on our years of knowing Mr. '
- Kavanaugh, we are firmly convinced that his allegiance as a federal Judge would -

be-only to the Constitution and laws of the United States and not to any part1san

: 1nterests




) Accordmg to Mark H. Tuohey III former Pres1dent of the D1str1ct of Columbla .
Bar, “[Mr. Kavanaugh] is exceptionally well qualified to serve on one of the ’
- nation’s most important appellate courts, as he possesses keen intellectual .

prowess, superior analytical skills and a strong commitment to applying the rule :

- of law in a fair and impartial manner. As well, Mr. Kavanaugh’s 1nterpersonal
skills will enable him to become a strong colleglal member of a court where
_personal relationships lend themselves to a better administration of justice.”



STATEMENTS BY SELECT SUPPORTERS OF
BRETT M. KAVANAUGH

Letter from a group of former Attorneys General (William P. Barr on behalf of Griffin B.
' Bell Edwm Meese, 111, Dick Thornburgh, and John Ashcroft) : .

“As former Attomeys General of the United States, we write in strong support of Brett
Kavanaugh’s nomination to the United States Court-of Appeals for the D.C. Circuit. ... Mr.
Kavanaugh is particularly known for his intelligence, commitment to public service, and
integrity. Throughout his career, Mr. Kavanaugh has shown a dedication to.the legal profession
and the rule of law, and his professional accomphshments speak volumes to his ability to serve
as a federal judge. ... Mr. Kavanaugh brings a wealth of broad experiences to this nomination, »
* ranging from private practice as [a] partner at a prestigious law firm to years as a close advisor to
the President of the United States. During that time, he has practiced in each level of our Jud1c1al_
system, from trial, to appellate, to the Supreme Court, working on both criminal and civil
matters. Mr. Kavanaugh also brings other qualities to the table — namely a warm personality, a

' strong work ethic, and a good character.” (Letter to Chairman Specter, May 5, 2006)

Letter from a group of former Sohcrtors Generals of the United States (Theodore B 01son
“on behalf of Kenneth W. Starr and Charles Fried)

* “Each of us has practiced extensively in the federal courts of appeals and the Suprerie Court of
the United States. Our experience has given us invaluable insight into the essential qualities of a
~good federal appellate judge. A federal judge must be completely impartial and dedicated to the
rule of law, intelligent, reflective, and even tempered. Mr. Kavanaugh thoroughly embodies
these qualities, and we would welcome the opportunity to practice before him. ... Perhaps most -
: 1mportantly of all, he is rlghtly known for his absolute integrity and sustained dedlcatlon to

: pubhc service.” (Letter to Chairman Specter May 3,2006)

“ Letter from a group of former Counsels and Deputy Counsels to the President (Fred
Fielding on behalf of Arthur B. Culvahouse, Jr., Peter J. Wallison, Phillip D. Brady;

~ Richard A. Hauser, Tlmothy E. Flanigan, Davnd G. Leitch, John P. Schmltz, and Jay B.

‘ ~Stephens)

“In our view, Mr. Kavanaugh possesses all of the requlslte quahﬁcatlons for such an -

o appointment, including outstanding academic credentials, keen intellect, a calm and thoughtful

demeanor, and exceptional analytical skills. ... We would also like to emphasize the critical -
. nature of the position that Mr. Kavanaugh currently holds as Staff Secretary. The importance of
this position, as well as its substantive nature, is not always well known or understood outside
the White House. ' As Staff Secretary, Mr. Kavanaugh is responsible for ensuring that all relevant
‘views are concisely and accurately presented to the President. The ability to assess presentations
of differing arguments on a wide range of topic areas is a skill that would serve him well on the
~ D.C. Circuit. Mr. Kavanaugh would be a fair and 1mpart1al judge, dedicated to the rule of law.
He possesses the highest personal integrity and is exactly the type of individual this country
needs on the federal appellate bench.” (Letter to Chairman Specter May 5, 2006)




- Professor Neal Katyal, Georgetown Un1vers1ty Law Center and former Natlonal Securlty
~ Advisor to the Deputy Attorney General ' :

M. Kavanaugh would be a welcome, terrlﬁc addmon to the United States Court of Appeals .

Six years ago, I invited him to speak in a two- hour class I was teaching about the Clinton"
-impeachment. I, and the 75-person class, found him open-minded, smart, and principled. In
fact, after the class, I wound up sending one of my best students, who happened to be quite
- liberal, to work with-him for a time. I recall her telling me that he was principled in his fealty to
~ the law to a‘fault, and never let ideology get in the way of judgment. ... It is undoubtedly true -
that Mr. Kavanaugh has been in the center of many legal disputes over the past fifteen years.
That strikes me as an unqualified good—he has an enormous breadth of experience that will
~ serve him well. I have watched his career for many years, and it strikes me as one of almost
unmatched distinction. I would strongly cautlon any who might read into his service for the

 Administration a lack of judicial independence. That is not what I have seen in Mr. Kavanaugh,

and not what one should expect. As you reminded people in today’s hearmg, Justice Jackson
: handily showed his 1ndependence from the President despite his service as Attorney General.”
- ,‘;(Letter to. Cha:rman Specter, May 9, 2006) :

.'Judge Walter Stapleton, U.S. Court of Appeals for the Thlrd Circuit

“I am confident that Mr. Kavanaugh’s perspectives on both hfe and the law will result in his
becoming what I regard as a ‘judge’s judge.” His personal confidence is matched by his “humility
- and his legal acuity by his good, common sense judgment. When he served as my clerk, no case
‘was too small to deserve his rapt attention and, without exception, he initiated his evaluation of a
case with no predilections. His ultimate recommendation resulted from a careful case-by-case
. analysis of the facts and an objective application of the relevant precedents He is firmly
- .committed to the proposition that there must be equal justice for all and that this can be a reality

- only if all of our courts faithfully and objectively apply the statutory declarations of Congress

and the teachings of the Supreme Court.” (Letter to Chairman Specter, May 3, 2006)

Wllllam P. Barr, Executlve Vice President and General Counsel of Verlzon and former
Attorney General

- “As general counsel of GTE and subsequently Verizon, I was fortunate to have Brett work on a
 number of maiters for me while he was at the Kirkland & Ellis law firm. Brett quickly -
“established himself as one of the key outside lawyers I went to on some of my toughest legal -
-issues. ‘He has a keen intellect, exceptional analytical skills, and sound judgment. His writing is
fluid and precise. I found that he was able to see all sides of an issue and appreciate the strengths
- and weakness of competing approaches. He was partlcularly effectlve in dealing w1th novel
issues which requlred some or1g1nal thinking. . S

' In} addltlon to his powerful legal skills, I can say unequivocally that he possesses.precisely the - -

- temperament we seek in our federal judges. He has a profound sense of humility and the L
‘intellectual curiosity and honesty to explore and consider contending positions. He is patient and

highly considerate of others. Above all, he is blessed with a dehghtful sense of humor ” (Letter
to Chairman Specter, May 10, 2005) :




. Letter from a bi-partisan group of 25 classrnates from Yale Law School Class of 1990

o ““Brett Kavanaugh is a man anyone would be proud to have as a friend. He is extraordinarily -
bright, yet modest and humble about his intellect.. His temperament is extremely well-suited to
the federal bench. Many of us disagree—occasionally strongly—with policy views Mr. .
Kavanaugh holds. But those disagreements do not diminish our conviction that Mr. Kavanaugh
is a fair-minded and reasonable man who would, as a judge, interpret and apply the law fairly.
Based on our years of knowing Mr. Kavanaugh, we are firmly convinced that his allegiance as a.
- federal judge would be only to the Constitution and laws of the United States and not to-any
partisan interests. ...[W]e firmly believe that Mr. Kavanaugh would, through hard work, -
~ diligence and 1houghtfulness reach [hls] decisions in a well-reasoned, honest and impartial =~
“manner that would bring credit to the distinguished court to wh1ch he has been nominated.” '
(Letter to Senators Specter and Leahy, May 3, 2006) ‘

| 'Pamela Harrns, Washington, D. C attorney and Yale Class of 1990 » g o

“I have known Brett well for over ﬁfteen years 'since we were students together at Yale Law
School. Iam a liberal Democrat, and during the time we have been friends, Brett and I have
: dlsagreed on most political issues we have discussed, and on many legal issues, as well. But not.
‘once in that time has Brett been anything less than fully respectful of my VleWS or unw1lhng to
: hear and take <,erlous1y what I have to say. . :

At a time when politics and law have become S0 deeply d1v151ve Brett stands out as soméone -
who refuses to personalize policy disagreements. He never belittles or ‘condescends to those with
. whom he disagrees. His long-standing friendships with those outside his pohtlcal circle attest to
the fact that he continues to command the respect and affectlon of political adversarles ” (Letter

"o Chairman Hatch, April 27, 2004)

Mark ][-I Tuo]hey I1I, Vinson & Elkins LLP and former Presndent of the Dlstrlct of
Columbla Bar :

~“[Mr. Kavanaugh] is exceptionally well qualified to serve on one of the nation’s most important =
appellate courts, as he possesses keen intellectual prowess, superior analytical skills and a strong '

* commitment to applying the rule of law in a fair and impartial manner. As well, Mr.

" Kavanaugh’s interpersonal skills will enable him to become a strong collegial member of a court
- where personal relationships lend themselves toa better admlmstratlon of j Justlce

- In 1995, ... I was asked by Ken Starr (and encouraged by Robert Fiske) to assume the posmon of
Principal Deputy Independent Counsel, a posrtlon which I held for one year, and in that capacity,
I was responsible for the hiring and supervision of Mr. Kavanaugh. In every respect during our
relationship, Mr. Kavanaugh exhibited the highest qualities of integrity and professionalism in

~ his work. These traits consistently exemplify Mr. Kavanaugh’s approach to the practice of law,
‘and will exemplify his tenure as a federal appellate judge. His approach to important questions
of law will be professional, not partisan.” (Letter to' Chairman Hatch, April 26, 2004)



P_rofessorRo_bert M. Chesney, Wake Forest University School of Law : )

“As a former law clerk to judges on the United States District Court for the Southern District '.of g
-New York and the United States Court of Appeals for the Second Circuit, and in my current -

" capacity as a law professor, I have had occasion to consider the qualities that make for a good

judge. Brett K avanaugh has such qualities in abundance. My comments about Mr. Kavanaugh’

- qualifications are based on having known him in a personal capacity for a number of years.

~ Through that contact, I have come to learn that he is an immensely bright lawyer ‘who combines
intellect and experience with a tremendous work ethic.  Equally significant, moreover, through
all of my conversations with him on a wide variety of subjects I have found him to be a very
 reasonable and open-minded thinker. He is not an ideologue; on the contrary, he is intellectually
open and moderate. It may be a cliché, but it is fair to say that he has a Jud1c1al temperament
- Because he combines these essential judicial qualities — intelligence, experience, diligence, and
" open-mindedness — I whole- heartedly support h1s nomination.” (Letter to Chazrman Hatch
- April 26, 2004) : 2

Adam H. Charnes, Kllpatrlck Stockton LLP

“Brett is obviously one of the most dlstlngurshed lawyers of his generatron Brett is also well
- within the legal mainstream. Everyone who has met Brett — Democrats and Republlcans alike —

knows that he is thoughtful, considerate, and fair. Brett is not an ‘extremist’ on legal issues or N
~ anything else. In fact, he would be the consummate Judge——llstemng carefully to both sides, ' “
considering all aspects of a case without preconceived notions, respecting the limitations -
- inherent on judges, and deferrlng appropriately to the policy decisions of Congress and the
. Executive. Brett Kavanaugh is precisely the type of lawyer who should serve on the federal -

s appellate court ” (Letter to Chazrman Harch, April 23, 2004)

Bradford A. Berenson, Sidley Austm Brown & Wood LLP and former Assocrate Counsel
‘to the President ' : _

“I represent clients in all manner of civil and criminal dlsputes and T would be reheved and

gratified to find Mr. Kavanaugh on a panel in any case in which I was involved, no matter who
“my client was or what the issue was: he can absolutely be relied upon to be fair and 1mpart1al
. and to brmg to the task a clear and thorough understandmg of the law

. That an individual has been allled w1th pohtlclans or polltlcal causes in one: party or the other is
not a fair or wise basis for disqualifying an individual for a judgeship; rather, the important
question is how the individual has fulfilled his responsibilities in those matters. In this regard, it

3 _. is my firm: opnnon ‘that Mr. Kavanaugh has always adhered to the highest ideals of his

: xprofessron ‘In my observation, he has never ‘acted as a raw partisan; he always articulates all

. relevant considerations on both sides of an issue for his clients, and his ultimate legal judgment -

~ has always been sound and based on the merits. Although [ am disabled from discussing
~ specifics, I can assure you that he has often been a voice of moderation and reason w1th1n the ‘
councils of govemment ” (Letter to Chairman Specter May 10, 2005) : :

7,



- Carolyn Wllhams, Wllhams & Connolly LLP

“Throughout his career, Brett Kavanaugh has performed at the hlghest level of professmnal

- excellence. ... He is universally respected for his comprehensive knowledge of the law, his

brilliant analytlcal abilities and his ability to listen, to reflect and to make difficult decisions -

‘based on the law and the facts. Despite his extraordinary intellect and talent, Brett Kavanaugh

never exhibits a trace of arrogance. He is always professional in his dealings with others. His
calm demeanor and unquestionable integfity compel even his. adversaries to like and respect him.
Brett Kavanaugh would make an ideal judge. Indeed, the _]udICIal system and the citizens whose
lives are affected by it will be greatly enriched by his willingness to serve. He will. uphold the

" law with honor, probity and common sense. [ have no doubt that those whose cases he decides
- will feel that they received justice from a judge who followed the law without bias or ‘

predllectlon ? (Letter to Chairman Specter, May 11, 2005)

i Thomas Yannuccl, Kirkland & Ellis LLP

“I can say, without qualification, that Br"ett Kavanaugh‘ is eminéntly fqualiﬁed to 'heajudgc on the

DC Circuit. He possesses a first-rate intellect and exceptional analytical skills. He possesses |
superior writing skills and is a very persuasive oral advocate as well. He brings sound judgment

~ and nuance to difficult and complex legal matters. In short, his skills as a lawyer-are among the

best I have ever seen.... My experience with Brett convinces me that he has the strength of "
character, compassion and judgment to be an excellent judge, ‘especially when coupled with his

outstanding legal abilities.” (Letter to Chalrman Specter, May 12, 2005)



&  BRETTM.KAVANAUGH
® . RESPONSES TO FALSE ALLEGATIONS

ALLEGATION At 41 years old, Brett Kavanaugh is too young and lacks the necessary
o expenence to be a federal appellate court Judge

RESPONSES

o 'Mr Kavanaugh has all of the qual1t1es necessary to be an outstandmg appellate Judge
- He has impeccable academic credentials, srgnrﬁcant legal experlence in the federal
,courts and a proven commitment to pubhc serv1ce

" o "The Arnerlcan Bar Association (ABA), has rated Mr Kavanaugh three t1mes twice as .
- “Well Qualified” and once as “Qualified.” In those three reviews, all 42 of the individual
- ratings by the members of the committee have been “Well Quahﬁed” or “Quahﬁed” :
o ratlngs : * - :

"o Mr. Kavanaugh’s illustrious and varied legal career allows him to br1ng a Wealth of “
different experiences to the federal bench.

R RV o M Kavanaugh has served as Staff Secretary to the President, as Senlor Assoc1ate :
| Lo - Counsel to the Pre51dent and as an assistant spec1al prosecutor

o ‘ o o Mr Kavanaugh also practlced asa partner at the law ﬁrm of Klrkland & Ellls |
R : _ where he specialized i in appellate law. . : , ; -

.o V’Mr Kavanaugh has extenswe expenence in the appellate courts; both asa law R
- . clerk and as counsel. He was a law clerk to Justice Anthony Kennedy, and to o
"~ U.S. Court of Appeals Judges Kozinski and Stapleton : :

- e Federal Judges are appomted from d1verse backgrounds in private practrce and publlc
' : . service. Prior judicial experience is not a requlrement for appointment to the federal -
o . bench.

o Only 4 of the 21 judges confirmed to the D. C. C1rcu1t since Pres1dent Carter s
term began in 1977 had prev1ously served as judges. '

Lo Pre51dent Clmton nomlnated and the Senate confirmed 32 lawyers without any
prior judicial experience to the U.S. Court of Appeals, 1nclud1ng Judges David
- Tatel and Merrick Garland to the D.C. Clrcult :

° 1 'leen his peerless credentlals and extenswe appellate experience, Mr. Kavanaugh’s age
should pose no impediment to his confirmation. Indeed, all three judges for whom Mr
Kavanaugh clerked were appomted to the bench before they were 39 :

‘ o Then Judge (now Justice) Anthony Kennedy was appomted to the Nmth C1rcu1t
. o when he was 38 years old AT . o :



| - S o Judge Alex Koz1nsk1 was appomted to the Nmth Circuit when he was 35 years .
’ ‘ PR old. - . g ‘ s

LR e - o.“‘ Judge Stapleton was appomted to the dlstnct court at 35 and was later elevated to:j )
o ~ the Third C1rcu1t : : ‘

Some of the most hxghly regarded federal appellate Judges have been appomted ata
young age. These are ]ust a few examples .

e o Judge Frank Easterbrook Seventh Clrcult appomted at age 36
T o Judge Harry Edwards D C. Clrcult appomted at age 39 L

0 Judge Douglas Gmsburg, D.C. Circuit, appointed at age 40

BERS Judge J. Harvie:Wilkinson 11, Fourth Circuit, appointed atage39




ALLEGATION Brett Kavanaugh is not quallﬁed to serve on the Court of Appeals because the
‘ Amencan Bar Association (ABA) downgraded his rating.

RESPONSES»

e The ABA has rated Mr. Kavanaugh three times, tw1ce as “Well Quahﬁed” and once as
“Qualified.” In those three reviews, all 42 individual ratings by the members of the
committee have been “Well Qualified” or “Quahﬁed” ratings. : S

o On behalf of the ABA Stephen Tober explained a “Quallﬁed” rating means that “the -
* nominee meets the Committee’s very high standards with respect to integrity,

~professional competence and _]udlCIal temperament and that the: Committee believes that _

. the nominee will be able to perform satisfactorily all of the duties and respon31b1ht1es =

' requlred by the high office of a federal judge.” ’ ;

. Mr. Tober also stated that Mr Kavanaugh “enJoys a sohd reputatlon for 1ntegr1ty,
intellectual capacity, and writing and analytical ability.” He explained to the Senate :
Judiciary Committee that “a lot of people refer to him as brilliant.” :

o - Mr. Tober stated: “Let me underscore ... that we' d1dn t find him not qualified.
There's not a breath of that in this report or any earlier report. We found him
qualified/minority well qualified. What I said at the end is what, in fact, many.

L . people said, that he has a solid reputation for integrity, intellectual capacity--a lot
" _ - of people refer to him as brilliant--and an excellent writing and analytical ability.

' - Those are great skills to brmg to the court of appeals. There is just no questlon

about that.” : -

o He added: “He is found to have high _integrity, 'He is found to be brilliant. ' He is
~a very skilled writer and legal analyst. He has those components, and I have said -
this before ... he has those skills that will serve him well, certainly, on a Federal-
court.” » - : G

o Mr. Kavanaugh has support from across the political spectrum

o The Washington Post: “Mr Kavanaugh is a talented attorney. He has been
involved in controversies, but he does not appear to be an ideologue. While
‘Democrats complain that his experience is thin, it is no more so than others who
- have won confirmation and served on that court. Senate Judiciary Committee _
_Chairman Arlen Specter (R-Pa.) is holding a second hearing on Mr. Kavanaugh’s-
nomination today. If it produces nothing new, he should be conﬁrmed . '
(Editorial, “A Tale of Two Judges,” May 9, 2006) '

o -Abi- partlsan group of former Attorneys General: “Mr. Kavanaugh brmgs a
wealth of broad experiences to this nomination, ranging from private practice as
an associate and partner at a prestigious law firm to years as a close advisor to the

: 5 . President of the United States: During that time, he has practiced in each level of
‘ ‘ ' . our judicial system, from trial, to appellate, to the Supreme Court, working on -
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both criminal and civil matters. Mr Kavanaugh also brings other qualmes to the

table — namely a warm personahty, a strong work ethic, and a good charactelr

g (Letter to Chazrman Specter, May 5, 2006)

A bi-partisan group. of 25 classmates from Yale Law School Class of 1990

“Based on our years of knowing Mr. Kavanaugh, we are firmly convinced that his
allegiance as a federal judge would be only to the Constitution and laws of the

~ United States and not to any partisan interests. ...[W]e firmly believe that Mr.-

Kavanaugh would, through hard work, d111gence and thoughtfulness, reach [hlS]
decisions in a well-reasoned, honest and impartial manner that would bring credit

 to the distinguished court to which he has been nommated (Letter to Senators -

.Specter and Leahy, May 3, 2006)
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ALLEGATION Brett Kavanaugh is unsurtable for appomtment to the federal bench because' it
his legal career has mcluded partisan actrvrtles , N

RESPONSES

It is wrdely acknowledged that Mr Kavanaugh isa professronal who, as a Judge would o
~ address matters before him without regard to his personal views. The Washmgton Post S
~ wrote in an editorial: “Mr. Kavanaugh is a talented attorney. He has been involved in *
~ controversies, but he does not appear to be an 1deologue ? (Edrtorlal “A Tale of Two
- Judges,” May 9, 2006) . : L :

- Mark "l uohey, a Democrat and former Pres1dent of the D.C. Bar worked wrth Mr.

Kavanaugh in the Office of Independent Counsel. He wrote: “Mr. Kavanaugh exhrblted

the highest qualities of integrity and professronalrsm in his work. These traits -
'consrstently exemplify Mr. Kavanaugh’s approach to the practice of law, and will -
- exemplify his tenure as a federal appellate Judge Hrs approach to 1mportant questlons of
- law will be professronal not partlsan : : G

: ,Bradford Berenson, who worked w1th Mr. Kavanaugh in the Whlte House Counsel’ Sl

) '»_Ofﬁce wrote, “In my observation, [Mr. Kavanaugh] has never acted as a raw partrsan he' '

. always articulates all relevant considerations on both sides of an issue for his clients, and
 his ultimate legal judgment has always been sound and based on the merits. Althoughl
_-am disabled from discussing specifics, I can assure you that he has often been a v01ce of .

R moderatlon and reason within the counc1ls of govemment Lo : '

. Mr. Kavanaugh has served the pubhc not as a “‘partisan,’ but as a prosecutor, as Semor
Assocrate Counsel to the Presrdent and ﬁnally as Staff Secretary to the Presrdent

'f'*Mr Kavanaugh has clerked for three federal judges, including Supreme Court Justice

Anthony Kennedy. He has worked in the Solrcrtor General’s ofﬁce and has been a

partner in a major law ﬁrm

Mr. Kavanaugh’s government service has glven h1m a wealth of experlence in.

- preparation for the federal bench. For exarnple prior to his appointment to the First
- Circuit Court of Appeals now-Justrce Stephen Breyer held posrtrons that were srmrlar to' _
- Mr. Kavanaugh’s service. Likewise, now-Chief ] Justrce John G. Roberts Jr., held several, 3

positions that could be con31dered polrtlcal

o Justlce Breyer served as a counsel for the Watergate Specral Prosecutron Forcc o
~ and as Chief Counsel of the Senate Jud1c1ary Commrttee for then-Chalrman
- Edward Kennedy. TR : : -

"o - Chief Justrce Roberts served asa Spe01al Ass1stant to Attomey General erham R

~ French Smith, Associate Counsel to President Ronald Reagan, and as Prlncrpal
i Deputy Solicitor General the “pohtlcal deputy in the ofﬁce '
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y ALLEGATION Mr. Kavanaugh was deeply 1nvolved in the Bush Admlmstratlon s selectlon
‘ of hlghly controvers1al judicial nomlnees Wthh reflects upon hrs own su1tab111ty for the federal
. bench. . :

E -RESPONSES
e The vast maj or1ty of Presrdent Bush’s nominees have been conﬁrmed by the Senate o

~ o The Presrdent selects _]UdlClal nomrnees as advrsed prrmarlly by the Counsel to the
- President. ERNE . . R

. "_Prlor to the Presrdent s ﬁnal declslon the Judlcral selectron process lS a collaboratlve one

o The Whrte House Counsel S Ofﬁce consults with home state senators on both
- district'and cncurt court nommees ’

‘o The Department of Justice and the Whrte House Counsel’s Ofﬁce partlcrpate in
interviews of judicial candidates. A conclusion is reached on the best candidate
- for the position, and- arecommendatron is made to the Pres1dent L on

o The Pre31dent has made clear that he has no. “lltmus tests” for nomrnees to the federal
~courts. No candidate is ever asked for his or her personal opinion on any specific legal or
- . policy issue. The President nominates individuals who are committed to applylng the _
‘ ‘ - law, not thelr personal pohcy preferences ‘

o "At hrs hearmg, Mr. Kavanaugh clearly stated his own Jud1c1al phrlosophy and emphas1zede
- that he would adhere to the rule of law: “I revere the rule of law. I'know first-hand the -

* central role of the courts in protecting the rights and liberties of the people. And I pledge
to each member of this Committee, and I pledge to each member of the Senate, that, if.
confirmed, I will interpret the law as written and not impose personal policy preferences

- that I will exercise judicial power prudently and with restraint; that I will follow _
_precedent in all cases fully and fairly; and above all, that I will at all tlmes maintain the.

- absolute independence of the Judrcrary, which in my Judgment is the crown ]CWCl ofour

~  constitutional democracy : : :
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: ‘ALLEGA"FION:‘ Brett Kavanaugh was a co-author of a section of Independent Counsel Ken.

Starr’s report to the House of Representatives, in which Starr alleged that there may be grounds
for impeaching President Clinton. Mr. Kavanaugh’s participation in the investigation of the

- Monica Lewinsky matter and his defense of Judge Starr demonstrate Mr. Kavanaugh’

partlsanshrp

- RESPONSES:

Mr Kavanaugh’s mvolvement with the Office of the Independent Counsel (OIC)
demonstrates his service as a prosecutor in accordance with the requirements of the’ law.
The report formed the basis of the House of Representatives’ decision to impeach

 President Clinton.. Moreover, numerous Democratic senators as well as a federal Judge

concluded that President Cllnton was not truthful in his testimony.

The _.section of the Indepen_dent Counsel s report Mr. Kavanaugh co-authored _the

“substantial and credible information” serving as grounds for 1rnpeachment ~was

requlred by federal law (28 U.S.C. 595(c))

The Independent Counsel,’s report d1d not conclude that President Clinton should be

~ impeached. Rather, it simply indicated that the Office of Independent Counsel had -

uncovered substantial and credlble 1nformat10n that may constrtute grounds for
1mpeachment ' '

o In fact, the House of Representatives determrned that the evrdence presented by
- the Independent Counsel constituted grounds for 1mpeachment By a vote of 228-
206, the House voted to impeach President Clinton for perjuring himself before a
grand jury; and by a vote of 221 -212, the House voted to impeach President
‘Clinton for obstructlng Justrce :

o Afteratrial in the U.S. Senate fifty Senators voted to remove President Clinton
from office for obstructing justice. An addrtronal 32 senators offered a resolutron :
 to censure President Clinton.

- US. ‘District Court Judge Susan Webber Wright.later held Pre‘sident:Cl'inton in contempt

for* giving false misleading, and evasive answers that were designed to obstruct the
judicial process” in Paula Jones’ sexual harassment lawsuit. Judge Wright ordered

- President Clinton to pay a fine of $90,000.

In January 2001, Presrdent Clinton admitted to glvmg ‘evasive and mlsleadlng answers,

in violation of Judge Wright’s discovery’s orders” during his deposition in Paula Jones’
sexual harassment lawsuit. As a result, he agreed to pay a $25,000 fine and grve up his

i law license for five years.

. The U.S. Senate already has confirmed 11 judicial and executive branch nominees who

worked for- Independent Counsel Ken Starr. The Senate has not disqualified other

~judicial nominees because of their service in the Office of the Independent Counsel; nor

should it disqualify Mr Kavanaugh because of his service. "
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‘ | ( | ‘o For example the Senate conﬁrrned as judges Steven Colloton (Elghth C1rcu1t)

~ John Bates (D.C. District Court), Amy St. Eve (Northern District of llinois), and -

Wllham Duffey (Northern District of Georgla) all of whom served in the OIC

. Mr. Kavanaugh initially left the OIC in 1997. In Aprrl 1998, the 0IC requested M.
T Kavanaugh to handle a Supreme Court argument regardlng an attorney-cllent privilege-
- case arising out of the Vince Foster investigation. Mr. Kavanaugh did not return to the L
_OIC in order to work on the Lewmsky matter e : L

oMr Kavanaugh prarsed and supported’ Judge Starr when Judge Starr was unfalrly 2
- criticized for his work. Even the Washington Post edrtorlal page acknowledged that
much of the criticism was unwarranted ,

o “Yet the sum of Mr Starr's faults constrtuted a mere shadow of the villainy of
. “which he was regularly accused. The larger picture is that Mr. Starr pursued his -
mandates in the face of a relentless and dishonorable smear-campaign directed
against him by the White House. He delivered factually rigorous answers to the o
questions posed him and, for the most part, brought credible indictments and
obtained appropriate convictions. For all the criticism of the style of his report on
the Monica Lewmsky ordeal, the White House never laid a glove on its factual

-contentions. The various ethical allegations against him have mostly melted away B

on close inspection. At the end of the day, Mr. Starr got a lot of things right.”.
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ALLEGATION Brett Kavanaugh took seven months to respond to written questlons from
Senators whrch demonstrates that he does not respect the Senate conﬁrmatlon process.

RESPONSES

e ThlS is a non- issue. After his first heanng in Aprll 2004 Mr. Kavanaugh correctly
- understood that no further action would occur on his nomination that year. He further
~understood that he was required to submlt answers to any written follow-up questlons
" before the end of the Congressional session so that the record of h1s 2004 hearmg would
: be complete were he to be re- nommated in 2005 .

e Mr Kavanaugh did, in fact fully comply with that deadhne and prov1ded responses to all
- written questlons prror to the end of the session.

° ’Mr Kavanaugh part1c1pated ina second hearmg before the Committee in 2006 and was
- available to respond to all additional questions from senators. Mr. Kavanaugh also made
clear that he took respon51b111ty 1f there had been any mlsunderstandmg regardlng the
deadhne in 2004, - :

o Mr Kavanaugh has fully cooperated w1th the Senate In fact, he has responded to more -
Senate hearing questions and more written and follow-up questions from Senators than

’any of the 56 D.C. Circuit Judges appointed smce that court’s creatlon in 1893.

o Mr Kavanaugh has also undergone three separate ABA 1nvest1gatlons in Wthh all 42
individual 1 reviews concluded that he was “Well- Quahﬁed” or “Quahﬁed ?
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_ ALLEGATION: Brett Kavanaugh has repeatedly demonstrated his hostrhty to the separatlon of \‘ |
~ church and state in several cases involving rellgron and educatlon For instance, in Good News -

Club v. leford Central School, 533 U.S. 98 (2001), Mr. Kavanaugh argued that the U.S. 1
Constitution required a New York public school district to allow a Christian organization to hold -

~an evangellcal worship service after school hours in an elementary school’s cafeteria. Mr. i
‘Kavanaugh also showed his hostility to public education when he defended the constltutlonahty ’

of a Florida school voucher program that dralns taxpayers money from publlc schools to pay for

: students to attend rehgrous schools.

B RESPONSES.

7:’ . In these cases, Mr Kavanaugh argued on behalf of hlS cllents that the U.S. :
. Constitution required equal treatment of rellgrous vrewpomts rehglous orgamzatrons _
- and re11g1ous schools. - : , .

. . In Good News Club the U S. Supreme Court ina 6 3 dec1sron agreed wrth the
’ ‘-posmon taken by Mr. Kavanaugh on behalf of hlS cllent o

o In an amicus brref in that case, Mr Kavanaugh srmply argued on behalf of his.
- client for the prmcrple that relrglous perspectlves should be grven equal R
treatment in the publlc sphere. : L

o 'The school dlstrlct allowed members of the pubhc to use school fac1ht1es for
artistic, social, civil, recreat1onal and educational purposes; however it
- specifically forbade school premrses being used for “religious purposes

o Mr Kavanaugh’s brlef on behalf of h1s cllent argued that the school dlstrrct S
policy was unconstitutional because 1t targeted rehgrous speech fora.
e dlstrnctlve burden.” / : :

e} _Frve Democratic State Attorneys General Jomed an amicus brref in Good ‘
* News Club, taking the same position that Mr. Kavanaugh took on behalf of his
_client, arguing that the. school dlstrlct ] dlscrrmlnatron agamst rehglous speech_
o was unconstitutional.

e In the Florida school voucher lltlgatlon Mr. Kavanaugh was part of a team of lawyers -

~ representing Florida state officials who were defending Florida’s opportunity -
scholarship program. The program sought to provide children in fa111ng publlc
schools with access to higher quality private education and also to 1mprove the
: "quallty of' Florlda s pubhc schools through competltlon .
o The opportunlty scholarshlp program allowed students at failing’ publlc S
-+ schools to transfer to a better pubhc school or to a prrvate school at pubhc R
expense. - - o

o The program was limited and Carefullytarlored to prov1de 'chort:e tothbse
_ parents with the greatest need, and to. spur pubhc school 1mprovement through
competltlon : o '

BENT:



_ 3 o Rellglous and non-rellglous prrvate schools can partlclpate in the program on . |
an equal basis. Moreover, parents directed public funds to these prlvate o
schools through their mdependent choices. :

| e TheU.S. Supreme Court has upheld the constrtutronalrty of a school Voucher program
in Cleveland that i is srmllar to Florida’s opportumty scholarshlp program '
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ALLEGATION: Brett Kavanaugh has changed his position on executive privilege. While "
working for Independent Counsel Kenneth Starr during the Clinton Administration, Mr. .
Kavanaugh argued for a narrow interpretation of the privilege. As Associate White House
Counsel, however, he asserted executive privilege for the Bush Administration in a variety of .
cases, including in his work draftmg Executlve Order 13233, whrch limits publrc access to
presrdentlal records. = : e

: f‘ RESPONSES»

: . Whrle serving in the White House Counsel’s Office, M. Kavanaugh’s work on executlve, =
prlvrlege has been consistent and evenhanded Y '

o Mr. Kavanaugh worked in the Counsel’ S Ofﬁce when the Bush Admmlstratlon
~asserted executive privilege to protect records regardrng the pardons issued by -
President Clinton at the end of his presidency and to protect certain Justice

~ Department documents related to the: investigation of alleged campaign
- fundraising abuses by ofﬁ01als in the Cllnton Adm1n1stratton

o Mr Kavanaugh’s work on government pr1v11ege issues for the Ofﬁce of the Independent
Counsel (OIC) was consrstent w1th Supreme Court precedent and preva1led in the courts.

o .On behalf of the OIC Mr Kavanaugh argued that government attomeys in the
, Clinton Administration could not invoke a government attorney-client pr1v1lege to
‘block the production of mformatlon relevant toa federal cr1m1nal mvest1gat10n

- o Both federal‘ courts of appeals to consxder the question agreed with the
Independent Counsel’s pos1tron in those cases. In both cases, the Supreme Court-
' denied review. : ' x :

e Executlve Order 13233 srmply establishes p011c1es and procedures to govern requests for
presidential records and the assertion of const1tutlonally based privileges. It doesnot .~
purport to set forth those circumstances under which an assertion of executive pr1v1lege
should be made or would be successful. Nothing in Executive Order 13233 purports to

“block prosecutors or grand juries from galnlng access to pre81dent1al records in a crlmlnalf
1nvest1gat10n : . -

e 'fvln a 1998 article for the Georgetown Law Journal, Mr Kavanaugh argued that executive
- privilege may exist only with respect to national securlty and fore1 gn affalrs mformatron
- inthe context of grand jury and criminal trlal subpoenas.

'. o This article demonstrates Mr., Kavanaugh’s 1mpart1a11ty and abrhty to analyze v
‘ complex legal issues without respect to partisan concerns. It is not 1nconsrstent ,
- with any of his other work on executive prw1lege " '

The Pres1dent of the American Bar Assocratlon in another artrcle on the subj ect,

complimented Mr. Kavanaugh’s ¢ ‘well-reasoned and objectively. presented _
. recommendations” and noted his ¢ ‘most scholarly and comprehenswe rev1ew of
" the issues of executive privilege.” ’ :
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The Washington Post, Méy 9,“ 2006

A Tale of Tivo ]udges

New skirmishes in the JudlCla] nomination wars are
brewing. But their merits aren’t the same.

ENATE REPUBLICAN leaders have de-
cided to reignite the judicial nomination
' wars. The reason is politics. Majority

Leader Bill Frist’s strategy, with elections com-

ing, is to schedule votes on the most contro- -

- versial of the president’s remaining appeals
court nominees, forcing Democrats to capitu-
late or filibuster — either of which works for
him. The first will be Brett M. Kavanaugh, the
presndent’s. staff secretary and long-standing

nominee to the U.S. Court of Appeals for the
D.C. Circuit. Next is Judge Terrence W. Boyle,
whose nomination to the 4th Circuit has' lan-

. guished since the beginning of President Bush’s

" tenure. Both nominations are provocative, but

their merits are different. The Senate should

" confirm Mr. Kavanaugh but not Judge Boyle.

. Judge Boyle has served as a district judge in
North Carolina for many years; his elevation to

“the 4th Circuit was a particular goal of former

- senator Jesse Helms (R), who blocked a string
- of President Bill Clinton’s nominees to the court
y tokeeptlmseatopenforhxsman.]udgeBoyle

‘has written  some impressive environmental

opinions. But he has a high rate of reversal,

- "some of his work is surpnsmgly sloppy, and

- some of his civil rights opinions are terrible.
Moreover, in recent weeks it has emerged

that Judge Boyle has been careless about ethics:

The law forbids judges to rule in cases in which
they own stock in one of the parties. Judge
Boyle has done this repeatedly, even in the years
since his nomination to the 4th Circuit. His pat-
tern of disregard for clear legal obligations is ex-
ceptional. The Senate should not condone it. -
Mr. Kavanaugh's nomination is more compli-
cated. A wise president would have chosen
someone utterly above partisan objection. In-
stead, Mr. Bush chose a young lawyer whose ca-

reerhasplacedhnmatthevortexofnumerous .

ideological controversies. During the Clinton
administration, Mr. Kavanaugh worked for
Whitewater independent counsel Kenneth W.

Starr, whose impeachment report he helped =
-wnteHehasalsoworkedmthernteHmse ,

counsel’s office on, among other controversial
subjects, judicial nominations. Democrats can
perhaps be forgiven forba]lung e
Yet Mr. Kavanaugh is a talented attomey He S
has been involved in controversies, but he does -
not appear to be an ideologue. While Democrats

complain that his experience is thin, it is no'
more so than others who have won' confirma- -
- tion and served on that court. Senate Judlcnary

Committee Chairman Arlen Specter (R-Pa.) is
holding a second hearing on Mr. Kavanaugh’s .
nomination today. If it prodiices nothing new,
he should be conﬂrmed. ¢



~The New York Sun
April 27,’2006

 Girded for Battle
Editorial

If you thought the accession of Justice Alito to the Supreme Court marked the end of the Judrcral ,
confirmation battles that roiled the Senate earlier in President Bush's tenure, you were wrong. After
taking a breather, Senate Repubhcans are gearing up to enter the fray again, and hope to-notch up their
first v1ctory of the new campalgn before the Senate adjoums for its Memorial Day recess at the end of -
May : a

: '-In a recent conversation with reporters, an aide to Majority Leader Frist made clear that the senator -
intends to bring one high profile nominee to the floor before the holiday. That nominee will be Brett
Kavanaugh, who has been named to served on the U.S. Court of Appeals for the District of Columbia,
the circuit court responsible for many suits involving the federal government and its powers. Mr.
‘Kavanaugh has spent much of his career in public service, 1nclud1ng as an associate counsel in -

Kenneth Starr's Office of the Independent Counsel. He currently holds the post of staff secretary to the : S

president, in which capacity he coordinates the flow of documents across Mr. Bush's desk. He has also
served as an appellate lawyer in private practice at Kirkland & Ellis, where he was a partner The
American Bar As.>ocratron has rated him "well qualified." .

Yet the Democrats can't stand him Although after only one low profile hearing it's hard to say exactly
what ammunition they will fire his way as his confirmation gathers steam in the next few weeks, :
“discontent is likely to focus on three areas. They will object to his youth (he turned 41 in February) and
his service in Mr. Starr's office. Neither of these is likely to get far: In particular, his record from the -
Independent Counsel's office shows nothing so much as that he's an exemplary lawyer with a '
‘commitment to public service and experience at that hazy nexis where government officials meet
accountability, terrain frequently tread by the circuit-riders whose ranks he has been appointed to join.

More damaging might be an attempt, already being ventured about in some circles, to tarnish him with

“the torture issue. In particular, the allegation would run that as the staff secretary to Mr. Bush's cabinet, -
he was somehow involved in the decision to employ some physical interrogation methods against
terror suspects. But the Democrats are themselves treading perilous ground if they eléct to take this

- path. The charges won't hold up - Mr. Kavanaugh's post, prestigious though it is, is an administrative - ‘

one and he has not been responsible for making any decisions himself. But they will turn attention

again on the Democrats and the avidity - or Iack of it - with which they would prosecute the war on
terror

In this respect, the decision to focus on pushing Mr. Kavanaugh through the Senate could prove a
particularly savvy one. Not only do Republicans think that judicial confirmation is a winning issue for
~ them in 2006, but a debate over Mr. Kavanaugh's nomination, if the debate focuses on torture and the
war on terror will only focus the publrc on natlonal security; a weak spot for Democrats

However the debate ultimately plays out, however, one thmg is for sure: Another judicial debate is
coming. That news will hearten any American with an interest in constitutional principles. Already,
more than 50% of Judges on the bench today were appointed either by President Reagan or by the first
or second President Bush, presidents- who, by and large, have understood the importance of judicial

~ restraint. If Mr. Frist has his way, that percentage will increase before the summer is out.
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| The Next Generation
| By Emma Schwalrtz, Legal Times
Most.nights a line snakes out the door at Lauriol Plaza, the trendy Mexrcan restaurant on 1-8t"h

- Street in Dupont Circle that draws a cross section of the Washmgton cognoscentl many of whom 8
come as much to make the scene as to sample the cursme SRR i

On one such evening about two years ago, James Brochin, a y New York lawyer, was waiting to be‘ e

seated with a few buddies from Yale Law School mcludrng Brett Kavanaugh staff secretary for R
President George Ww. Bush ‘ :

- Nearby, Jeff Berman then counsel to Sen..Charles Schumer (D-N Y.) on the Senate Judrcrary
‘ Committee, caught Kavanaugh’s eye and walked over. Kavanaugh was in the midst of a bitter -
confirmation battle over his nomination to the U.S. Court of Appeals for the D.C. Circuit, but the -
staffer still’ wanted to trade a few friendly words before headlng out the door. - :

“I was struck at the time by the irony that this guy’s boss was spendmg a great deal of energy
trying to shoot Brett down, yet he was still good frrends with this staffer,” recalls Brochin, a
partner at Paul, Weiss, R1ﬂ<1nd Wharton & Gamson L e

It mlght seem unusual but the story is emblematrc of the complex polrtlcs and loyaltles often Just
“behind the scenes of the judicial nomination process. It also illustrates the challenge Democrats

have facing off against this 41-year-old Maryland native, whose stalled nomination 1s expected

to come. before the Senate Judiciary Committee agaln as early as next month. :

' Kavanaugh’s conservatlve credentlals are etched vmdellbly into his résumé. In fact, he’s
something of the Zelig of young Republican lawyers. A protégé of independent counsel Kenneth
Starr, he was a key figure in the Whitewater investigation. In the recount fight after the 2000
election, he served as a foot soldier in the legal army that descended on Florida and gave Bush
his presidency. As a lawyer for Bush in the White House counsel’s office, he shepherded most of
the administration’s contentious federal court nommees including Miguel Estrada and Prrscrlla
Owen ' :

But whether his rrght-wmg bona fides w1ll incite enough Democratrc opposmon to keep. hrm off
‘ the bench. remains ah open question. L a , ,
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| THE LONG AND WINDING ROAD

: Kavanaugh was ﬁrst nomlnated to the D. C C1rcu1t in July 2003 but faced sharp opposrtlon at
~his hearing the following April, where Senate Democrats lambasted him for his youth, lack of -
- judicial experlence and partisanship. Although the American Bar Association rated him “well
qualified,” Schumer bluntly labeled Kavanaugh’s nomination ¢ payment for poht1cal serwces
rendered i = ' '

Attentlon shlfted' however, to the 2004 presidential election, and Kavanaugh’s nommation was
marooned in committee. He was then left out of the “Gang of 14" deal last summer, Wthh
allowed three prev1ous1y controversial nominees to be voted on in the Senate and that seemed to

- signal nobody was interested in a brawl over him. Then came more than six months of brulsrng

Supreme Court conﬁrmatlon ﬁghts durmg Wthh Kavanaugh remarned bur1ed

ey But when the Senate moved to hold over all nominees at the end of the last congressronal ‘
" session, Kavanaugh was again left out because of Democratic opposition. So the White House.
renominated him in January, sending the message that it won’t allow Kavanaugh to be forgotten

~ Now he’s back at the front of the conﬁrmatron hne And while Sen Arlen Specter (R—Pa )s -

" chairman of the Judiciary Committee, has made Kavanaugh a priority this session, his path looks
just as rocky as it did two years ago. Just last Friday, Senate Democrats renewed their call for
another hearing on Kavanaugh The D.C: Circuit — often called the second- most-lmportant

~ courtin the country because of its jurisdiction over federal government agencies — has been B

fertile ground for past confirmation fights. Exhibit A: the controversy over Mrguel Estrada S0
asty that it led h1m to w1thdraw in September 2003 : : ,

. Senate Democrats are girding for a similar knock- down drag out ﬁght over Kavanaugh Wthh

‘ looms as the latest test of their clout on future federal court conﬁrmatlons R

“If the Democrats weren’t able to stop [Samuel] A11to says Sheldon Goldman a pohtlcal
science professor at the University of Massachusetts at Amherst, “the question that is belng
rasked now is, How can they stop anyone who is as professronally quahﬁed as Brett Kavanaugh?” :

| MAKIN G A MODEL CONSERVATIVE

" Politics have always threaded through Kavanaugh’s llfe Raised in Bethesda Md he was the .
only child in a tight-knit family of lawyers. His mother, Martha, was a prosecutor in the. state
attorney’s office and later worked as a criminal defense lawyer She was nominated to the
" vMontgomery County Clrcult Court in 1995, where she served untll retiring, nearly ﬁve years :
ago. :

o Kavanaugh’s father, Edward was a promlnent ﬁgure 1n51de the Beltway As head of the

" ““Cosmetic, Toiletry and Fragrance Association for 22 years, he was friends with congressronal
~ heavyweights including the late Speaker of the House Thomas “Tip” O’Neill (D-Mass.). and Sen.

Orrin Hatch (R-Utah) (Indeed Hatch gave h1m a spec1al welcome at l’llS son’s nommatlon .
. hearlng ) . :
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Bright, hard-working, and unflappable, Kavanaugh attended all-boys Catholic schools, first at -
Mater Dei and then at Georgetown Preparatory High School, where he excelled both in class and
in sports, playing on the basketball and football teams. Friends also recall h1m berng 1nfused with
a sense of religious faith that remains 1mportant to hrm today. :

From an early age, Kavanaugh seems to have been drawn to the law. Growing up, he satin on
- some of his mother’s cases and spent a few summers interning on the Hill. But unlike many
children of well-connected Washingtonians, Kavanaugh didn’t come off to others as arrogant or
transparently ambitious. “Brett’s a chess player,” says Steve Ochs, Kavanaugh’s hlgh school
hrstory teacher “He always sees'moves ahead without having gulle

That sense of reserve carried over to Yale Unrvers1ty, where friends recall him as more of a -
sports guy than a campus partisan involved in student politics. Kavanaugh’s more liberal friends
certainly knew he was conservatlve but say he based frlendshlps on shared 1nterests rather than
shared politics. ' :

Kavanaugh went directly to Yale Law:School, graduating in 1990. While there he wrote an
article in the Yale Law Journal analyzing the 1986 Supreme Court case Batson v. Kentucky,
which restricted the use of peremptory challenges to strike jurors on the basis of race. Kavanaugh
argued that the decision still left the exact enforcement procedures to the lower courts, but
advocated a defendant’s right to be present during any hearlng on the proper use of peremptory
challenges S

A’fter law school, Kavanaugh spent two years clerking in federal appeals courts, first for Judge
Walter Stapleton on the U.S. Court of Appeals for the 3rd Circuit and then for Judge Alex
Kozinski on the U.S. Court of Appeals for the 9th Clrcult (an icon for many legal conservatives,
but something of an iconoclast himself). :

Kozmskl s clerkshlps are notorlously demandmg, a k1nd of boot camp for young lawyers with
Federalist Society credentials. A perfectionist and an outspoken conservative on a liberal court, -
Kozinski routinely cycles through dozens of drafts on opinions. To meet the workload, _

. Kavanaugh and his fellow clerks worked in _shlfts Mark Perry, now co-chair of ‘Gibson, Dunn &
Crutcher’s D.C. office, recalls that when he clerked alongside Kavanaugh, he took the early shift,-
~ which started at 6 a.m., while Kavanaugh had the “late” one, wh1ch began at 8 am. —and ran
unt1l 9 or lO at night, six days a week. : L

In Kozrnsk1 Kavanaugh found a mentor and an 1ntellectual sparring partner “He’snot one to
~ sort of jump to conclusions. He weighs and he considers and goes back and forth,” Kozinski
recalls of their legal debates. “I think we sort of reinforce each other.” Kozinski likens
'Kavanaugh’s legal philosophy to that of Chief Justice John Roberts Jr. and Alito. “The question
- is what he would do in close cases,” he says. “I think in close cases he would offer the ’
conservatrve llbertarran result

_From Kozmsk1 s chambers, Kavanaugh moved to a yearlong fellowSh»ip in the solicitor general’s
- office under Starr. There he worked alongside conservative luminaries such as Roberts and
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moved up the clerkship ladder agam thrs time 1nto the chambers of Justice Anthony Kennedy on s
the Supreme Court ' 8

PLUNGING INTO WHITEWATER

‘ ‘ o Maureen Mahoney and had a chance to argue his ﬁrst appeals court case. In 1993, Kavanaugh

“As Kavanaugh’s Kennedy clerkshlp ‘was endlng in the summer of 1994 Starr was tapped to

| replace Robert Fiske as independent counsel in the Whitewater 1nvest1gat10n One of hlS ﬁrst

|  moves was to bring Kavanaugh on board. - :
It was a watershed moment for the 29-year-old lawyer one that would earn “him both acclaim

_and lasting enemies. One of his initial duties was to lead the probe into the apparent suicide of -

White House counsel Vincent Foster, a close personal friend of President Bill Clinton and first
lady Hillary and a former colleague of Hillary’s at the Rose Law Firm in Arkansas — -which-

~ Kavanaugh also investigated. Though Starr closed these investigations without prosecutrng, o

- Kavanaugh did not make any friends in the Clinton White House. Now-Sen. Clinton (D-N. Y ) in

particular took bitter exception to Kavanaugh’s investigatory tactics, whrch she viewedasa

- partisan witch hunt meant to destroy her and her husband. o &

- In 1997 Kavanaugh briefly retreated into prlvate practice, joining Klrkland & Ellls Starr sold

- firm. But after less than a year, Starr asked him to return to the independent counsel’s office to

" .argue a case stemming from the Foster mvestrgatron that had been granted certiorari by the .
'Supreme Court. : » :

The case, Swrdler & Berlin v. United States, led to an important decision on the scope of
, . attomey -client privilege — but not one in Kavanaugh’s favor. The issue was whether attorney
- James Hamilton was required to turn over notes to Starr on a conversation he had with his now- :
deceased client, Foster. Kavanaugh argued that lower court precedent partrcularly in criminal
- cases, suggested that the attorney-client prrvrlege did not survive the death of the chent Many
g ..attorneys found the posmon controversral because it encroached ona well-estabhshed pr1v1lege

Hamllton who argued the case hlmself says desprte the loss Kavanaugh was 1mpresswe “Brett' ‘
is obvrously a very talented lawyer. Although he lost the Swidler case — to the beneﬁt of both
o chents and the professron —he did well w1th a most drfﬁcult posmon i T

L 'Accordlng to Bob Woodward’s book Shadow: Frve Presrdents and the Legacy of Watergate _
- Kavanaugh was also something of a moderating force in the office. He was among those who . '
encouraged Starr to seek direct testimony from White House intern Monica Lewmsky and _
" Clinton about their affair, rather than simply write the report based on secondhand accounts He
© questioned whether Starr needed to hand over the narrative section of the final report to . J
' Congress And though he helped assemble the 11 possible legal violations laid out in the report -
he was opposed to Congress’ decision to release the report to- the public. ' :

~+ Even after he left Starr’s ofﬁce Kavanaugh continued to express concerns over the power
by afforded the independent counsel, gomg so far as to wr1te an article for the Georgetown Law
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- Journal argumg that Congress should change the statute to limit the pollt1c1zatlon of the
independent counsel position..

Yet Kavanaugh’s tenure with Starr continues to enrage Democrats, who note that he has
defended the former independent counsel’s work in newspaper editorials. In one such piece for -
The Washington Post, Kavanaugh said that subsequent congressional action, such as the vote by
the House of Representatives to impeach Clinton, fully vindicated Starr’s investigation.

THE PRESIDENT’S LAW FIRM

In 1999, Kavanaugh returned to Kirkland, where he mostly handled appellate cases for Corporate "
clients such as Verizon Communications Inc., America Online Inc., and Ge_neral Motors,C.orp.

Even in private practice, ‘Kavanaugh managed to get involved in charged cases. For instance, he’
and a colleague joined the last-ditch appeal of Elian Gonzalez’s deportation back to Cuba after a
panel on the U.S. Court of Appeals for the 11th Circuit ruled that it did not have Jurrsdlctlon to

, overturn the Department of Justice’s decision. The Supreme Court denied cert.

Kavanaugh also ﬁled an amicus brief in the 1999 case Santa Fe School Dlstrrct v. Jane Doe in
which he represented two Republican congressmen who were supporting a school district’s'
policy that allowed student-initiated prayer at football games. The Supreme Court ruled that the
policy violated the Constitution’s establishment clause. ,

But Kavanaugh’s true return to polltlcs came in 2000 when he joined the Bush recount team in
Florida, overseeing Volusia County. After the election he was offered a spot in the White House -
counsel’s office, then headed by Alberto Gonzales, where he joined an A list of top conservative
lawyers, including Rachel Brand, now assistant attorney general for the Office of Legal Counsel;
Stuart Bowen, now special inspector general for Iraq reconstruction; and Courtney Elwood, the
' current deputy chief of staff for Gonzales. :

That ofﬁce however, has come under scrutiny recently for its role in drafting memos Justrfylng
“the use of torture in questioning terrorism suspects and validating the National Security
‘Agency’s domestic eavesdropping program. Although he worked in the office at the time, -

Kavanaugh hasn’t been directly tied to those controver51al pollcres.

He was, however at the forefront of other divisive i 1issues, most notably servrng asa chref
“architect of the administration’s judicial selection process. He helped vet candidates and worked
as a liaison between the White House and Capitol Hill, coordmatlng hearings w1th Repubhcan

staffers.

% Along w1th Judrcral nominations, Kavanaugh pushed tort reform leglslatlon on issues mcludmg
asbestos, class actions, and terrorism risk insurance. He was also the main author of a
controversial executive memo that allows pre51dents and their families to limit the release of
presrdentlal documents. : :
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Once again‘ in a place known for gmellng hours, Kavanaugh stood out. He became a fast favorite

'of Gonzales, who put him forward as a candidate for a seat on the U.S. Court of Appeals forthe

 4th Circuit. Maryland senators obJected because they wanted a nominee who had practiced in -
: thelr home state. . : ;

Meanwhile, Kayanaugh replaced Harriet Miers as staff secretary, a little-known but powerfu»lv '
. post in the Executive Office of the President. It’s more a political than a policy job, but lawyers
often hold it because it requires reviewing every piece of paper before it lands on the president’s

 desk. Kavanaugh’s position has brought him close to Bush, with whom he has traveled around

* the globe. The president even made a specral appearance at Kavanaugh’s 2004 wedding to
Bush’s personal secretary, Ashley Estes, held at Georgetown’s Christ Episcopal Church.

. The close association with the president has only fanned Democratic furor over Kavanaugh’s_
nomination. Democrats especially want to question him on whether he had a role in approving -
the NSA wiretapping program. “He doesn’t have the legal philosophy that ought to be had for -
- that position,” says Elliot Mincberg, legal director of the liberal People For the American Way.-
“Most of his career has been spent as a far-right advocate.” Maybe so, but Democrats have few

| -optrons to derail Kavanaugh without resortlng to a ﬁllbuster

In the meantrme in his West Wing office, Kavanaugh remains busy serving the president he |
helped put in the Whrte House. In that ofﬁce three large photographs adorn the front wall

In the ﬁrst the presrdent appears at his Oval Office desk with Kavanaugh and now-Chlef Justlce :

Roberts. To the right is a picture of Bush greeting the late Pope John Paul II at the Vatican. The -
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