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. · Responses. ofBretfkavana'ugh . . 
Nominee to the U.S. Court of Appeals for the]).C. Circuit, 

. . . . . . ·.. ..·· . I 

to the Written Question's of S~nator D.urbin > .··. 
/· 

A draft:Ianuary 25, 2002 ,111emorandum to the Presidentfrom then .. white Hons~ 
Counsel :AlbertoGonzales recommends that the President rej~c·t then-Secretary of . 
State. Colin·P~o~ell's recommerid~tio~ that the President recon.siderhis . . 
determination t.hat t4e Geneva Conveiltions d0 riot apply to the conflid with the . . 
Taliban and AlQaeda. The memorandum also states that the Geneva Conventions' 
~'stricflimit~tions· on ·Q uestionirtg of ·enemy prisoners". ar~ "obsolete~~' 
• " l • :· ,· ' ·-. •• 

A. . Atthe time;you :were Associate Couns~l to .the President. 'Please describe 
yo,u.r involvement,.if any; in writillgJhe draft memorandu~ and~~ny previous. 

· ·and/or s.u'bsequent drafts, and your involvement in sha.ping the cC:mclusi9ns 
. an~ recommendations ofsuch memoranda. . . ' . . 

.1' ( _. _, .: . '. ., .. •' 

~e~p~nse: I had no involvement in Writing the draft memorandum or in writing any previous or 
· · subsequ.ent dntfts. f had no involvement in shaping the conclusions or re()on1mend.ations of sµch 

memorandums.: . '. . . . . .. . ,' . . . 
., 

•\'• 

B.. When didyoti first learn about such ~emora.nda's conclusions and · 
.. recomlllendatfons? When did yoU first'review any such memoranda? 

Respons~,('i was not aware of this dra,ft memoran_dum until ne'\\rs stories about it appeare.d in 
' 2004, ~~dl did not review it u~til sometime later il12U04.. . · "· . 

C. D6 you agree with the draft January 25; 2002 memorandum's con<;lqslons . 
. 'nd recon,unendations? .Please ex;plain. · .. 

Rewcm~e: A~ .. an executive branch official andas a judicial nominee, it 'would .riotbeappropriate 
forme to dis.tussmy:agreeinent or disagreement with conclusions orreco1Timendations.inthis · 
draft tneinorandum t6 the President. . · 

2. · : Ou February2, 2002, the President issued a m,emorandum st~ti~g, amorrg other . 
things, that. the Geneva Conventions do n'ot apply to. the conflichvith AIQaeda and 
d.o not apply to Al Qaeda and Taliban detaine~S.. . ... · .. 

A. ·. At the time, you were.Associate Cotinsel to the President .. Please describe 
'your involveme~t, if any~ in drafting the memorandum aild shaping tbe '· 
policy reflected th.erein. · · .. . 

' . . 
Response:. J had no involvement in drafting the, fuep10randum. I hacl no involverilent in shaping 

<the poli('.y reflected in it. '., ·~ 

B: . · .. When did you first Jeatn about the policy reflected in the menlorandum? · 
. , . , . . . F.· . •. i· .. 

-, :,.,· 



. ·, . .- ' . . . . ' ' ·. ',. ' - ~ ' . ' ' ' : ·, 

. - . . . . 

.. 'When did you firsf review.the memorandum? 
' ... - ' ' ' . ' "· . - .- ' 

Response: J was no ta ware ofthi~mem9randum until after n~.ws stories aboutitappeared in · · 
. 2004, andldidnotreview it untilsome time laterih 2004 . . _ .. , ' ' ·. _.. ' ' '.__ ' - •'' ., ' .. ' 

C. • 'fhe memorandu01 sfates,"Asa.ID.atter of policy, the UnitedStatesA;med. 
Forc~s shall continue fo treatdetainee's hJ1man'ely and, to the extent, ••• 

' appropriate and consistenfwith military necessity, in a manner c9nsistent 
with Geneva.'' How ~o you define ''humane treatment"? . · 

R:sponse: I hadno .role in drafting the memdrandunl and was not aware of it untiLafterhews . 
stodes ~bout it appearedin 2004. As an executivebranyh officialnotinvolvedin thisissue.and 
as a judicial nominee, it wcmld not be apprnpriate for me to attempt to define terms ip this · ~ 

'"meinorartqum. · · · · , · · 

HasJh~ White Jlouse provided any guidance ttithe p;S; Ap~edForces· · 
regarding the ~eaning·of,humane treatment? Please·expfain.· 

~espbn1e: !..have not\>een irivdiwd in thiS issue in the f outSe of perfo$'.i~g my responsibilities 
. at the White I-iouse;as a resu\t, •I do not h~ve personal kno)yledge ·of what m'emoral1dums or 

guidance, if ariy, have been i·ssued on this· topic. · · · . · · · . · . .· .. · · · · , 
'" J' ' ,,- • •'; ' • ' •:::'·;-. 

E. .· The directive fo tr.eat an 4et~inees. hu01anelyapplies only fotlieU.S. Armed 
F.orces. AJ"e U.S. personnel otheT than members of the l.J.S. Ar01 .. t:d Forces .. ,, 
required to treat all detainees biimanely? ~lease explain: . . 

· See respo~se to ~C. · .. 
' .- . . . 

. Th~ President's memorandum.states, "our values" callf~r·us to treat 
~~fain ees • human~ly, inclµ ding ~h~se who are. not'legaHy en titled t() such 
treatment. ltalso statesthatthe U.S. Armed Forces shaU treat detainees 

·•· hhmandYo:"as •.. a· matter otpolicy.'?.Wh,kb detain~esi~·the friiitedSfatesnot 
JegaHy required t()· treath11manely? Can the Presid.entdetermfoe,,as.a: • 

. matter of policy,that U;S;.personnel are not required t() treatdetain.e~~ · 
humanely% P!ease e~plain. . 

See response to 2C. 
. \ 

,,. 

\ 3;· 1 ·.0n August .l, 2002,.the Justice.De(>art01enfs U,ffice of l,egal .Couns:el(OL(i) .. is,sued i 
aµ qpiniori e,ntitled, .. ~'Standards ~f ConductJor Int~rrogatic,>n under 18 U.S.C. 2340~ · 
2340A("OLCtorture.niemo"). 

AtJhe time, ro11)v.ere A,ssocia.teCounsefto the Preside.rit. .. ·.· . . . . . 
yoµi: involvement, if any, jn anf meetings, briefings andfor.otl1er discus~ions, 
about the OLC torture memo~ 



. Response: l.)¥aS nor aware o fand had*' ~eetings, brief(nits, andfor other discus~lons about the 
. Aµgust l,,]002,, memorandumbeforel·rea4 newsstories.aboufthememorandumirtthe summer, 

•· pf2004. . . .· . ' ' ' . 

B. When didyoufirst learn aboutthe OLCtortlire memo? 
- . ; '. ' ' --. . . ' ·~: ' ' . 

·review it? 
. ' . .. . ' . 

I firstJeatneq about the August 1,·2002, ine111oraridum ip2004.after Q.ewssfoties .. 
. -:·, ' ':' ' . ' - .. , ' ' ' . -, _, . __ .. . •, - " ·,, -· 

C DQyo1l believe thatthe.QL{:fortu:r.e tnemo'sanalysis of the torturest~lut~·is . 
1corrett? Please explain. .. . .· ·· ... ··. · · . . . . . . .. · · 

. Respdnse: The Administration h~s repealed the August li 2002, memorandum, and] ag'ree with .• 
that decision, As I stated at my hearing, ldo. not agree. \Viththe legal analy'sis in the · · · .. 

'.· memqrandum, including with respect to the definitioq of torture~ 

The OLCforture memo concludes that the torture statute does 11otappl;to .... · 
interrogations conducted underth~·Presi~ent's Commander-in:Chief auth'orify. 

' ' .. -. ·~ ·. .. . -': '_ ' -. ' 

. . ' . 

Uo you agree witbth,is··~onclu,si()n?·, Please explain. 

Response: Ido not?gre~ withthe legal analY;siJ or:s9npJu~iohs in the· August 1, 2002, 
_memm~nd1Jm .. ·1am•tiot awar~.ofany claim.thatthere'ar~ constitutionaLdeficiern::iesinJ8U.S.C; 
2340-l340Aor .. ·that.there are .. applications ~fthat st~tute·th~t,wOt!ld.be l.lnconsti.tutionaL ·The , 
Presiqeqt has .. aresponsibility under Article II. toJake care. thN'JheJaws are~1faitijfully:execl.lted, 
including the Constitution and 'statutes passed 1Jy Congress:, · .· .. .· · ··· 

·.Inyour opinion would the torture.statute b~unconstituticmalfrit (:;nflict~d 
with an order issµed .by the. Presidentas Commander-in.;;fhiefl f lease . 
exphtin. 

Respo11S,e: ·The Preside.nthafa cc)nstitutiqnal;(fl1ty, l1rtder Articl,e II tot'1ke· care·•thatthelaws·ar~ 
· faithfully executed, induding the.Cons,tituticm ~no stat\lt~~·passed by Congress. I am n?! aware 
of a claim that T 8.u. S.C. 2340-2340AiS l1ncopstitution,alor th.at there are applic'1tions ·of tli.e 

· ··•stat~teth:;it )VOu°Idbe unconstituti~nal.· If such.a claiffi:were·made, .it would be analyzed under 
· the three-part framework set forth byJusticeJackson iµ hi~ cqncurring opinion·fo Youngstown·/ 
Sieeland followed~by'theSuprerrie Court since then .. Jhreferring to what is calle(category3, 
.. ·. . .• \ ·.·... . ·. . . : . .• . .. .. . . . .· .. ··· .·· . . . . ... ·· . . . . .• •. ····•··. 

·· .. ·Justice Jackson explained that '~when the Pre~ident takes IIH!asures incompatible with the .. ·· ··.··• .··. 
·expressed ot. implied will of Congress, his power is at its lo\vest ebb, for .then he can rely only · 

· .... ·· ..... · . ·.· ··• ' .. ·. ·.:J. ··.···.·.. .. .··.·.: . . . ".· • .• 
uponh}so\Vnconstitutional·powers minus any pow~rso.feohgressover th~ fl!atter. Qou~sc(:ln 

sustain·e.xclusive presidential control in such acaseoniy by.qisdblingthe.Congressfrom ~cfihg .· 
upOn the·supject. ·Presidential clai1TI to a po\Ver a.tqnce· S<)conclusiyeand.pr~clll.sive must be 



·.···, 
~ ... 

• .. ··'· ·-:.·. '· . .-.:.:.:.' .... · 

.·,:- . 
.. ·. 

;~. ;1. 

• : • • ·1 : ~ ·~ 

. :. -·. ·~;>- •;: 
scr$tfriize~~it4.e~ut~qii,_'forwhati~·it:st~ke.is;theequili~riwnestabli~hedby,our.constitutiori~l ... 
sy~te¥:(:~·> · ,. ·· · · · • ~: . · · · ·· .·· · · , .·:_,; · ' · 

~·" " , .. ' . .. :- .)·1:.~:· _·' ... 

•> • .. • 5. • · ... ; tli~ Otcfo;ture meirio argu~s thai?in. order for· alitis¢ to constitute tQrture undef ::c:·· ': · 
.. : :'-.1,the tof~llr~ st~,ttite, '~Th_e viCti~ .muste~Pt:ri~b,~¢-i~~e_psepaiJ:l or ~l!ffering~f:t4e_{··· .,'" ; ·.·. ···· -· · 

·_ . _·_ .. ·_- .•. ~ind}hat'is eqµiva.ent-"tothe_; paintllat wo.iild: -~.e asspciated with serious p4ysicalt;.· . ;': __ ·· .. , 

•'·' 

.... ; 
'' 

>-,:. 

; O• :lirijury so severe that death; :orgau"f~il,ure,:()r: permanent .damage 'fesultiijg. in a •fos.~ : . 
,,/:::.::··-:,orsignificant.i,odY function wii{li~ely result.'~)DQ you agree witlfthis1 c(}D.c1usion?. , ·_ 

-~ .<: ·t:-~i.ea~e eipb1i_~;; •" ~-~'" . ' .,. ·''>. : ' { ' . . ; __ 

.:· ;Re~p~~se: .. Tl)eAdqli~ist~atio~.hasr~~cia1edth~ Augµst .l, doo2,memorandum~arl~lY agree~witn.>·" 
.. · ._ ( tJ:iat.deCi~16n _because lbelievethe legaLanalysis in the inem61s flawed; including with respecttb .. 

·· · ·· ~ ·thedeti'iiitidhprt6rture. · .... - · \ · · · · <. · _., .· .- "· ;. f · . ___ ,._ · ., "i: -.-_ ·. 
/~:···~· .. ~··~·-.,.:;: . l;• ·' :• .~ .. :···- '<•' . :· · .... •· " .. \I . 

:•.':; ,. •' 
. ,. 6.:.·· < f~e.Ju-~tic~bepa~tDl~nt·h~~ :a-cbo~Ied~~~(t~~t,~oLc'..has.also i~~ite4 1ati~~sf.q11~- .•. · . 

·.· opi»io11 <Hi th,e;Iegality ofspecitic in(ertogatiOn tecbniqties. -'Ac~6rdh1gto medfa._ ; ·. ;~ . ' . 

. ··;' '~· 

: .. ' '," .... 
. . 

,:: .:iepO'rts,OLc :i~,sµ~d onesu.ch opinion Jn August 2002,.duri11g.fJi.e<sametim~:f!'.~ine··;;:'._·. 
· "as tb'e· dtC.t0fi~re memo. It reJ><>rtedly ~uthorizes the nse of.sp~cific _abnsiye . · 
_·. ·' ~ntert,oga'tiqp• metbo«;ts, in chi cling Qio~k executf91i, an<l "'lVaterbqa'tding''. Or .. · .• . . 

~iR,lul~fed d.fo,~(iing., ~· ' " ·.; · ·· · · .. :,_ .. <··• ' · .•; 

· .. · . A, ; · .• Aft~~ time, you were Associate Counsel ik the ~t~sideiit. i :Please 'des~~~be •. 
. .· ,"· '1 ·yo~~:involvement, if a_ny; in a~y-;meeting~, briefings and/or otber'dis~ussions; 

• :-::: • > 

·., "-;::"".· 
' '.'.' "about this .and/or other OLC opinj_on~ ~ealing with interrogation polici~s and'. ·" . 

,.· ' . 'pr_·a. c~ices. <' • s ' " . .' ' ' .. ". :··· i;. 
·'.·-· . . .. . - ··., " ~· ·: 

:·. >1.- , .·. -· ·:~::.>:.··."'·.·:'. . .-_)·. ·. ·- - -:· :·.·_.,_··:'_-'_:_~- .· .·- - ..... --._ : .. ·~:··:. ·. . .: .. ,', ·. --J~- -. )_: . 

· ~espo11se·:·'. J have ·no "knowledge. of such an opinion;, Te>Jhe extent any sue]). :1Ileniorandl!1119~ .• 
· analy•sis d.ists~ t hav~e· ~ot been ·iilvolved in preparing it/tjorhave lrevie·wed "or discussed it. .. ·· 
. ~-··,:.,:-·.'·_·::·'.::-'·.:-'._' ,• ·--...::.~::, .. ···'; __ ./' ·' .. ·:: .. :,_ ,· .-•<"." : .. ·...... .. ·.·.~_ .. ~·."';._._'.::;:·:.; .·,,,'. "-: .·.··(, __ .. ,. ··:.~· . .-·\·" '· _..,~' 

•. »,~<A· · •. ; 

. .-··_,, 

·. "' 

' ;~. . . . .- ... ·. ·.· "" . . . . ' ,; , ... . "',: ',,; .. :. . .. > :· :' . ., - ., ·. ,.., '.'>· . • ' '~ ... .' 

...... B. Wberi;.didyoµ ,fir&tJearlJ. ~bou.t QLC';& ~n~Iysis of ~pecific .. ~bu~Jve• 
.. _ ~.-. J~t~r:r.ogationtechniqu.e&? · -· -,· .. ·· · · · ·. · · · ···· · ... ~ ' .··. ··" 

.. ,., 

-__ •. ·. ·. · . ·~eS,ponse: ·:!, h~ve:no -~no~ledge of su~h. an ~pinion.·· To ~he extent any such mem?ra~dl1~ or: 
· -.·· __ ·~~a..~y~is ex_ist~;I_~ave_~~t'~een i.U.'(o~y~dj.ri preRaring it,"~Pr~-~ye l r~view~~ or discti~~~djt ' . _. 

. . . . .. ·: ,. . .,._ ', ~ . . .. ' . ' ., . .. ' 
·."· 

" 
. ' . -~ ' . 

:.:,·: 

. ...... 
,· •... · 

.ii, 

:~. : 

.. , r 

C. •• ·•, :_n6;y~~ b;li;v~·tbat oi·c'.s ~m~Iy~is ·ijf tlle;legaiity ~f spe,cific-Jnj~r~o~;tiou .· 
. techniq11esis_ co~red? Please'explaiil.·i . . ' . I ' .: '·• <.: " ' 

,. '·'.' ·: ·.··:,. ,;' 

~: : .. 

I / 

., '.· 
•, ··.: ";;, ... 

·;Response::rh~vt{nSknowl~clge of such.ah opinion. -To"the ~xtent any ~~ch m~m~t~ndun}:cir: 
.. *naly~is 'eiisis, I liaye not b~en involy~d in prep~ring it,Jiof 4av¢ I .reyievv~cl orS4iscussed it.. 

'" ... " ... ·' .. . ·" ... · " >· •.. • ." .· I.. • ." . . . .. . ; . :, ;, • ;" .. . '. . ",.,. ,, . . '. ' :· 

. '.:'.· 

. ·:· ;···: .. ·.. . .. ' .. ' .... . ) ·~i. 

,. D.: . . · I.n'your.opinion, is .. itJegal_Iy permi~siblefQr U:S~ pers~nnel t(> torture a: 
· >-' detaitiee?: ~- · -.-. · · · · · ' ' · · ' · · .· -~' · · · ,.'.':'::·.-:«.:·--.· 'j.. ."····.: • 

•.·· 

.. ;, . . ;;~ .. . . .' ~~... ' 
,·• .. · ...... . 

.. 4_ •·''/ · ... ·: 

";: :-·!I 
\_·' 

. · ... 
... 1.· 

.. 
. ,"·-· . . ,~ '.'.· :'!.-. :'-o·. ·.• 

·., .. :.:···· 
.',!' 

·} 

. --· ;-"; .. •.-... .· . \'. 

··: l. 

A 

. ., ":~ 



R~sponse:· ... Federal· statutes prohibit torture,· 18 U ~s.c. 2;340:'2340A,and 9mel, inhuman, a.nd 
. d~grading'treatment, Public Law 109-148.: ' · · · · 

iti your opinion, is it legally permissible for U.S. persmmelto s_ubject a 
1 detainee to waterboarding? Is it inhumane~ . 

. Response: Federal:statutes prohibit torture, 18 U.S.C.2340-2340A, and' cruel, inhuman, anq· 
· degradingtreatment,.Public·Law 109-148. If confirmed a,s ajudge,.I wouldJullyand faithfully 
.·apply laws agai10.st torture. and cruel, inhuman, and degraciing .treatment. Questicms wh~ther 
particular factual circumstances violate laws against torture andcruel, inhuman, and degrading 
treatment may come before the courts, and as ajudicial nominee, it would not be appropriate to'·· 
provide adv<mce ruli11gs about· particular factuaI·circumstances. 

F: In your opi~ion, is· it. legally permissible for U.S. personnel to subject a 
·· detainee to mock execution? Is it inhumane? · 

. . . 

Respcmse': .Federal statutes prohibittorture, 18 U.S.C. 2340-2340A, and cruel, inhul11an, and 
degradi11gtreatrnerit,Pubiic Law 109-148. If confirmed as ajudge,I wouldful!y andfaith[ully 
a,pplyJaws against torture and cruel,inhuman, and degrading treatment Questions whether 

. particular factual circumstances violate laws against tortme and cruel, inhuma.n, and degrading . 
treatmentm~y cmne before the courts, and as a judicial nominee; it would notbe .approptiat~·to 
provide ad~ance rulings aboutp(;l.rti9ular factual circumstances~ · ,;. . · · · 

In your opinion, is it legally. permissibfofor U.S . .personn~i to J>hy~icalJybeat> . 
adetainee? Is it inhumane? 

·-.Response: _Federal stahitesproliibit torture, 18 U.S.C. 234Q-2340A, a~d cruel,-:inhumah,apd • ... 
de&raqing tr~atme11t,Pu~lic Law 109 .. 148. If confir1Iled as a judge, I would fully andf~ith.fylJY 
apply laws .agcrlhsttorture and cruel, inhuman, and degrading tre'atment Qµestions whetn'!i;,\?: •· 
P~rticularfactualcircum.stances viqlate •laws again.st torture a~d cruel, inhu1llan, · a~d d~gfadil).g 
treatment.may come before .the courts,. and. as a judicial.nominee, it would. not be.appropriate to 
provide agvance rulings about particular factual circmnstan~es. · · · 

::\:>':' .. :· ' 

. ·· Inyouropinion, is it legally permissible for U.S. personpeHo·force: a de'ianrtee 
· into a painful str~ss position for a prolonged time peri9d? Is it inhumane? 1 

• - : • ' -- .- ._ .. ,' ·. :. ''1 - -': 

···Response: . F~d~:h1lst~tutes prohibit torture,<18 U.S. C. ;340-234QA~ and biuel,i~hl1~~n, dild .·:: 
. degrading treatment, Public Law 109-1, 48. If confirmedas ajudge, T\Vould fully arid faithfully 

apply laws against torture and cruel, inhuman, and degrading treatmenf.,Questionswhettie.r . 
·.particular factual circumstances violateJavys against.toFture.aµdcruel,inl}uman, and qegniqing' 

. ··• treatme,nt may come before the courts,. and as a judicial nominee; ~t would_ not be apgropr(~.te to / 
provide advance. rulings about particular factuaLcircumstances. · · 

© 
•• > • • ' • .'. • • .:' ;- ., •• ••• • 

··.Beginning in 2001, the Preside)lt has autho17ized the National Sec11rity Agency 

5 
--.:·' 
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(NS}\) to.eavesdrop on Americans in the Quited States without court approvaJ~ · .. · .. ·. ·.· 
Presidenthas stated thatthis warrantless surveillance program is review.fd ~very 4~r . 

·· days, and thatthis review includes the Coullsel to the President..·.. . · · · 

ll)urin·g this time period, you have servedas ·Associate Counsel to the 
• President, Senior Counsel to thePresidellt, and Assistantto the Pr~sident. 

and Staff Secretary. Please describe yourinvolvement; ifany, in any· .. ·· ... ·. 
meetings, briefings and/or otherdiscussions, about the NSAsurveillan()e•·. 
]~rogram, andyour involvenient,if any, in shaping the program and the legal · 
jjustification for t.he program. · · · ' . 

. . . . ' . ' ' . 

. \Vheqdidyou firstlearn about the Presiden~'s authorization ofthe 
.. program? 
. ,,· ' . , ,. " . :' .·,, 

Res pons~: I did not learn of the· existence of this program until aft~r aNewYork Times story.· 
· ·· abouLit appeared on the· Internet late on the night of Thursday, December 15, 2005. Iha:d no 

· involve.mentinmeetings,·briefings, or other clisc'µssions in shaping the program or thelegal ·· .• , .· 
justificatiqn for the program. Since December 16, 2005, the Pr~sident has s1)oken publiclyabout 
the program on numerous occasions, and I have:performed myorciinary role asStaffSecretaryi · 

. \Vith respect_to ~taffing the President's public speeches: .· f •· .. ·• . . . . .· 
" . . ·. . . 

One premise ofthe NSA surveillance program appears to be that:FISA is .···.·· ... · 
.111nc·onstitutionalto the extent it conflicts with the President's authorization 'oitlie 
progrmn .... For example, a Justice Department memo issued pli January l ~' 2006 .· · 

. entitled "Legal Authorities Supporting theActivifiesof the NationalSecuJ.ity· 
··.Agency Described by th~President" states:"Because.thePresidenfalso ha~ .. ·.·. . .••... , . 
· deter)nine~ that the NSA activities are necessary to the .defense ofJl1e .U nitet)':Stat~i . 
. frowa subsequent terrorist attackin the ~rilled Conflict with alQaeda,·FIS~ would 
i1Upermiss,i~ly interfere with the President's most.solemn constituti9naloblig~ltiOn·s • 
to defe~tl t~~ United S.tates against foreign attack'' . · · · ' · 

.· l)o you believe FISA isunconstitutionalto th.eextentitconflichwitbthe;. 
President's authorizatii)n ofthe.N~A prog.ratn? · Pl~ase explain. · · 

. , .· ';.. . .\· . r . . "'·. ·.: . 
;.-.. r· 

. ·Respcfose.:The,t}hestlonofFISA's interaction withth~Authorization foftlie Use ofMilHaF)''> 
" ,.-, _·.· .' ' ' _.· :. ":° ' - ':: ·. ' - .. ' - . - -.-. ' ''•',' ·:· -_ · .. · '': ,' - ,- .- -_·_ ' ' _, -. ___ fl-._: .. '.- ,., 

Force and.the Pfesidynt's Article II authority is being analyzed by the Committee and is the> ·· 
subject of litigation jnthefederal.courts. Asajudicial nominee, it would not be appropriate for: 

. me to provide an opinion on that question. · · . · · · ·· 

Can Congress place any limits on the President's exercise of his 
. CODJ.mander"-in-Chief power? For ex~m1ple, can the Pres id en~, pursuant to 
his Commander-in,..Chiefpower, authorize actions that would othenvise 

. violat.e the War Crimes Actof1996, 18 U.S.C. 2441,.ifhe determines such 
:actions are necessary to combat.a terroristthreat? 

6 



' ' . . ' . .... ·. . 

Response: The Pr~sident has a constitutionalduty under Article II to take care that th~ laws a\e 
faithfully executed, including theConstit~tionand statut.es passed-by. Congress .. I am 11otawaJe 
of any claim that the War Crimes A.~tof1996eitheris unconstitutional pnits face or cql11qbe. · 
unc'bnstitutional a.s appliecL __ -_Any sucpcfaimwoi.dd.be analyzt!d,under categoryJ'of thetmee.'" 

.. part[rnwe\Vork set forth by Justice Jacksonin his' concurring opinion in Youngs_i<Jwn,Steel and .. _·· 
subsequently followed by the. Supreme Court;· In this category·, the President's aµtporitylsatits 
"lowest ebb.'' . . · · 

. . . - . 
According to .recent press,r.eports, a concerted efforth~s bee.n made by the Bush 
Whi~e Hcrnse to utilize presidential signing staten1e11t~_to bypassJtti~ manip~1ate 
laws.passed by Congress, wit~out resorting toye,t()es, .• l~resident lJusb has iss11ed 
.··-o~et750sµch statements':'a ·record high~' an~- is the,' first preside~tsince Tho.mas; · . 
. Jeffers()n to serve<so long in office withoµt issuing a single veto. J~hillip:,Cooper, :a .. 
scholar on executivepower, bas. said: "There is noq_ue~tion thattbis administration 

. has been fovolved in a very carefully thought-out, sy~temic process. of ~xpand.ing, · 
pre~idential power atthe expense of the other branches of government. This is· 

. really bi~, very expansive, and \'ery significant." 

Please describe in det~ilthe rol~ you have pfaye~ iq tliis e.ffort. 

Re~pcil1se,:_ Signing_sfafomentsare_gen~~ally¢raftedand-reViewedby_·.Depa~me~t.ofJ4s,tice 
attorneys, Office of Management a11d Budg~t (OMB) attorneys;,White Hous,e attorneys;· ~nd 
other Adm,,irtisfration attorneys>whose agencies ·are affected 1Jy a bilFs. provisions .. This process 
i~ usually coordinated by 0 MB. After. the signing statement has been drafted·and cl~1~red" . · · 
through theQl\/lB process, it comes to the. Staff Secretary's office for White House, senior 
staffing and Pr.esidential reyiew and signature. I have been Staff Secretary sin.ceJuly 2003; tl)e 

· StaffS~crefary's office s)affssigili11cg state1nentsbefore they ~re reviewed and signed oyt~e< 
Presi?:nt .. _··. ·. . ._ ... · ... · . , .· . , .. . .· . · < _·. . __ ... ·.. . . . <. < !'' ,. _ 
Like Presidentsbefor~ him,:Pi:esident Btjsb has issued signin!S· statements to. idep.tify Jeg~slaJive 

. prqvisions th'10mplicate certainconstitutional·r~quirements·.:~ for 'exampfe, the ... · ·. _ ·. ,· 
~ec:omme.ndat1ons Claus~,- Presentm~ntClau,se, Opiniqns Pause, and Appoiptm,,ents · (Jlau~e. 

6. )>Jease provide-~ Iistofallsigning sfatementsyou have drafted or reyi¢wed.· 

Response: lhave been StaffSecretarysinceJuly2003.·· The Staff Secretacy'soffice re~i-ewsall . 
Preside11tialsigning __ ·stateq1ents and ensures that drafts of themare staffed.tothe White Jjo11se.' . 

. senior'.staffanddeared by the White House Coµnsel' s. office· and the Departme11t ofJµst\~e·;<; 
amongc)ther offices. ' . . . . ; . . . ' . . 

10. ' Do you know Jack Abramoff? Please describe any meetings,discussio~s, ~:~other 
.. interactions .between you and _Mr. Abramoff from 2ooi to the present. . . · . 

. Respon_ se: No; None. 
' . ' 



11. . · CoJ)cem~ have been rai~edabout your lack otlegal experi~nce regarding the issues 
· ·· thafare litigated· before the D.C. Circuit. J\c~ording ,to a report by the FederaL 

· ..... : Judi~iaU Center~ half of the ri.c. Circuit docket involves administrati~e appeals, and~ 
.• of those appeals, over 70% come from the Environmental Ptotectio.n. ~gency, · · 
Federal E.nergy Regulatory Commission, and Federal Communications' . . .· 

.. Commis~ion. In additi()n, the D.C Circuifrank~ first. among all circuit courts)n the· 
.. country il1 the percent olNational.·Labor Relations Board cases heard by the couirt . 

.. · .. Please Identify.all ca~~s or matters on which you have worked involyingthe .. 
EnvironmentalPr()tectio11 Agency, Federal Energy Regulatory Commission, . 
Federal Communications Commission, an.d N ati9nal Labor Relatfons Board, and· .. 
briefly describe the nature of your work in each case or matter. Please give specific 
information; Senator Kennedy asked you a similar written qriestitm in 2004 which;, . 

· you declined to answer with specificity •. You do 'i10t need to identify cases in whieh·'· 
you worked as>a law clerk 

Respo~se:···Tn .• private practice,'lrepresen:tedVerizonal1d worked on the "open access1'issue. · 
This issue involved the question whether cable companies mus( allow consumers to obtain the 
internet Service: provider of their choice whenthe cable compariyprovides high'.'.spe~d Internet 

·access .:_in other ~ords, ·whether cab.le companies sh.ould be regulated under the same regu1atory 
regime· as traditional telephone companies ,\Mith respect ,to broadband acc;ess. I. worked ol1 this · 
issue in connection with FCC regulation of the subject and also ol1 an aptitrusfs.uit that was filed 

. in the Westero l)istrict of Pennsylvania. See also Fight for Internet Access Cr2ates Unusual · . 
Alliance, New Yo;k Times (Artgust 12, 1999} · ·.· · · · . · ·. · ··· ·· 

· ·> For Verizdn,"i a~lso worked mi' statlitory and regulatory iss~es arising out of the . 
. Telecommunications Act ofl996'. · 

• As.•.Stilff Secret.ary t() the Pr~sic1e11t since J,\llY 2003,I.have helped coordiriatethe speechwriting 
process with the speechwrit~is and relevant policy offices. The President has given numerous 
speeches on ·ent'.rgy policy, l~bor policy, communications pplicy, andenvii:mupenta,l policy since 
lbecame Staff Secretary; The President hlso ha,sma~e a variety of public decisions and policy ·, 
pr()posals):elated.to·those subjectsJhat&lso·have come through .th~ Staff Secreta!Y"s offite .for.·· 

· revie~ an,d dearartce. · Th~ Staff Secretary's office also helps review .and clear final drafts of the· 
· .. Presid~nt' s Budget, which has~sections dealfrig with "energy, labor, corntnuµitations, and. · 

environffiehta,l policy. ' ' 

12. You have spent y(}u~ entire legaJcareer working for either President Busb··orK~11 
. St11rr. You co-authored Hie Starr Report. Youworked forPresidentHush's 7000 · · 
~···campa.ig~and went to Florida t'O par!icipate in President Bush's~recourit activifie.s; 

The. federal j~dge recusalpolicy set forth at28 U.S:G. 4S5require~ fede;raljudges fo 
. disquai'iify themselves "inany proceeding in whiCh ·lli~ impartiality ,mig,ht reasonablly 
be questioned:" Ma,ny.people believe your impartiality wilfrea,sonablybe 

. • . '· ·,. t ,,,. 
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questi~ned in any cas~ involving policies of President Bush or matters litigated by 
the Republican Party. . . . ' . 

· · If ~onfi1rllled, woulcLyou be willing to disqualify .your:~elf ill all cases involyif1g.a 
challe11ge to a policy Of the George W. Bush Administration? . 

If conf}1rmed, :would you be willing to disqualify yourself in all casesin which the 
Republii~a11 Party was a party (includin,g amicus) before the co1ut?. 

···Re~ponse: Ifconflrmed,I wouldcarefullyexaminetecusal obligation~ under 28 D:s.C.455 and 
all other'applic~ble faws and rules,. and I would consult prececients and niy coUeagqes as 
~ppropriate. lijave a full appreciation for the importance of statutory recusaLobligations and· 

·· uriaerstand that) 111ay have to.re~us.e from certain case~. At this point, 'Yithoutkrtowil'l.g the 
facts;' ClrCU1!1-Stances, and parti\;!S involved in a particular case ~nd· before' I hav,e'do.ne the Wqrk 
and research necessary; I carmot identify the particular cases .that rp.ight require qr':justify recusal. 

13; ·.At their :nomination hearings, C:hief Just1ice John Roberts, J~. and Justice Samuel 
Alito; Jr. testified in opposition to the use of foreign legal opinions and inte.rnational. 
norrris. Chief Justice Roberts testified that he: opposed the use of foreig11ia~. ·· .· 
becaus~dt "allows the judge to in~orporate his Or her,owfi pe)'."S()Iial·preferences, 
cfoak 1t~tem with the authority: of precedent because they're finding precedentin '• 

· .•foreign law, and use that to deterPJin~ the meallingofthe Constitutio:n;·,,· :Justice .. · 
Aiifo te:stified tha( ''ldorn' t think foreign law is helpful in interpreting the' · · · 
CQnstitu.tion." Do you agree,"".ith these statements?·. Why or why not?· . 

Respohse:· As a general matter, I do not think foreign law i~a useful gl.lide for interpreting the 
Unit~d States Constitution. If cpn:(irme.d as a judge ort the U:S. Court of App~al~ for the D~C .. 
Circuit, I woukf.follow the precedertts of the Suprem.e Court.:. To !he .extent thatthe Supreme . 
Court has·u~ed or uses foreign law to h.,elp resolve particuJar qu~stion,s· or isSU(;!S, Lwquld be .. 
bouridto .follow thaf S1uprem~ Court ,precedent, andI would do so fullyand.faithfully:· 

14 .. · Ju.&tiC~Kennedy,for wholl! you once.served as ala:w·clerk, has cite() ftireignlegal 
opiqions and international norms in some of his opinions. Do you believe It was 

· inapprc,priate for h.im to cite foreign legal opinions arid internationa.l norms.fa his 
opinions in [.awrence v. Texas. (whiCh struckdown state sodomy laws) and Jj.oper v. 

S)mf!1ohs (which struckdo~n state death penalty laws for children)? \Vhy or why. 
not? 

.· Re'sponse: fhe cases 'cited ih this qµestio11 are precede11tsof the Supreme Coprt .. Ifc~nfirmed a~; 
. a)udge on the 0.S. Court .of Appealsfor the D£. Cii"cl1it, I would follO'\V:these precedents fully 
and faithfully. As a nominee to a. ccmrt ofappeaJs, it would not:l).e appropriate .for m.e to express 
my agre~~ent or disagreem~nt with the results orreasoning of these decisions. · 

15. The Americ.an Bar Association.recently downgraded their rating of your .. 
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•· ····•. . . . ·.· ., ·.·. ·.·.· ,•, '· .i ' ' . ' 

nomina~ion from "Well Qualifi~~l"·fo ''Qualified," but it did not provide an 
· explanation'for its decision. · 

· ·k .• Based on information.~heAHA may have provid~d to you,andbasedonyour 
(:xtensivt; experience working with the ·AHA when you hdped evaluate · 
judicial nominees in the White House Counsels' office, W;.hatdoyou.b.elieveis·. 

·the basis. for theABA's·IOwering oftheirrati~gofyo.ur ri~minaJion? ·· 

A~cording to a May 3, 2006 article iii the Washington Post,' a White House ' ' 
spokesperson said that the AHA's revise .• d J"~ting of your nomination · .· · 
"resultedfrom changes hi theABA.pan~l'~ person.nel, not from new·· 

,· '.· 7 . ' .·.· . ' ' . ' 

findings.'',Do you agreewit4 this assertion? ff so, pleas~ explainthe basis< 
forthat beliefand set forth the.exactchangesintheAHA. panel's persomiei·· 

·that l~cJ to the lower rating of your nomination~··· .· ·· .. 

Response: Th~: A1n~dcan Bar·. Association provided an explanation of its most. recent 
"qm1lified/weU~qualified'·' rating on Monday·, May 8, 2006,. in WI"itten and oral testimony to 
the Committee. Lam aware that all 42 individual reviews conducted by ABA Committee 
Men1J:>ers over thre¢ years have foundthat I am well-qualifiefor qualified to serve on the 
n,c. ·circuit. · · · · · · 

.16.· . Ma°ny.of tfre.written answersyou·sllbmitted ill Nov~mber 2004' were evasive .. ot 
•. n,()nrespo~sive; Qtber: judicial nominees, have provided direct arid candid ans"\Yers 
. fo.sopie of these same questions;. Please subn1it.nior~ responsiveand complete . • .·. · .. · 
• a~~wers to the following written questions. I se11t to you in 2004: Questions. 3,. l OA; 
.108,lOD, lOErJ3:A, and 13R . . . . . . . 

·· <Response: ·. 

3, MeJTibership intheFedenllisfSociety is not a necessary qualification to be a jlic:l.icial nomiJJ.e~i 
. and. preferertce is not givento members of the Federalist Society. As far as J am aware, the ... 

majority ofl?.resid~.~t Bush's judicittn,ominees haye not.~:t9n members oftfl~Fe9eralist Soctyt~. 

• lOA: Presid~pt B~sh has ~~ught to appoint judges.who will int~rpre~ ~he law and not legis~~te 
.· ·from the bench. He has successfully appointed two Supreme Court Jtisticesand 11umerous court 

of appeals and district court judges who have stated the~cagreement withthis generaljugicial 
approach .. · .· ··· · · .. ' · · · · ·. 

\_ 

• ·lOB: In a.book, speeches,andcases,JusticfSc~lia has.ekplciined hi.s judici~lphilosophyisohe·· 
·primarily of origin.al 111earting .and textual.ism .. Justice Thomas also has explained hisjudicial · ·· 
phil()~'?phy ina variety of gonstitlltiorial. and statutory Cil~es since he assumed his Seat on the 
·SupremeCo~rt.·'.·· ·· ··· · .·· ·· · · · · .· · · ·· '. · 

· ''lOD: Ifconflb.ned; .l_would seek to adhere to the foHowin~judicial philosophy:. !:would int~rpret. 
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.·. the law as \vritten and not impose my own poli,cy preferenc~s; 1 would exercise thejudicial .. ·.. · 
power prudently and with restraint; I would. follow Suprelli~ Court' precedent fuJly and faithfully; 
anc\ !would maintain the absolute independence of the Judi<.:iary. Strict constructionism qoes ,· 

.·., not have a single defined meaning as I .understand the term; strict constnictionism is sorrietime.s' .. ··· 
.defined to.,meart i~terpreting the law as written. ·· , ·· ' ·· . · . ' ·· .. 

' ~ • ' ' J 

· •" I OEi If c6rifirmed, J would follow all. binding Suprefue ~mirt precedent, including Brown v. · .·. 
' ' ' .. ' ' ' . ' ' ' '' ) ' ' . ' ,, ' ' '·· ' 

Board, Miranda v. Arizona, and Roe v. Wade. · · . : ,. ·. 

,There has been·public debate in the lastthree decades abbut the reasoning and resvfts 6f AJJ~qn(ia 
and.Roe, foduding in· the dissents in ~hose two cases. B.oth'cases have beeri reaffirl1).ed by\~he ··" 
Supreme Cotirt, forexample; Miranda was reaffirmedjp.Dickerson v. United States and Roe v: 
Wade was reaffirmed in Planned Parenthood v. Casey. Issue~' relating to orarisipg o.ut of those 

. two cases co'ntinue to come before' the courts, andas a judicial nominee, it woula11ot be ' 
appropriate for Ine to describe my agreement or disagreement with thetwo cas~s. · 

·,i - - ' .. ·~-' 

· 13B: The Supreme Court hasde~ided a number ofcases>witli respect tdaffirm'ative .actioir..]f 
. ' \ . -- . ':' . ' -' . . . _ .. _·.·, 

confin.ned, I would follow those precedents fully and faithfully. I do not have an agenda with . 
·respect to:affimiative action, or any other policy issues; thatl would seek to;advarice·as a.judge .· .. 
,ifJamconfinhed. ·. .. · · \ · .. ,.· . . ·. ~•·:. .· , ·'· 

In.early May·2004, following your first heari~g be'~or~Jhe Senate Judiciary .· .. 
Committee, you were sent Written follow'up que~tions frorµ. several member~.o~the 

·Committee. You did not sril}mit answento.these questions uD.tillate November · 
2004, after. the presidential election; Why did you wa'it seven months to answer. 
these questions? 

.·· Responsei. After my hearing 'in April 2004,. my w1dersta~ding wa8: that no forth~r action .\vould 
· . occur on my nomim1tionthat yea.,rand that! should submit '}'ritten.answers,:tothefollow-up 

writtei;iqm~sticm~,before the end of the.Congressional ~e~siqn so that therecprdofmy2004 . 
J1earing would be complete were I to be re7nominated fr12005. I met'that tiweiine and subl)litted 
the (lnswer~ in Noveml2er 2004 before the end of the Congressional session. There may have: . 
b,een a Jniscoqmmnication or misunders~anding, for which I take respcmsiNlity ;, and I was . 
pleased to,' have the opportunity to appear at the hearing on May ·9, 2006,.fo answer additional 

· questions from the Members of the Committee.· . . ·' · ·· 

JS, Would y.ou be willing ~o come before the Senate Judiciary Committ~e andte~Jify a( ; 
• a sec~ncll hear~ng? · ...• . · 

•• Response; 'Yes,' during the weekqf May 1, I told Chairipan Specter and Senator Schume~.that I~ 
would be pi eased to appear at a second ~earing, and I was happy to have the opportunity to do. so 
on May9.' ·· · ·. . . . ·... .,. ·. 
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